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SUMMARY OF FACTS 

1. Republic of Laoc (“Respondent”) is a small but developed coastal state. It has a 

parliamentary republic government wherein each region is governed by a governor. 

Laoc is heavily reliant on coal-fired power plants for its energy production. Some of its 

power plants are owned by foreign investors. However, Respondent has been plagued 

with many environmental disasters over the past 15 years, causing the deaths of 85,000 

people, the destruction of 50,000 houses, and significant damage to infrastructure. 

Scientists from Respondent performed research and found that the emissions from 

coal-fired power plants is the main contributing factor. 

 

2. Mountaintop Investments LLC (“Mountaintop”) is a company in the Republic of 

Mercuria, a neighboring country of Respondent. Mountaintop has a good reputation 

as an investor in the energy sector and has financed a few coal-fired power plants 

around the world.  

 

3. Mercurian First National Bank (“MFNB”) is a bank and investor based in the Republic 

of Mercuria with generally high-quality business loans. It had a long-standing 

relationship with Mountaintop. 

 

4. Goliath National Bank JSC (“Claimant”) is a joint-stock company based in the Republic 

of Mercuria. It claims its rights as an Investor under the Assignment Agreement it 

executed with MFNB. 

 

5. Prior to 2010, Governor Ji-Yeong of Ticadia, a municipality in Respondent, solicited 

investments for the construction of a coal-fired power plant. Governor Ji-Yeong 

promised to potential investors that he would do everything in his power to protect 

their investments. Through his representations, an agreement was reached in 2010 

wherein Ticadia-1 LLC, Mountaintop’s Laocan subsidiary, undertook to build and 
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operate the power plant, called “Ticadia-1 power plant,” while MFNB would extend a 

loan of USD 600,000,000.00 to partially finance the project. Although this Financing 

Agreement was approved by a majority vote of the board members of MFNB, 5/12 of 

the board members of MFNB voted against the agreement, with 3 of those voicing 

concerns in investing in highly regulated markets such as the coal industry. 

Construction of Ticadia-1 power plant began in December of 2010 and was finished 

in 2014. Ticadia-1 power plant’s effective operational life is 40 years while the loan was 

projected to have been paid in 20 years, beginning from the date of operation of 

Ticadia-1 power plant.  

 

6. During the construction of Ticadia-1 power plant on 3 February 2012,  Respondent, 

along with several neighboring states, formed the Association of Sovereign Nations for 

Economic Cooperation (“ASNEC”). The ASNEC founding charter provides many 

rules and regulations which cover aspects such as attribution of acts of member states, 

the binding nature of directives and legal orders of ASNEC, and possible sanctions for 

refusal to follow such legal orders or directives. 

 

7. On 19 May 2012, the ASNEC member states entered into a treaty known as the Treaty 

Concerning The Encouragement and Reciprocal Protection of Investments in the 

ASNEC Region or the “ASNEC Energy Investment Treaty,” (“ASNEC EIT”). This 

treaty aims to protect Investments and Investors in the energy sector through standards 

such as “fair and equitable treatment,” “most constant protection,” and “non-

discrimination.” This treaty also includes provisions on expropriation and the 

corresponding compensation for acts constituting expropriation. 

  

8. Eventually, the construction of T-1 was finished and was granted an operating license 

on 25 September 2014. The license was set to expire on 25 September 2024. It also 

provided that the license shall remain valid as long as T-1 complied with the provisions 

of law, as well as environmental regulations enacted by Respondent. 
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9. Due to the ever increasing political and environmental pressure, Respondent and other 

ASNEC member states decided to enter into the Seoul Agreement on Climate Change 

(“Seoul Agreement”) on 6 December 2015. Thereafter, the ASNEC Council enacted 

Directive 2016/87 (“ASNEC Coal Directive”) pursuant to the Seoul Agreement and 

dated 17 February 2016 concerning renewable sources of energy. The directive aimed 

to greatly reduce the use of non-renewable sources of energy and mandated that energy 

production for coal-fired power plants in all ASNEC member states should be reduced 

to zero by 31 December 2028. The directive also gave discretion to local authorities to 

enact measures which will achieve the goals set forth by ASNEC. Although the Laocan 

delegate to the ASNEC Council voted against the adoption of the ASNEC Coal 

Directive, the directive was passed through a majority vote of the other member states. 

 

10. Subsequently, the Laocan Parliament passed Law 66/2016 and 72/2016 pursuant to 

the ASNEC Coal Directive and after consultations with stakeholders of coal-fired 

power plants. Law 66/2016 mandated that coal-fired powerplant’s energy production 

be reduced to zero by 31 December 2028. On the other hand, Law 72/2016 aimed to 

facilitate a smoother transition from non-renewable to renewable sources of energy 

through favorable purchasing schemes and energy grid priority for operators of 

installations of renewable energy constructed after 1 March 2016.  

 

11. Ticadia-1 power plant is now forced to close by the end of 2028 because of the 

enactment of Law 66/2016. Consequently, MFNB assigned all its rights and obligations 

over Ticadia-1 power plant to the Claimant on 1 July 2017 in exchange for USD 

150,000,000.00. Thereafter, Claimant instituted arbitration proceedings against Ticadia-

1 LLC and Mountaintop before the International Centre for Settlement of Investment 

Disputes (“ICSID”). However, the ICSID tribunal ruled in favor of Ticadia-1 LLC and 

Mountaintop and dismissed the action. Hence, Claimant filed a Notice of Arbitration 
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with KCAB International under the 2010 Rules of the United Nations Commission on 

International Trade Law (“UNCITRAL”) against the Respondent.  

  

12. During the pendency of the arbitration proceedings, Respondent instituted a challenge 

against Mr. Perry Mason, the arbitrator appointed by the Claimant. Respondent alleges 

that Mr. Mason is no longer an impartial arbitrator as evidenced by his participation in 

the arbitration proceedings of Hewer Plants JSC v. Wellfalcon (Hewer Plants case), which 

involves the closure of a lignite fired powerplant and mine in an ASNEC member state. 

Furthermore, Respondent cites as basis Mr. Mason’s certain statements in an interview 

with “The Arbitration Station” wherein he stated that “people must look at not only 

the environmental, but also the financial implications of scenarios similar to the Hewer 

Plants case.”   
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SUMMARY OF ARGUMENTS 

PROVISIONAL MEASURES. The following circumstances give rise to justifiable doubts 

as to the impartiality of Mr. Perry Mason: first, Mr. Perry Mason’s involvement in Hewer Plants 

JSC v. Wellfalcon, second, Mr. Perry Mason’s nondisclosure of his involvement in Hewer Plants 

JSC v. Wellfalcon, and third, Mr. Perry Mason’s statements in the Arbitration Station. The 

circumstances, in applying the “objective reasonableness standard,” give rise to justifiable 

doubts as to the impartiality of Mr. Perry Mason because a reasonable and informed person 

would conclude the same and there is a significant and direct connection between these 

circumstances giving rise to Mr. Perry Mason’s impartiality. 

 

JURISDICTION: RATIONE MATERIAE. This case is not admissible because the assets 

Claimant acquired under the Assignment Agreement are not Investments under the definition 

provided in the Salini test and under the ASNEC EIT. 

 

JURISDICTION: RATIONE PERSONAE. This case is not admissible because Claimant 

is not an Investor party to the dispute since the Assignment Agreement only transferred 

contractual claims over the assets in the Financing Agreement to Claimant. 

 

MERITS: ATTRIBUTION. The phase-out of coal-fired power plants, in particular T-1, 

should not be attributed to ASNEC and not to Respondent because, (1) the ASNEC Charter 

provides that Article 7 of the ARIO provides that there will be attribution towards ASNEC if 

it exercises effective control over Respondent and, (2) ASNEC effectively controlled 

Respondent since there is explicit delegation of a task from ASNEC to Respondent and there 

is a fixed mandate from the former. 

 

MERITS: NO VIOLATION OF ARTICLE II(1) OF THE ASNEC EIT: FAIR AND 

EQUITABLE TREATMENT. Respondent did not violate Article II (1) of the ASNEC 

EIT when it enacted Law 66/2016. In particular Respondent (1) satisfied the legitimate 

expectations of investors, (2) was transparent with investors, (3) acted in line with due process, 



Team Rezek 

 6 

(4) acted in good faith, and (5) did not harass nor coerce Ticadia-1 and its investors. Further, 

even the other criteria of the FET were not met, Respondent still complied with its contractual 

obligations under the ASNEC EIT. 

 

MERITS: NO VIOLATION OF ARTICLE II(1) OF THE ASNEC EIT: MOST 

CONSTANT PROTECTION AND SECURITY. Respondent did not violate Article II 

(2) of the ASNEC EIT because it accorded full protection and security to Claimant’s 

Investments as (1) the enactment of Law 66/2016 is a valid exercise of police-power as the 

act was necessary to protect the lives of Respondent’s citizens and, (2) Respondent exercised 

due diligence on its part since it allowed coal-fired plants to operate until the maximum 

allowable date as mandated by ASNEC and it consulted with relevant stakeholder of the coal-

fired power industry prior to the enactment of Laws 66/2016 and 72/2016.  

 

MERITS: NO BREACH OF THE STANDARD ON “TREATMENT” BASED ON 

ARTICLE II (3) ASNEC EIT. Respondent did not breach the standard on treatment as it 

did not exhibit discrimination between investors and operators of coal-fired power plants. 

Further, a difference in treatment between coal-fired power plants and renewable energy plants 

will not be tantamount to discrimination since the two industries are differently situated. 

 

REMEDY. The Tribunal must declare that Respondent did not breach Article II (1) of the 

ASNEC EIT. Respondent is entitled to compensation for the costs of arbitration. 
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PLEADINGS 

ARGUMENTS ON PROCEDURE 

I. CLAIMANT DOES NOT HAVE STANDING BEFORE THIS ARBITRAL TRIBUNAL. 

[1] The Treaty Concerning the Encouragement and Reciprocal Protection of Investments in 

the ASNEC Region (“ASNEC EIT”) confers standing to an Investor of a Contracting Party 

which enables an Investor to submit a dispute concerning an alleged breach of an obligation 

under the treaty by a Contracting Party.1 However, the following elements must be established 

before the arbitral tribunal constituted pursuant to the ASNEC EIT may take cognizance over 

an Investor’s claims: (1) the existence of “[d]isputes related to Investments, which concern an 

alleged breach of an obligation of a Contracting Party” and (2) submission to the tribunal by 

“the Investor party to the dispute.” Evidently, the two elements relate to the tribunal’s 

Jurisdiction Ratione Materiae and Ratione Personae. Thus, Respondent only needs to prove that 

one of these two requirements does not exist in order for the tribunal to deny Claimant’s 

petition. Here, Claimant failed to satisfy both requirements. 

[2] Claimant, therefore, does not have standing before the arbitral tribunal because first, there 

is no Jurisdiction Ratione Materiae since there is no Investment in the present dispute, and second, 

there is no Jurisdiction Ratione Personae since Claimant is not an Investor party to the dispute. 

A. There is no Investment in the present dispute. 

[3] Countries define what qualifies as an Investment in their investment treaties.2 The 

definition of an Investment under the ASNEC EIT is too broad and the arbitral tribunal has 

the discretion to determine if an alleged Investment falls under the scope of the ASNEC EIT, 

especially if the Claimant is not a party to the underlying agreement and had played no role in 

the investment.3 Thus, an arbitral tribunal should also consider other criteria, particularly the 

 
1 ASNEC EIT, art. X (2). 
2 Grabowski, 289. 
3 See Energorynok. 
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test established in Salini, et. al v. Morocco4 to determine whether an investment exists in a 

particular proceeding.  

 

[4] Assuming without conceding that the definition of an Investment under the ASNEC EIT 

can be relied on, the alleged Investment still does not fall under this definition. Moreover, a 

treaty interpretation of the ASNEC EIT leads to the conclusion that only Investments that 

are “associated with” the energy sector are protected, a requirement that the alleged 

Investment was not able to meet. Thus, there is no Investment in the present dispute. 

1. The assets obtained by Claimant through the Assignment Agreement do 

not meet the requirements of the Salini test. 

[5] The Salini test provides an objective definition of an investment.5 In the case of Salini, et. 

al v. Morocco,6 the arbitral tribunal laid out four criteria to determine whether a transaction is 

considered as an investment: (1) a contribution of money or assets for the accomplishment of 

works in the Host State; (2) a certain duration over which the project was to be implemented; 

(3) an element of risk; and (4) a contribution to the host state’s economy.7 A tribunal is 

constrained to rule that the failure to meet one criteria in the Salini test leads to the conclusion 

that an investment is absent. 

 

[6] In Jan de Nul N.V. v. Arab Republic of Egypt,8 the tribunal held that the Salini test “provides 

a more predictable and uniform rule for the parties to operate around.”9 In that case, the 

tribunal “opted to follow the Salini test almost exclusively due to its weight as precedent.”10 

 

[7] In this proceeding, the alleged Investment failed to satisfy the requirements of “a 

contribution of money or assets for the accomplishment of works in the Host State” and “ a 

 
4 Salini. 
5 Id. 
6 Id. 
7 Id. 
8 Jan de Nul N.V. 
9 Id. at 305-6.  
10 Id. 
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contribution to the host state’s economy.” Thus, the assets obtained by Claimant through the 

Assignment Agreement do not meet the requirements of the Salini test. 

a) Claimant did not render a contribution of money or assets for the 

accomplishment of works in the Host State. 

[8] In Salini, the tribunal held that contributions take the form of “money, in kind, and 

industry,”11 such as provisions of technical knowledge, necessary equipment, and qualified 

personnel for the accomplishment of the works.12 In this proceeding, Claimant neither 

provided money nor industry for the accomplishment of works in Respondent. By the time 

the Assignment Agreement was perfected, the construction of a work in Respondent had 

already terminated. Moreover, the Assignment Agreement only involved a transfer of a loan 

from one private financing institution to another and did not relate to the accomplishment of 

any works in Respondent. Thus, Claimant did not render a contribution of money or assets 

for the accomplishment of works in Respondent. 

b) Claimant did not render a contribution to the economic 

development of  the Host State. 

[9] The criteria that “a contribution to the host state’s economy” is met when the supposed 

investment serves “the public interest” of the Host State.13 In this case, Claimant merely paid 

a consideration of  USD 150,000,000.00 to MFNB to effect the transfer of all the rights and 

claims under the Financing Agreement. The assignment was clearly intended as “an exit for 

creditors who want to cut loose from the bankruptcy process because of liquidity 

constraints.”14 In other words, the assignment was a transaction between two private financial 

institutions that does not promote any public interest. Evidently, the consideration that 

Claimant paid to MFNB did not contribute at all to the economic development of Respondent 

and correspondingly, did not serve “the public interest” of Respondent. Thus, Claimant did 

not render a contribution to the economic development of Respondent. 

 
11 Salini, ¶ 53. 
12 Id. 
13 Id. ¶ 57. 
14 Goh, at 4. 
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[10] Further, the Preamble of the ASNEC EIT provides that it was adopted in recognition of 

the “importance of sustaining economic growth and development in the ASNEC Region 

through joint efforts in promoting intra-ASNEC investment flows[.]”15 Thus, the 

“contribution to the host state’s economy” is an indispensable requirement in determining the 

existence of an Investment.    

2. Assuming without conceding that the definition of an Investment under 

the ASNEC EIT can be relied on, there is no Investment as defined by 

the ASNEC EIT present in the dispute. 

[11] The ASNEC EIT provides that an Investment is “every kind of asset owned or controlled 

by the Investors of a Contracting Party, either directly or indirectly, outside the Contracting 

Party’s Area but within [the Regional Economic Integration Organization].”16 Further, 

Investments under the ASNEC EIT include “claims to money and claims to performance 

pursuant to contract having an economic value and associated with an Investment.”17 In this 

case, however, the Loan acquired by Claimant through the Assignment Agreement is not (1) 

pursuant to a contract having an economic value and (2) associated with an Investment. 

a) The Loan is pursuant to a contract not having an economic value. 

[12] Under the Income Approach, the economic value of a contract is represented by its ability 

to yield financial benefits to its owner.18 Under the Assignment Agreement, the financial 

benefits are the profits received in excess of the USD 150,000,000.00 which Claimant paid 

MFNB to effect the transfer of the money claim. Thus, a showing that the Assignment 

Agreement will not yield profits indicates that the Loan is pursuant to a contract not having 

an economic value. 

 

 
15 ASNEC EIT, Pbl. ¶ 2. 
16 ASNEC EIT, art. I (1). 
17 ASNEC EIT, art. I (1) (f). 
18 YANNACA-SMALL, at 696; DAMODARAN, at 1; PRATT & NICULITA; KOLLER, GOEDHART & WESSELS, at 
103. 
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[13] In this proceeding, the supposed profits under the Assignment Agreement can no longer 

be realized by Claimant. Mountaintop, as guarantor, likewise noted that “Ticadia-1 will never 

generate adequate cash flows to repay the loan granted by MFNB”19 in its lifetime. Should the 

Pledged Assets be foreclosed to service the Loan, Claimant will still not be able to receive 

adequate financial benefits given that the market value of such Pledged Assets “has dropped 

by at least 40%.”20 When taken together, the circumstances point to the conclusion that the 

Loan, which is pursuant to the Assignment Agreement, is no longer economically viable and 

will not yield financial benefits to Claimant. Clearly, Claimant will not realize any profits from 

the money claim it received through the Assignment Agreement because of Ticadia-1’s 

inability to generate cash flows brought by the phase-out of power plants in Respondent’s 

area. Thus, the Loan is pursuant to a contract not having an economic value. 

b) The Loan is not associated with an Investment. 

[14] Under the ASNEC EIT, claims to money, on their own, are not protected Investments. 

A claim to money must be associated with another Investment under the ASNEC EIT in 

order to fall within the coverage of the treaty. 

 

[15] Here, the Loan is not associated with an Investment. The assignment is only concerned 

with the interests of private financial institutions. Notably, the Assignment Agreement was 

only intended to assign and transfer all the rights derived from the Financing Agreement to 

Claimant. If at all, the Loan is a mere money claim that is not supported by an associated 

Investment. 

3. Assuming that the assets are Investments, the ASNEC EIT only protects 

Investments that are “associated with” the energy sector. 

[16] Article 31(1) of the Vienna Convention on the Law of Treaties (“VCLT”)  provides that 

“[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

 
19 Exhibit C-11. 
20 Exhibit C-10. 
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given to the terms of the treaty in their context and in light of its object and purpose.”21 In 

these proceedings, the text of the ASNEC EIT is clear, that Investments protected by the 

treaty “referto any investment associated with an Economic Activity in the Energy Sector.”22 

Thus, in order for an investment to be considered within the ambit of the treaty, proof that 

the assets are energy-related must be established. 

[17] The tribunal in Amto v. Ukraine23  held that the phrase “associated with” in an energy 

investment treaty “demonstrates that any alleged investment must be energy-related.”24 More 

importantly, the tribunal held that — 

[a] mere contractual relationship with an energy producer is insufficient to attract ECT 

protection where the subject matter of the contract has no functional relationship with the 

energy sector. The open-textured phrase “associated with” must be interpreted in accordance 

with the object and purpose of the ECT, as expressed in Article 2. The associated activity of 

any alleged investment must be energy related, without itself needing to satisfy the definition 

in Article 1(5) of an Economic Activity in the Energy Sector.25 

[18] Thus, the tribunal in Amto v. Ukraine found that the claimant’s shares possessed a “close 

association [...] in the provision of services directly related to energy production.”26 

Consequently, the tribunal found that the investments was “associated with an Economic 

Activity in the Energy Sector.” 

[19] In the present dispute, the Investment in the form of the Loan arising from the 

Assignment Agreement is a mere pecuniary claim that is not energy-related. The rights which 

Claimant obtained through the Assignment Agreement are results of the ordinary financing 

transactions of Claimant, a company engaged in “high-quality business loans,”27 and are, 

 
21 VCLT, art. 31(1). 
22 ASNEC EIT, art. I (1). 
23 AMTO, ¶ 42. 
24 Id. 
25 Id. 
26 Id. 
27 Statement of Uncontested Facts, ¶ 13. 



Team Rezek 

 13 

thereby, not the “Investments” contemplated by the ASNEC EIT which are limited to energy-

related Investments.  

[20] The Assignment Agreement is a distinct source of rights with its own corresponding 

contractual claim. Thus, a determination of whether the assets obtained by reason of the 

Assignment Agreement are considered as energy-related investments is necessary. As 

established, the assets under the Assignment Agreement do not relate to the energy industry 

of Respondent but only to a pecuniary claim.  

B. Claimant is not an Investor party to the dispute. 

[21] Under the ASNEC EIT, only an Investor who is a party to a dispute can submit the 

dispute to the arbitral tribunal. Further, a “company or other organi[z]ation organi[z]ed in 

accordance with the law applicable in that Contracting Party”28 is considered as an Investor. 

However, the existence of an Investor presupposes that the Investor validly acquired rights or 

control over a protected Investment.  

[22] In this proceeding, Claimant is not an Investor because treaty claims in a contract cannot 

be assigned. Consequently, the Assignment Agreement only transferred contractual claims 

over the protected Investments in the Financing Agreement to Claimant. 

1. Treaty claims in the contract cannot be assigned. 

[23] It is an established principle in international law that “bilateral investment treaty (BIT) 

claims are essentially claims intuitu personae [or by virtue of the person concerned] and this 

imposes limits on their assignability.”29 Thus, the tribunal in Mihaly v. Sri Lanka30 noted that 

public policy considerations support the prohibition on the assignment of investment claims 

and held that the sanctity of the privity of international agreements bars treaty claims fore 

 
28 ASNEC EIT, art. I (4) (b). 
29 CRAWFORD, at 677. 
30 Mihaly International Corporation. 
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being readily assignable.31 In practice, the assignment of treaty claims is considered 

problematic in investment claims32 because it affects the quantum of recovery allowed.33  

[24] Notably, the ASNEC EIT does not expressly authorize assignment of treaty claims, 

particularly the right to institute arbitration proceedings. In the absence of an express 

provision in the ASNEC EIT authorizing the assignment of the right to institute arbitration 

proceedings based on violations of the treaty, the Claimant cannot institute arbitration 

proceedings. 

2. The Assignment Agreement only transferred contractual claims over the 

assets in the Financing Agreement to Claimant. 

[25] Claimant was able to acquire the following rights from MFNB through the Assignment 

Agreement: 

(1) Rights and claims arising from the Financing Agreement; 

(2) Secondary rights and obligations arising from the Financing Agreement; 

(3) Rights to claim compensation from any third parties; and 

(4) Any potential claims against Mountaintop and Respondent.34 

[26] However, these claims are contractual in nature and do not constitute as Investments that 

would fall under the coverage of the ASNEC EIT. In sum, in the absence of an express 

provision in the treaty authorizing assignment of the aforementioned claim, any assignment 

of assets owned or controlled by an Investor entitled to the reliefs under the treaty only covers 

contractual claims over the asset but not the right to enforce claims under the treaty.  

 

SUMMARY 

[27] Claimant does not have standing to bring this dispute before this tribunal because first, 
the assets Claimant acquired under the Assignment Agreement are not Investments under the 

 
31 Id. 
32 Goh, at 8. 
33 Compañia de Aguas. 
34Exhibit C-12, 1.1. 
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definition provided in the Salini test and under the ASNEC EIT and second, Claimant is not 

an Investor party to the dispute, which deprives the tribunal of Jurisdiction Ratione Materiae 

and Ratione Personae. 

II. MR. PERRY MASON MUST BE REMOVED FROM THIS TRIBUNAL DUE TO HIS LACK 

OF IMPARTIALITY. 

[28] Article 12 of the United Nations Commission on International Trade Law 

(“UNCITRAL”) Arbitration Rules provides that “[a]ny arbitrator may be challenged if 

circumstances exist that give rise to justifiable doubts as to the arbitrator’s impartiality or 

independence.”35 

[29]  In AWG Group v. The Argentine Republic,36 the tribunal phrased the standard for the 

presence of justifiable doubts in this manner — “[w]ould a reasonable, informed person 

viewing the facts be led to conclude that there is a justifiable doubt as to the challenged 

arbitrator’s independence and impartiality?”37 Notably, the tribunal held that it is the objective 

reasonableness of these concerns that is ultimately determinative.38  

[30] There are two cases that provide insight on how the “objective reasonableness” standard 

may be applied in challenges against an arbitrator’s impartiality.  

[31] First, in AWG Group v. The Argentine Republic,39 the tribunal held that justifiable doubts 

exist if a reasonable and informed person viewing the facts would be led to conclude that there 

is justifiable doubt as to the challenged arbitrator’s independence and impartiality.  

[32] Second, in Sociedad General de Aguas de Barcelona v. Argentina,40 the tribunal held that there 

must be a significant and direct connection between the circumstances giving rise to the alleged 

impartiality and the current dispute. Further, the tribunal held that “it is the objective 

 
35 UNCITRAL Rules (2010), art. 12. 
36 AWG Group, ¶ 22. 
37 Id. (citing Challenge Decision of January 11, 1995, para 23, reprinted in (1997) XXII YCA 227, 234). 
38 Id. ¶ 22. 
39 Id. 
40 Sociedad General. 
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reasonableness of these concerns that is ultimately determinative” of the arbitrator’s 

impartiality. 

[33] In sum, two tests must be performed in order to meet the “objective reasonableness 

standard” which would justify the removal of Mr. Perry Mason from the arbitral tribunal. 

These are: (1) the existence of a significant and direct connection between the current dispute 

and the circumstances giving rise to justifiable doubts, or (2) whether a reasonable and 

informed person viewing the facts be led to conclude that there is a justifiable doubt as to the 

challenged arbitrator’s independence and impartiality.  

[34] In applying the “objective reasonableness standard,” the circumstances indicated by the 

Respondent in their challenge against Mr. Perry Mason exhibit a direct and significant 

connection establishing a circumstance that would lead a reasonable and informed person to 

conclude that a justifiable doubt exists as to Mr. Perry Mason’s impartiality. 

A. Mr. Perry Mason’s involvement in the Hewer Plants JSC v. Wellfalcon case constitutes as a 

circumstance giving rise to justifiable doubts as to his impartiality. 

[35] Mr. Perry Mason was involved as an arbitrator in the Hewer Plants JSC v. Wellfalcon (Hewer 

Plants) case. In the Hewer Plants case, Mr. Perry Mason belonged to the tribunal which found 

that an ASNEC member state violated the “fair and equitable treatment” (FET) standard 

under the ASNEC EIT caused by its implementation of ASNEC Directive 2016/87.41 

Notably, although Wellfalcon was only complying with its international obligations as an 

ASNEC member state, the tribunal nevertheless found it liable for violation of the treaty.  

[36] Applying the “objective reasonableness” standard, the Respondent had reasonable 

grounds to believe that Mr. Perry Mason would decide the case similarly to the Hewer Plants 

case because the Respondent is similarly situated to Wellfalcon. There is a significant and direct 

connection between the current dispute and the circumstances of Mr. Perry Mason’s 

involvement in the Hewer Plants case which leads a reasonable and informed person viewing 

 
41 Exhibit R-9, ¶1257-58. 
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the facts to conclude that there is a justifiable doubt as to the challenged arbitrator’s 

independence and impartiality. 

[37] This conclusion is supported by the following circumstances, which bear a significant and 

direct connection between the Hewer Plants case and the present proceedings: 

(1) Respondent and Wellfalcon are both ASNEC member states; 

(2) Mr. Perry Mason was appointed by corporate Investors of an ASNEC member state; 

(3) the arbitration proceedings were “brought against different member states of ASNEC 

implementing ASNEC’s decision to ban coal-fired power generation[,]” specifically 

ASNEC Directive 2016/87;42  

(4) the tribunal in the Hewer Plants case found that “Wellfalcon [ ] violated the so-called 

‘fair and equitable treatment’ standard[;]”43 and 

(5) the arbitration proceedings made a determination on the ASNEC member states’ 

violation of the ASNEC EIT’s fair and equitable treatment standard. 

[38] A reasonable and informed person viewing the facts will conclude that there is a justifiable 

doubt as to Mr. Perry Mason’s impartiality. The similarity of the circumstances between 

Wellfalcon and Respondent is a circumstance that gives rise to justifiable doubts as to the 

impartiality of the arbitrator who decided the earlier case affecting an ASNEC member state 

which implemented ASNEC Directive 2016/87. Notably, the core of Respondent’s 

contention is that it did not violate the FET standard required of contracting parties to the 

ASNEC EIT. Thus, an objective analysis of the facts as alleged by the Respondent established 

a circumstance that would lead a reasonable, informed person to conclude that a justifiable 

doubt exists as to Mr. Perry Mason’s impartiality in these arbitration proceedings. 

 
42 Exhibit R-9, ¶ 1245-8. 
43 Exhibit R-9. 
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B.  Mr. Perry Mason’s nondisclosure of his involvement in the Hewer Plants JSC v. Wellfalcon 

case is a circumstance that gives rise to justifiable doubts as to his impartiality. 

[39] Article 9 of the UNCITRAL Arbitration Rules provides that “[a] prospective arbitrator 

shall disclose to those who approach him in connection with his possible appointment any 

circumstances likely to give rise to justifiable doubts as to his impartiality or independence. An 

arbitrator, once appointed or chosen, shall disclose such circumstances to the parties unless 

they have already been informed by him of these circumstances.”44 In AWG Group v. The 

Argentine Republic,45 the Tribunal held that disclosure is “a continuing obligation”46 and that 

Article 9 of the UNCITRAL Arbitration Rules requires “disclosure of such facts that if 

disclosed might give rise to justifiable doubts as to impartiality.”47  

[40] Aside from the fact that Mr. Perry Mason’s involvement in the Hewer Plants case is a 

circumstance giving rise to justifiable doubt as to his impartiality, Mr. Perry Mason had an 

obligation under Article 9 of the UNCITRAL Arbitration Rules to disclose the fact of his 

involvement in the Hewer Plants case to the parties in this proceeding in order to enable the 

parties to determine Mr. Perry Mason’s fitness to be an arbitrator in the present proceeding.  

[41] Notably, the International Bar Association Guidelines on Conflict of Interest (IBA 

Guidelines) provides that any doubt as to whether an arbitrator should disclose certain facts 

or circumstances should be resolved in favor of disclosure.48 Additionally, the IBA Guidelines 

requires disclosure when the arbitrator “has served within the past three years, as arbitrator in 

another arbitration on a related issue involving one of the parties, or an affiliate of one of the 

parties.”49 Thus, the tribunal in Tidewater v. Venezuela50 held that arbitrators are required to 

disclose appointments to other arbitral tribunals by one of the parties or an affiliate within the 

previous three years because their involvement is not readily available in the public domain. 51 

 
44 UNCITRAL Rules (2010), art. 9. 
45 AWG Group, ¶ 22. 
46 Id. ¶ 25. 
47 Id. ¶ 26 (citing CARON & CAPLAN, at 202). 
48 IBA Guidelines, General Standard 3(d). 
49 IBA Guidelines, Orange List, 3.1.5 
50 Tidewater, Inc., ¶ 51. 
51 Id.  
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Notably, the tribunal recognized that arbitrators are better situated to disclose accurate 

information relevant to the proceedings.52 

[42] Notwithstanding the earlier pronouncements of tribunals which favor disclosure, Mr. 

Perry Mason should not have kept his involvement in the Hewer Plants case to himself because 

it deprived Respondent of the opportunity to assess the impartiality of Mr. Perry Mason. 

Applying the “objective reasonableness” standard, the very act of non-disclosure of Mr. Perry 

Mason’s involvement in the Hewer Plants case is another circumstance leading a reasonable and 

informed person viewing the facts to conclude that there is a justifiable doubt as to the 

challenged arbitrator’s independence and impartiality. 

C. Mr. Perry Mason’s statements in the Arbitration Station constitute as a circumstance giving 

rise to justifiable doubts as to his impartiality. 

[43] The tribunal in National Grid PLC v. Argentina53 held that the statement of an arbitrator 

must not be viewed in isolation without considering the context in which the statements were 

made.54 In this proceeding, Mr. Perry Mason stated that he does not see “how climate change 

adds anything new to the debate in investment law.”55The statements made by Mr. Perry 

Mason, when read in conjunction with his involvement in the present case, would lead a 

reasonable and informed person to conclude that Mr. Perry Mason is predisposed to ignore 

arguments based on climate change.  

 

[44] Further, the decision in the Hewer Plants case validate the predisposition of Mr. Perry 

Mason to ignore arguments based on climate change. In said case, Mr. Perry Mason and the 

arbitral tribunal that decided the proceeding found that Wellfalcon violated the FET standard 

required by the ASNEC EIT. The decision was reached notwithstanding that the challenged 

acts of Wellfalcon were only executed in furtherance of the Seoul Agreement on Climate 

 
52 Id.  
53 National Grid, ¶ 92. 
54 Id. 
55 Exhibit R-8. 
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Change which was enacted in recognition of “the need for an effective and progressive 

response to the urgent threat of climate change.”56 

 

[45] Since Respondent would be prejudiced by such disposition from an arbitrator deciding 

on a proceeding involving its interests, the tribunal should give more credence to Respondent’s 

belief that Mr. Perry Mason’s statements constitute as a circumstance giving rise to justifiable 

doubts as to his impartiality and remove Mr. Perry Mason from the arbitral tribunal. 

 

SUMMARY 

[46] The following circumstances give rise to justifiable doubts as to the impartiality of Mr. 

Perry Mason: first, Mr. Perry Mason’s involvement in Hewer Plants JSC v. Wellfalcon, second, Mr. 

Perry Mason’s nondisclosure of his involvement in Hewer Plants JSC v. Wellfalcon, and third, Mr. 

Perry Mason’s statements in the Arbitration Station. The circumstances, in applying the 

“objective reasonableness standard,” give rise to justifiable doubts as to the impartiality of Mr. 

Perry Mason because (1) a reasonable and informed person would conclude the same and (2) 

there is a significant and direct connection between these circumstances giving rise to Mr. 

Perry Mason’s impartiality. Thus, Mr. Perry Mason should be replaced as arbitrator in these 

proceedings.   

 
56 Exhibit R-4, Pbl. ¶ 4. 
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ARGUMENTS ON MERIT 

I. THE PHASE-OUT OF COAL-FIRED POWER GENERATION IMPLEMENTED THROUGH 

LAW 66/2016 IS NOT ATTRIBUTABLE TO RESPONDENT BUT RATHER TO ASNEC 

UNDER INTERNATIONAL LAW. 

[47] The ASNEC Founding charter states that the attribution of conduct between its member 

states and the Association shall be governed by the Article on the Responsibility of 

International Organizations (“ARIO”), mutatis mutandis. 57  

 

[48] In particular, Article 7 of the ARIO states that the conduct of an organ of a State that is 

placed at the disposal of another international organization shall be considered under 

international law an act of the latter organization if the organization exercises effective control 

over that conduct.58 Thus, the principle of attribution provides that an act of the organ of a 

state is considered an act of an international organization. Moreover, an international 

organization will be held responsible if it has effective control over the acts of an organ of a 

state. 

A. Article 7 of the ARIO is applicable since ASNEC acted through an organ of a State. 

[49] Article 7 of the ARIO defines “organ” as “any person or entity which has that status in 

accordance with the rules of the organization.”59 Under the ASNEC Charter, the term organ 

means “Organs of a State” or any department, official, agency, or other entity, within the state, 

that exercises legislative, executive, judicial, or any other official functions.60  

 

[50] In this proceeding, ASNEC evidently acts through the organs of its member states, 

including the Parliament of Laoc, as explicitly mentioned in the ASNEC Charter.61 Certainly, 

 
57Exhibit R-3, art. 120. 
58ARIO, art. 7. 
59Art 2 (c) ARIO, art. 7. 
60  DOLZER & SCHREUER (2012), p.216 
61 Exhibit R-3. 
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the Parliament of Laoc is an organ of Respondent state because it exercises legislative 

functions. Evidently, Article 7 of the ARIO should apply. 

B. ASNEC exercises effective control over the Respondent.  

1. ASNEC Directives are binding upon Respondent. 

[51] Respondent freely consented to become a member state of ASNEC and to be bound by 

the organization’s rules when the former signed and ratified the ASNEC Charter.62 Notably, 

Respondent bound itself to follow the directives of ASNEC as to the results to be achieved 

by the directives the Association issues.63  

 

[52] Further, ASNEC has the power to impose penalties on its member states. Specifically, 

the ASNEC Charter empowers the Association and its member states to adjudge whether 

there has been a transgression by another member state. Should the Association find that a 

member state violated its directives, the member state can be made to pay a lump sum penalty 

or have its voting rights suspended.64  

2. Effective control based on the ARIO entails that there is explicit 

delegation and a fixed mandate from an international organization. 

[53] The ASNEC Charter explicitly adopts the rules on attribution under the ARIO. Article 7 

of the ARIO states that effective control must be present to establish attribution of any action 

of an organ of a state to an international organization. The tribunal in TSA Spectrum de Argentina 

v Argentina65 held that effective control means that an entity actually controls or has the 

discretion to allow or prevent another entity from acting a certain way.66  

 

 
62 Exhibit R-3, Pbl. ¶1.  
63 Id. art. 115 (3). 
64 Id. art. 124. 
65 TSA Spectrum. 
66 Id. ¶ 116. 
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[54] Notably, the case of Behrami v. France and Saramati v. France, Germany and Norway67 illustrates 

a specific instance when the provisions of the ARIO were used as the basis in determining 

attribution. The tribunal in Behrami explained that an international organization can exercise 

effective control over a local entity. The tribunal held that if there is (1) explicit delegation of 

powers from the international organization to the State and (2) if there is a fixed mandate from 

the international organization to the delegate, then the former has effective control over the 

latter.68 Here, ASNEC exercises effective control over Respondent as both explicit delegation 

and a fixed mandate are present. 

3. There is explicit delegation from ASNEC to the Respondent’s 

Parliament. 

[55] The ASNEC Charter states that “a directive shall be binding, as to the result to be 

achieved, upon each Member State to which it is addressed, but shall leave to the national 

authorities the choice of form and methods.”69 Clearly, there is explicit delegation because 

ASNEC sets the results or goals of a directive while retaining the national authorities’ 

discretion on how to achieve those goals.   

4. There is a fixed mandate from ASNEC by virtue of the targets set by the 

Coal Directive. 

[56] The ASNEC Coal Directive requires each Member State to reduce the percentage of its 

final gross production of energy from coal-fired power plants to zero by 31 December 2028.70 

The fixed mandate from ASNEC is that energy production from coal-fired power plants must 

be reduced to zero by the end of 2028. Consequently, ASNEC exercised effective control over 

Respondent as the former mandated the latter to close its coal-fired power plants. Thus, the 

phase-out is attributed to ASNEC and not Respondent. 

 

 

 
67 Behrami,  ¶ 34. 
68 Id. at ¶ 134. 
69 Exhibit R-3, art. 115 (3). 
70 Exhibit C-7, art. 7 (1). 
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SUMMARY 

[57] The phase-out of coal-fired power plants should be attributed to ASNEC and not to 

Respondent because under the ARIO, ASNEC effectively controlled Respondent due to the 

explicit delegation of a task from ASNEC to Respondent and the fixed mandate from the 

former. 

II. RESPONDENT’S ACTS DID NOT VIOLATE THE ASNEC ENERGY INVESTMENT 

TREATY’S STANDARDS ON FAIR AND EQUITABLE TREATMENT.  

A. There was no violation of the fair and equitable treatment standard. 

[58] Article II of the ASNEC EIT states that each Contracting Party shall accord fair and 

equitable treatment (“FET”) to investments.71 

 

[59] To determine if a host state observed FET towards the investments of investors, the 

following criteria have been used by various tribunals: (1) stability and protection of investor’s 

legitimate expectations, (2) transparency, (3) procedural propriety and due process, (4) good 

faith, (5) freedom from coercion or harassment, and (6) compliance with contractual 

obligations.72  

1. Respondent satisfied Claimant’s legitimate expectations. 

[60] The investor’s legitimate expectations are based on the host state’s legal framework and 

on any undertakings and representations made explicitly or implicitly by the host state.73 In 

National Grid v. Argentina,74 the tribunal held that the FET “standard protects the reasonable 

expectations of the investor at the time it made the investment and which were based on 

representations, commitments or specific conditions offered by the State concerned.” 75 

Moreover, the tribunal in EDF v. Romania76 held that legitimate expectations only exist when 

 
71ASNEC EIT, art. 2.  
72 DOLZER & SCHREUER (2012), at 145-159. 
73See Dolzer (1981), 553. 
74 National Grid. 
75 Id. 
76Romania. 
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specific promises or representations are made by the State to the investor.77 This is because 

the FET standard should not be used as a blanket insurance policy against all types of risk 

relating to changes in the host State’s legal and economic framework.78  

a) Respondent was never bound by the legitimate expectations of 

investors. 

[61] Mr. Ji-Yeong’s power only extends up to the extent of the municipality of Ticadia as 

governors are responsible for supervising the acts of the authorities only within their 

territories. Law 66/2016, which Claimant alleges is the primary cause of the impairment of its 

investment, is an act of national legislation.79 Correspondingly, the effects of the law extends 

beyond the municipality of Ticadia. Notably, the representations of Mr. Ji-Yeong only covers 

acts within the municipality of Ticadia and not acts that affect the entirety of the area of 

Respondent. Hence, Claimant’s supposed legitimate expectations do not bind Respondent as 

Mr. Ji-Yeong’s specific representations do not cover the nation-wide phase-out of coal-fired 

power plants. 

b) Even if Respondent is bound by the legitimate expectations of 

the Claimant, there was no breach on the part of the former. 

[62] The enactment of Law 66/2016 did not breach the alleged legitimate expectations of 

Claimant because there was no act by Respondent that is inconsistent with the representations 

of Mr. Ji-Yeong. Although Mr. Ji-Yeong stated that he is committed to doing everything in his 

power to ensure that the operation of the plant would benefit the interests of Respondent,80  

the enactment of  Law 66/2016 was beyond Mr. Ji-Yeong’s power. This is evidenced by his 

statement after the enactment of Law 66/2016 wherein he said that the law must be complied 

with even if he acknowledges the supposed negative effects of the measure.81 This shows that 

Mr. Ji-Yeong merely acquiesced to the actions of Respondent’s parliament as he has no sway 

 
77Id. 
78Id. ¶ 217. 
79 Exhibit C-8. 
80 PO3, ¶ 75. 
81 Id. 
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over the latter. Mr. Ji-Yeong never strayed from his representations that he would do 

everything in his power to protect Ticadia-1 power plant. Therefore, the legitimate 

expectations of the investors was that Ji-Yeong would protect T-1 up to the extent of his 

authority and that the enactment of Law 66/2016 was beyond the scope of his authority. 

 

[63] Further, Claimant cannot seek refuge in the fact that Respondent is a coal-reliant 

economy, as there is a compelling reason to transition to renewable sources of energy. 

Evidently, Respondent has been the victim of many environmental disasters which has caused 

the death of almost a hundred thousand lives and the destruction of properties.82 Since these 

disasters have been recurring for the past 15 years,83 Respondent needed to be urgent in 

combating climate change to lessen the number of disasters that ravage the country.84 It is 

therefore reasonable for Respondent to view that the protection of property and human lives 

is more than sufficient reason to transition to renewable sources of energy. 

2. Respondent is transparent in its dealings with the investors. 

[64] Transparency under international law, “means that the legal framework for the investor’s 

operations is readily apparent and that any decisions affecting the investor can be traced to 

that legal framework.”85 In the case of MTD v. Chile, the tribunal stated that non-transparency 

on the part of the host state is tantamount to inconsistency which is deemed as a breach of 

the FET.86 This standard was also stated in the case of Metalclad v. Mexico, wherein the tribunal 

ruled in favor of the investor and stated that Mexico failed to ensure a transparent and 

predictable framework for Metalclad’s business planning and investment.87 In particular, the 

tribunal in the Metalclad case stated that there was a breach of the FET standard since the host 

state denied the investor a meeting, a notice, and the opportunity to appear.88 

 

 
82 Id. ¶ 17. 
83 Id.  
84 Exhibit R-4. 
85 UNCTAD, 168–9. 
86 MTD Equity, ¶ 163-165. 
87 Metalclad Corporation. 
88 Id.  
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[65] In the current dispute, Respondent was transparent about the fact that the operation of 

Ticadia-1 powerplant could be affected by possible changes in legislation. The operating 

license of the Ticadia-1 power plant clearly states that it “can be withdrawn or amended if 

Ticada-1 LLC fails to comply with provisions of the legislation of the Republic of Laoc 

applicable to the operation of power plants.”89 The revocation of the license of Ticadia-1 LLC 

was within the legal framework of Respondent. The Investor knew about the limitations and 

nevertheless bound itself to follow the framework.  Further, the conditions of the license was 

within the legal framework of Respondent. Since Law 66/2016 mandates that coal-fired power 

plants cannot operate beyond 2028, the continued operation of Ticadia-1 power plant beyond 

the said period would be contrary to the legislation of Respondent. Thus, the license to operate 

of Ticada-1 LLC can be justifiably withdrawn after 2028. 

 

[66] Moreover, Respondent had consultations with the relevant stakeholders of the coal-fired 

power plants before the enactment of Law 66/2016 and Law 72/2016. Unlike in the Metalclad 

case where neither any meeting nor consultations were held prior to the challenged act of the 

host state, Respondent actually consulted with the stakeholders of the coal-fired power 

industry prior to the enactment of Law 66/2016.  Thus, Respondent’s act of disclosure was 

within the legal framework of the host-state since transparency was present in the form of its 

meeting with the affected stakeholders. 

3. Respondent’s acts were also in line with due process.  

[67] Due process means that an Investor is given the opportunity to be heard.90 In this 

proceeding, Respondent consistently complied with the requisite of due process because it 

consulted the stakeholders of the energy industry before enacting both Laws 66/2016 and 

72/2016.91 Clearly, the stakeholder’s of the coal-fired power sector had a real opportunity to 

be heard and manifest their objections before the enactment of the challenged laws. 

 
89 Exhibit R-1. 
90 Metalclad Corporation, ¶ 91. 
91 PO3. 
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4. Respondent acted in good faith in its dealings with investors. 

[68] The tribunal in Waste Management Inc. v. Mexico92 held that the obligation to act in good 

faith includes the obligation not to inflict damage upon an investment purposefully.93 Further, 

the tribunal in Chemtura v. Canada stated that as long as an act of the state which affects an 

investor is done due to “legitimate regulatory concerns,” or that there is a valid reason that 

affects the safety and welfare of the state, then there is no violation of the FET standard.94 

 

[69] In this case, Law 66/2016 was not enacted to target Ticadia-1 LLC in particular. In fact, 

Law 66/2016 applies to all coal-fired plant operators as it does not discriminate between 

operators and Investors.95 If any, the impairment to a particular plant is merely incidental. 

Further, Law 66/2016 was enacted for a legitimate purpose as it was established that 

Respondent has suffered nearly a hundred thousand deaths due to  environmental disasters,96 

and that the enactment of this environmental law was done to combat the effects of climate 

change and was done in compliance to the ASNEC Coal Directive, hence establishing another 

legitimate reason for its enactment. The protection of the lives of Respondent’s citizens is a 

legitimate regulatory concern, hence Respondent acted in good faith. 

5. Respondent did not coerce or harass Ticadia-1 and its Investors 

[70] In the case of EDF v. Romania, the tribunal  held that coercion and harassment means 

that the host-state used illegal means, which in the EDF case was a bribe, to attack an 

investment.97 Furthermore, it is the petitioner or claimant who must prove the presence of 

coercion or harassment from the state98 and such must be proven by “clear and convincing 

evidence”. 99 To allege this, there must be a positive and explicit act done by the state in order 

to not meet this requisite.  

 
92 Waste Management, ¶ 98. 
93 Idi. ¶ 138. 
94 Chemtura, ¶¶ 143-8, ¶ 158, ¶ 184. 
95 Exhibit C-8. 
96 PO3, ¶ 17. 
97Romania, ¶ H4 
98Id. ¶ 300. 
99Id. ¶ H4. 
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[71] In the current dispute, there was no coercion and harassment done as the phase-out of 

coal-fired power plants was through a legal act of the state, which was the enactment of Law 

66/2016. Further, Claimant does not allege any act of coercion or harassment done by 

Respondent, hence this standard is met. 

6. Respondent complied with its contractual obligations. 

[72] The general principle of international law of pacta sunt servanda provides that contractual 

obligations must be complied with. The tribunal in SGS v. Paraguay held that the baseline 

expectation of any investor is contractual compliance on the part of the state.100  

 

[73] In this proceeding, the source of the contractual obligation is the ASNEC EIT itself 

because the treaty is the very source of the rights Claimant asserts, particularly the violation of 

the treaty’s FET standard. Notably, although the ASNEC EIT mandates that all Investments 

in the energy sector must be accorded the FET standard, the treaty also allows certain 

exceptions with regard to policies enacted by the state. In particular, Article IX of the ASNEC 

EIT provides that it shall not preclude the member states from adopting or enforcing measures 

“necessary to protect human, animal or plant life or health.”101 Evidently, aside from the 

obligation to accord the FET standard to Investments of Investors, the obligation of an 

ASNEC member includes excluding certain sovereign acts when enforcing the treaty. 

 

[74] Assuming arguendo that Respondent was not able to satisfy the other criteria of the FET 

standard, Respondent still complied with its contractual obligations as the enactment of Law 

66/2016 is covered by Article IX of the ASNEC EIT. Respondent suffered nearly a hundred 

thousand deaths due to environmental disasters such as floods during the past 15 years.102 

Thereafter, Respondent entered into the Seoul Agreement on Climate Change103 and adopted 

 
100Paraguay. 
101 ASNEC EIT, art IX (1). 
102 PO3,  ¶ 17. 
103 Respondent’s Response to Notice of Arbitration, ¶ 11. 
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the ASNEC Coal Directive and Law 66/2016. Law 66/2016 is a measure designed to protect 

human life from the effects of environmental disasters and to prevent more deaths. Clearly, 

the enactment of Law 66/2016 should not be deemed as a breach of Respondent’s contractual 

obligations as this act is compliant with Article IX of the ASNEC EIT.  

 

SUMMARY 

[75] Respondent did not violate Article II (1) of the ASNEC EIT when it enacted Law 

66/2016. In particular Respondent (1) satisfied the legitimate expectations of investors, (2) 

was transparent with investors, (3) acted in line with due process, (4) acted in good faith, and 

(5) did not harass nor coerce Ticadia-1 and its investors. Further, even if the other criteria of 

the FET were not met, Respondent still complied with its contractual obligations under the 

ASNEC EIT. 

B. Respondent observed the most constant protection and security to the Investments of its 

Investors. 

[76] The ASNEC EIT provides that Investments shall enjoy the most constant protection 

and security and no Contracting Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, enjoyment or disposal.104  

 

[77] The standard of most constant protection and security is also sometimes referred to as 

the full protection and security (“FPS”) standard. Several tribunals have held that the FPS 

standard in investment treaties involves protection not only from physical damage but also 

from legal causes that may frustrate the contract. Thus, the tribunal in CME v. Czech Republic105 

held that a state must show that it has taken all measures of precaution to protect the 

investments in its territory.  

  

 
104ASNEC EIT, art. 2. 
105CME Czech Republic. 
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1. There was no breach of the FPS on the part of Respondent as the phase-

out of coal-fired power plants is a valid exercise of police power.  

[78] Police power is defined as “the inherent and plenary power of a sovereign to make all 

laws necessary and proper to preserve the public security, order, health, morality, and 

justice.”106 The tribunal in Suez v. Argentina107 stated that in order to find that a state has 

violated a treaty’s standards of fair and equitable treatment and full protection and security, it 

must be determined that such State has exceeded its reasonable right to regulate.108 Evidently, 

a state did not violate the FPS standard if its acts were in valid exercise of its police power, or 

that the measure it adopted was for the purpose of preserving public security, order, or health. 

 

[79] Respondent’s enactment of Law 66/2016 is a valid exercise of police power because the 

act was necessary to preserve public health. Notably, Respondent has lost almost a hundred 

thousand of its citizens due to ever worsening floods. Further, the measures adopted by 

Respondent, such as building dams and levees, were not enough to fully mitigate the damage 

caused by floods.109 Furthermore, a task force of environmental scientists established that 

there is a direct correlation between the intensity and frequency of floods and the increase of 

coal emissions in Respondent.110 Evidently, there was a compelling reason for Respondent to 

phase-out coal-fired power plants because these are the direct cause of the floods that have 

ravaged the country. The enactment of Law 66/2016 and the phase-out of coal-fired power 

plants was done in order to preserve public health and protect the lives of Respondent’s 

citizens. Notably, Article IX of the ASNEC EIT authorizes states to adopt and enforce 

measures “necessary to protect human, animal or plant life or health.”111 Hence, the enactment 

of Law 66/2016 is a valid exercise of police power performed in furtherance of the 

preservation of public health. Consequently, Respondent did not breach the FPS standard.  

 

 
106 BLACK’S LAW DICTIONARY, at 1401. 
107 Suez and ors. 
108 Id.  
109Exhibit R-2. 
110Id.  
111 ASNEC EIT, art. 9 (1). 
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2. Respondent is not liable for the breach of the FPS standard as it 

exercised due diligence in protecting investments under the current 

circumstances.  

[80] The FPS standard does not provide absolute protection against physical or legal 

infringement.112  While the host state is under no obligation to prevent such infringements, it 

must exercise due diligence to adopt measures that will reasonably protect the interests of 

Investors under the circumstances.113  

 

[81] Respondent was able to exercise due diligence in protecting the interests of its Investors. 

Although the mandate of the Coal Directive was the absolute phase-out of all coal-fired power 

plants114 with no compensation given to power plant owners or operators,115 Respondent 

nevertheless did what it could to protect the investments. Respondent allowed the continued 

operation of coal-fired power plants until the end of 2028, the maximum period provided 

under the ASNEC Coal Directive. Respondent also exercised due diligence when it consulted 

the stakeholders of the coal-fired energy industry before enacting both Laws 66/2016 and 

72/2016.116 In fact, Law 72/2016 benefits Investors of power plants that transition to 

renewable sources of energy as it gives incentives such as a long-term contract and favorable 

energy prices for power plant operators.117 Hence, Respondent exercised due diligence in its 

phase-out of coal-fired power plants given the current situation. 

 

SUMMARY 

[82] Respondent did not violate Article II(2) of the ASNEC EIT by being able to accord full 

protection and security to Claimant’s Investments as (1) the enactment of Law 66/2016 is a 

valid exercise of police-power as the act was necessary to protect the lives of Respondent’s 

 
112DOLZER & STEVENS (1995), at 61. See ELSI, ¶108; Asian Agricultural Products, ¶ 53; Tecmed, ¶ 177; Noble 
Ventures, ¶ 164; Saluka, ¶ 484; Suez and ors, ¶ 158. 
113 Id. 
114Exhibit C-7, art. 7 (1). 
115Exhibit C-7, art. 7 (3). 
116PO3. 
117Exhibit C-9, art. 3. 
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citizens and, (2) Respondent exercised due diligence on its part since it allowed coal-fired 

plants to operate until the maximum allowable date as mandated by ASNEC and it consulted 

with relevant stakeholder of the coal-fired power industry prior to the enactment of Laws 

66/2016 and 72/2016.  

C. Respondent did not breach the standard of “treatment” based on the ASNEC EIT and did 

not act discriminatorily towards the Claimant’s investment.  

[83] The ASNEC EIT provides that the “standard of treatment” is such “accorded by a 

Contracting Party which is no less favourable than that which it accords to its own Investors 

or to Investors of any other Contracting Party or any third state, whichever is the most 

favourable.”118 Hence, the standard of “treatment” is observed when a state deals with all 

Investors in a similar manner and does not discriminate between Investors. However, 

differences in treatment between Investors, such as those in different industries or sectors, are 

still considered valid and non-discriminatory. In the case of BG Group v Argentina,119 the 

tribunal held that two companies differently situated need not be treated alike in order for a 

measure to be considered non-discriminatory.120  

 

[84] Law 66/2016 applies to all coal-fired power plant operators as it does not dinstinguish 

between an operator and an Investor. Hence, there is no treatment less favorable towards the 

stakeholders and Investors from Ticadia-1 LLC and those of other coal-fired power plants. 

 

[85] Thus, the renewable energy sector and coal-fired power plant sector need not be treated 

alike because they are not similarly situated due to the environmental situation in Respondent's 

area and the adoption of the ASNEC Coal Directive. There is a compelling reason for the 

differentiation as the challenged laws were enacted to address the impact of climate change.  

In light of the present circumstances, renewable energy power plants and, correspondingly, 

 
118ASNEC EIT, art. 2. 
119BG Group PLC.. 
120Id. ¶ 357. 
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non-renewable need not be treated alike. Evidently, Respondent did not exhibit discriminatory 

treatment. 

SUMMARY 

[86] Respondent did not breach the standard on treatment as it did not exhibit discrimination 

between Investors and operators of coal-fired power plants. Further, a difference in treatment 

between coal-fired power plants and renewable energy plants does not amount to 

discrimination because the two industries are differently situated. 
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PRAYER FOR RELIEF 

Respondent hereby request the Arbitral Tribunal: 

1. Find that Claimant has no standing to institute these proceedings before the tribunal; 

2. Sustain Respondent’s challenge to Arbitrator Perry Mason; 

3. Find that the phase-out of coal-fired power plants in the area of Respondent is not 

attributable to Respondent; 

4. Find that Respondent did not violate Article II of the ASNEC EIT; 

5. Deny the Claimant’s claim of compensation; and 

6. Award the Respondent all costs and fees related to these proceedings. 


