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STATEMENT OF FACTS 

1. The claimant (Claimant), Goliath National Bank (GNB), is a joint stock company located in the 

Republic of Mercuria with its registered office in Juno. Its largest shareholders are American and 

European institutions. The respondent (Respondent) is the Republic of Laoc, a parliamentary 

republic which has been a party to the ASNEC since 3 February 2012 and the ASNEC Energy 

Investment Treaty (ASNEC Treaty) since 21 June 2012. Its electricity production has long been 

dominated by coal power plants. 

2. Mountaintop Investment, a limited liability company incorporated under the laws of the Republic 

of Mercuria, is best known for its successful investment in the energy sector. It first won the 

approval of the governor of Ticadia for the construction of a highly efficient coal power plant in 

Ticadia, Laoc on 19 august 2009. Second on 1 December 2010, its subsidiary, Ticadia 1, entered 

into a contract with MFNB, a national bank incorporated under the laws of Mercuria for the 

financial support of the project and received a loan at the amount of six hundred million US 

dollars which was 60% of the total cost of the project. The advance was secured by a pledge of 

shares in Ticadia 1 and a pledge of its structure and related assets. Also, Mountaintop played the 

role of the guarantor in the FA. Considering the 40-year lifetime of the project, MFNB expected 

the full payment of the loan 20 years after the operation. Third, on 15 December 2010, after 

obtaining a permission from the republic of Laoc and buying a plot of land, Ticadia 1 officially 

started its construction. After four years, Ticadia 1 was licensed for commercial operation of the 

coal power plant by the governor of Ticadia on 25 September 2014 and formally entered the 

operation phase of the project. 

3. While Ticadia 1 was being operated, heavy floods struck the ASNEC region, mostly in Laoc and 

caused tremendous physical and financial losses. Correspondingly, the Laocan Environmental 

Union achieved the majority in the parliament for the first time in Laoc’s history, even more than 

the powerful Loacan worker’s movement. Eventually, due to the international pressures, 

Respondent ratified the SA on 11 January 2016. As a result, the ASNEC council adopted the coal 

directive on 17 February 2016 which required the massive phase out of all coal power plants by 

31 December 2028 by all the parties in order to avert more catastrophic events as a result of the 

climate change in future. 

4. Even though no sanctions are expressly imposed upon the parties who break the international 

obligations set out in the directive, Respondent passed the law 66/2016 on 6 July 2016 which 

required all coal power plants to be shut down by 2028. It further enacted the law 72/2016 on 5 

December 2016 which paved the path for investment in renewable energy sector by providing 
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feed-in tariff for investors in this segment and establishing a wholly governmental owned 

institution named “Laocan Renewables Company” to function exclusively in this field. 

5. Subsequently, the asset value of Ticadia 1 dropped and repaying MFNB appeared difficult to it. 

MFNB too, faced a shortage in its liquidity and could not collect any money from Ticadia 1. It 

then assigned the FA and all the claims arising out of it against Mountaintop and Respondent to 

GNB on 1 July 2017 for 150 million USD which was fully payed shortly after the conclusion of 

the contract. 

6. GNB filed the request to arbitration against Respondent on 31 January 2019. It demanded 

compensation of 450 million USD due to the alleged unfair and unequitable treatment of the 

investment. It further appointed Mr Perry Mason as its elected arbitrator. 

7. Apart from denying all the above-mentioned claims, Respondent challenged Mr Mason on 16 

June 2019 as a result of some legal and factual components (The Hewer case and the podcast) 

and alleged that they declared Mr Mason’s general comments on environmental protection which 

were fairly against the actions of Respondent. Subsequently, Respondent requested the tribunal 

to address the challenge as well as other issues on the case. 
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SUMMARY OF ARGUMENTS 

9. Mr Manson's challenge: Respondent submits that Mr Mason should be disqualified and 

replaced by the tribunal. Respondent challenged Mr Mason within 15 days after its awareness of 

the circumstantial doubts and was under no obligation to perform due diligence. Mr Mason failed 

to disclose his prior appointment on similar or factual cases. There is also no room for 

application of the IBA guidelines in the case at hand. In arguendo, Mr Mason cannot be qualified 

as an arbitrator under the IBA guidelines. Consequent to the issue conflict between the present 

case and Mr Mason’s previous relationships with the subject matter of the case, he is not 

impartial. 

10. JURISDICTION: The tribunal lacks jurisdiction to adjudicate this problem. The assignment of 

claim is not protected under the ASNEC treaty since it was not only an absolute abuse of its 

process, but also the process of assigning a claim is not accepted neither by the treaty nor by 

Respondent. Claimant had provided no proof on the legal incorporation of itself in the Republic 

of Mercuria and it had tried an illegal treaty shopping. In addition, none of Claimant’s activities 

and asset, namely the pledge, the rights conferred by the FA and the finance processes itself, 

constitute an investment. Furthermore, Claimant cannot have been a protected investor under 

the ASNEC treaty at the time of the alleged breach. 

11. MERITS: The challenged measures are not attributable to Respondent. According to 

international law, the ASNEC is accountable for its own acts and has a separate legal personality 

of its members. Also, the enactment of law 66/2016 was a mere compliance with mandatory 

directives of ASNEC. 

12. Respondent holds that first no treatment of him was unfair or unequitable. Respondent fully 

respected the LE; it acted with full transparency and did not pose any discriminatory measure 

against Claimant.  

13. Second, Respondent’s measures were all essential as to the protection of environment, health and 

human rights under the ASNEC treaty and were consistent with SA. Likewise, the implemented 

measures of Respondent were all justified under article 25 ARSIWA and article 30 and 62 of 

VCLT.  
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ARGUMENTS ADVANCED 

PART ONE: JURISDICTION 

I. MR. MASON SHALL BE DISQUALIFIED AND REPLACED BY THE 

TRIBUNAL 

14. The arbitrator appointed by the Claimant, Mr. Mason, does not have necessary requirements 

under the UNCITRAL Arbitration Rules (hereinafter UAR), the rule applicable to the present 

arbitration.1 Respondent submits that the challenge of Mr. Mason is not time-barred (A); 

Moreover, Mr. Mason has breached the obligation to disclose his prior appointment on similar 

factual and legal cases (B); and Mr. Mason’s impartiality is violated under Art. 12 UAR (C). 

Respondent submits that each of the reasons provided below separately, or in any case 

cumulatively, suffice to disqualify Mr. Mason. 

A. The Challenge of Mr. Mason is not time-barred. 

15. Claimant contends that the interview of Mr. Mason was given more than a year ago, and blames 

Respondent for not performing due diligence on the background of Mr. Mason.2 Claimant will 

highly likely try to dismiss Respondents challenge on the basis that it is time-barred by resorting 

to UAR. In stark contrast to Claimants assertions, Respondent submits that it acted within 15 

days after becoming aware of the circumstances which gave rise to justifiable doubts under Art. 

13 of UAR (1); and that it had no obligation to perform due diligence (2). 

1. The Respondent acted within 15 days after becoming aware of the 

circumstances which gave rise to justifiable doubts under Art. 13 of UAR 

16. Under Art. 13 of UAR, a party bringing the challenge to an arbitrator, has a limit of 15 days after 

the circumstances giving rise to a justifiable doubt regarding the impartiality of an arbitrator 

become known to him. Determining when the circumstances underlying a challenge “became 

known” to the challenging party is based on circumstances of the case3 and “actual knowledge” is 

necessary for the purposes of this Art.4 The Tribunal shall treat this Art.  having in mind that it 

deals with a party’s fundamental right to an impartial and independent tribunal.5 Accordingly, 

where deprivation of a party’s fundamental rights is at risk, a constructive waiver test is, a fortiori, 

unwarranted and inappropriate.6 

 
1 ASNEC Treaty, Art. XII. 
2 Problem, L.1285. 
3 The UNCITRAL Rules Commentary, P.334; Suez Vivendi; Suez InterAguas; AWG. 
4 The UNCITRAL Rules Commentary, P.336; A guide to the UNCITRAL Rules, P.144; Challenge of Judges Noori, 

Ameli, Aghahosseini. 
5 The UNCITRAL Rules Commentary, P.336. 
6 The UNCITRAL Rules Commentary, p. 336; Vito G Gallo, p.7, ¶23. 
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17. In the present case, Respondent only became aware of the circumstances which gave rise to 

justifiable doubts on 2 and 3 of June 2019. In fact, getting to know about Mr. Mason’s prior 

activities on cases with similar backgrounds was not even possible as the article by IAN was only 

published on June 2nd 2019.7 The public post of Mr. Mason on social media on the following day 

made Respondent’s concerns even deeper.8 After doubts arose regarding Mr. Mason’s 

impartiality, Respondent acted on time and filed its challenge on June 16 2019,9 within the 15 

days limit set out by UAR. 

18. In conclusion, the proper test to be applied under Art. 13 UAR is the actual knowledge test 

which shall be determined on a case by case basis. In the present case, Respondent could not 

have been expected to be aware of the facts before they existed. Nevertheless, Respondent 

immediately and within the set time limit of Art. 13 UAR communicated its challenge of Mr. 

Mason. Hence, the challenge of Respondent is not time-barred. 

2. The Respondent had no obligation to preform due diligence 

19. Claimant unfoundedly states that Respondent cannot rely on its own failure to perform a 

thorough due diligence.10 Respondent submits to the contrary that there is, no obligation upon 

the Respondent as non-appointing party to perform independent research into the background 

and experience of the nominated arbitrator.11  

20. Rather, Art. 11 UAR places the same duty on the arbitrator to disclose circumstances which may 

give rise to justifiable doubts.12 In Compañía, the ICSID panel decided that an appointed arbitrator 

should at least send an updated CV to all the parties to the arbitrations so that each party can 

decide for itself whether there are reasons why the arbitrator should no longer serve, even if any 

subsequent challenge is ill-founded.13 In conclusion, Respondent shall not be taken responsible 

for not performing any prior due diligence on Mr. Mason. 

21. Even assuming the opposite, Respondent could not have been aware of the facts prior to June 

contrary to what Claimant asserts. The interview cited by Claimant does not contain any 

information concerning Mr. Masons involvement in prior cases,14 and is not adduced by 

Respondent as well. Rather Respondents main source of knowledge regarding Mr. Mason were 

published only on June 2-3 2019.  In conclusion, Respondent submits that it had no obligation to 

 
7  Respondent’s Challenge of Perry Mason, P.45, ¶1. 
8  Ibid. 
9  Respondent’s Challenge of Perry Mason, P.44. 
10 Response to Respondent’s challenge, ¶1285. 
11 Challenge against Judge Seifi, p.6, ¶23. 
12 A guide to the UNCITRAL Rules, P.285. 
13 Compañía, ¶227; IC Popova, BH Birkland, p.54. 
14 Problem, p.48. 
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perform due diligence on the background of Mr. Mason and in any case, any such research was 

not possible at that moment. 

B. Mr. Mason has breached the obligation to disclose his prior appointment on 

similar factual and legal cases 

22. Pursuant to Art. 11 UAR: 

 “When a person is approached in connection with his or her possible appointment as an arbitrator, he or she shall disclose 

any circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence…” 

23. Respondent respectfully submits that deciding the hewer plant case has created a justifiable doubt 

regarding impartiality of Mr. Mason (1); Moreover, since UAR has comprehensive and decisive 

provisions on the subject matter of disclosure, the IBA guidelines and rules of ethics do not 

apply to the present case and even if they do apply, Mr. Mason has not abided by his obligations 

under the said guidelines (2). 

1. Deciding the hewer plant case has created a justifiable doubt regarding 

impartiality of Mr. Mason  

24. Due to the fact that some of the ASNEC Member States also relied on coal-powered plants for 

their energy needs, there is a growing number of investment arbitrations against ASNEC and its 

Member States. The award of Hewer Plants JSC v. Wellfalcon dealing with factual circumstances 

similar to this case was issued against another ASNEC Member State with Mr. Mason as an 

arbitrator.15  

25. Respondent submits the participation of Mr. Mason in the Hewer Plants case raised justifiable 

doubts. The proper test to be taken into account to measure whether a doubt is justifiable or not, 

is the “likely” effect it has on the challenge of an arbitrator, by taking into account all 

circumstances of case16. In other words, the disclosure ‘of all facts that could reasonably be 

considered to be grounds for disqualification’ of an arbitrator, are deemed necessary.17 The exact 

scenario has happened in the present case because issue conflicts have been a ground for 

challenge of arbitrators and therefore, existence of issue conflict is a justifiable doubt and should 

have been disclosed by Mr. Mason. 

26. As a result of issue conflicts being a ground for challenge of arbitrators, the test of justifiability of 

Respondents doubt is met in the present case. Nevertheless, Mr. Mason did not disclose these 

circumstances in the present case. To the contrary, his assertions were quite the opposite as he 

stated there was “no reason why [he] should not serve on the [present] Arbitral Tribunal” 

 
15 Uncontested Facts, ¶32. 
16 A guide to the UNCITRAL Rules, P.134. 
17 Redfern and Hunter, ¶4.80. 
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earlier.18 Moreover, even when there is doubt, arbitrators should, as a general principle, resolve all 

doubts about whether or not to disclose particular facts in favor of disclosure.19 

27. In conclusion, Mr. Mason had the obligation to disclose prior circumstances in Hewer Plants case 

because they raise justifiable doubts regarding his impartiality. Moreover, the requirements for 

determining Respondents doubts were in fact justifiable are met in the present case. 

Nevertheless, Mr. Mason failed to perform his obligation which is based on trust and friendship. 

Hence Mr. Mason shall be removed from this arbitration panel. 

2. Even if IBA guidelines apply, Mr. Mason has not abided by his 

obligations 

28. It’s worth mentioning that Guidelines do not apply unless agreed by the parties.20 However, 

Respondent is aware of cases where the tribunal on its own initiative, has applied the mentioned 

guidelines. On this ground Respondent divides its submission on two grounds. Regarding the test 

for determination of justifiable doubts under the IBA guidelines, the view of the parties, shall be 

taken into account (a); Moreover, Mr. Mason shall be disqualified under the mentioned guidelines 

(b). 

a. Under the IBA guidelines, the view of the parties, shall be taken into account 

29. Art. 3(a) of the IBA Guidelines states: 

“if facts or circumstances exist that may, in the eyes of the parties, give rise to doubts as to the arbitrator’s impartiality or 

independence, the arbitrator shall disclose such facts or circumstances …., prior to accepting his or her 

appointment…”. 

30. Art. 3(d) further reassures that any doubt as to whether an arbitrator should disclose certain facts 

or circumstances should be resolved in favor of disclosure. 

31. What goes without saying is even better if said. IBA guidelines if applied, set a lower threshold 

for the duty of disclosure upon arbitrators. The mere fact that Respondent considers the current 

circumstances a justifiable doubt regarding Mr. Mason’s impartiality, shall be deemed sufficient 

by the tribunal. In the present case, Respondent informed the Tribunal of its view by bringing a 

challenge to Mr. Mason as soon as practicable.21 As a result, if the tribunal decides to apply IBA 

guidelines, Respondent’s position stays intact and Mr. Mason shall be disqualified from the 

arbitration panel. 

 
18 Exhibit R-7. 
19 The UNCITRAL Rules Commentary, P.286; Professor Kaufmann case, at 13–14; the commentary to UMR 

PP.286-287; Challenge against Seifi, P. 6–7, 9–10, ¶¶24, 26–27, 31. 
20 A guide to the UNCITRAL Rules, p.134. 
21 Respondent’s Challenge of Perry Mason, p.44. 
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b. Under the IBA rules of ethics, Mr. Mason shall be disqualified. 

32. Art. 4.1 of the IBA Rules of Ethics states:  

‘Failure to make such . . . disclosure creates an appearance of bias, and may of itself be a ground for disqualification even 

though the non-disclosed facts or circumstances would not of themselves justify disqualification’.  

33. This approach is used both in academic views and in practice.22 Moreover, A duty to disclose 

comes with a corresponding duty to make reasonable inquiry to determine whether there are 

indeed any circumstances that may give rise to justifiable doubts.23 

34. In the current dispute, Mr. Mason has failed to disclose certain significant circumstances which 

were known to him regarding the previous disputes with the similar facts which create issue 

conflict. Mr. Mason has also failed to mention he is currently arbitrating two other cases 

regarding the phase-out of coal-fired power plants in the context of ASNEC Directive 2016/87 

which are both taken in a “climate change” context”.24 It goes without saying that these cases 

have utmost relevance to the case at hand and could have affected Respondents mind. There is 

also no fact indicating that Mr. Mason at least performed an inquiry to determine whether he 

should disclose the mentioned facts. Respondent therefore respectfully asks the tribunal to 

disqualify Mr. Mason from the arbitration panel for not duly performing his obligation of 

disclosure. 

C. Mr. Mason’s impartiality is violated under Art. 12 UAR 

35. Art. 12 of the UAR provides that any arbitrator may be challenged if circumstances exist that give 

rise to justifiable doubts as to the arbitrator's impartiality or independence. To this end, The 

arbitrator's pre-existing relationship to an issue in dispute in the case, and particularly the concern 

that the relationship may affect his or her ability to impartially decide the case, has been described 

as an "issue conflict"25 and has been a ground for challenge in investment disputes.26 Respondent 

submits that issue conflicts violate impartiality if an arbitrator and that in the present case, 

according to certain facts, the requirements of disqualifying Mr. Mason for having an issue 

conflict are met. 

36. Previous case law indicates the tendency of tribunals and courts to disqualify an arbitrator or 

judge, in case of the existence of issue conflicts because of the violation of the impartiality. In 

Perenco, Judge Brower was challenged by the respondent due to an interview he had given which 

allegedly demonstrated a bias against Ecuador. According to an agreement between the disputing 

 
22 W. L. Craig, W.W. Park and J. Paulsson, 215; Suez. Vivendi. Second proposal, ¶44. 
23 A guide to the UNCITRAL Rules, P.137. 
24 Response to Respondent’s challenge by Mr. Mason, ¶1255. 
25 IC Popova, JL Polebaum. 
26 Telecom; Blue Bank; Caratube. 
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parties, the challenge was decided by the Secretary-General of the PCA applying the IBA 

Guidelines on Conflicts of Interest in International Arbitration. The Secretary-General of the 

PCA sustained the challenge, finding that the comments made by Judge Brower in the interview 

would ‘constitute circumstances that give rise to justifiable doubts as to Judge Brower’s 

impartiality or independence.27 

37. In Blue Bank, Blue Bank challenged one arbitrator based on repeat appointments by Argentina 

and Venezuela and because of alleged "systematic findings in favor of States."28 In disqualifying 

the arbitrator, the President of the ICSID Administrative Council relied on the commonality of 

issues in both arbitrations. He held that: 

"given the similarity of issues likely to be discussed in [the other case] and the present case and the fact that both cases are 

ongoing, it is highly probable that [the arbitrator] would be in a position to decide issues that are relevant in [the 

other case] if he remained an arbitrator in this case."29 

38. In Canfor Corporation with similar facts, which was decided based on UNCITRAL rules, the 

appointing authority found that the content of the speech of the arbitrator reflected the fact that 

he had a pre-existing bias in relation to the subject matter of the arbitration and in consequence, 

that he was unable to act with impartiality.30  The appointing authority advised the arbitrator that 

he would find in favor of the United States and uphold the challenge unless the arbitrator 

resigned. Because the arbitrator resigned from his position, ICSID did not publish its decision. 

39. By taking into account the abovementioned cases and the observations of the issue conflicts task 

force,31 the main requirements considered by tribunals are the specificity and similarity to the 

current case; and Secondly, the ability to change mind (Degree of commitment). Respondent 

submits the existence of these requirements in the case at hand. 

40. It goes beyond question that the facts of the present case are closely linked with the Hewer Plants 

JSC v. Wellfalcon case. First, they come from the same source -the ASNEC Treaty-. Second, both 

disputes arise out of implementing ASNEC’s decision to ban coal-fired power generation.32Third, 

the Respondent states in both cases are members to ASNEC and have performed same actions 

against investors.33 And Finally, on the ground of the mentioned similar facts, Mr. Mason and the 

rest of the tribunal have decided in favour of investor in Hewer Plants JSC v. Wellfalcon which as 

 
27 Perenco, ¶27. 
28 Blue Bank. Request for arbitration. 
29 Blue Bank; IC Popova, JL Polebaum. 
30 Canfor. 
31 See: IC Popova, JL Polebaum. 
32 Exhibit R-9. 
33 Ibid. 
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demonstrated, has similar source and facts to the present case.34 It can be naturally concluded 

that being exposed to a similar case, will highly likely unconsciously encourage Mr. Mason to 

repeat his past decisions without duly hearing Respondent’s arguments. 

41. What concerns Respondent even more, is the re-post of Mr. Mason on the social media along 

with hashtag (#Climate_Change)35 which has been used on social media by the proponents of 

nature. Furthermore, Mr. Mason himself admits that he is currently active in “other two cases 

[which] concern the phase-out of coal-fired power plants in the context of ASNEC Directive 

2016/87 and are both taken in a “climate change” context”.36 Respondent submits that the 

avoidance of Judging 3 similar cases which have the similar facts is the exact reason why previous 

arbitrators have been disqualified in previous cases.  

42. In conclusion, for all above mentioned reasons, Respondent requests the tribunal to find that the 

challenge of Mr. Mason is not time-barred and that given to the facts of the present case and the 

existence of an issue conflict with other previous and current cases of Mr. Mason, he shall be 

disqualified.  

II. THE ALLEGED CLAIM IS NOT WITHIN THE JURISDICTION OF THIS 

TRIBUNAL 

43. Respondent objects to the jurisdiction of the Tribunal. Based on ASNEC Treaty, Respondent 

expressed its consent to arbitration, only within the scope of the provisions of the treaty.37 

However, the requirements of jurisdiction of the Tribunal are not satisfied in the case at hand. To 

this end, Respondent submits that the assignment of rights is not protected under the ASNEC 

Treaty (A); The Claimant has not been incorporated in the Republic of Mercuria (B) and GNB 

has not established any “investment” in Laoc (C). Even if Claimant made an investment, it was 

not investor at the time of alleged treaty breach (D).   

A. The assignment of rights is not protected under the ASNEC Treaty 

44. MFNB assigned its right under the FA to claimant. In this regard, Respondent will state, first, 

ASNEC Treaty does not allow such assignment (1); Second, Claimant acted in an abusive manner 

(2) and third, Claimant did not gain Respondent’s consent to the AA (3).    

1. ASNEC Treaty is absolutely silent regarding the assignment of investment  

45. To interpret the silence of a treaty, one must pay attention to the nature of that treaty. If a treaty 

covers a limited list of issues, in principle the items which are outside the scope of these issues 

 
34 Ibid. 
35 Exhibit R-10. 
36 Response to Respondent’s challenge by Mr. Mason, ¶1255. 
37 ASNEC Treaty, Art. X. 



MEMORIAL FOR RESPONDENT 

 

28 
 

are not subject to the provisions or protection of the treaty. Except, in cases where an Art. has 

been set in a flexible manner, which includes cases where the treaty has not been specific.38 

Therefore, if the nature of the treaty is such that it is a special treaty with specific cases, the 

interpretation of that silence must be narrowed. Hence, in such treaties, what is not mentioned is 

not prescribed.39 In addition, when the parties of a treaty intended to prescribe assignment, have 

specified their intention in the treaty by a subrogation clause.40 

46. Governments relinquish their sovereignty by accepting several commitments against investors 

that are citizens of the state party to the investment treaty.41 Acceptance of the jurisdiction of the 

tribunals to deal with investment disputes against the host government is a clear example of 

this.42 Hence, we cannot interpret the silence of investment treaties as prescription, because this 

broad interpretation is contrary to the principle of sovereignty. 

47. In the Present case, the ASNEC Treaty is an investment treaty with specific provisions in detail. 

Nevertheless, the treaty has no provision about assignment of an investment.43 

48. Given that the ASNEC Treaty is silent on assignment and it does not mention transfer of rights 

and subrogation in any of its provisions, the assignment does not fall under protection of 

ASNEC Treaty. Moreover, no provision in the ASNEC Treaty is flexible enough to be 

interpreted as a subrogation clause. 

2. The assignee (Claimant) acted in an abusive manner 

49. . The past tribunals have held that a dividing line appears between situations that the relevant 

party can see an actual dispute and can foresee a specific future dispute.44 In an even stricter 

standard, if the claimant has transferred ownership “in anticipation of the events, the jurisdiction 

of the tribunal is excluded.”45 In other words, the tribunal has no jurisdiction where the claim was 

vested to the claimant after the dispute had come into being or after it became foreseeable.46 

Moreover, if the assignee has no legitimate business purpose for assignment, it will not be 

protected by the treaty.47 

 
38 R Gardiner, p.4/55. 
39 Damrosch, Lori Fisler; R K Gardiner, pp. 9–10. 
40 For example, see Germany and Pakistan BIT, Art. 6; Malaysia and Denmark BIT, Art. 9.  
41 K.D. Tallent, p.129; S. vasani, pp. 167.  
42 Dolzer, p.956, 957. 
43 ASNEC Treaty. 
44 Pac Rim, ¶99. 
45 Aguas del Tunari, ¶329. 
46 Wehland. 
47 Pac Rim ¶90. 
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50. Claimant alleges that MFNB assigned all rights and claims arising from the FA as well as all 

secondary rights and obligations to himself on 1 July 2017. 48 Assuming arguendo that the claims 

have been assigned correctly, since the current dispute was completely foreseeable to Claimant 

before the acclaimed transfer, the tribunal must prevent Claimant from an abuse of process by 

denying its jurisdiction. 49 

51. The content of the letters exchanged between MFNB and Mountaintop illustrates that Ticadia-1 

LLC was unable to repay its loans and did not provide any additional security because the value 

of Ticadia-1 had dropped by as much as 50% since the day of enacting Law 66/2016.50 

52. On May 6, 2017, the MFNB filed a request for arbitration against Mountaintop in the ICC 

arbitration centre. MFNB was to implement the guarantee under the FA However, in 2018 

MFNB failed in the process of arbitration.51 Having that in mind, it is clear that litigation against 

Laoc is the last chance for MFNB. 

53. Later, GNB alleged all rights and obligations of MFNB stated in the FA were transferred to the 

GNB in return for payment of a quarter of the loan’s amount. Hence, all the rights of the seller 

were lost.52 Claimant tried to gain ASNEC Treaty’s protection while the dispute between the 

Parties was already foreseeable. 

54. On the other hand, Claimant has no intention to perform economic activity in the host country 

and has not even made any investment in the Laoc. There is no opportunity to finance an 

investment that is constructed before,53 and will phase out the next few years. 54 In addition, 

based on the abovementioned information, it is not possible for Claimant to repay the loan and 

interest from the borrower.  

55. It can be concluded from the abovementioned arguments when the dispute had been anticipated, 

the assignment was a manifest abuse. Thus, no economic value can be imagined for this 

assignment, let alone to say whether it is legitimate or not and the Claimant, only used his 

financial ability to get into a claim and get compensation. This is a clear breach of the 

fundamental precepts of good faith, which seek to avoid misuse or abuse of the law. Accordingly, 

the tribunal should reject the request for the arbitration, in regards to the abusive manner of the 

claimant.  

 
48 Exhibit C-12 ¶520.  
49 Waste Management ¶48. 
50 Exhibit C-11 ¶475. 
51 Uncontested Facts, ¶28. 
52 Exhibit C-12, ¶¶530 & 535. 
53  PO2 ¶1435. 
54 Exhibit C-8, ¶385. 
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3. Claimant had not gained Respondent’s consent to the AA 

56. Claims arising out of bilateral or multilateral investment treaties such as ASNEC Treaty are 

carefully structured. As a result, it is completely uncontroversial for them to be assigned freely 

similar to the assignment of claims under domestic law.55 In this regard, the records of 

international investment arbitration indicate that there is no case available where the claim has 

been assigned whilst the original investor still exist.56 It is noteworthy that MFNB had not ceased 

its existence whilst GNB commenced this arbitration. Therefore, for the validity of the 

assignment of claims, an express consent of the Republic of Laoc is essential,57 which could have 

been either stated in the ASNEC Treaty,58 or by way of a separate agreement between the 

investor and the Respondent. However, the ASNEC Treaty is completely silent on the subject 

matter. Furthermore, Respondent hereby declares that it had not in any way been a party to an 

investment agreement with the claimant or the AA 59, nor had it had any awareness of the AA 

before its conclusion,60 let alone consent to it. 

57. The investment agreements have an intuit personae nature. Mountaintop and MFNB have 

conducted lengthy and delicate negotiations in order to set the certain terms of the contract. 

Consequently, the Republic of Laoc will anticipate the possibility of MFNB to lodge an appeal 

against it in the future. In fact, Laoc approved the contract as a result of that specific person 

being the party to negotiations. However, if the unconditional assignment of claims arising out of 

this contract and the investment treaty were to be permitted, the host state could not foresee the 

person who may put forward a claim against it.61  

58. The identity of the investor is closely linked to the sovereignty of parties to the treaty. 62 Since the 

originality of the alleged investor is not known to the host state, it could be the national of a non-

signatory country and have attempted treaty shopping.63 This is absolutely crucial to the 

Respondent since the scope of its consent is only referred to investors of the contracting parties 

to the treaty.64 In fact, the identity of those countries is the reason for the permission of nationals 

of those countries to bring an international claim against it. 

 
55 Mihaly, ¶. 24 
56 Wintershall, ¶.53. 
57 Rumeli, ¶.267; CH Schreuer, p184.  
58  Daimler, p.70  
59 Exhibit C-12, ¶.500, 505. 
60 Procedural Order no. 3, p 67 
61 Daimler, p.55 
62 Ibid. 
63 The issue of Treaty Shopping is further explained in P.14, part 2 
64 ASNEC Treaty, Art. II (1). 
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59. Moreover, Art. X of ASNEC Treaty states that “the investor party to the dispute” can only sue 

the host state. As it will be explained further, at the time of the occurrence of the dispute, only 

MFNB who is the original investor could have been the party to the dispute. Hence, the consent 

of the parties cannot be extended to the alleged successor. 

B.  The tribunal lacks jurisdiction ratione personae 

60. The Claimant has not been incorporated in the Republic of Mercuria. Pursuant to Art. I of the 

ASNEC Treaty, “a company or organization organized in accordance with the law applicable in 

that contracting party” is considered as an investor. As to the definition of the word “organized”, 

Respondent maintains that Parties have selected the state of incorporation for the identification 

of the investor. However, Claimant has failed to produce any evidence on this matter (1). Also, 

Respondent submits that Claimant has attempted an illegal treaty shopping (2). 

1. The state of incorporation test has not been fulfilled. 

61. In keeping with the state of incorporation test, the investor must be organized or constituted 

under the laws of the contracting party which he claims to have its nationality. Hence, that 

particular criterion in the republic of Mercuria’s laws could be any of seats, control, and mere 

incorporation, having an economic activity or any other measure.65 Mercuria’s domestic law on 

the law of companies and incorporations is not available. Yet, the burden of proof falls on 

Claimant who did not make any attempt on the clarification of this matter. Claimant presumed 

that it would effortlessly be ascribed the nationality of a contracting party by the mere registration 

of articles of incorporation and a postal address.66 Still, it may in effect have no substantial 

business activity in the Republic of Mercuria and may not even be controlled by nationals of that 

contracting party.67 Therefore, if the incorporation test requires only the above-mentioned proof, 

then it would be highly based on unsubstantiated and formal theories,68 which could easily bring 

about the establishment of shell companies and forum shopping.69 As a result, Respondent highly 

doubts whether claimant have been rightfully incorporated in the Republic of Mercuria. 

2. Claimant has attempted an illegal treaty shopping 

62. The mere fact that the claimant has not provided any proof on its state of incorporation is a sign 

of its bad faith and its attempt to treaty shopping. Unlike GNB, MFNB provided proof of its 

incorporation in the republic of Mercuria. It is expressly stated in the AA that MFNB is 

 
65 OECD, p.19.  
66 S. addision. et al, p.26. 
67 UNCTAD Course, p.83. 
68 SH Nikièma, p.8. 
69  CH Schreuer, p.280. 
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constituted under the laws of the republic of Mercuria.70 However, Claimant neither had 

provided any proof of its incorporation, nor there is any available evidence in any of the exhibits 

of this case. 

63. Claimant cannot solely rely on its assumed place of incorporation to commence this arbitration. 

The nationality of the shareholders and the way the company is controlled can be an evidence of 

forum shopping and have in fact been recognized by other tribunals.71 GNB is a joint stock 

company which its shareholders are mainly European and American institutions and companies.72 

Thus, it is primarily controlled by nationals of countries who are not a party to the ASNEC 

Treaty rather than nationals of the Republic of Mercuria which are not protected under the 

ASNEC Treaty and could not bring a claim to this Tribunal. However, after signing AA, owing 

to the registered office of GNB in the Republic of Mercuria, the shareholders assumed that they 

could initiate investment arbitration against the Republic of Laoc. Consequently, Claimant had 

gained rights after the conclusion of AA which it did not possess before. The latter statement is 

the core element as to the determination of treaty shopping. In addition to the ambiguity of the 

state of control of the company, it also is indefinite if the Claimant does in fact have a genuine 

economic link to the Republic of Mercuria. As a result, it had undoubtedly concluded AA in an 

attempt to treaty shopping and the tribunal must prohibit this unlawful act by denying its 

jurisdiction to the case at hand. 

C. The tribunal lacks jurisdiction ratione materiae. 

64. Respondent argues that assigner have not made any investment in the Republic of Laoc.73 In this 

regard, Claimant’s rights which were obtained from the AA. cannot constitute any kind of 

investment under Art. 1 of the ASNEC Treaty. In following, Respondent submits that, First, 

financing (1), Second, right to finance (2), and third, the pledge (3), all three actions which 

Claimant may count as an investment, have not established an investment under the treaty 

protection. 

1. Financing is not an investment per se 

65. The vast majority of tribunals which have recognized finance as an investment, considered the 

source treaty that mentioned finance in investment definition.74In other words, if the finance was 

not mentioned as an investment in the treaty, the tribunal rejected its jurisdiction to proceed with 

such claims.      

 
70 Exhibit C-12, ¶505. 
71 Tokios p26 
72 Uncontested Facts, ¶30. 
73 Plama, ¶143. 
74 Lion, ¶188. 
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66. Art. 1 of the ASNEC Treaty defines the term “Investment” broadly, as “every asset owned or 

controlled by Investors of a Contracting Party, either directly or indirectly” in the territory of one 

of the contracting parties.  

67. If there is no “investment” including at least some assets, the definition is not satisfied. If it were 

otherwise, as professor Juillard notes, tribunals will be in “a position to examine legal disputes 

relating to foreign asset status, which do not present any link, of any sort, with an investment.”75 

It is commonly agreed that such a broad definition of Investment cannot have been intended by 

Contracting States when entering into BITs.76 

68. In accordance with Art. 31 of the VCLT, the Tribunal should look to the plain and ordinary 

meaning of the term investment as defined in the ASNEC Treaty. The ASNEC Treaty provides a 

sample list of qualifying investments in Art. 1. Art.1 (f) of the Treaty counts the right to 

"Economic Activity in the Energy Sector" as an investment.77 This Art. contains some conditions 

that will be addressed later- and in fallowing counts finance as an economic activity in the energy 

sector.78 It illustrates that Parties paid attention to finance when they were negotiating the Treaty 

but they did not list it as a separate investment, contrary to BITs that count at least some 

methods of financing as an investment.79  

69. Hence, parties have decided to finance remains an economic activity in the energy sector and just 

right to finance will be protected as an investment under the treaty. Accordingly, Claimant’s 

finance does not qualify as an investment under the ASNEC Treaty, therefore it is not entitled 

enjoy the ASNEC Treaty’s protections. 

2. The rights conferred by the FA does not constitute an investment 

70. According to art I (f), any right to undertake an economic activity, arising from a contract, law or 

permission, is an Investment.  As far as the facts of the case are concerned, there is access to the 

laws of Laoc thus claimant cannot cite to any law that bestows the right to finance in the energy 

sector upon Claimant. Furthermore, Respondent has not issued any permission providing 

Claimant with a right to finance.    

71. Furthermore, based on Art. 31 of the VCLT, the context of the whole Art. I of the Treaty plays 

an important role while interpreting the word “contract”. Patently, a right to undertake an 

economic activity through a law or permission can only depend on the will of the government. 

 
75 juillard, ¶124. 
76 harb, ¶5. 
77 ASNEC Treaty, Art. 1 (1(f)). 
78 ASNEC Treaty, Art. 1 (3). 
79 Canadian Model; US Model: French Model; OECD Code; Japan-Cambodia BIT; U.S.-Rwanda BIT; NAFTA, Art. 

1139; Japan-Korea BIT; Netherlands-Venezuela BIT; Australia-Czech Republic BIT; Austria-Mexico BIT; Canada-
Argentina BIT. 
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Accordingly, a contract can be a source of such right if the government is a party to that contract 

as well. This approach is supported in investment arbitration case law.80 In addition, an agreement 

between two private parties in general cannot constitute an investment as the ultimate and direct 

beneficiary of it is not a state.81 

72. In the present case, the FA is a private agreement concluded between Ticadia-1, Mountaintop 

and, a third party, MFNB. Thus, the contracting parties to the FA were three private parties and 

Respondent was not involved in this agreement at all.82  

73. Also in MFNB’s notice of Ticadia-1’ dated 10 January 2017, MFNB emphasized that the FA is a 

contract between MFNB, Ticadia-1 and the Mountaintop.83 As is clear from the text of this letter, 

in the view of the MFNB, all of the obligations under this contract are relevant to Ticadia-1 and 

the Mountaintop, and they consider the measures of the Respondent as something that has 

nothing to do with them.84 

74. Based on the abovementioned information as well as, Respondent has not any dealing with the 

finance relationship. In this manner, the object of the FA was not to invest in Ticadia LLC, but 

to finance, investments belonging to Mountaintop. This is just a trade-off between the private 

parties not to the energy sector of a state. 

3. The pledge can’t solely be considered as an investment 

75. In order to enjoy from the protection of the ASNEC Treaty, the mortgage and pledge must fall 

within the ambit of investment’s definition in the ASNEC Treaty. In the matter at hand, any 

argument from Claimant regarding investing in the pledge is legally unfounded. 

76. The contracting parties to FA and the pledge are the same,85 meaning that the pledge is not 

separate from the FA. The pledge is part of the same legal transaction. If FA had not existed, the 

pledge would not exist either, as its existence and its economic value depends on FA. 

77. Moreover, the validity and enforceability of a pledge depends on the existence of the debt or 

obligation which it guaranteed. Once the loans are paid back, the pledge would become futile and 

unenforceable. .86 MFNB is the only person who is eligible to exercise the rights he envisaged 

from the pledge if the borrower (Ticadia1) failed to fulfil its obligations.87  

 
80 BURIMI, ¶136. 
81 ALPS Finance, ¶¶234-235. 

82 Exhibit C-4. 
83 Exhibit C-10, ¶440. 
84 Exhibit C-10. 
85 Exhibit C-4. 
86 Suharnoko, p.57. 
87 Exhibit C-4, 3, ¶240. 
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78. On the other hand, the investment’s definition mentioned in the ASNEC treaty should be 

interpreted in light of its objective, which is set out in its preamble.88 The object and purpose of 

the ASNEC Treaty include having due regard to the importance of sustainable economic growth 

and development in the ASNEC Region.89 Hence, a conduct which does not lead to the 

development of an ASNEC contracting party is not protected under the treaty as an investment. 

79. Here, what has been caused by the country's economic development is the construction and 

operation of the coal plant, which was built by the Mountaintop. However, the Mountaintop has 

been financed by MFNB and guaranteed it with pledges, but the pledge was a mere accessory 

contract of financing and is not an investment by itself.90 Therefore, it did not affect Laoc's 

economy.  

80. If such acts were to be considered as an investment, unknown elements to host state must have 

been recognized which would lead to recognition of unknown investors. Thus, in these situations 

the Investor will be unpredictable for the state and it's contrary to the purposes of ASNEC 

Treaty. As such, it cannot under any circumstance, lead to the economic development of the host 

State and thereby, may not constitute an investment for the purposes of the ASNEC Treaty. 

D. The tribunal does not have jurisdiction ratione temporis  

81. For a legal entity to be regarded as an investor party to the dispute under Art. X of the ASNEC 

Treaty, it must “own or control an investment”. Besides, Respondent was responsible to the 

treatment of an investment fairly and equitably under Art. II of the ASNEC Treaty. Claimant had 

not made any investment before the date of the AA which is 1 July 2017. In this regard, 

according to Art. 28 of the VCLT and Art. 13 of ARSIWA, a state can only be responsible for 

violation of treaty obligations if the obligations are in force at the time of the alleged breach. 

Thus, no treatment of the republic of Laoc before the date of the AA can render it accountable 

under this treaty since those treatments were not to the acclaimed investor.91 Therefore, Claimant 

was not an investor at that time and the tribunal does not have jurisdiction ratione temporis in the 

case at hand. 

82. In regards to the above-mentioned explanations, the Tribunal should determine the time of the 

alleged breach of Respondent’s obligation to evaluate whether Claimant was a protected investor 

by that time. Respondent is fully mindful of the fact that the supposed violations must not be 

under scrutiny at the jurisdictional stage. However, a brief explanation of the merit is essential in 

the assessment of ratione temporis. Although Respondent maintains that no violations of the 

 
88 VCLT, art 31. 
89 ASNEC Treaty, Preamble. 
90 Sigman, Kieninger, p.99.  
91 Phoenix, ¶. 7; Société Générale, p.48, Burimi, ¶. 145 
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treaty is attributable to him and hold the ASNEC itself accountable for Claimant’s losses, it 

further clarifies why the purported contravention of the obligations stated by the claimant which 

are the ratification of the SA (1) and the enactment of laws (2) have all occurred before the AA 

came into force. Furthermore, it will illustrate that none of the following acts are a “constituting 

part, concurrent factor, aggravating or mitigating element” of the sudden change of conditions in 

the Republic of Laoc.92 

1. Claimant was not protected under the treaty at the date of ratification of 

the SA  

83. Claimant declared the ratification of the SA as the starting point of a continuous act which 

violated the respondent’s duties under the treaty. With respect to this argument, Respondent first 

contends that the ratification of the SA is completely legal. Secondly, state parties to the SA are 

simply asked to make any contribution to the achievement of its goals. No remedy has been 

created in its clauses. Hence, the act of ratifying the SA agreement neither by itself predetermined 

the enactment of laws nor made it predictable.93 It was merely a preparatory element,94 and the 

enactments of laws by the Republic of Laoc were thoroughly non-compulsory. Consequently, the 

treaty was not violated by the approval of the SA agreement and its ratification date cannot be 

regarded as the starting point of a continuous wrongful act. 

2. Claimant was not protected under the treaty at the time of the enactment 

of laws  

84. For a wrongful act to be a continuous act, the wrongful act either must exceed through time itself 

or its impact must be a wrongful act by itself.95 However, the enactment of laws did not continue 

through time. It commenced and ceased at a certain point,96 which is 6 July 2016 and 5 December 

2016. Its provisions too, were not a violation of treaty obligation due to reasons mentioned in the 

merits. In regards to the acclaimed shutdown of the power plant resulting from the enactment of 

laws and the consequent compensation, Respondent hereby attests that based on the facts of the 

case,97 and letters between MFNB and Mountaintop,98 the only loss which occurred to  MFNB 

and was assigned to the claimant was the reduction in the value of the pledge asset (starting at 10 

January 2017). In fact, Ticadia 1 had never been shut down to this date. Respondent submits that 

the nature of a decrease in the asset values is a gradual action which necessarily exceed through 

 
92 Tecmed, ¶.68. 
93 ILC commentary, Art. 14, Comment 13. 
94 Ibid.  
95 ILC commentary, Art. 14, Comment 12. 
96 ILC commentary, Art. 14, Comment 5; Pac Rim, p.2.68. 
97 Uncontested Facts, p.1500. 
98 Exhibit C-11, ¶.445. 
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time. Even if this loss was the direct outcome of the laws, it cannot render the laws as a wrongful 

act. Any legal action has its consequences which generally prolong through time. However, the 

mere impacts cannot be regarded as a wrongful act or constitute a continuous one.99 Therefore, 

the date of the enactment of laws cannot be regarded as the date of violation, let alone constitute 

a continuous act. 

  

 
99 ILC commentary, Art. 14. Comment 6. 
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PART TWO: MERITS 

III. FORCED SHOTDOWN OF THE POWER PLANT IS NOT ATRIBUTTED 

TO RESPONDENT 

85. Respondent is facing a claim brought by Claimant, which Respondent itself is a victim of. To 

clarify, the coal power plant industry plays an important role in the economy of Laoc and many 

Laocans are employed in businesses connected to the coal sector, either directly or indirectly.100 

The forced shutdown of the power plants by 2028 has definitely damaged Respondent more 

severely than Claimant. Many would lose their occupation and the whole economy would be 

affected by this unexpected incident.101  

86. It stands true that Respondent’s parliament has enacted a law which forced all coal power plants 

to be shut down in future. However, the reason behind this action was only to comply with 

mandatory rules of ASNEC, specifically directive 2016/87.102 More importantly, since this 

directive would effectively wreck Respondent’s economy, Respondent itself voted against it.103  

87. Respondent submits that the challenged measures are not attributed to it. In order to assess to 

whom the measures are attributed to, the Tribunal should apply general principles of 

international law for attribution of conduct and more specifically DARIO. Because, “rules of 

attribution can only be found in general international law”104 and the founding charter of ASNEC 

provides DARIO to determine the attribution of conduct.105 

88. Consequently, it is Respondent’s submission that the challenged measures are attributed to 

ASNEC based on public international law (A) and the challenged measures are attributed to 

ASNEC based on Art. 6 and 15 of DARIO (B). 

A. The challenged measures are attributed to ASNEC based on public 

international law 

89. Legal personality and capacity of international organizations were recognized in ICJ’s advisory 

opinion106 and as a result of this distinct legal personality, the organization itself, rather than its 

Member States, is responsible for its conduct.107 Therefore, when member states perform acts as 

part of an organization, such acts are considered as acts of the organization - for which the 

 
100 Uncontested Facts, ¶5. 
101 Uncontested Facts, ¶4. 
102 Exhibit R-3, Art. 115, ¶3. 
103 Uncontested Facts, ¶21. 
104 Noble. 
105 Exhibit R-3, Art. 120. 
106 ICJ A.O. 
107 R. Wilde p.401. 
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organization is responsible- rather than collective acts of states.108 This is because bearing states 

with the results of the acts of the organizations would severely endanger the separate legal 

personality of international organizations and their autonomy in decision making.109 

90. This view is also supported by case law, namely the tin council litigation110  and Westland 

helicopters111. In these cases, both the House of Lords and the federal supreme court of 

Switzerland found no reason to hold founding states of an organization liable for acts of the 

international organization.   

91. In the present case, the directive, which was approved by the member states of ASNEC, cannot 

be attributed to Laoc because, the votes of the member states can only be construed as the acts 

of ASNEC. The fact that all member states have voted while making this decision or 

implementing the decision taken in the council does not make them responsible for the acts of 

the organization. Thus, Respondent maintains that the claimed actions is only attributable to 

ASNEC, not Respondent.  

B. The challenged measures are attributed to ASNEC based on Art. 6 and 15 of 

DARIO   

92. Respondent submits that the enactment of law 66/2016 was a mere compliance with mandatory 

obligations of ASNEC and more specifically, it has acted as an organ of ASNEC in enforcing its 

rules.  

93. Art. 6 of DARIO provides that: 

94. “The conduct of an organ or agent of an international organization in the performance of functions of that organ or 

agent shall be considered an act of that organization under international law, whatever position the organ or agent 

holds in respect of the organization.” 

95. The same Art. set forth the criteria for determining what constitutes organs or agents, that is, 

rules of the organization itself. In case of ASNEC, the association enforces or implements its 

legal acts through the organs of its member states.112 But even if it is assumed that the acts of 

organs of a state cannot be considered the acts of the international organization, respondent 

asserts that states can also be considered as organs of an international organization. The ICJ 

judge, Gaja, in a DARIO applied case determined that the EU country implementing EU law 

which leaves them no discretion, acts as quasi-organs of the EU. Therefore, EU would bear the 

 
108 Ryngaert, p.134. 
109 Ryngaert, p.132. 
110 Tin council litigation. 
111 Westland helicopters. 
112 Exhibit R-3, Art. 120. 
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liability and conduct is attributed to EU rather than the country implementing the act.113 Similar 

situation to the present case where EU countries implement mandatory European laws, supports 

the reasoning of Gaja and Respondent’s position in the case. In both Geographical Indications114 

and EC-biotech115 the member state implementing mandatory EU regulations is not considered 

liable and conduct is attributed directly to the EU.  

96. In the present case, Laoc’s parliament has been a mere organ enforcing binding and mandatory 

rules of the organization. In primary view the parliament’s acts would be attributed to the state of 

Laoc. While, as provided above, it is ASNEC which is implementing its legal acts through the 

parliament of Laoc. 

97. Further, Art. 15 DARIO also supports this argument which provides that: 

An international organization which directs and controls a State or another international organization in the commission of 

an internationally wrongful act by the State or the latter organization is internationally responsible for that act 

[…]. 

98. The criteria of control over the acts of an organ which is mentioned in this Art., has also been 

decisive for attribution of conduct in case law too. In Nicaragua116 effective control over the 

actions of the committers was decisive in attribution of conduct. Whoever has the control over 

the actions has the liability of the damages it poses.  

99. In the present case, the criterion of control also points out the responsibility to ASNEC. With 

the organization implementing its binding legal acts through the organs of its member states very 

little discretion if left to the states. All members have to comply with the directives as to the 

result achieved.117 With the result required being ended of all coal power plants by 2028 118 no 

discretion as to the way implementing the action in regards to the time of stopping the power 

plants is left to the republic of Laoc.  

100. In sum, since international law in general and DARIO specifically point the attribution of 

conduct to ASNEC, Republic of Laoc cannot be held responsible for the forced shutdown of the 

coal power plants.  

 

 
113 Korencia, p.188. 
114 Geographical indications. 
115 EC-Biotech. 
116 Nicaragua, ¶115. 
117 Exhibit R-3, Art. 115, ¶3. 
118 Exhibit C-7, ¶345 
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IV. RESPONDENT HAS TREATED CLAIMANT FAIRLY AND EQUITABLY 

UNDER ART. II OF ASNEC TREATY 

101. Art. II of ASNEC Treaty emphasizes on FET to all investors of the other members of the treaty. 

In this regard, Claimant wrongfully claims that Respondent breached the FET standard toward 

itself.119Patently, the burden of proof falls on Claimant.120 While judging this matter, we 

respectfully request the tribunal to consider that the standard “cannot be reached in the abstract; 

it must depend on the facts of the particular case”.121  

102. It is noteworthy that the FET standard is not a laundry list of potential misconducts. It can only 

be assessed according to totality of the state’s conduct.122 Respondent submits that its conducts 

did not violate the FET standard; Since Respondent’s conduct were completely in line with all of 

Claimant’s LE (A); Respondent consistently acted with transparency (B) and, measures taken by 

Respondent were non-discriminatory (C). 

A. Respondent’s actions have not frustrated alleged LE of the Claimant 

103. Noting that the FET standard include meeting investor’s LE at the time he made an investment 

in the host state,123 the Tribunal should consider that Claimant’s expectations are entirely 

illegitimate (1); and, even if the Tribunal recognizes frustration of LE, Respondent had a 

sufficient justification for not fulfilling them (2). 

1. Claimant's expectations are not reasonable and legitimate 

104. A crucial element of the test is whether Claimant’s expectations were in fact reasonable and 

legitimate. An investor’s expectations are under protection if they rise to the level of legitimacy 

and reasonableness in light of the circumstances.124  

105. In view of the fact that an investor’s expectations are under protection if they rise to the level of 

legitimacy and reasonableness in light of the circumstances,125 Claimant must have received firm 

and clear assurances or guarantees from competent authorities.  This does not necessarily indicate 

that the host state should freeze its investor-friendly legal regime.126 Only when the host country 

undertakes some commitment to that end, may the foreign investor legitimately expect regulatory 

 
119 Notice of Arbitration, ¶17.  
120 Tudor, p.138. 
121  Mondev, ¶118. 
122 Micula, ¶517. 
123 National Grid, ¶173; Tecmed, ¶154. 
124 Saluka, ¶304; Duke Energy, ¶340.  
125 Newcombe and Paradell, p.287; Waste Management, ¶98. 
126 AES, ¶¶9.3.17, 18; Plama, ¶¶219, 267; Jan, ¶363; MCI, ¶154. 
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stability.127 The abovementioned commitments should be “definitive, unambiguous and repeated 

representations.”128 

106. Respondent issued a license for the commercial operation of the 850 MW Ticadia-1 Power Plant, 

dated 25 September 2014.129 Respondent asserts that a mere licence cannot be regarded as a 

specific representation. Nonetheless, it explicitly alerted Claimant of the possible future changes 

in environmental law in the republic of Laoc. To elaborate, it explicitly had predicted 

withdrawing the license, whenever the operation loses its conformity with environmental 

regulations.130 Moreover, every promise the Governor made to MFNB and Mountaintop were 

honoured by granting the licence.131 

107.  On the other hand, promise to cooperation is limited to the scope of the conferred competence 

by the Laocan law.132 Hence, it cannot be considered as specific representation to maintain legal 

framework to Claimant. 

108. Regarding the governor’s statements about Ticadia-1133 and the published article in Ticadian 

Weekly Journal, 134 it is clear that those statements are too far general to be make a specific 

representation.  It is also held by other tribunals that such statements do not exhibit the level of 

specificity which is necessary to generate LE.135  

109. In addition, the stability of the legal framework for investments, mentioned in the preamble of 

the treaty,136 could not be enforced vigorously since “it would be unconscionable for a country to 

promise not to change its legislation as time and needs change.137 

110. To conclude, Claimant’s allegation regarding the frustration of LE is baseless, since the 

abovementioned statements did not meet the requisite level of specificity for the purpose of 

alleged LE.  

2. The Phasing-out of coal power plants was a reasonable and justified act 

with regards to the public interest  

111. Even if the tribunal recognizes that the respondent was not able to correctly respond to LE of 

Claimant, it should not be disregarded that the host state has legitimate right to regulate domestic 

 
127 Mara Valenti, p.42.  
128 Parkerings, ¶¶331-338; Thunderbird, ¶¶163-166. 
129 Exhibit R-1, ¶700. 
130 Exhibit R-1, ¶710. 
131 Exhibit C-2, ¶175 
132 Exhibit C-2, ¶180. 
133 Exhibit C-2, ¶185. 
134 Exhibit C-5, ¶¶275-295. 
135 Frontier Petroleum, ¶465; White Industries, ¶5.2.6; Thunderbird, p.32; El Paso, ¶¶395-396. 
136 Problem, L.1590 
137 Continental, ¶258. 
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matters in the favour of public interest.138 Although, this matter will be submitted in details 

through Issue V, Respondent provides a summary from different aspects here.  

112. It is an uncontested principle that each state has the right to enact, modify or cancel laws and 

regulation by its own discretion.139 Chain of events may change everything making it 

unreasonable and impossible expectation of a country to promise not to change its legislation.140 

It is undeniable that the FET standard creates a balance between the strength of LE and the very 

legitimate goal for retaining policy space and governmental flexibility.141 

113. Based on scientific studies and reports that will be mentioned in Issue V, the coal plants have led 

to spread greenhouse gas emissions. Subsequently they cause serious issues over climate change 

and flooding. Hence, Respondent had to shut down the coal plants to protect its public, even 

global, interests in the field of environment and public health. This issue has been reflected and 

supported in arbitral awards.142 Furthermore, protection of the public interest is the subject 

matter of Art. IV (1) and (2) of the ASNEC Treaty.143 To this end, Respondent decided to phase-

out coal plants.144  

114. Although Respondent faced an unpredicted and shocking situation, it was completely aware of 

the investors’ circumstances too. Because of that it has provided some other opportunities for 

investors, such as investing in renewable energy sources based on law 72/2016 145 and some 

facilities to cover probable damages of investors.146 Also, LRC shall be privatized by 31 

December 2028. So, Claimant can be a shareholder of this national company after 

privatization.147  

115. To sum up, measures adopted by Respondent are commensurate with its legitimate goal to 

protect the public interest. Thus, the Phasing-out of coal plants was a reasonable and justified 

conduct in favor of the public interest.  

B. Respondent has acted with Transparency 

116. Even though the FET standard requires host states to act with transparency, the idea of being 

totally transparent is rather obsolete. The previous tribunals have asserted when such a broad 
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approach is “taken too literally . . . would impose an obligation upon host States” an obligation 

which would be inappropriate and unrealistic.148 

117. Provided that all effective laws and regulations on investment were either public and available or 

published and produced upon the request of Claimant, Respondent would have acted with 

transparency..149 In addition the host state is not obliged to provide any information that might 

be fruitful to the investor, particularly that information which could be easily obtained by other 

means.150 It is upon foreign investors to preform due diligence.151 

118. The governor of Ticadia has frankly explained the Laoc’s economic situation and he explicitly 

disclosed the receptivity policy of the Laoc to investors.152  Needless to say, all these statements 

from one of the high-level authorities of the government derive from a transparent and predicted 

legal policy. Hence, there are no doubts that at the time of making investment the legal and 

economic policies were completely clear to both the government and the Claimant. If there was 

something to conceal form investors, the government would not have emphasized on protection 

of investors over and over, in various articles, meetings, publishing and etc. 153 

119. Last but not least, bringing up the laws of republic of Laoc by the Claimant indicates that it has 

access to Laocan Legal policy. Even so a group of Parliament members had submitted a bill in 

support of the transition into green energy,154 the republic of Laoc stayed prudent to change its 

regulations. It had attempted to put the investors’ benefits first and it had avoided changing its 

legal framework until last minute which was forced by the directive of ASNEC.155 Therefore, 

Respondent has acted with transparency and it has taken transparent measures. 

C. The Respondent’s actions were not discriminatory in nature 

120. Respondent submits that its measures are not discriminatory and even if the tribunal considers 

them as discriminatory measures, they are justified acts based on ASNEC Treaty. To examine 

whether the government has complied with its obligation to avoid discriminatory treatment, the 

Tribunal should take into account whether the state measure, prima facie, differentiated between 

nationals and non-nationals and whether it had the practical effect on creation of a 

disproportionate benefit for nationals over non-nationals.156 In other words, if the rules apply on 
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all investors, e.g. foreign and domestic, in a similar industrial sector,157 the discriminatory claim 

would be rejected.158  

121. Respondent’s measure to phase-out coal plants applies to all coal plants that are constructed in 

republic of Laoc regardless of the nationality of their owner or investor.159 In addition, the law 

72/2016 on energy transition in Art. 3 provides some facilities regarding renewable energy; those 

facilities are applied to all installations generating electricity from the renewable energy sources 

regardless of their owners or investor’s nationality.160  

122. On the other hand, Claimant’s activity sector is coal power plants and is separate from the 

renewable energy sector. It means the facilities that are provided for renewable energy sector 

cannot be considered as a discriminatory measure although Claimant does not have access to 

them. 

123. In alternative, Art. IX (1) (b) of ASNEC Treaty should be considered to comprehend 

Respondent’s measure. Under the Art., a contracting party is allowed to adopt any measure which 

is essential to the acquisition or distribution of energy materials in conditions of short supply. In 

furtherance, the past tribunals have emphasized a legitimate aim could justify differential 

treatment.161  

124. In the case at hand, we know that Laoc’s electricity supply depends on coal-fired power plants162 

for over the past 25 years.163  Hence when the Laoc forced to phase-out coal plants to protect 

public interest and environment, it is clear that it will face an energy crisis in the future. To 

prevent the crisis, Respondent has to support the renewable energy sector by setting such 

facilities to make investment attractive in this sector. 

125. In conclusion, Respondent submits that all the implemented measures were non-discriminatory 

and essential to respond to the shortage in energy sector. Therefore, Respondent has totally 

fulfilled its FET obligation against Claimant under ASNEC Treaty. 

V. RESPONDENT’S ACTIONS HAVE BEEN TAKEN FOLLOWING THE 

NECESSITY CIRCUMSTANCES 

126. If the tribunal found the aforementioned arguments unreasonable, Respondent asserts that the 

ASNEC Treaty and customary international law provides exemption for its measures. Under 
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Arts. VII and IX of ASNEC treaty Respondent is entitled to take protective measures (A); and, 

the requirements of necessity criterion, appeared in Art. 25 of ARSIWA are met in the present 

case (B).      

A. Respondent’s actions have been accorded with ASNEC Treaty and SA  

127. Under ASNEC Treaty, Respondent is qualified to take some necessary measures to protect 

public interests, even if they are against the treaty obligations. Therefore, Respondent submits 

that the implemented measures served to protect the environment (1), human right and health 

(2), and Respondent has abided by its obligations under the SA (3).  

1. ASNEC Treaty entitles Respondent to modify its environmental laws 

128. According to Art. IV (1) of ASNEC Treaty, Respondent’s measures are under protection of the 

Treaty, if they serve to establish the domestic environmental protection and environmental 

development policies and priorities of the republic of Laoc.164 

129. In order to comprehend the objectives behind environmental policies, some scientific concerns 

must be taken into account. Coal-fired power plants influence climate via both the emission of 

long-lived carbon dioxide (CO2) and short-lived ozone and aerosol precursors.165 Until 1970, coal 

power plant’s emissions caused 1/3 of total anthropogenic CO2 pollutions, forcing severe 

climate changes and air pollution in this era. Coal-fired power plants also emit substantial 

amounts of sulphur dioxide (SO2), a precursor of fine particulate and acid rain, and nitrogen 

oxides (NOx, which is NO+NO2), gases influencing tropospheric Ozone. Methane, Mercury and 

solid waste are other pollution produced by the coal-fired power plants. Tropospheric Ozone, 

Methane, Sulphate and Nitrate Aerosols all change in response to NOx and SO2 emissions, 

which we term them as “air quality pollutant” emissions.166 To give a general example, emissions 

from Chinese coal burning alone accounted for ∼5% of global discharge in 1995.167 

130. The coal sector account for 20 percent of Laoc’s gain and more than 15% of Laocan domestic 

workforce is involved in the coal industry.168 Moreover, the domestic electricity production in 

Laoc is dominated by coal-fired power plants.169 We can gather from this information that the 

coal sector is the main source of air pollution in Laoc, perhaps more than any other industry.  

131. Apart from Respondent’s right to improve environmental policy and laws which is unconditional, 

the scientific reports about influence of coal plants in air pollution and in addition, the 

contribution of coal plants in Laocan industries prove the proportionality of measures that are 
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taken by Respondent. Therefore, all this information’s boil down to an inevitable conclusion 

which is the essence of improving the environmental legal framework of republic of Laoc.   

2. Respondent exercised its right to protect the human rights of Laocan 

Citizens  

132. Art. IX 1(a) of ASNEC treaty allows Respondent to take measures which are essential to health 

and Human protection.170 

133. Climate change is already causing extreme environmental disasters, affecting the lives of millions 

of people.171 There is no doubt that humans are altering the climate, but the impact of their 

actions on a certain region is less clear. No computer simulation can conclusively attribute a given 

snowstorm or flood to global warming. But with the help of climate models, weather 

observations and the probability theory, scientists may be able to determine how global warming 

changes the odds. An earlier study, for example, found that the global warming has at least 

doubled the likelihood of extreme events such as the 2003 European heat wave172. 

134. For the past 10 years, the people of Laoc have been suffering from annual floods of increasing 

magnitude. The floods took thousands of lives and caused millions of dollars in property damage 

every year173. Technical and scientific researches indicate a direct correlation between the growth 

of coal emissions and the intensity of floods over the past years.174 

135. Therefore, in addition to the destructive effect of air pollution caused by the activity of coal 

power plants on human health, these power plants have an effective contribution to flooding by 

increasing greenhouse gases and subsequently by increasing the temperature. In summary, the 

actions of Respondent in order to phase-out coal plants serve to protect human life and health of 

Laocans.  

3. Respondent is required to perform its commitment under SA 

136. International environmental obligations of Laoc are a separated issue. Art. IV (3) of ASNEC 

Treaty provides that Respondent must fulfil its environmental commitment that it has 

undertaken under international agreements.175  

137. Laoc has Joined SA which it was ratified by Laoc on 11 January 2016.176 The ultimate goal of SA 

is to decrease the global average temperature to well below 2°C above preindustrial levels and to 

 
170 Problem, L.1655. 
171 Min, S.-K. et al; Pall, P. et al.  
172 Stott, P. A. et al.  
173 Exhibit R-2, ¶720. 
174 Exhibit R-2, ¶725. 
175 Problem, L.1645. 
176 Uncontested Facts, ¶20. 



MEMORIAL FOR RESPONDENT 

 

48 
 

limit the temperature increase to 1.5°C above preindustrial levels.177 The way to reach this goal 

has determined by the agreement itself. All the contracting parties to this agreement have to 

decrease greenhouse emissions as soon as possible.178 Since, Respondent is a developed country; 

179 it should implement its commitments in shorter time than developing states180.  

138. As mentioned earlier, coal plants play a significant part in contribution to production of 

greenhouse gases and global warming. Therefore, the Respondent had no choice to fulfil its 

commitment under SA except phasing-out coal plants. 

139. In conclusion, the Respondent has acted in accordance with its obligations under the ASNEC 

Treaty and SA.  

B. Respondent’s Actions Fall under the Customary International Law Necessity 

Defense (Art. 25 of ARSIWA) 

140. To establish the necessity defence, customary international law provides some requirements 

which are stipulated in ARSIWA. In this respect, Respondent submits that the implemented 

measures were in conformity with all the cumulative requirements of Art. 25 ARSIWA  

141. Art. 25 of ARSIWA contains requirements that are necessary to justified wrongful act of 

Respondent based on necessary defence. The First element is existence of a grave and imminent 

peril. The Second element requires that Respondent's act be the only way for the State to respond 

that peril.  The last element concerns about the impairment of essential interest of the State or 

States towards which the obligation exists, or of the international community as a whole. 

142. Necessity defence has been normally invoked to protect a wide variety of interests which among 

them ensuring the safety of civilian population is one of the essential interests.181 As discussed in 

previous arguments, coal plants undoubtedly pose a serious danger to the environment of Laoc 

and health of the Laocan citizens. It requires government's rapid action.  

143. To interpret the “only means”, preceding tribunals, observed overall state’s action rather than 

specific measures. They found the first requirement of the necessity defence satisfied where state 

action was the only way to avoid the grave and imminent peril.182  

144. Regarding the second requirement, as long as the taken measures were necessary and legitimate, 

the host state meets the second requirement.183 In the case at hand, as we described earlier, the 

main source of emissions in republic of Laoc are coal plants. Coal plants jeopardize the health of 
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Laocan community and human beings. Spreading emissions bring chain of flood which was rare 

in past decades in republic of Laoc. All the related hardships which were result of excessive coal 

plants, such as air pollutions left no other options expect to phase-out these coal plants. 

Accordingly, the causal relationship between measure and necessity is so clear.184 

145. In addition, Respondent decided to phase-out coal plants that are constructed in its own territory. 

Not only it was a destructive decision, but also it was useful for environment of other 

neighbouring countries.  

146. ASNEC Treaty does not contain any Art. that excludes citing to necessity. As mentioned above, 

this treaty includes two Arts. which they can be cited to necessary defence. Tribunals have held 

that recognition of a necessity defence in a BIT implies that the parties did not preclude a 

necessity defence.185 Hence, the parties of ASNEC Treaty did not, expressly or implicitly, intend 

to prevent necessity defence. 

147. Last but not least, greenhouse gases emissions and Earth's temperature rise is a global problem. 

The contribution to the situation of necessity must be sufficiently substantial and not merely 

incidental or peripheral to forbid necessity defence.186 On the other hand global attention to 

earth's temperature increasing has in recent decades been drawn. Thus, Respondent does not 

have notable contribution to create necessary situation. 

148. Accordingly, the requirements of Art. 25 ARSIWA are met in our case and necessity defence of 

Respondent should be acceptable. 
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PRAYERS FOR RELIEF 

 

Respondent respectfully request the tribunal to adjudicate and declares that: 

I. Mr Mason failed to disclose necessary information and is not impartial. 

II. The tribunal lacks jurisdiction to hear this case. 

III. Claimant’s claims are not attributable to Respondent and they must be brought against 

the ASNEC. 

IV. Respondent did not breach any provision of the ASNEC treaty regarding the FET. Its 

actions were totally reasonable under the ASNEC treaty and international law. 

V. Respondent is entitled to restitution by Claimant of all costs related to these proceedings. 

 


