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STATEMENT OF FACTS 

Goliath National Bank JSC (GNB or CLAIMANT) is a joint-stock company incorporated under 

the laws of the Republic of Mercuria. The Republic of Laoc (RESPONDENT) is a country within the 

ASNEC region, and a Contracting Party to various international investment treaties.  

Mountaintop Investments LLC (or MOUNTAINTOP) is a company specializing in long-

termed investments into conventional power generation installations who acted as the constructor to the 

investment and guarantor to the funding of the project. Mercurian First National Bank JSC (or MFNB), 

a joint-stock company with generally high-quality business loans, which had a long-standing relationship 

with MOUNTAINTOP.  

On 19 August 2009, Mr. Ji-Yeong, the Governor of Ticadia, a municipality of Laoc invited 

MFNB to give a loan to Ticadia-1 LLC to construct the T-1 coal-fired power plant with the promise that 

the Laocan authorities would grant all essential permits necessary for its construction and operation of 

the T-1 coal-fired power plant, but did not mention any assurance of regulatory stability in Laocan 

territory [Record, p.10, l.175].  

On 1 December 2010, MFNB entered into the Financing Agreement and granted USD 

600,000,000 for the construction of Ticadia-1. The Loan was secured by pledges of various assets, 

including the Ticadia-1 power plant, the plot of land on which it is located, as well as 100% shares in 

Ticadia-1 LLC and guaranteed by MOUNTAINTOP [Record, p.12, l.245-247]. 

On 15 December 2010, Ticadia-1 LLC, relying on MFNB’s loan, bought a plot of land, obtained 

a construction permit, and began to build the power plant [Record, p.14, l.284-285].  On 25 September 

2014, RESPONDENT officially authorised commercial operation of the plant, and Ticadia-1 had its 

start-up and commenced commercial operations. 

Between 2000 and 2015, the ASNEC countries experienced a massive increase in the number of 

natural disasters occurring in their territory, including at least 14 major floods, 6 of which took place in 

Laoc. Those floods led to the death of 85 thousand people, destroyed more than 50,000 houses in various 

regions of Laoc and caused significant damage to the local infrastructure [Record, p.58, l.1470-1475].  

In 2015, because of the drastic increase in the number of natural catastrophes and following 

ASNEC’ environmental commitment, Laoc came under the ever-increasing pressure of the other 

ASNEC Member States and ASNEC itself to sign the Seoul Agreement on Climate Change [Record, Ex 

pp.35-37].  

On 17 February 2016, moved by the Seoul Agreement, the ASNEC Council adopted Directive 

2016/87, establishing that all coal-fired power plants should be phased out by 31 December 2028 without 
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compensation [Record, p.17, l.351]. Although the Council member from Laoc voted against the adoption 

of the Coal Directive, she was outvoted. 

On 6 July 2016, the Republic of Laoc implemented this Directive by adopting Law 66/2016 “on 

the Phase-out of Coal Energy on the Territory of the Republic of Laoc” . As for its limited discretion under the Coal 

Directive, RESPONDENT exercised Law 66/2016 to the benefit of investors in the coal energy sector 

by setting the maximum deadline for the phase-out of coal-fired power plants in 2028 [Record, p.18, l.385] 

On 5 December 2016, the Republic of Laoc continued to enact Law 72/2016 “on Energy 

Transition'' offering investors the opportunity to invest further into the renewable energy sector an option 

entering into a 20-year energy supply contract at prices substantially above market value [Record, p.19, 

l.413]. 

In January 2017, unable to enforce Mountaintop’s guarantee in a timely fashion, MFNB found 

itself in a difficult situation caused by the lack of liquidity[Record, p.60, l.1540-1541].    

On 1 July 2017, MFBN and CLAIMANT executed the Assignment Agreement assigning 

CLAIMANT all rights arising out of and in connection with the financing of Ticadia-1 LLC, giving rise 

to CLAIMANT as MFNB legal successor [Record, p.60, l.1545-1550]. 

On 31 January 2019, GNB sent its Notice of Arbitration to the Republic of Laoc appointing Mr 

Perry Mason as its arbitrator [Record, p.60, l.1558].  

On 15 January 2019, CLAIMANT's nominated arbitrator submitted Statement of Impartiality 

and Independence without disclosing any circumstances that may raise justifiable doubts and affirm his 

impartiality and independence [Record, p.47].  

However, on 2 June 2019, it was discovered through a publication of an article on International 

Arbitration News that Mr. Mason served as an arbitrator in Hewer Plants JSC v. Wellfalcon dealing with 

factual circumstances similar to the case at hand, along with Mr. Mason’s past comments revealing his 

attitude towards environmental protection [Record, p.60, l.1566-1574]. 

On 16 June 2019, RESPONDENT promptly sent its Challenge of Mr. Perry Mason to the 

remaining number of the Arbitral Tribunal on the basis that that there are justifiable doubts as to Mr. 

Mason’s impartiality and independence [Record, pp.44-46].   
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ARGUMENTS 

ISSUE 1: CLAIMANT HAS NO STANDING TO BRING A TREATY CLAIM AGAINST 

RESPONDENT. 

1. RESPONDENT respectfully submits that CLAIMANT does not have standing to bring a treaty 

claim against RESPONDENT and that this claim is inadmissible for two reasons:  CLAIMANT 

has not made any investments under the ASNEC Treaty [A]; even if CLAIMANT’s acquired loan 

constitutes an investment, The Assignment Agreement between GNB and MFNB does not 

entitle CLAIMANT to bring a treaty claim under the ASNEC Treaty [B].  

A. CLAIMANT has not made any investments under the ASNEC Treaty. 

2. RESPONDENT contends that the reassigned loan to which CLAIMANT allegedly owned, is 

not an investment. The loan is neither included in the list of investments provided in Article 1 of 

the ASNEC Treaty (a), nor does it fulfill the inherent definition of ‘investment’ as elaborated by 

international investment tribunals, namely the Salini criteria (b), therefore it is not a protected 

investment under the ASNEC Treaty. In any event, the loan does not satisfy the required 

territorial characteristic pursuant of an investment (c).   

a. The loan is not included in the definition of Article 1 of the ASNEC Treaty. 

3. CLAIMANT has no standing in this case because loans are not included in Article 1 of the 

ASNEC Energy Investment Treaty, which provides: 

“Investment” means every kind of asset owned or controlled by Investors of a 

Contracting Party, either directly or indirectly, outside that Contracting Party’s Area but 

within the Area in terms of Article 1(6)(b). 

In particular, “Investments” include: 

(a) tangible and intangible, and movable and immovable, property, and any property 

rights such as leases, mortgages, liens, and pledges; 

(b) a company or business enterprise, or shares, stock, or other forms of equity 

participation in a company or business enterprise, and bonds and other debt of a company 

or business enterprise; 

(c) claims to money and claims to performance pursuant to contract having an economic 

value and associated with an Investment; 

(d) intellectual property; 

(e) returns; 
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(f) any right conferred by law or contract or by virtue of any licenses and permits granted 

pursuant to law to undertake any Economic Activity in the Energy Sector. 

4. In interpreting this definition, the principles of interpretation established by the Vienna 

Convention on the Law of Treaties (“VCLT”) must be applied. Article 31(1) VCLT provides that 

a treaty shall be interpreted in good faith and in accordance with the ordinary meaning to 

be given to the terms of the treaty in their context and in the light of its object and 

purpose. 

5. In light of the application of the VCLT, the Tribunal must rely on Article 1 and its list as indicating 

the types of investments that the Contracting states wished to protect. Article 1 does not list 

“loans” nor does it mention “financing agreements”. Furthermore, the ASNEC Energy 

Investment Treaty provides no indications that the Treaty covers these types of transactions or 

provides evidence that the Contracting States intended to protect reassigned loans as investments 

under the scope of the Treaty.  

6. The text of the Treaty does refer, however, to “claims to money and claims to performance 

pursuant to contract having an economic value and associated with an Investment;” It is clear 

from the wording of Article 1, ASNEC Treaty that these “claims to money” or “to performance 

pursuant to contract” refers to rights under an award ordering a party to pay an amount of money. 

This has been interpreted as such in both the Saipem v. Bangladesh and White Industries v. India 

cases. Thus, RESPONDENT contends that the loan should not be equated as “claims to money” 

associated with an investment. 

b. The loan does not fulfill the inherent definition of investment. 

7. The Loan Amount does not qualify as an investment as they do not encompass the characteristics 

known as the Salini criteria.  

8. The Salini tribunal outlined a test of five typical hallmarks of investments, which has become 

commonly applied to address the uncertainty surrounding the definition of investment under the 

ICSID Convention. RESPONDENT acknowledges that the Tribunal does not need to apply the 

Salini test, because the language of the BIT already excludes loans. The Salini test, however, 

further affirms loans lack the basic criteria of an investment, underscoring that loans should not 

be considered investments, notwithstanding the lack of explicit language in the treaty. 
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9. The five factors of the Salini test require (1) a substantial contribution on the part of the investor, 

(2) a certain duration, (3) the existence of operational risk, (4) regularity of profit and return, and 

(5) a contribution to the development of the host state [Romak v. Uzbekistan, para 207].  

10. RESPONDENT contends that CLAIMANT’s assigned loan does not entail an assumption of 

risk (i), the loan does not fulfill the criterion of a certain duration (ii), the purchase of the loan 

does not contribute to the economic development of the host State (iii). 

i. The loan does not entail an assumption of risk 

11. An investment must contain an assumption of risk, more specifically, an ‘investment risk’ as 

opposed to a commercial risk’. An investment risk is "a situation in which the investor cannot be 

sure of a return on his investment, and may not know the amount he will end up spending." This 

kind of risk makes the investor unable to “predict the outcome of the transaction” [Romak v. 

Uzbekistan, para.230]. By contrast, a commercial risk only carries "the risk of non-performance," 

which is inherent in all economic activities. In sum, an investment risk will have a higher threshold 

than a commercial risk [Romak v. Uzbekistan, para. 229]. The tribunal in Romak indicated that the 

risk criterion must be fulfilled by an ‘investment risk’ and not a ‘commercial risk’. 

12. In this instance, CLAIMANT’s acquired loan entails no investment risk because by then, the 

Ticadia-1 LLC Power Plant had already been adversely affected by Law 66 and Law 72. It is 

reasonable to contend that CLAIMANT could anticipate the outcome of their transaction which 

is the current dispute, in an attempt to yield high returns from the Loan, originally provided by 

MFNB to the Ticadia-1 LLC Power Plant Project.  

13. The risk CLAIMANT faced in the present case is essentially the loss of money from failure to 

claim compensation arising out of the Loan Amount. This is a risk commonly associated with 

anyone purchasing a regular loan. CLAIMANT therefore only faced a loan-related risk, i.e., a 

commercial risk, and no inherent investment risk. Thus, CLAIMANT’s acquired Loan does not 

fulfill the characteristic of investment risk. 

ii. The loan does not fulfill the criterion of a certain duration 

14. CLAIMANT’s acquired loan does not fulfill the duration criterion because it has merely 

purchased the loan, one year prior to the initiation of this arbitration against Laoc. 

15. To determine whether the criterion of duration is satisfied, one must analyze duration "in light 

of all the circumstances and of the investor’s overall commitment" [Waibel, p.726]. In the case at 

hand, CLAIMANT has no intention of committing to the Ticadia-1 LLC Power Plant Project, 
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as exhibited by their lack of any economic activity in Laoc since the Assignment Agreement was 

concluded.  

16. In addition, CLAIMANT has shown no plans on further investing in the renewable energy sector 

by converting existing coal power plants to renewable energy power plants with the feed-in tariff 

scheme that Laocan government has provided in Law 72. This further demonstrates their lack of 

commitment to any existing “investments” in Laoc. 

iii. The purchase of the loan by CLAIMANT does not contribute to the economic development of the host 

State 

17. CLAIMANT has failed to demonstrate how CLAIMANT’s purchase of the loan and all the rights 

and claims arising from the Loan Amount outside the territory of Laoc has allegedly contributed 

to RESPONDENT’s economic development. As Waibel puts it, if a transaction displayed 

duration, risk sharing, and a territorial link, it is likely that it affected the host country’s 

development [Waibel, p.724].  

18. In this case, not only does CLAIMANT’s transaction lack duration, investment risk and a 

territorial link, it is unlikely that the purchase of the Loan along with all its rights and claims 

contributes to the development of the host state. As mentioned above, this purchase serves no 

purpose other than benefiting from the right to claim compensation from Laoc or any related 

third parties. 

19. Therefore, the Tribunal should decide that CLAIMANT does not have standing in this 

arbitration as they do not possess an investment included in the list of Article 1 of the ASNEC 

Energy Investment Treaty (a), the loan does not fulfill the inherent definition of ‘investment’ as 

elaborated by international investment tribunals, namely the Salini criteria (b), and the loan does 

not fulfill the territorial characteristic pursuant of an investment (c). 

c. CLAIMANT’s assigned Loan Amount does not fulfill the territorial characteristic 

pursuant to Article 1 of the ASNEC Treaty. 

20. The assigned loan does not fall within the definition of ‘within the Area’ provided in Article 1 of 

the ASNEC Energy Investment Treaty as it was acquired through an Assignment Agreement 

concluded in Mercuria. 

21. The definition of “Area” pursuant to Article 1 of the ASNEC Treaty includes, "the territory 

under its sovereignty, it being understood that territory includes land, internal waters and the 

territorial sea" Furthermore, the ordinary meaning of ‘territory’ is defined in the Oxford 

Dictionary as "an area under the control of a ruler or state." 
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22. Thus to fulfill the territorial link requirement, the Loan Amount must have been purchased and 

located in Laoc’s physical territory. Accordingly, CLAIMANT’s acquisition of the Loan Amount 

through an Assignment Agreement with MFNB has no territorial link to Laoc and therefore is 

not in the territory of Laoc. 

23. Due to the abstract nature of a reacquired loan, the territorial link has been associated with 

contribution. The majority in Abaclat determined that in order to decide whether a contribution 

was made, the tribunal must verify if this contribution "led to the creation of the value that [was] 

intended to protect under the BIT." In this instance, the preamble of the ASNEC Treaty aims to 

protect "the economic development of the Parties." 

24. If a contribution to development occurs as a result of an investment, a territorial link is present. 

To conclude that a contribution materialized, the investment must be linked to a particular project 

[Abaclat v. Argentina (Dissent), para. 95]. Despite their strongly opposing views, both the majority 

and the dissent in Abaclat agreed on the territorial criterion, that an investment in the territory of 

a State must benefit the economic development of that State [Abaclat v. Argentina, para. 341(i); 

Abaclat v. Argentina (Dissent), para. 96]. 

25. In this case, CLAIMANT’s acquisition of the Loan Amount through the Assignment Agreement 

with MFNB is an obstacle to the territorial link requirement, as the capital generated from 

purchase was not linked to a particular project but instead went to MFNB, the original funder of 

the Ticadia-1 LLC Power plant project. 

26. Because CLAIMANT’s only purchase was of the Loan Amount, previously held by MFNB, 

CLAIMANT did not create any economic activity in Laocan territory since its acquisition of the 

Loan Amount in 2017. 

B. The Assignment Agreement between GNB and MFNB does not entitle CLAIMANT to bring 

a treaty claim under the ASNEC Treaty. 

27. RESPONDENT submits that CLAIMANT does not have standing in the case is not entitle to 

bring a treaty claim under the ASNEC  Treaty against Laoc as the transfer of treaty claim 

between CLAIMANT and MFNB is invalid under the ASNEC Treaty (a). Even if 

CLAIMANT is entitled to bring this treaty claim, the Tribunal should decline jurisdiction as for 

the transfer of this treaty claim is an act of treaty abuse (b). 
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a. The transfer of treaty claim between CLAIMANT and MFNB is invalid under the ASNEC 

Treaty. 

28. CLAIMANT has relied solely on the Assignment Agreement it has concluded with MFNB to 

make the case for its standing. RESPONDENT contends that the Assigning Agreement between 

CLAIMANT and MFNB is invalid as the assignment of treaty claims does not fall within the 

framework of the ASNEC Treaty (i) and the practice of international investment arbitration is 

not in favor of the assignment of treaty claims due to its intuitu personae characteristic (ii). 

i.  The assignment of treaty claims does not fall within the framework of the ASNEC Treaty. 

29. A treaty should be interpreted “in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose” [Art. 31, VCLT,]. The 

language of the Treaty in question “serves as lex specialis,” [Fraport v. Philippines, para. 305] and it 

is generally accepted that it should be left to the “sole discretion of each Contracting State” to 

determine what should be read into contract terms [Delaume, p.242; Philip Morris, para. 203]. 

30. With the lack of provisions in the ASNEC Investment Treaty regarding the assignment of treaty 

claims [Record, p.27, l.621], it is in accordance with the Art.31 of the VLCT to interpret the 

Preamble of the Treaty to determine whether the assignment of a treaty claim is permitted. The 

text of the Preamble of the ASNEC Treaty provides that: 

Recognising the need to encourage and create stable, equitable, favourable and 

transparent conditions for Investors of other Contracting Parties to make Investments in 

the ASNEC Region; and 

Desiring to achieve these objectives in a manner consistent with the protection of health, 

safety, and the environment, and the promotion of internationally recognised labour 

rights; 

31. As evident, the scope of protection and favorable conditions is granted only to “Investors of 

other Contracting Parties to make Investments in the ASNEC Region”. Thus, CLAIMANT who 

had been assigned the loan, was not originally an investor to make investment in Laoc. 

ii. The practice of international investment arbitration practice is not in favor of the  assignment of treaty claims 

due to its intuitu personae characteristic. 

32. Investment treaty claims are necessarily claims intuitu personae under international law, and this 

imposes limits on their assignability [Nelson, p.36].  

33. Mountaintop did not consider any other institution apart from MFNB for the specific role of the 

lender due to their reputation as a joint-stock company with generally high-quality business loans 
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and having had a long-standing relationship with Mountaintop [Record, p.68, l.1812]. CLAIMANT 

does not share these specific characteristics present in its predecessor MFNB, who had acquired 

the treaty claim intuitu personae. Therefore CLAIMANT cannot be assigned these rights and 

obligations through the Assigning Agreement. 

34. These conditions might possibly be met if CLAIMANT could prove that it has a positive, long-

standing business relationship with Mountaintop. However, CLAIMANT who bear the burden 

of proof, could not demonstrate its close relationship with Mountaintop nor its interest with 

Ticadia-1. It is reasonable to infer that CLAIMANT concluded the Assignment Agreement not 

because of the investment in question, but because it simply wanted to gain profit from the 

situation regarding the Financing Agreement between MFNB, Mountaintop and Ticadia-1. 

b.  Even if CLAIMANT is entitled to bring this treaty claim, the Tribunal should decline 

jurisdiction for this is an act of treaty abuse.  

35. In the context of international law, “abuse of process” could be described as “a special application 

of the prohibition of abuse of rights, which is a general principle of international law”. Abuse of 

process consists of “the use of procedural instruments or rights by one or more parties for 

purposes which are alien to those for which the procedural rights were established, especially for 

a fraudulent, procrastinatory, or frivolous purpose, for the purpose of causing harm or obtaining 

an illegitimate advantage”. 

36. The doctrine of abuse of process is especially relevant in the context of corporate restructuring 

where  claimant made an “investment” not for the purpose of engaging in economic activity, but 

for the sole purpose of bringing international litigation against host State [Nelson, p.38; Phoenix 

Action v. Czech Republic, para. 144]. 

37. The tribunal in Phoenix Action declined jurisdiction on the express ground that a corporate 

restructuring constituted an abuse of process of the system of international investment 

protection. To be more specific, the tribunal held that it lacked jurisdiction over the claimant's 

request, as the purported investment did not qualify as a protected investment because the 

claimant in that case made an ”investment” not for the purpose of engaging in economic activity, 

but for the sole purpose of bringing international litigation against the Czech Republic [Phoenix 

Action v. Czech Republic, para. 107]. 

38. In the present case, CLAIMANT may contend that this assignment was made at arm’s length 

and was consistent with the local market practices [Record, p.60, l.1552]. However, CLAIMANT’s 
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subsequent actions following this transaction are contradictory and reveal the true intents behind 

the assignment agreement, which is to benefit from a litigation against Laoc. CLAIMANT’s true 

intentions can be revealed in assessing the timing of the transfer (i), and the relevance of the 

investor being the ‘real party in interest’ (ii). 

i.   The timing of the transfer 

39. In cases where corporate restructuring is undertaken to entitle an investor to protection under an 

investment treaty, an abuse of process can be constituted if a dispute between the investor and 

the state was foreseeable [Gaillard, p.4; Kryvoi, p.23]. 

40. In this case, MFNB had lost to Mountaintop in an ICC arbitration seeking to enforce the 

guarantee under the Financing Agreement and conveniently 2 months later on 1 July 2017, 

CLAIMANT concluded the Assignment Agreement with MFNB purchasing the Loan Amount 

along with any potential claims against Mountaintop Investments LLC and the Republic of Laoc. 

Prior to the ICC Arbitration against Mountaintop, MFNB had started planning to file an 

investment arbitration against Laoc under the ASNEC Energy Investment. After one year of 

having concluded the Assignment Agreement while not engaging in any economic activity, 

CLAIMANT commenced the present arbitral proceeding against the Republic of Laoc. 

41. RESPONDENT submits that with the facts above, it is reasonable to infer that CLAIMANT 

had foreseen a specific future dispute against Laoc and concluded the Assignment Agreement 

with the sole purpose of bringing a treaty claim against Laoc.  

ii. The relevance of the investor being the ‘real party in interest’ 

42. In Vanessa v. Venezuela, while the tribunal held that the intuitu personae character of the 

assignment agreement itself does not automatically put Vanessa’s ownership of shares outside 

the scope of the BIT, the tribunal pointed out that the key question is whether Vanessa had 

acquired an interest in an investment protected by the BIT [Vanessa v. Venezuela, para. 154].  

43. CLAIMANT had not shown any economic interest in the Ticadia-1 LLC power plant project 

prior to the enactment of Law 66/2016 which set out a deadline for the coal phase-out in line 

with the orders of ASNEC. CLAIMANT’s acquisition of the Loan Amount was due to MFNB’s 

fear of insolvency and its decision to sell a part of its credit portfolio to other banks of the same 

jurisdiction. 

44. RESPONDENT would like to emphasize once again that even after CLAIMANT had acquired 

the Loan Amount - allegedly an “investment”, CLAIMANT considered neither the beneficial 

feed-in tariff scheme laid out in Law 72/2016 to convert existing plants into plants utilizing 
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renewable sources, nor did it make any business plans for the Ticadia-1 power plant project. 

Instead, all Claimant did was trying to = bring a treaty claim against RESPONDENT. 

45. For reasons above, the Tribunal is entitled to decline jurisdiction on the grounds that 

CLAIMANT has committed an act of abuse of rights. 

46. CONCLUSION: Pursuant to the language of ASNEC Treaty, the doctrine of intuitu personae 

and various tribunal decisions, CLAIMANT does not hold a covered investment and has actually 

committed an abuse of process in bringing a treaty claim against RESPONDENT, thus lacking 

the requisite jus standi in this proceeding. 

ISSUE 2: MR. MASON SHOULD BE REMOVED AS ARBITRATOR IN THIS 

PROCEEDING. 

47. An arbitrator can only be challenged if circumstances exist that give rise to justifiable doubts as 

to the arbitrator’s impartiality and independence [Art 12(1), UNCITRAL]. The standard of 

“justifiable doubts” set out in the UNCITRAL Rules needs to be specified by the IBA Guidelines 

on Conflict of Interest in International Arbitration. Doubts are justifiable if a reasonable third 

person would conclude that there is a likelihood that the arbitrator may be influenced by factors 

other than the merits of the case [General Standard 2(c) of the IBA Guidelines]. 

48. Even if the IBA Guidelines is non-binding, due to the nonexistence of any guidance from the 

UNCITRAL Rules, it is very natural to supplement this gap with IBA Guidelines. [Park, p.676; 

Armbrüster/Wächter, SchiedsVZ, p.216; IBA Guidelines Introduction para. 6, 7; Queen Mary UoL, 2015 

Int Arb Survey]. 

49. Noticing that the individual facts and circumstances give rise to justifiable doubts, 

RESPONDENT submits that Mr. Mason’s previous appointment as an arbitrator in Hewer 

Plants JSC v. Wellfalcon give rise to justifiable doubts by creating an issue conflict [A], Mr. 

Mason’s failure to comply with the disclosure duty stated in the applicable law and rules are 

grounds for disqualification [B] and that Mr. Mason’s interview and social media posts 

demonstrate his bias against states’ actions and prejudgement of the case [C]. In any case, the 

grounds of challenge collectively raise justifiable doubts as to Mr. Mason’s independence and 

impartiality [D]. 
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A. Mr. Mason’s previous appointment as an arbitrator in Hewer Plants JSC v. Wellfalcon and 

similar cases give rise to justifiable doubts by creating an issue conflict. 

50. Mr Mason’s previous appointment as an arbitrator in Hewer Plants JSC v. Wellfalcon and similar 

cases alone give rise to justifiable doubts to his independence and impartiality by creating an issue 

conflict. The tribunal in an ICSID arbitration argued that repeat appointments alone suffice to 

create justifiable doubts [Challenge Sands, para. 47]. The tribunal followed the international best 

practice summarised in para 3.1.3 of the Orange List of the IBA Guidelines. It stated that multiple 

appointments may give rise to justifiable doubts and need to be considered in the specific context 

of each challenge. 

51. In the case at hand, Mr. Mason has been appointed as arbitrator in not just the Hewer Plants JSC 

v. Wellfalcon but also in the C-Energy LLC v. Wellfalcon, both of which concern the same legal 

issues regarding the interpretation and application of Article II(1) of the ASNEC Investment 

Treaty and the attribution of international responsibility to ASNEC.  

52. Mr. Mason’s involvement as arbitrator in the Hewer Plant proceedings would result in his 

exposure to information relevant to the determination of the central and most important 

substantive issue in the present arbitration, specifically (i) whether the coal phase out be attributed 

to ASNEC and (ii) whether ASNEC Member states’ order of a coal phase out violates the “fair 

and equitable treatment” standard set out in Article II(1) of the ASNEC Investment Treaty. 

53. The tribunal in Caratube held that a reasonable and informed third party would find it highly likely 

that the challenged arbitrator’s objectivity and open-mindedness with regard to the facts and 

issues decided in that present arbitration are tainted due to his serving as arbitrator in a similar 

case and his exposure to the facts and legal arguments in that case and that he would likely 

prejudge legal issues in that case [Caratube, para. 90]. 

54. It is an uncontested fact that the factual and legal background of the Hewer Plants JSC v. 

Wellfalcon is very similar to the present case [Record, p.45, l.1135]. Both cases have arisen out of 

a sovereign state’s exercise of its right to regulate by phasing-out a coal-fired power plant to 

address a threat to the well-being of all people. In addition, both cases have ultimately originated 

from the same measure, namely ASNEC’s Directive 2016/86 [Record, p.45, l.1140]. Thus the 

Tribunal will have to consider the same FET arguments considered by the Hewer Plants tribunal, 

and that many of the same disputed facts related to the question whether a state-ordered coal 

phase out was necessary to comply with ASNEC Coal Directive will be revisited.  
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55. In the case at hand, Mr. Mason’s decision in the Hewer Plants case creates an “issue conflict” for 

the present arbitration because Mr. Mason has already formed an opinion on legal and factual 

issues also at the heart of the present case which will - consciously or subconsciously - influence 

his decision in the present case. At the very least, there is the risk that he may be influenced by 

arguments he has been exposed to in that other arbitration, which have not been — and 

potentially would not be raised in this Arbitration [Caratube, para. 90]. 

56. Therefore, Mr. Mason must be removed as arbitrator as arbitrator from the Tribunal as his 

involvement with the Hewer Plants arbitration and other appointments creates an issue conflict 

and undermines Mr. Mason’s ability to act as an impartial and independent arbitrator and to 

approach the issues raised in the present matter with objectivity and open-mindedness. 

B. Mr. Mason’s failure to comply with the disclosure duty stated in the applicable law and rules 

are grounds for disqualification. 

57. Pursuant to Article 11 of the UNCITRAL Rules, an arbitrator has the duty to “disclose any 

circumstances likely to give rise to justifiable doubts as to his or her impartiality or independence”. 

As Mr. Mason had a duty to disclose his past appointments which may give rise to doubts, 

RESPONDENT argues that Mr Mason’s initial non-disclosure of his previous engagements 

raises justifiable doubts as to his independence and impartiality. 

58. The challenge to the arbitrator can be based on non-disclosed circumstances that raise doubts as 

to his impartiality or independence [Application List, para. 5; Daele, p.427; Frankfurt Case]. 

59. The IBA Guidelines use a traffic light rating system to differentiate between different levels of 

conflicts of interests. Whereas issues on the Red List give rise to justifiable doubts, situations on 

the Green List do not suffice to constitute conflicts of interest [IBA Guidelines, para. 2]. The 

current circumstance falls under the Orange List, which lists situations that ‘may, in the eyes of 

the parties, give rise to doubts as to the arbitrator’s impartiality or independence’ [IBA Guidelines, 

para. 3] and are appropriate grounds for disqualification [Born, p.1849]. Item 3.1.5 provides for 

the situation where an arbitrator “has served within the past three years, as arbitrator in another 

arbitration on a related issue involving one of the parties, or an affiliate of one of the parties”. 

The tribunal in Alpha Projektholding v. Ukraine also held that failure to disclose is a ground for 

disqualification.   

60. CLAIMANT contends that Mr. Mason was not under the duty to disclose past appointments. 

However, RESPONDENT submits that the particular circumstances of this case required Mr. 
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Mason to disclose his appointments as arbitrator for both Hewer Plants and C-Energy LLC 

arbitrations as seen in paras 50-56 above due to its falling under item 3.1.5 of the IBA Orange 

List.  

61. In his early statement of impartiality, Mr. Mason provided no information as support to his 

dependence and partiality claim [Record, p.47, l.1170-1185]. Therefore, Mr. Mason has failed to 

disclose his involvement in similar arbitrations to the present case and his view on the state’s 

regulatory first-handed and continued to do so throughout stages of the arbitration. 

62. Depending on the circumstances, the arbitrator still has to disclose, even if it's not explicitly 

mentioned in the Orange list [IBA Guidelines, para. 6]. The nondisclosure raises justifiable doubts 

as his actions were intentional and raised obvious questions about Mr. Mason’s independence 

and impartiality. 

63. Even if CLAIMANT was unaware of Ms. Mason’s appointment in these cases, the failure to 

disclose is not excused by a lack of knowledge if the arbitrator makes no reasonable attempt to 

investigate.  

64. Therefore, Mr. Mason’s failure to comply with his disclosure duty is sufficient grounds for his 

disqualification from the current Tribunal as his nondisclosure raises justifiable doubts about his 

impartiality and independence.    

C. Mr. Mason’s interview and social media posts demonstrate his bias against states’ actions 

and prejudgement of the case. 

65. Mr. Mason has prejudged the subject matter of the arbitration. The appointment of Mr. Mason 

violates fundamental obligations of impartiality and independence that are imposed on all experts. 

66. A tribunal has held that if an arbitrator has published a speech demonstrating that he or she has 

prejudged the case or has a preconception in favor of or against a party, that may raise justifiable 

doubts as to their impartiality [Harrison; Díaz-Candia; SARL v. the Gabonese Republic; Canfor v. United 

States]. 

67. In his interview to the Arbitration Station, Mr. Mason had publicly stated that “it is not hard to 

imagine scenarios where states will resort to climate change arguments in support of their actions. 

I have seen this kind of situation: projects are approved and executed; the public opinion shifts 

and environmental measures are taken” [Record, p.49, l.1225-1228]. 

68. Mr. Mason’s quote displayed an undermining of state conduct in certain past investment 

arbitrations when lawful measures were taken for environmental or public health reasons. In 
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suggesting young practitioners to Mr. Mason exhibits a lack of consideration for environmental 

law arguments and seems to hold a bias against states’ exercise of their regulatory powers. 

69. His interview falls under the IBA Orange list since the publicly advocated positions are related 

directly to the facts at hand i.e. climate-change argument and State’s conduct on the matter of 

environment [IBA Guidelines on Conflict, para 3.5.2 ; Bühler/Feit, p.106; Ghana v. Telekom]. 

70. Additionally, his Twitter post demonstrated his excitement about the Wellfalcon case, calling it a 

“ground-breaking” case on climate change [Record, p.51, l.1270]. 

71. Therefore, RESPONDENT submits that Mr. Mason’s interview and social media post have 

shown that he had prejudged the merits of this case, manifesting in a lack of independence and 

impartiality. Thus, Mr. Mason should be removed from the current proceeding. 

D. In any case, the grounds of challenge collectively raise justifiable doubts as to Mr. Mason’s 

independence and impartiality. 

72. Should the Tribunal dismiss the grounds elaborated above for challenge individually, it should 

regardless consider that, cumulatively, they doubtlessly affirm Mr. Mason’s  appearance of bias. 

Indeed, the possible grounds for challenge should also be considered jointly to decide whether 

there are justifiable doubts as to the arbitrator’s independence and impartiality [Born, p.1866; 

Paulsson/Petrochilos, para 6; Frankfurt Case; Santander Case].  

73. The Court of Appeal in Halliburton [EWCA Civ 817, para. 95] found that, where a relevant 

circumstance has not been disclosed, the question for the court is whether “the non-disclosure, taken 

together with any other relevant factors would have led the fair-minded and informed observer, having considered 

the facts, to conclude that there was in fact a real possibility that [the arbitrator] was biased” [Rich, p.3]. 

74. Hence, the Tribunal should find that, in any case, Mr. Mason’s previous appointments in similar 

cases, the non-disclosure of those appointments, the interview to the Arbitration Station and his 

social media post considered collectively raise justifiable doubts as to Mr. Mason’s independence 

and impartiality. 

75. CONCLUSION: RESPONDENT respectfully asks the Tribunal to remove Mr. Mason from 

the current Tribunal to preserve the independence and impartiality of the Tribunal composition 

since there are justifiable doubts as to his independence and impartiality.   
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ISSUE 3: THE CHALLENGED MEASURES SHOULD BE ATTRIBUTED TO ASNEC, 

NOT RESPONDENT. 

76. Article 120 of Founding Charter of the ASNEC rules that: “When the Member State enforce or 

implement any legal acts of the Association, the attribution of conduct, as between the Member 

States and the Association, shall be governed, in particular by Articles 6 and 7 of the Article on 

the Responsibility of International Organizations, mutatis mutandis.” [Record, p.33, l.800]. 

Therefore, to determine the attribution to RESPONDENT or ASNEC, the tribunal must rely 

on ARIO, in particular Art. 6 and 7. 

77. These articles, ARIO, establish a range of special rules to allocate the attribution of wrongful 

conduct and responsibility to an international organization. The wording “the attribution …, as 

between the Member States and the Association” excludes the joint responsibility of IO and 

Member States. RESPONDENT, thus, contends that the promulgation of Law 66/2016 is 

exclusively attributed to ASNEC because of four main reasons: [A] ASNEC is an international 

organization with its own legal capacity in accordance with Art. 2(a) ARIO; [B] Laoc acts 

functionally as a de facto organ or agent of ASNEC under Art. 6 ARIO; [C] ASNEC exercises 

effective control over the conduct of RESPONDENT according to Art. 7 ARIO. 

A.  ASNEC is an IO with a single legal space for matters falling under its competence under Art. 

2(a) ARIO. 

78. Art.2(a) ARIO requires that an IO which is applied in ARIO means an organization established 

by a treaty or other instrument governed by international law and possessing its own international 

legal personality. ASNEC meets all requirements. 

79. Firstly, it is undoubted that ASNEC was established by states including Laoc on 3 February 2012 

through Founding Charter, which is a constituent treaty [Record, p.32]. 

80. Secondly, in regard to the acquisition by an international organization of legal personality,  in its 

ARIO commentary, the ILC has cited the International Court of Justice’s advisory opinion on the 

Interpretation of the Agreement of 25 March between the WHO and Egypt, asserting that while the Court 

has not identified particular elements of international legal personality of international 

organizations, its dicta on the legal personality of international organizations do not appear to set 

stringent requirements. The Court stated that: “international organizations are subjects of international 

law and, as such, are bound by any obligations incumbent upon them under general rules of international law, 

under their constitutions or under international agreements to which they are parties.” [Interpretation of the 
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Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion, I.C.J Reports 1980, p.73, 

para. 37]. Also in its advisory opinion on the Legality of the Use by a State of Nuclear Weapons 

in Armed Conflict, the Court noted that: “the Court need hardly point out that international organizations 

are subjects of international law which do not, unlike States, possess a general competence.” [Legality of the Use 

by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, I.C.J Reports 1996, p.66, para. 25]. 

The ILC recognized the wording in the above-mentioned statements of the Court to be quite 

general and to appear to take a liberal view of the acquisition by international organizations of 

legal personality under international law [ARIO commentary, p.50]. 

81. According to John C. Gray, for organizations where rights are conferred and there has been no 

denial of international legal personality within the constitution, the mere fact that an international 

organization possesses some rights necessarily means that they have (i) a separate will that is 

necessary to exercise such rights; and (2) the capacity to exercise such rights [John C. Gray, p.10]. 

To possess these two assets, it must be presupposed logically that the institution possesses 

international legal personality, without which the institution cannot exist [James D. Fry; p.230]. 

82. Under the ASNEC Treaty, ASNEC is recognized as a regional economic international 

organization [Record, p. 56, l. 7] whose competence is transferred by Member States over certain 

matters governed by the ASNEC Treaty, including the authority to take decisions binding on 

them in respect of those matters [Record, p.62, l.1627]. To be more specifically, the ASNEC 

Founding Charter recognizes that ASNEC has the competence to adopt legal acts requiring 

Member States’ enforcement and implementation [Record, p.33, l.790]. 

83. In addition, ASNEC is a Contracting Parties of the ASNEC Treaty [Record, p. 61] so it could 

become a party in investment disputes regulated by Art. X Settlement of Investment Disputes of 

the Treaty.  

84. In Hewer Plants JSC v. Wellfalcon, the Tribunal held that international responsibility for the 

phase-out of the power plant should be attributed to ASNEC, not Wellfalcon, which is a Member 

State of ASNEC [Record, p.50, l.1260]. This clearly demonstrates that there exists a possibility that 

ASNEC must bear the responsibility for its decision.  

85. Conclusively, ASNEC has its own legal personality, making it capable of bearing international 

responsibility. 
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B. Laoc acts functionally as a de facto organ or agent of ASNEC in accordance with Art. 6 ARIO. 

86. Art. 6(1) ARIO states that the conduct of an organ or agent of an international organization 

should be attributed to that organization if the organ or agent acted in the performance of 

functions of that organ or agent. 

87. For the determination of the functions, Art. 6(2) refers to the “rules of the organization.” 

However, it does not make the rules of organization the only criterion to determine this issue. 

Therefore, the ILC finds that “in exceptional circumstances, functions may be considered as 

given to an organ or agent even if this could not be said to be based on the rules of the 

organization” [ARIO Commentary, Art. 6, para. 9]. This clarification is especially relevant with 

regard to agents or de facto organs that can be subsumed under Art. 6 ARIO when acting under 

the instructions, the direction or control of an international organization, as they may not be 

entrusted with functions pursuant to the rules of the organization [ARIO Commentary, Art. 6, para. 

11; Moldner, p.293]. 

88. Accordingly, when a Member State enforces or implements the binding decisions of an IO, it can 

act as an de facto organ or agent of the EU. This progressive view is widely accepted in many 

economic law cases in WTO. In EC – Trademarks and Geographical Indications, the Panel accepted 

the EU’s submission “that Community laws are generally not executed through authorities at 

Community level but rather through recourse to the authorities of its Member States which, in 

such a situation, ‘act de facto as organs of the Community, for which Community would be 

responsible under WTO law and international law in general’’’ [WT/DS174/R, para. 7.98]. 

Similarly, in EC – Selected Customs Matters, the Panel concluded that ‘the authorities in the Member 

States … act as organs of the European Communities when they review and correct 

administrative action taken pursuant to EC customs law” [WT/DS315/R, para. 7.553]. 

89. In this case at hand, when Laoc is a Member State which shall enforce the binding legal acts of 

ASNEC, it’s organs or agents could be deemed as de facto organs or agents of this organization. 

Art. 120 of the Founding Charter of ASNEC rules that ASNEC enforces or implements its legal 

acts through the organs of its Member States [Record, p.33, l.800]. Therefore, when the Laoc 

Parliament implemented the binding Coal Directive of ASNEC, this organ acts functionally as 

an organ of ASNEC. In fact, the adoption of Law 66/2016 to require the shutdown of all coal-

fired power plant in Laoc, which applied the same requirement as the Coal Directive [Record, 
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p.18], is RESPONDENT’s sole option to comply with its function and international obligation 

as a member of ASNEC. 

C. ASNEC exercises effective control over the conduct of RESPONDENT according to Art. 7 

ARIO. 

90. Art. 7 ARIO covers the situation when a State organ is seconded to an IO. This provision rules 

that the conduct of the State organ or agent shall be attributed to IO if the organization exercises 

effective control over the specific conduct of this organ or agent [ARIO Commentary, Art. 7, para. 

4]. 

91. According to ARIO commentary and cited relevant cases, the two criteria of the effective control 

is ultimate control and operational control [ARIO commentary, Art. 7, para. 10; Behrami, Grand 

Chamber Decision, para. 133]. The meaning of “effective control” in ARIO is similar to that in 

Article 8 of ARSIWA. Under the latter, this test of effective control was also confirmed by the 

tribunal in Jan de Nul v. Egypt: “International jurisprudence is very demanding in order to attribute 

the act of a person or entity to a State, as it requires both a general control of the State over the 

person or entity and a specific control of the State over the act the attribution of which is at stake; 

this is known as the 'effective control' test” [Jan de Nul v. Egypt, para. 173; White Industries v. India, 

para. 8.1.18]. 

92. Further, in Nuhanovic, the Netherlands Court of Appeal noted that effective control might be 

demonstrated in one of two ways: first, by the implementation of specific instructions from the 

UN; and second, if there was no specific instruction, by the capacity of the State to prevent the 

act [Nollkaemper]. The Court of Appeal consequently used the attribution doctrine to promulgate 

a positive conception of control, by determining that the Netherlands was responsible if it had 

the capacity to prevent removal of the plaintiffs from the compound. 

93. To sum up, IO’s effective control is established by two approaches: first, this IO exercises specific 

instructions and directions over the conduct of the State, and second, the State could not prevent 

the implementation of decisions of the IO. ASNEC’ control met both two element. 

94. To sum up, IO’s effective control is established by two approaches: first, this IO exercises specific 

instructions and directions over the conduct of the State, and second, the State could not prevent 

from implementing the decisions of the IO. ASNEC’ control met both two elements. 

95. Firstly, in Electrabel v. Hungary, CLAIMANT’s principal claim was that Hungary violated the 

ECT by terminating the PPA following a legally binding Final Decision of the EU commission. 
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The commission’s decision established that the obligation to purchase energy by virtue of the 

PPAs constituted State aid incompatible with the common market and therefore must be repaid 

by its recipients [Electrabel v. Hungary, Decision on Liability, para. 2.24]. The tribunal cited Professor 

Hoffmeister’s opinion that “liability would normally fall upon the EU if Members States’ organs 

were simply implementing Union Law” [Hoffmeister, pp. 723, 736]. The tribunal then ruled that 

Hungary was not legally responsible for the Commission’s decision under the ECT or 

international law: “When Hungary is required to act in compliance with a legally binding decision 

of an EU institution, recognized as such under the ECT, it cannot (by itself) entail international 

responsibility for Hungary. Under international law, Hungary can be responsible only for its own 

wrongful acts. The tribunal considers that it would be absurd if Hungary could be liable under 

the ECT for doing precisely that which it was ordered to do by a supranational authority whose 

decisions the ECT itself recognizes as legally binding on Hungary” [Electrabel v. Hungary, Decision, 

para. 6.72]. 

96. It should be noted that the mandatory enforcement does not depend on the name of legal acts 

such as decision or directive, but on the compulsory specific requirements in provisions of these 

legal acts. Therefore, the fact in Electrabel case and this case is considered similar. The Coal 

Directive of ASNEC is binding on Laoc according to its Founding Charter [Record, p. 33, Art. 

115(3)]. It requires that the Member State shall reduce the percentage of its final gross production 

of energy from coal-fired power plants to 0 by 2018 without compensation [Record, p. 17, Art. 7]. 

These mandatory provisions are strict and leave no room for RESPONDENT to find 

alternatives. Article 18 of this Directive forces Laoc to enact laws, regulations and administrative 

provisions necessary to comply with the legal act of ASNEC. Therefore, when adopting Law 66, 

RESPONDENT’s Parliament merely complied with its obligation under the Coal Directive 

[Record, p. 18]. 

97. Secondly, there was nothing RESPONDENT could have done to prevent the Coal Directive 

from being adopted. The mechanism to pass decisions in ASNEC is based on a majority of vote 

of the ASNEC Council [Record, p.56, l.1425]. Therefore, the Laocan delegate in the ASNEC 

Council voted against the adoption of this Directive but was outvoted [Record, p.58, l.1499]. 

98. ASNEC also established Art. 124 Founding Charter to prevent Laoc from violating ASNEC’s 

legal acts. If Laoc had not complied with the Coal Directive, Laoc would have been (i) suspended 

certain of the rights under Founding Charter; and/or (ii) imposed the lump sum or penalty 

payment to ASNEC. As being subject to the above-mentioned measures, the failure to carry out 
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ASNEC’s directive would result in RESPONDENT’s immediate financial loss. In the long run, 

without the right to vote in the Council, the RESPONDENT’s and other relevant stakeholders’ 

interest may be adversely influenced as it has no say in the Council’s decision-making process. 

99. Therefore, RESPONDENT was forced to act in the way which ASNEC compulsorily required. 

100. CONCLUSION: With the existence of effective control, the challenged measures shall be 

attributed exclusively to ASNEC, a legal entity, a Contracting Party of the ASNEC Treaty. 

ISSUE 4: THE CHALLENGED MEASURES DON’T VIOLATE ARTICLE II(1) OF THE 

ASNEC TREATY, IN PARTICULAR THE DUTY OF ACCORDING FAIR AND 

EQUITABLE TREATMENT. 

101. Article II(1) of the ASNEC Energy Investment Treaty regulates that: “Each Contracting Party 

shall accord at all times to Investments of Investors of other Contracting Parties fair and equitable 

treatment… In no case such Investments be accorded treatment less favourable than that 

required by international law, including treaty obligation.” 

102. Interpreting a similarly worded FET provision, the tribunal in Genin v. Estonia described the 

FET standard as an “international minimum standard” [Genin v. Estonia; Award, para. 367]. 

Further, the tribunal in MCI Power v. Ecuador held that FET obliges states parties to provide 

the standards of treatment required by international law and that “international law” refers to 

customary international law. [MCI v. Ecuador, Award, para. 369; Lauder v. Czech, Final Award, para. 

292; Suez and InterAgua v. Argentina, Separate Opinion of Arbitrator Pedro Nikken, paras. 6-28]. 

Therefore, this formulation standard provides a “minimum international standard which forms 

part of customary international law” [UN Conference, p. 53] 

103.  Under the international minimum standard, a violation of FET requires measures to be: 

“sufficiently egregious and shocking … a gross denial of justice, manifest arbitrariness, blatant 

unfairness, a complete lack of due process, evident discrimination” [Neer case; Jan de Nul v. Egypt, 

Award, para. 273; Azurix v. Argentina]. 

104. In Siemens v. Argentina, the tribunal held that the burden rests on CLAIMANT to demonstrate 

that, at the time the BIT was concluded, general and consistent state practice and opinio juris have 

been established that the minimum standard of treatment is different from the one set out in 

Neer Case [Siemens v. Argentina, para. 295; Glamis Gold v, USA, Award, para. 601].  

105. Even if the FET standard refers to an evolving concept of the minimum standard or an 

autonomous regulation, legitimate legislative and regulatory measures of host states are not 
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considered as a violation of FET because host states always have sovereign power to adjust 

domestic law to serve public interest. 

106. The elements to ascertain if the governmental action is legitimate include: the state did not violate 

the legitimate expectation of CLAIMANT which was made at the time of investment [A]. 

Secondly, the state actions were taken in a non-arbitrary manner [B]. Thirdly, they were 

reasonable or non-discriminatory measures under Article II(1) of the Treaty [C]. 

A.     The challenged measures did not frustrate the legitimate expectations of CLAIMANT. 

107. In Duke v. Ecuador, the tribunal ruled that legitimate expectations of CLAIMANT shall be 

evaluated by objective criteria: firstly, specific assurance or promise of a competent organ 

attributable to the State upon which the investor relied in deciding to invest; secondly, 

CLAIMANT’s duty to aware of all relevant circumstances in the host country and thirdly, this 

expectation is balanced with the legitimate regulatory power of the host state [National Grid v. 

Argentina, Award, para. 173; Tecmed v. Mexico, Award para. 154; Duke v. Ecuador, Award, para. 340; 

Continental Casualty v. Argentina, Award, para. 261; Saluka v. Czech, Partial Award, para. 304; Parkering 

v. Lithuania, para. 332]. 

108. In the case at hand, CLAIMANT’s expectation that Laocan legal and business framework would 

not change is not justified and legitimate because Laocan government did not give any specific 

representation to CLAIMANT to confirm about a frozen legal framework (a), on which 

CLAIMANT relied to make the investment, this expectation was not reasonable in the 

environmental circumstance in Laocan territory (b) and the expectation did not adequately 

account RESPONDENT’s regulatory right to protect public interest (c). 

a. RESPONDENT did not give any specific assurance to CLAIMANT. 

109. A commitment which creates a legitimate expectation must be contained in a legal document 

which the host State affirmed a specific legal obligation and granted to a particular investor at the 

time which the investment was decided.  

110. Firstly, in Total v. Argentina, the tribunal concluded that “the expectation of the investor is 

legitimate … if the host State has explicitly assumed a specific legal obligation for the future, such 

as by contracts, concessions or stabilization clauses on which the investor is therefore entitled to 

rely as a matter of law” [Total v. Argentina, Decision on Liability, para. 117]. In other words, an 

expectation must be grounded in the legal entitlements of the investor under domestic law 
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[LG&E v. Argentina] or applicable investment treaty [MTD v. Chile] and expressed in a legal 

instrument such as licenses, authorizations or permits. 

111. Therefore, only the operating license for commercial operation of T-1 remains relevant. 

However, there was no stabilization clause included in the license [Record, p.30]. Moreover, the 

wording of this license clearly suggests that there would be some natural alternation in the 

environmental domestic laws. CLAIMANT’ expectation, thus, was not based on any stabilization 

clause which RESPONDENT committed a legal obligation. 

112. Secondly, regarding the meeting minutes between the Ticadian Government, MFNB and 

Mountaintop, neither a stabilization clause nor a specific representation exists. In this meeting, 

the Governor of Ticadia committed that: “The responsible Laocan authorities are expected to grant all 

essential permits necessary for its construction and operation in the upcoming months … all relevant government 

officials will, within the scope of the competence conferred on them by the Laocan law, be instructed to cooperate 

with Mountaintop to the fullest extent possible … he committed to do everything in his power to ensure that the 

operation of the plant would be economically beneficial both for Ticadia and Mountaintop.” [Record, p. 10]. It 

just shows that the Government made a commitment about administrative conditions such as 

granting licenses or permits. Further, the wording “to do everything in his power” just refers to the 

support in the Governor’ executive power in his municipality [Record, p. 66, l. 1777]. His power 

or authority is not the same as the legislative sovereign power of Laocan government.  

113. Thirdly, even if CLAIMANT invokes the verbal statement of Mr. Ji-Yeong, the Governor of 

Ticadia, CLAIMANT’s legitimate expectations are still groundless because this statement did not 

meet the requisite level of individualization and specific content. In an interview to Ticadian 

Weekly Journal [Record, p.14, l.288], he stated that: 

“I am committed to doing everything in my power to ensure that that operation of the 

plant would benefit the interests of our nation. I am also committed to ensuring we 

maintain favourable conditions for foreign investors so that we can see more projects like 

Ticadia-1 in the future.” 

114. Specific investor: A promise or representation must be addressed specifically to the individual 

investor but not the world at large [White Industries v. India; Fieldman v. United Mexican States; 

Continental Casualty v. Argentine Republic]. This public advertising statement is not granted 

individually neither to CLAIMANT, GNB, nor MFNB. 
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115. Specific content: Public statements have the least legal value and can not be considered to evoke 

legitimate expectation as cited in numerous case laws [El Paso v. Argentine, Continental Casualty v. 

Argentine]. The wording “maintain favourable conditions” without explanation of what were the 

“favourable conditions” which the State promised to provide can not be understood as 

“unchanged Laocan law in 40 years” because of three main reasons. First, politicians always try 

to simplify the wording of their statement so as to make it general and easily understandable to 

the general public. Second, due to the matter of confidentiality, public statements do not reveal 

all information as compared to the origin. Third, it is reasonable to interpret the “favourable 

conditions” in this statement based on the minutes of meeting between Ticadia Government, 

MFNB and Mountaintop in 2009. He promised that Laocan authorities would “grant all essential 

permits” and support T-1 plant as possible “within the scope of the competence conferred on 

them by Laocan law”, but not a frozen legal and business framework in 40-year period to protect 

T-1 plant. In fact, these above conditions were exercised by the Laocan government. 

116. To sum up, the license or the verbal statement of the Governor did not meet the required level 

of a specific assurance from the host State and hence can not be considered as grounds for 

legitimate expectation of CLAIMANT. 

117. Reliance: the Governor’s statement must have been “relied upon by the Investor to make its 

Investment” [Enron v. Argentina, para. 262; CME v. Czech, para. 611; SPP v. Egypt, para. 82]. 

However, CLAIMANT did not rely on RESPONDENT’s statement to decide to make the 

investment. 

118. MFNB, the initial investor, signed the Financing Agreement on 1 December 2010 [Record, p.12] 

to give the loan to Mountaintop. Also, the construction works of T-1 plant began on 15 

December when the work permit was obtained [Record, p.14, l.285]. This means that MFNB 

decided to make investment without the public statement of the Governor on 19 December 2010 

which ensured to “maintain favourable conditions” for foreign investors. 

119. According to the timeline, MFNB can only base on the meeting between parties in 2009. 

However, the minutes of this meeting just mentioned a commitment related to administrative 

actions including granting necessary permits, but not Laocan government’s legislative future 

conducts. After this negotiation, MFNB board saw the risks because 5 out of 12 directors voted 

against this investment of MFNB. 
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120. Therefore, MFNB’s expectation about a stable legal framework did not rely on this statement of 

the Government and it took risks when making this investment. Thus, CLAIMANT, GNB who 

is assigned the investment by MFNB could not have this expectation based on this source. 

b. The expectation of CLAIMANT is not reasonable given the environmental context of 

Laoc. 

121. To assess the legitimacy of an expectation, the tribunals in numerous case also required the 

reasonableness of this expectation in all relevant social, economic, legal,… circumstances in the 

host State [Glamis Gold v. USA, para. 767; Duke v. Ecuador, para. 340; Micula v. Romania, para. 669]. 

122. The tribunal in Continental Casualty v. Argentina rules that the general regulatory arrangements 

in force at the time of the investment are not a sufficient basis for a legitimate expectation that 

will be protected by the FET standard due to two reasons: first, does not meet the requirement 

of specificity and second, the regulatory framework should be put in a balanced consideration 

with the social background [Continental Casualty v. Argentina; PSEG v. Chile].  Therefore, 

CLAIMANT can not base its expectation only on the legal framework of RESPONDENT at the 

time of the investment. 

123. CLAIMANT should have taken into account the environmental background of Laoc at the point 

of making an investment [Record, p. 58, l. 17; Total v. Argentina; Bayindir v. Pakistan; Toto v. Lebanon]. 

When deciding to make an investment, the investors must carry out due diligence to investigate 

the social background of the host State and have to base their expectation on these conditions. 

In Glamis Gold v. USA case, the Tribunal rejected the claim of legitimate expectation from the 

claimant because the claimant was operating in a climate that had been becoming more and more 

sensitive to the environmental consequences, in a land that belonged to the Native American 

with special cultural concern. In that case, the environmental concern also appeared before the 

claimant made their investment in the United State of America [Glamis v. USA, Award, para. 767]. 

124. Turn to the case at hand, historically, many natural disasters occurred in most of the ASNEC 

Member States. In detail, floods led to the death of 85 thousand people and caused significant 

damage to the local infrastructure of Laoc. These floods did in fact occur from 2000, even before 

the time that CLAIMANT made their investment [Record, p.58, l.1470]. This means, in this case, 

CLAIMANT must know and take such background into consideration. As a prudent investor, 

CLAIMANT should have anticipated that the Laocan government might take necessary measures 

such as changing the legal framework to solve this environmental situation and protect human 
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health. If not, CLAIMANT did in fact fail to carry their responsibility of due diligence and take 

risks when making investment. 

c. CLAIMANT’s expectation did not adequately account RESPONDENT regulatory power 

to protect public interest. 

125. Even if the Tribunal considers CLAIMANT’s expectation was reasonable and legitimate based 

on specific representations and general regulatory framework, it must also consider the State’s 

unquestionable right to regulate domestic matters in the public interest [Total v. Argentina, para. 

123; Fieldman, para. 112; Saluka v. Czech, Partial Award, paras. 305-06]. 

126. In El Paso, the tribunal stated that “it would be unconscionable for a country to promise not to 

change its legislation as time and needs change, or even more to tie its hands by such a kind of 

stipulation in case a crisis of any type or origin arose” [El Paso, Award, para. 371; Continental 

Casualty, para. 258]. Furthermore, the tribunal in Mobil affirmed that “governments change, 

policies changes and rules change. These are facts of life with which investors and all legal and 

natural persons have to live with” [Mobil, para. 153]. Therefore, with an ambiguous statement, 

CLAIMANT could not reasonably expect that this investment would be immune from changing 

political pressures and factual circumstances. 

127. In conclusion, the expectation of CLAIMANT that Laocan law would be frozen in the time of 

40 years is neither legitimate nor well-founded. CLAIMANT could only expect that 

RESPONDENT has an obligation to grant all necessary permit documents for the T-1 plant and 

support it to the possible extent. In fact, RESPONDENT fulfilled this obligation. 

RESPONDENT reserved its own right to alter its law reasonably to serve public interest. 

B.     The challenged measures fell within the ambit of the police power doctrine. 

128. Even if the tribunal finds that the expectation of CLAIMANT about the regulatory stability is 

legitimate and justified based on any specific representation, the State should not be liable for 

regulatory action if such action is taken to ensure public order, the public interest, public security 

to the extent that must be based on the police power and meet a proportionality test. 

129. The doctrine of police power, as a defense for the State to change the regulatory framework even 

at the expense of its investors, is well established under international law [Harvard State 

Responsibility Draft, Art. 10(5)]. Under this doctrine, States have a ‘clear right to regulate 

commercial and business activities’ [Haque & Burdescu, p.249] within their territory. States’ rights 

to regulate are recognized by investment case law [Saluka v. Czech, Partial Award, para. 306; LG&E 
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v. Argentina, para. 195; Tecmed v. Mexico, para. 115], which shows that these rights are also to be 

considered in the investment treaty context. The power to make decisions stems from principles 

of sovereignty and the territoriality principle [Kohl, p.571]. When this right is utilized, it will not 

normally require any compensation to be paid to persons whose property is affected [Wagner, 

p.468; Soloway, p.102]. 

130. The determination for a violation of FET standard is “whether government measures [have] 

exceed[ed] normal regulatory powers…beyond an acceptable margin of change” [El Paso v 

Argentina, Award, para. 402; EDF v. Argentina, para. 1005]. However, RESPONDENT contends 

that it adopted Law 66 in the legitimate level of change which need to be “compared in the light 

of a standard of reasonableness and proportionality” [Total v. Argentina, Decision on Liability, para. 

123]. 

131. In GAMI v. Mexico, the tribunal’s decision agreed that there are two elements that require to be 

analyzed to determine whether a state’s act was unreasonable: the existence of a rational policy; 

and the reasonableness of the act of the state in relation to the policy [GAMI v. Mexico, Final 

Award, para. 91; AES v. Hungary, c, paras. 9.3.37-38; Dolzer, p.102]. The tribunal in Enron v. 

Argentina case set out a level of reasonableness of measures that “they were not arbitrary in that 

they were what the Government believed and understood was the best response to the unfolding 

crisis” [Enron v. Argentina, para. 281]. 

132. RESPONDENT’s measures satisfied all these elements of the reasonableness and 

proportionality test including: first, there must be a legitimate aim for a measure; second, the 

measure must be suitable and necessary to achieve the aim, so that there cannot be any less 

onerous way of doing it; and third, the measure must be reasonable, considering the competing 

interests of different groups at hand [Basic Law Bulletin Issue 15] 

a. Law 66/2016’s legitimacy is justified under the proportionality test. 

133. Firstly, it is clear that the adoption of Law 66 which requires to phase out all the coal-fired power 

plant in Laocan territory is to deal with the increasing magnitude of flood which has taken 85 

thousand lives, destroyed more than 50000 houses in various regions and caused significant 

damage to the local infrastructure in Laocan territory. Laocan government needs to take effective 

measures to protect the domestic environment and human health [Record, p.31, l.726; Record, p.58; 

Continental Casualty v. Argentina; LG&E v. Argentina]. 
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134. Regarding the second requirement, RESPONDENT gives an explanation for three main 

questions: why RESPONDENT had to phase out coal-fired power plants, why it needs to take 

this measure by 2028 and why it adopted Law 66 in 2016, but not earlier or later. 

135. Due to the convincing evidence on the direct correlation between the growth of coal emissions 

and the intensity of floods, the decision makers in the Laocan government concluded that it is 

“the coal plants that contribute to the problem of the annual floods the most '' [Record, p.69, 

l.1885]. Hence, there is a causal link between the coal plants’ operation and extreme natural 

disasters, death of thousands of Laocan citizens, not to mention significant economic damage in 

Laoc. Therefore, closing the coal plant is the best effective measure to cut down all emissions 

from these power plants to 0%. The severity of floods is likely to be significantly reduced. 

136. Against this environmental catastrophe, with international repercussions, the RESPONDENT 

has to act diligently and responsibly towards its international obligation to human well-being. 

Starting from the Preamble, the ASNEC Energy Investment Treaty aimed at achieving 

sustainable economic growth in the ASNEC Region in a manner consistent with the protection 

of health, safety, and the environment, and the promotion of internationally recognized labour 

rights. Regarding the rules for interpreting treaties, including investment treaties, Article 31(1) of 

the VCLT provides: 

A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in light of its object and purpose. 

137. Tribunals have found assistance in looking at the object and purpose of the treaty in question. 

The object and purpose may be discerned from its title and preamble. This means the protection 

of foreign investments is not the sole aim of the Treaty, but rather a necessary element alongside 

the overall aim of promoting intra-ASNEC investment flows to sustain economic growth and 

development in the ASNEC Region. That in turn calls for a balanced approach to the 

interpretation of the Treaty’s substantive provisions for the protection of investments, since an 

interpretation which exaggerates the protection to be accorded to foreign investments may serve 

to discourage host States from admitting foreign investments and so undermine the overall aim 

of encouraging the parties’ mutual economic relations. 

138. Moreover, Article VII of the ASNEC Treaty also recognized ‘the right of each Contracting Party 

to establish its own levels of domestic environmental protection and environmental development 

policies and priorities, and to adopt or modify accordingly its environmental laws’ [Record, p.63, 
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l.1671]. It even went further by saying that ‘it is inappropriate to encourage investment by relaxing 

domestic environmental laws’ [Record, p.63, l.1675]. Article IX of the Treaty also provides 

exceptions in which the Treaty ‘shall not preclude any Contracting Party from adopting or 

enforcing any measure necessary to protect human, animal or plant life or health’ [Record, p.63, 

l.1690]. 

139. In addition, in AES v. Argentina, the tribunal accepted that the obligation of Hungary to comply 

with EU law could be a rational policy [AES v. Argentina, para. 10.3.16; Electrabel, Micula]. In the 

case at hand, the obligation of Laoc to implement the Coal Directive creates the necessity of its 

measure. RESPONDENT is bound by the Coal Directive of ASNEC which requires to reduce 

the final gross of production of the coal-fired energy to 0% by 2028. Therefore, it is reasonable 

to set a deadline to phase out the coal-fired power plant in Laocan territory by this time. Even if 

the tribunal is just concerned about the necessity of domestic factual circumstances, 

RESPONDENT submits that it is essential for it to take action as soon as possible. If not, the 

flood magnitude would continue to dramatically increase and other thousands of people would 

die. No good government allows this to happen to its citizens. 

140. Specifically, against this background, the concern about environment protection was raised in the 

political environment. In 2015, Laocan elections, environmental parties received 30% of the seats 

in the Laocan Parliament for the first time in Laocan history. They were able to form an 

environmentalist coalition [Record, p.58, l.1485]. This shows that the awareness of Laocan 

government about environmental protection changed positively to adapt with natural 

catastrophes in the country[D1] . Thus, the adoption of Law 66 and Law 72 in 2016, but not in 

2019 which is the deadline set by the Coal Directive, is reasonable because it allows the investors 

more time to prepare solutions for the phasing-out by 2028 or the transitioning into renewable 

energy. 

141. Thirdly, RESPONDENT considered the interest of the investor when enacting Law 66. It sets 

the maximum deadline for investors to close coal-fired power plants possible under the Coal 

Directive so that CLAIMANT could make profit from the T-1 plant as much as possible. 

Therefore, this adoption is reasonable. 

b.  Law 72/2016 was a reasonable measure adopted by RESPONDENT. 

142. Firstly, the adoption of Law 72 “on Energy Transition '' was implemented by Laocan 

Government with the purpose to solve the energy situation. Because Laocan domestic electricity 



46 

generation is dominated by coal-fired power plants, the fast phase-out would hurt Laocan 

economy and may even result in an electricity shortage. Therefore, the Laocan government, based 

on the suggestion of the Coal Directive, enacted Law 72 to devise the so-called “Energy 

Transition Plan” and create Laocan Renewables Company [Record, p.59, l.1515]. 

143. Secondly, Law 72 establishes a feed-in tariff scheme designed to bolster massive private 

investment into renewable energy from the Laocan budget [Record, p.19, l.410]. It also offers the 

investors that would be affected by the coal phase-out but decide further into the renewable 

energy sector an option of entering into a 20-year energy supply contract at prices substantially 

above market value. This, thus, granted CLAIMANT another potential option, a transition 

measure, hence precluding the abruptness of its change of law [CNTA SA v. Commission; Frontier 

v. Czech republic; Parkerings v. Lithuania] and mitigate the loss of the investors. 

144. Lastly, The Coal Directive required RESPONDENT not to pay compensation for the 

implementation of Law 66/2016 [Record, p. 17, l. 351]. In addition, bona fide regulations done in 

public interest, even when resulting in economic injury, preclude the State from payment of 

compensation [Methanex v. USA; BG Group v. Argentina]. 

145. Overall, RESPONDENT’s measures are reasonable to regulate domestic matters in the public 

interest including environment, human health and national energy. 

C.     The challenged measures were non-discriminatory in light of the current context. 

146. As the widely cited dictum of the Waste management II, tribunal ruled that the standard includes 

protection from concept that is “discriminatory and exposes the CLAIMANT to sectional or 

racial prejudice”. Discrimination judges the intent and the effect on the CLAIMANT [El Paso v. 

Argentina, para.305]. 

147. Law 66/2016 required a phase out of all coal-fired power plants in the territory of Laoc without 

any distinction between foreign and domestic stakeholders or being applied just to the T-1 plant 

[Record, p. 18]. Similarly, Law 72 is applicable to all investors who decide to invest in renewable 

energy. Hence, it satisfies the non-discrimination criteria of a fair and equitable treatment. 

148. Regarding the creation of Laocan Renewables Company, this measure was taken with the aim of 

avoiding energy shortage in Laocan. Although LRC is supervised by the Laocan Government 

and a significant portion of its staff are former state officials, it does not have any regulatory 

powers and hence, does not gain any regulatory advantage as compared to any other competitors 

in the same market [Record, p. 69, l. 1890]. This company will be privatised by 2028 when the 
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transitioning period completes. Thus, there is no evidence to show that Laocan government has 

intent to destroy or frustrate the interest of the investors in the renewable energy sector [Glamis 

v. United State, Award, para.542; Waste Management v. Mexico, Final Award, para.138]. 

149. Additionally, the impact of LRC in fact has not caused any discrimination the energy market 

because four main reasons. Firstly, every renewable investor is granted the priority of access to 

the electricity grid. This means that the Government ensured that the output of these installations 

would be consumed. Second, because the renewable energy market in Laoc is new and potential, 

foreign investors are likely to occupy a separate market share. Even if foreign investors face 

difficulty when competing in this market, it is unavoidable and normal because RESPONDENT 

does not have an obligation to protect their investments by eliminating all competitive factors 

[UPS]. Investors have to take business risks when investing any business. 

150. CONCLUSION: CLAIMANT’s expectation about a frozen legal framework is not legitimate 

and well-founded; thus, RESPONDENT does not have the obligation to protect it. Even if this 

expectation is legitimate, RESPONDENT’s measures were reasonable and proportional to adapt 

the necessity of the environmental issue. Therefore, it did not violate the FET standard. 

 

REQUEST FOR RELIEF 

In light of the above submission, Counsel for RESPONDENT respectfully requests the Tribunal to find 

that: 

1. CLAIMANT has no standing to bring a treaty claim against RESPONDENT; 

2. Mr. Mason should be removed as arbitrator in this proceeding; 

3. The challenged measures shall be exclusively attributed to ASNEC, but not RESPONDENT; 

4. The challenged measures did not violate Article II(1) the ASNEC Treaty, in particular Fair and 

Equitable Treatment Standard. 

 

Respectfully submitted on 23 September 2020 by 

 

SPENDER 

 

On behalf of Respondent 

THE REPUBLIC OF LAOC 

 


