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STATEMENT OF FACTS

1. The Republic of Laoc (“Laoc”) is a small developed state. Because of extensive

coal deposits, the coal-mining industry and coal-fired energy generation sectors

have always played a considerable role in the economy of Laoc. Also, Laoc is a

member of a regional economic integration organisation called the Association of

Sovereign Nations for Economic Cooperation (“ASNEC”), created on 3 February

2012. Individual decisions in ASNEC are taken by a majority vote of the ASNEC

Council, whose members are appointed by the ASNEC Member States.

Mountaintop started negotiations with Laoc on the construction of T-1.

2. In August 2009, Mountaintop engaged in protracted negotiations with several local

authorities of Laoc and got an approval for the construction of a high-efficiency

850 MW coal-fired power plant from one of them. As the plant was to be built in

the municipality of Ticadia, which had long been relying on the electricity

produced by power plants in the neighbouring municipalities, it received the name

“Ticadia-1”as the first power plant construed in this municipality. No

environmental concerns were raised or discussed at this stage.

3. In late 2010, Mercurian First National Bank JSC (“MFNB” ), a joint-stock

company with a generally high-quality business loans, which had a long-standing

relationship with Mountaintop, agreed on providing a significant share of funds

— USD 600 million (around 60% of the total cost of construction of Ticadia-1)

for the construction of Ticadia-1. The Ticadia-1 loan amounted to 10% of the

MFNB debt portfolio. Most major shareholders of MFNB are large institutional

investors from Europe and the United States. Given the substantial amount of
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financing, representatives of MFNB were present at all relevant meetings with the

Laocan government.

MFNB lends money to Mountaintop's subsidiary T1, and the other party

guarantees the ownership of T1 and its subsidiary rights

4. On 1 December 2010, Financing Agreement N ° 0940394 (“Financing

Agreement”) was concluded between the subsidiary of Mountaintop —

Ticadia-1 LLC — and MFNB itself. The Financing Agreement is secured by a

pledge of the shares in Ticadia-1 LLC as well as a pledge of the future power

plant building and related assets (e.g., the land, permits, revenue streams, etc.).

The Financing Agreement also provides that Mountaintop shall act as its

guarantor.

5. On 15 December 2010, Ticadia-1 LLC bought a plot of land, obtained a

construction permit, and began building the power plant. To secure the fuel for the

plant, Ticadia-1 LLC entered into a long-term agreement with a local coal mining

company.

6. However, between 2000 and 2015, the number of floods in the ASNEC countries

and their magnitude was unusually high, with the ASNEC countries experiencing

in total 14 major floods, 6 of which occurred in Laoc. Over these 15 years, those

floods led to the death of 85 thousand people, destroyed more than 50,000 houses

in various regions of Laoc and caused significant damage to the local

infrastructure.

The new Laoc government is established to prepare for policy reforms, from
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proenergy to proenvironmental

7. In December 2015, Laoc — against the background of growing internal pressure

and under the impression of natural catastrophes occurring in Laoc and

surrounding countries — gave in to the pressure from other Member States of

ASNEC and signed, together with other Member States and ASNEC itself, the

Seoul Agreement on Climate Change (“Seoul Agreement”). The Seoul Agreement

was ratified by Laoc on 11 January 2016.

Laoc adopted the Law 72/2016 (Energy Transition Plan) under the guidance of

ASNEC directive 2016/87.

8. After the introduction of the Coal Directive, Laoc finds itself in a difficult situation

as its domestic electricity generation is dominated by coal-fired power plants.

Following the adoption of Law 66/2016, Laoc also finds itself in a difficult

position as many of its voters actually think that fast phase-out will hurt Laocan

economy and may even result in an electricity shortage. Against that background,

LEU devises the so-called “Energy Transition Plan”, which envisages massive

investments into renewables sector from the Laocan budget. Using its

parliamentary majority, on 5 December 2016, Laoc adopts the Law “on Energy

Transition” (“Law 72/2016”).

9. Law 72/2016 establishes a feed-in tariff scheme designed to bolster private

investments into the renewables sector. It also envisages the creation of Laocan

Renewables Company (“LRC”). In light of the concerns for possible energy

shortage, LRC is tasked with headlining the development of the Laocan

renewables sector and building a number of large-scale renewable facilities in all

regions of Laoc. LRC is to be owned and funded entirely by Laoc. It is to be
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privatised by 31 December 2028.

10. Law 72/2016 also offers the investors that would be affected by the coal

phase-out but decide to invest further into the renewable energy sector an option

of entering into a 20-year energy supply contract at prices substantially above

market value.

MFNB transferred related rights of T-1 to GNB（Claimant）

11.On 1 July 2017, MFNB and Goliath National Bank JSC (“GNB”) concluded an

Assignment Agreement according to which the rights under the Financing

Agreement with Ticadia-1 LLC, all claims against Mountaintop as well as the

rights to claim compensation from Laoc under the ASNEC Energy Investment

Treaty were assigned to GNB in exchange for USD 150,000,000 ( i.e.25% of the

original amount of the loan given by MFNB to Ticadia-1 LLC). Much like MFNB,

GNB is a joint-stock company. All significant shareholders of GNB are large

institutional investors from Europe and the United States. The payment was

entirely made at the same time as the assignment. The assignment was made at

arm’s length and was consistent with the local market practices. Roughly one year

later, GNB notified its claims to Laoc and commenced the present arbitral

proceeding under the ASNEC Energy Investment Treaty against the Republic of

Laoc.
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ARGUMENTS

I. CLAIMANT HAS NO STANDING IN THESE PROCEEDINGS

1. Although Financing Agreement allows the Lender assign all rights under this

agreement to any third party1, it only refers to the transfer of creditor’s rights and

debts. The claim for arbitration under the ASNEC Energy Investment Treaty

could not be assigned to Claimant through Assignment Agreement, cause the

claimant is not a qualified investor and its investment is not a qualified investment

in the Investment Treaty, therefore, the right of arbitration claim cannot be

obtained directly(A).Take a step back, the right of arbitration hasn’t been

transferred by the assignment agreement.(B)

A. The Claimant is not a qualified investor in the Investment Treaty, therefore,

the right of arbitration claim cannot be obtained directly

2. The definition of investor and investment is key to the scope of application of

rights and obligations of investment agreements and to the establishment of the

jurisdiction of investment treaty-based arbitral tribunals.In this case ,the Claimant

is not a qualified investor (a) and its investment is not a qualified investment (b) in

the Investment Treaty.

a.The Claimant is not a qualified investor.

3. Article I (4) of the ASNEC Energy Investment Treaty requires that in order to

qualify as an “investor” a national or enterprise of one Contracting Party must be:

(a) a natural person having the citizenship or nationality of or who is permanently

1 See FDI Moot, p. 13.
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residing in that Contracting Party in accordance with its applicable law; (b) a

company or other organization organized in accordance with the law applicable in

that Contracting Party; It does not explicitly assert that there is, beyond the

requirement that the asset be owned or controlled in accordance with the host

State’s laws, a further requirement that the putative investment must qualify as a

“genuine” or “substantial” investment in order to fall within the definition in

Article I (1)“associated with an Economic Activity in the Energy Sector”.

4. In the case Vannessa Ventures Ltd. v. The Bolivarian Republic OF Venezuela, the

Tribunal decided that the nominal purchase price does not of itself necessarily

indicate that there was no real investment by Claimant. It is not unusual for the

bulk of costs and benefits of an investment in a licence or concession to arise after

the date of the licence or concession contract, in the form of

contractually-obligated expenditure on the investment and of royalty and tax

payments. (That possibility does, however, underline the importance of the

continuing confidence of the contracting partners in one another, and emphasizes

the great importance of the identity of the contracting partners.)

5. There is more than one way in which these factors might be addressed, and more

than one way in which any lack of good faith might put a putative “investment”

outside of the scope of BIT protections. The “reality” or “genuineness” of the

investment and the good faith of the investor are matters that might bear upon

questions of jurisdiction, upon questions of admissibility, and upon questions of

merits.

6. In addition, from the investment amount，as the construction of the power plant
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required capital expenditure of approximately USD 1 billion, Mountaintop needed

substantial external financing. MFNB granted a loan of 85 USD 600,000,000 (six

hundred million dollars) for the construction of T1 to Ticadia-1 LLC. But MFBN

and Claimant executed the Assignment Agreement assigning Claimant all rights

arising out of and in connection with the financing of Ticadia-1 LLC in exchange

for the payment of USD 150,000,000.In other words, if GNB uses nearly one sixth

of the cost amount, it will obtain the so-called qualified investor status, which is

unfair to the parties to the three-party financing agreement. From the perspective

of the state, it is a kind of abuse of arbitration rights.

7. In this case, MFNB participated in and promoted the T1 project, which is in line

with the true sense of investors.2 And GNB is not a contracting state on ASNEC

Investment Treaty and is not within the area specified by investors under ASNEC

Investment Treaty Art.I(6).

8. In the Art.X(1), disputes related to investments, which concern an alleged breach

of an obligation of a Contracting Party shall be settled. If Claimant cannot be

regarded as, and truly is not a contracting party, then it has no right to claim, as

there is no parties’ autonomy. Since the arbitration clause only indicates the

unilateral arbitration “offer” of the host state, its arbitration agreement is

established and effective. A written “commitment” from investors is still needed,

so it is called “arbitration without tacit agreement” by scholars.3

9. What’s more, it is reasonable to assume that Claimant has disobey the principle of

good faith when concluding the assignment agreement. Respondent argues that

2 See FDI Moot, p. 57.
3 Nolan, Michael D. and Sourgens, Frederic G., p.126
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Mala fides has occurred when Claimant intends to take investor status and suing

Respondent for compensation in the present case, after Claimant has known that

all rights relating to T-1 may possibly transferred by signing the assignment

agreement4. In Phoenix v. Czech Republic5, the Tribunal ruled that good faith must

be present to satisfy the conditions for the existence of an investment. However,

Claimant certainly failed to be in this way.

b.The claimant’s investment is not a qualified investment

10. Article 25(1) of the ICSID Convention states that“the jurisdiction of the Centre

shall extend to any legal dispute arising directly out of an investment.” The

manner in which tribunals have applied this provision has gradually evolved and

has been subject to considerable debate. The “Salini Test” has been at the heart of

this debate.

11. Prior to the Salini Decision, ICSID tribunals had either not considered the

meaning of investment in Article 25 at all, or considered its meaning under the

definition of an investment in the applicable treaty between the parties. The Fedax6

and CSOB7 tribunals were the first tribunals to look at the meaning of an

“investment” in Article 25 itself. They did not, however, explore the meaning in

detail, as they were satisfied by their understanding that the definition of

investment under Article 25 should be interpreted broadly.8

4 See FDI moot.p.23.
5 Phoenix, ¶77
6 Fedax N.V. v. The Republic of Venezuela, ICSID Case No. ARB/96/3, Decision of the Tribunal on
Objections to Jurisdiction.
7 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, ICSID Case No. ARB/97/4,
Decision of the Tribunal on Objections to Jurisdiction.
8 Fedax N.V. v. The Republic of Venezuela, ICSID Case No. ARB/96/3, Decision of the Tribunal on
Objections to Jurisdiction, para. 22. Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic,

https://www.italaw.com/sites/default/files/case-documents/ita0315_0.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0144.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0315_0.pdf
https://www.italaw.com/sites/default/files/case-documents/ita0144.pdf
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12. Furthermore, the application of the definition of “investment” is applicable under

the ICSID Convention. It says that Claimant’s investment does not satisfy the

“Salini” 9criteria for an investment to exist10: “contributions, certain duration of

performance of the contract and a participation in the risks of the transaction …

and a contribution to the economic development of the host State.

13. Recognizing the goals of the Convention and its purpose, each qualifying

“investment” should contribute to a host country’s economic development.11 This

is not to say that a failed investment contemplating this goal ought to be excluded.

Rather, such an investment should be judged at the time of its inception,

irrespective of whether it ultimately succeeded in achieving that end.12

14. As explained in Part II.C, the inclusion of this prong, unlike the other Salini

elements, has found express support within the Convention’s preamble and

preparatory documents.13 Because the Vienna Convention requires consideration

of these textual sources when interpreting an ambiguous term,14 choosing to

ignore the implications arising out of these textual sources would violate the

Vienna Convention.

ICSID Case No. ARB/97/4, Decision of the Tribunal on Objections to Jurisdiction, para 76.
9 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4,
Decision on Jurisdiction, p.52.
10 Rejoinder on Merits and Jurisdiction of the Bolivarian Republic of Venezuela, February 1,
2010(“Respondent’s Rejoinder”) 600-50. See also Respondent’s Counter-Memorial 68-80; Tr. Day
3:722-31 (Goodman).
11 See supra Part II.C.
12 See supra note 191 and accompanying text.
13 See supra Part II.C; see also supra Part I.E.2.
14 Considering how many qualified legal minds sitting on ICSID tribunals have chosen to interpret the
word differently (i.e., applying different “investment” qualification tests), the ambiguityof the term
cannot be disputed.
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15. More importantly, failing to include this prong jettisons basic common sense.

Casting aside concerns of “subjectivity” and “workability,”15 one cannot

seriously take the position that the ICSID Convention, when its very first

sentence expressly acknowledges that it was created in recognition of “the need

for international cooperation for economic development,”16 authorizes

jurisdiction for a dispute arising out of an investment that, when successful in the

eyes of the foreign investor making it, would have the exact opposite effect of

contributing to economic development. Yet this is exactly what occurred in

Deutsche Bank when the arbitral tribunal granted jurisdiction over an oil hedging

agreement that, if successful in the eyes of Deutsche Bank, would have had (and

did have) the effect of causing at least some harm to Sri Lanka’s economic

development.17 This type of jurisdictional grant is an undesirable outcome. In the

interest of protecting against such a possibility, and respecting the Convention,

tribunals should thus be required to include a contribution to economic

development analysis when determining whether they have jurisdiction under

article 25.

16. Underlying this requirement is that a cognizable territorial nexus should exist

between the host state and the investment. In fact, this want of territorial nexus

has implied support within the Convention and is arguably what justified the ad

hoc annulment committee’s application of the contribution to economic

development requirement in Mitchell.18 Specifically, although the Convention

15 See supra Part II.D.2.
16 See ICSID Convention, supra note 26, pmbl.
17 Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka, ICSID Case No. ARB/09/02,
Award, ¶574 (Oct. 3, 2012), http://www.italaw.com/sites/default/ files/case-documents/italaw1272.pdf
(awarding Deutsche Bank $60,368,993 plus interest) [https://perma.cc/FX48-UZW].
18 Mitchell v. Democratic Republic of Congo, ICSID Case No. ARB/99/7, Decision on Annulment, ¶
39 (Nov. 1, 2006), http://www.italaw.com/sites/default/files/case-documents/ ita0537.pdf (noting how,
in an investment consisting of services, it is insufficient for the services to merely take place in the
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“does not contain an indication that an investment must be located physically in

the host state,” the Report of the Executive Directors and the Convention’s

primary purpose refer to “a larger flow of private international investment into the

territories of participating countries.”19Therefore, although physical location is

not explicitly required by the Convention for a grant of jurisdiction, the

requirement that the investment must “flow” somewhere necessitates at least

some connection to the host state. Absent such a connection, triggering access to

ICSID arbitration via the relevant BIT for many intangible investments (e.g.,

services or financial products such as bonds) would be rendered practically

impossible. Some territorial connection (at least in terms of impact)20 may

therefore be read into the Convention and, by extension, into the contribution to a

host country’s economic development requirement. Failing to do so risks

obfuscating both the Convention’s stated purpose and the Convention itself.21

17. Whether an activity or asset is one that creates value should also inform a

tribunal’s jurisdictional determination. Again, such a judgment should not

necessarily be made ex post,22 but rather ex ante because an investment’s

ultimate success or failure is not relevant when determining investor and investee

rights.23

18. Consider again the result in Deutsche Bank. A hedging agreement that involves

no contribution of capital and, as contemplated, cannot “create” value for a

location of the host country, but rather the services must either further the state’s interests or contribute
to the country’s economic development) [https://perma.cc/JG22-3AGE].
19 See SCHREUER ET AL., supra note 27, at 137.
20 See id. at 140.
21 Whether the contribution is substantial, however, is a different topic and beyond the scope of this
Note.
22 This, however, would not include activities made with fraudulent intentions.
23 Moreover, this can be easily dealt with by treaty.
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country, but rather can only “distribute” it, is inconsistent with the notion of

“investment” found within the Convention, as it does not adequately balance the

interests of the investor and host state as is stressed by the Report of the

Executive Directors.24This is obvious when one considers the very nature of a

hedging agreement. A hedging agreement is effectively a bet that, if successful in

the eyes of one party, is necessarily a failure for the other. Balancing the goals of

the “investor” and the host country would therefore be impossible: their interests

are in direct conflict with one another—as opposed to the paradigmatic

investment described in Part I, where a successful investment results in

simultaneous benefit to both investor and host country.

19. The language of the preamble further supports imposing a value-creating

requirement. In particular, the preamble contemplates international “cooperation”

as its goal.25 Instead of facilitating cooperation—as is expressly advocated for in

the preamble—a hedging agreement that fosters competing interests would

necessarily preclude the realization of this goal.

20. Therefore, for ICSID to truly serve its purpose, the correct definition of

“investment” should be broad enough to encompass as many activities and

assets26as the parties might otherwise consent to, so long as the investment

contributes to the economic development of the host country and, in addition, is

an activity or asset that is value-creating, at least at its point of inception.

24 See Report of the Executive Directors, supra note 76, at 25 (stating that the “provisions of the
Convention maintain a careful balance between the interests of investors and those of host States”).
25 See ICSID Convention, supra note 26, pmbl.
26 This is similar, in a way, to Julian Mortenson’s idea of including any asset or activity that is
plausibly economic in nature. See supra note 132.
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21. The Claimant, as a third party to the creditor's rights, does not meet the above

criteria, so GNB is not entitled to bring claims under the ASNEC Energy

Investment Treaty.

B. Constraints on the transfer of the arbitration rights and inability of the

claimant to succeed to the right of arbitration claim

22. As a dispute resolution method, arbitration is different from litigation in that it

should be based on the arbitration clause or arbitration agreement reached by both

parties. Although the third party in the contract involving the third party breaks

through the relativity of the contract in some aspects and undertakes the rights

and obligations of the contract, in essence, because the third party has not signed

the contract, the third party has not made any intention to apply arbitration. The

third party is not a party to the arbitration clause. In this case and if the validity of

the arbitration agreement is extended, it will violate the premise that the

arbitration agreement requires the expression of both parties’ will.

23. The Investor-State arbitral tribunal acquires jurisdiction on the premise that the

parties to the dispute agree to arbitration. As a matter of Laocan law, the contracts

instrumental to the arbitration were of an intuitu personae27 nature and this is a

characteristic inherent to the economic operations where all of the contracts are

related and which therefore must be considered in interpreting them.28 In CN v

Norsk, Justice wrote: ‘Intuitu personae, i.e., a personal service contract where the

particular individual cannot be replaced.29 MFNB was chosen specifically

27 CN v Norsk Pacific Steamship [1992] 1 SCR 1021.
28 Vannessa Ventures v Venezuela(ICSID NO. ARB(AF)/04/6).
29 CN v Norsk Pacific Steamship. p.610
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because of its characteristics to be the partner of Laoc and, through which MFNB

was going to exercise and perform its intuitu personae rights and obligations.

Claimant is not the real party in this matter, and the continued participation of

MFNB is critical.

24. In this case, any potential claims under the ASNEC Energy Investment Treaty

could only be assigned under international law. Both international law and the

ASNEC Energy Investment Treaty do not contain any legal framework for the

assignment of claims. It is uncontroversial in Public International Law that treaty

claims are necessarily intuitu personae30——a close link to the personality of the

original investor, which imposes limits on their assignability.

25. Two key indicators point to this conclusion. The first is the process by which

MFNB was selected from among the companies that had expressed an interest in

Ticadia-1 LLC,. It is evident that MFNB was selected after a deliberate, detailed,

and careful consideration of its technical and financial capacity and experience,

and which had been planned in advance.31

26. Second, it is apparent that the Parties themselves considered that Ticadia-1 had

been chosen, not as an anonymous or generic supplier of services, but for its own

particular qualities. It is no less clear that MFNB understood the relationship to

have an intuitu personae character. It had the same view as Tcadia-1 LLC, as

evidenced in the minutes of the Meeting between Ticadian Municipal

Government, MFNB and Mountaintop dated 19 August 2009.32

30 See FDI Moot, p. 26.
31 See FDI Moot, p. 57-58.
32 See FDI Moot, p. 10.
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27. All of the evidence prove that the relationship between MFNB and T-1. While it

may be true that MFNB’s description of the relationship as a “joint venture”

could not change the legal nature of the relationship, the the nature of the

enterprise that T-1 had applied to undertake with MFNB, and for which it had

been selected. In that context, it was assisted by the expert evidence of Professor

Luis García Montoya concerning the intuitu personae nature of the relationship

and the contracts.33

28. In a similar case, the court made the following determination on whether the

arbitration right is transferred after the transfer of the investor's

equity:“Consequently, the right to invoke the arbitration clause is transferred by

Amco Asia with the shares it transfers, Amco Asia not losing the same right, be it

as the initial investor or to the extent to which it keeps partly the shares it

possessed originally. As a result, the right to invoke the arbitration clause is

transferred with the transferred shares, whether or not the same constitute a

controlling block, being it understood, once again, that for such transfer of the

right to take place,the government's approval is indispensable.”34That is to say,

without the approval of the host country, the transfer of arbitration rights caused

by equity transfer will not be recognized.

33 See the Expert Reports of Professor Luis García Montoya dated August 10, 2006, February 14,
2007,March 10, 2009, and January 27, 2010.
34 Amco Asia Corporation and others v. Republic of Indonesia.ICSID Case No. ARB/81/1.
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II. PERRY MASON SHOULD BE REPLACED AS AN ARBITRATOR IN

THIS PROCEEDING

29. According to KCAB Article 14, which says the Challenge of Arbitrators that a

party may challenge an arbitrator if circumstances give rise to justifiable doubts

as to the arbitrator’s impartiality or independence. The first question is what is

impartiality and independence.(A) Then the information contained in the article

has raised doubts with Respondent about Mr Mason’s impartiality and

independence. (B) Also there is the risk that Mr Mason may be influenced by

arguments he has been exposed to in that other arbitration.(C) Finally Perry

Mason failed to fulfill the obligation of disclosure. (D).So respondent submits

that he should be replaced as an arbitrator in this proceeding.

A. The meaning of impartiality and independence

30. Among the several theoretical approaches that have been put forward regar

-ding the distinction between impartiality and independence in arbitration, t

wo may be deemed traditional: the ‘subjective/objective’ approach and the

‘subject-matter/parties’ approach.

31. The ‘subjective/objective’ approach associates impartiality with the state of mind

of the arbitrator and his conduct in the reference, and independence with the

arbitrator’s external links, namely with the parties. Bucher and Tschanz note that

‘impartiality is an attitude or state of mind, while independence refers to an

objective situation, i.e., the absence of circumstances external to the case and

which might influence an arbitrator’s judgment’.35In similar terms, Fouchard,

35 Andreas Bucher and Pierre-Yves Tschanz, ‘International Arbitration in Switzerland’, Helbing &
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Gaillard and Goldman explain the difference between the two notions as follows:

Independence is a situation of fact or law, capable of objective verification.

Impartiality, on the other hand, is more a mental state, which will necessarily be

subjective. Impartiality is of course the essential quality required of a judge.

However, as it is rarely possible to provide direct proof of impartiality, the

arbitrators should at least be required to be independent, which is easier to prove

and which, in principle, guarantees the arbitrators’ freedom of judgment. Whereas

the bias of arbitrators will very rarely be revealed by their conduct, links of

dependence with one of the parties – even though they will not necessarily lead

the arbitrator to be biased – will provide a sufficient basis on which to consider

that they do not satisfy the conditions required of a judge.36

32. Under the ‘subject-matter/parties’ approach, impartiality is considered to be the

absence of prejudice with regard to the subject-matter of the dispute and the

unbiased behaviour of the arbitrator in the reference, where as independence is

deemed to be related to the absence of certain relationships between the arbitrator

and the parties. Hunter notes that ‘in my mind, independence relates really to the

relationship between the arbitrator and the parties; impartiality relates primarily to

the relationship between the arbitrator and the subject-matter of the dispute’.37The

IBA Code of Ethicstook the same view: The criteria for assessing questions

relating to bias are impartiality and independence. Partiality arises when an

arbitrator favors one of the parties, or where he is prejudiced in relation to the

subject-matter of the dispute. Dependence arises from relationships between an

Lichtenhahn, 1988, p. 69.
36 Fouchard, Gaillard and Goldman, International Commercial Arbitration, para. 1028.
37 Martin Hunter, ‘Ethics of the International Arbitrator’, Arb. , Vol. 53, No. 4, Nov. 1987, p. 222.
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arbitrator and one of the parties, or with someone closely connected with one of

the parties.38

33. To promote greater consistency, and to avoid unnecessary challenges and

arbitrator withdrawals and removals, the Guidelines list specific situations,

relationships and circumstances and indicate whether disclosure or

disqualification is warranted. The situations are divided into Red, Orange and

Green lists. The Red List describes situations in which an objective conflict of

interest exists from the point of view of a reasonable third person having

knowledge of the relevant facts. The Orange List describes situations which in the

eyes of the parties may give rise to justifiable doubts as to the arbitrator’s

impartiality or independence. The Green List describes situations or

circumstances where there is no appearance of or actual conflict of interest from

an objective point of view.

34. The IBA Guidelines on Conflicts of Interest provide that “doubts are justifiable

when a reasonable third person, having knowledge of the relevant facts and

circumstances, would reach the conclusion that there is a likelihood that the

arbitrator may be influenced by factors other than the merits of the case as

presented by the parties in reaching his or her decision.”It is the appearance of

bias – not actual bias – that may trigger dismissal of the arbitrator.

B.The information contained in the article has raised doubts with Respondent

about Mr Mason’s impartiality and independence.39

38 IBA Rules of Ethics for International Arbitrators(1987), Rule 3.1.
39 See FDI Moot, p. 45.
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35. In a similar case SCC Arbitration 2016/15440, Respondent challenged the

arbitrator appointed by Claimant, based on an article published on the website of

the arbitrator’s law firm. The article commented extensively on the dispute

resolution clause in the present case, which had already been made public by a

court decision. The article’s authors – the challenged arbitrator’s partners – were

clearly sceptical of the hybrid dispute resolution clause, which referred to SCC

arbitration but carved out a certain category of disputes to be heard by national

courts. Respondent emphasized that under Section 3.5.2 of IBA’s Orange List,

justifiable doubts as to the arbitrator’s impartiality may exist where the arbitrator

has publicly advocated a position on the case. The arbitrator stated that the article

was authored by two of his partners, and that he had never read it. The SCC

sustained the challenge.

36. In another case: Perenco v. Ecuador41，The tribunal explored the impact of the

arbitrator's past statements on his or her impartiality, raising the conflict between

the arbitrator's freedom of expression and the requirement of the arbitrator's

impartiality.”The question to be resolved is whether, from a reasonable third

person’s point of view having knowledge of the relevant facts, Judge Brower’s

comments give rise to justifiable doubts as to his impartiality or independence.

Stated in another way, could a reasonable and informed third party conclude that

there is a likelihood that Judge Brower may be influenced by factors other than

the merits of the case as presented by the parties in reaching his decision?”

40 Nationality of the parties: Australian, British. Nationality of the arbitrators: Australian, Swedish.
Nationality of Counsels: Swedish. Seat: Stockholm. Language: English.
41 Perenco v. Ecuador Perenco Ecuador Limited v. Republic of Ecuador (Petroecuador).ICSID Case
No. ARB/08/6.
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37. Combined with this case, Respondents argue that Mr Mason’s comments show

justifiable doubts that he has prejudged the case in the following respects. His

generalizing reference to state conduct in certain past investment arbitrations —

and not others where tribunals held that measures taken for environmental or

public health measures were lawful — shows that he does not consider

environmental law arguments relevant and— at least subconsciously—distrusts

states in the exercise of their regulatory powers.

C.There is the risk that Mr Mason may be influenced by arguments he has been

exposed to in that other arbitration.

38. In the case of Caratube International Oil Company LLP and Devincci Salah

Hourani v. Kazakhstan42, the Claimant submitted a challenge to the arbitral

tribunal against an arbitrator chosen by the respondent, and two other arbitrators

of the tribunal upheld Claimant's challenge, the first time in the history of ICSID

that a challenge had been upheld by an uncontested arbitrator.

39. Mr. Bruno Boesch was the arbitrator appointed by Kazakhstan. The Claimant

filed a challenge against him on two grounds: first, in Ruby Roz Agricol v.

Kazakhstan, Mr. Boesch supported the Respondent, Kazakhstan. And there are

significant similarities in key facts between the present case and Ruby Roz, and

many of the witnesses who testified in that case will also testify in the present

case. Thus, unlike the other two arbitrators, Mr. Boesch's already formed

preconceptions and judgments about the factual issues and legal disputes in this

case made it difficult to guarantee the objectivity and independence of the arbitral

42 Caratube International Oil Company LLP and Devincci Salah Hourani v. Republic of Kazakhstan.
ICSID Case No. ARB/13/13
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award he rendered; secondly, the law firm of the respondent Kazakhstan

appointed Mr. Boesch as an arbitrator in many cases. Ultimately, the two

uncontested arbitrators agreed that, on the basis of the basic facts of the case, an

objective third party could reasonably conclude that Mr. Boesch was unsuitable to

act as arbitrator in this case.

40. Based on a careful consideration of the Parties’ respective arguments and in the

light of the significant overlap in the underlying facts between the Hewer Plants

JSC v. Wellfalcon. case and the present arbitration, as well as the relevance of

these facts for the determination of legal issues in the present arbitration, it is not

difficult to find that – independently of Mr. Boesch’s intentions and best efforts to

act impartially and independently – a reasonable and informed third party would

find it highly likely that, due to his serving as arbitrator in the case of Hewer

Plants JSC v. Wellfalcon and his exposure to the facts and legal arguments in that

case, Mr. Mason’s objectivity and open-mindedness with regard to the facts and

issues to be decided in the present arbitration are tainted. In other words, a

reasonable and informed third party would find it highly likely that Mr. Mason

would prejudge legal issues in the present arbitration based on the facts

underlying the case of Hewer Plants JSC v. Wellfalcon. Mr Mason will rely on

essentially the same factual allegations with respect to Laoc ’s acts and omissions

and pattern of conduct against MFNB and GNB.

41. The so-called “objective third party” is, in fact, the free testimony of the

adjudicator to a large extent. Specifically, at present, there are two main grounds

for challenge: one is that the arbitrator has been appointed by one of the parties

several times; the other is that the arbitrator has dealt with a case that is highly
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similar to the case under consideration. Adjusted for this, ICSID’s challenge

thresholds are only on par with those of major international arbitration institutions

such as the Stockholm Arbitration Institute and the London Court of Arbitration.

D. Perry Mason failed to fulfill the obligation of disclosure.

42. According to the UNCITRAL Rules, Art.11, an arbitrator, from the time of his or

her appointment and throughout the arbitral proceedings, shall disclose any such

circumstances to the parties and the other arbitrators without delay, unless they

have already been informed by him or her of these circumstances.43 As per

Article 11 of Arbitration Rules, when a person is approached in connection with

his or her possible appointment as an arbitrator, he or she shall disclose any

circumstances likely to give rise to justifiable doubts as to his or her impartiality

or independence. “Any doubt as to whether an arbitrator should make a disclosure

should be resolved in favor of disclosur. ”44

43. In the present case, there are no such ‘unless’ circumstances, as Mr. Mason didn’t

inform adequate circumstances. Therefore, in the UNCITRAL rules Art.11, the

two elements, respectively ‘without delay’ and ‘any such circumstances’ are of

crucial importance. The definition of disclosure shall be interpreted in a limited

way, which is also important.

44. The arbitrator should not judge the significance of the potential conflict or contact

43 UNCITRAL Rules,2010.
44 See A. Kelly Turner, Esq, Senior Counsel ‘The What, Why, and How of Arbitrator Disclos
ures’ , AAA-ICDR Mon, 12/16/2019 https://www.adr.org/blog/the-what-why-and-how-of-arbitrator
-disclosures.
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but rather make the disclosure and let the parties determine its significance. As a

guiding principle: if a relationship or interest crosses the arbitrator’s mind, the

arbitrator should disclose it.45

45. Arbitrators for a case administered by an arbitral organization are required to

provide full, complete disclosures of relevant conflicts, contacts, relationships,

and interests to the lawyers, parties and witnesses appearing before them, with

sufficient detail (subject to any duties of confidentiality they may have as to other

arbitrations or mediations) to fully inform the parties of the potential conflict.

46. In Halliburton, 46 the Court of Appeal rejected Halliburton’s appeal of the High

Court’s decision not to remove an arbitrator appointed by Chubb on the basis that

he had also been appointed by Chubb in two other related, overlapping

arbitrations.

47. In its reasons, the Court of Appeal expanded the duty of disclosure required under

England’s Arbitration Act, 1996. The court held that an arbitrator had a duty to

disclose circumstances when the circumstances would or might, in the eyes of a

fair-minded observer informed of all the facts, give rise to a real possibility that

the arbitrator was biased. On the facts of this case, the court held that the

arbitrator had a duty to disclose his later appointments.

48. The court went on to hold, however, that the test for removal of an arbitrator

45 See Timothy St. John Ellam, QC and Nicole Fitz-Simon ‘Expansion of the duty of disclosur
e in international arbitration’ INTERNATIONAL DISPUTE RESOLUTION Financier Worldwi
de Magazine https://www.financierworldwide.com/expansion-of-the-duty-of-disclosure-in-internation
al-arbitration#.X2dGJfkzZPY.
46 Halliburton v Chubb - UK Supreme Court Hearing Report (November 2019)TDM 2 (2020),
www.transnational-dispute-management. com

http://www.transnational-dispute-management.
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required that there be apparent bias, in that the circumstances would, in the eyes

of a fair-minded observer informed of all the facts, give rise to a real possibility

that the arbitrator was biased. The court held that this test was not met on the

basis that the overlap was minor, non-disclosure was not proof of apparent bias

and the arbitrator did not display poor conduct.

49. In this case, After having heard from Mr Mason himself that there was “no reason

why he should not serve on the present Arbitral Tribunal”47, Respondent was very

surprised to learn from that article that Mr Mason acted as an arbitrator in the case

of Hewer Plants JSC v. Wellfalcon. Given this factual and legal similarity, Mr

Mason was clearly obliged to disclose his appointment.

III. THE ENACTMENT OF LAW 66/2016 SHOULD NOT BE ATRRIBUTED

TO RESPONDENT.

50. Article 120 of the ASNEC Charter stipulates the attribution of conduct between

the Member States and the Association shall be particularly governed by Articles

6 and 7 of the Article on the Responsibility of International Organizations

(hereinafter referred as “ARIO”), mutatis mutandis, when the Member States

enforces or implement any legal acts of the Association48. In accordance with

Articles 6 and 7 of ARIO, the enactment of law 66/2016 is the result effectively

controlled by ASNEC(A) and should be attributed to ASNEC(B).

A. The enactment of Law 66/2016 is the result effectively controlled by ASNEC.

51. Since Laoc, as a Member State, is not the organ or agent of ASNEC, Article 6 of

ARIO shall not applied. As per Article 7 of ARIO, the conduct of an organ of a

47 See FDI Moot, p. 48.
48 FDI Moot Case, p.33.
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State that is placed at the disposal of an international organization shall be

considered under international law an act of the organization if the organization

exercises effective control over that conduct49. In this case, ASNEC effectively

controlled the Laocan Parliament’s legislative activities by adopting the ASNEC

Directive 2016/87(hereinafter referred as “Coal Directive”), exercising

operational control over the enactment of Law 66/2016, which in fact placed the

Respondent’s Parliament at the disposal of ASNEC.

52. In the decision-making process of adopting the Coal Directive, the Lacocan

Council member was outvoted though she voted against the adoption of the Coal

Directive50. Thus, there was nothing Respondent could have done to prevent the

Coal Directive from being adopted, and the decision-making process is

effectively controlled by ASNEC.

53. When applying the criterion of effective control, “operational” control would

seem more significant than “ultimate” control, since the latter hardly implies a

role in the act in question.51 Article 120 of the ASNEC Charter says the

Association enforces or implements its legal acts through the organs of its

Member States52, under which Respondent’s Parliament shall comply with its

obligations to implement the mandatory provisions of ASNEC’s directive. In this

case, Respondent’s Parliament was merely compelled to fulfill its obligations

under the ASNEC Charter when adopting Law 66/2016 to implement the

mandatory provisions of the Coal Directive. In essence, ASNEC leaves no space

for Respondent to choose forms in Law 66/2016 when implementing the deadline

in the Coal Directive, and the enactment of Law 66/2016 is under operational

control of ASNEC. Consequently, the Laocan parliament is factually placed at the

disposal of ASNEC.

49 A/CN.4/SER.A/2011/Add.1 (Part 2), Article 7.
50 FDI Moot Case, p.27.
51 A/CN.4/SER.A/2011/Add.1 (Part 2), Commentary to Article 7, para.10.
52 FDI Moot Case, p.33.
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B. The Enactment of Law 66/2016 should be attributed to ASNEC.

54. When an organ of a State is placed at the disposal of an international organization,

the organ may be fully seconded to that organization. In this case, the organ’s

conduct would clearly be attributable only to the receiving organization53.

55. Article 7 of ARIO deals with the different situation in which the seconded organ

or agent still acts to a certain extent as organ of the seconding State or as organ or

agent of the seconding organization54.

56. As the ASENC enforces the Coal Directive through the Lacan Parliament, the

Laocan Parliament in fact acts as the legislative organ of ASENC. In accordance

with the mandatory rule in Article 7 of Coal Directive , the Respondent’s

parliament is forced by ASNEC to pass the Law 66/2016 to fulfill its international

obligation under the ASENC Charter, which provides the same deadline as that

stipulated in the Coal Directive for all coal-fired power plants to phase out within

the territory of Laoc.

57. Therefore, ASNEC is the receiving organization of the legislative conduct of the

Respondent, and the enactment of Law 66/2016 should be attributed to ASNEC.

IV. RESPONDENT’S ACTION DID NOT VIOLATE THE FAIR AND

EQUITABLE TREAMENT STANDARD IN ARTICLE II OF THE ASENC

ENERGY INVESTMENT TREATY

58. Claimants assert that Respondent’s actions lead to the treatment not compatible

with the fair and equitable treatment (FET) enshrined in Article II(1) of the

53 A/CN.4/SER.A/2011/Add.1 (Part 2), para.1.
54 Ibid.
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ASNEC Energy Investment Treaty55.

59. FET is an autonomous treaty standard56 that cannot be defined in abstract57 and

therefore has to be interpreted in light of the particular circumstances.58 FET

requires balancing the investor’s interests against the host state’s “legitimate right

subsequently to regulate domestic matters in the public interest”.59

60. In the case at hand, Claimants failed to demonstrate that Laoc violated its

obligation to provide FET to their investments. Firstly, Claimants’ reasonable and

legitimate expectations were not frustrated (A). Secondly, Respondent acted in

accordance with due process of law and provided transparent legal framework (B).

Finally, Claimants’ investments were not treated in discriminatory, unreasonable

or arbitrary manner (C).

A. Respondent’s actions did not frustrate Claimant's reasonable and legitimate

expectations.

61. The FET standard protects expectations that are reasonable at the time the

investment was made.60Arbitral tribunals find violation of the FET standard if

State’s actions “go beyond what the investor can legitimately expect.”61

62. According to arbitral practice, specific statement of host State’s representatives

form legitimate expectations.62However, such representations must be specifically

addressed to a particular investor63 and be “definitive, unambiguous and

repeated”.64 Otherwise, the State had no obligation to maintain the laws

55 FDI Moot Case, p. 62, Article II(1) AEIT.
56 MANN, 244.
57 Mondev, p. 118; Waste Management, p. 99.
58 Saluka, p. 285; Flemingo DutyFree Shop, p. 530 and 535.
59 Saluka, p. 305; Electrabel, p.165; Lemire, p. 273; EDF International, Award, p. 1005.
60 National Grid p.173; Tecmed p.154.
61 Schreuer, FET,p.375; Tecmed, p.183; Occidental, p. 183; Saluka, p.302.
62 Waste Management, p. 98
63 El Paso, pp.375-377.
64 Antaris, p.360(3); Thunderbird, p.147; T䔝 lez,pp.43 ,441; Mobil Investments, pp.152,154;
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unchanged.65

63. The situation in the case at hand is similar to one considered by the Feldman

tribunal. In that case the tribunal concluded that the Claimant cannot rely on

ambiguous and not repeated statements of Mexican officials as a basis of

legitimate expectations.66 When Ticadia-1 LLC obtained the loan for

construction of T1 under the Financing Agreement in 2010, the Governor of

Ticadia, Mr Ji-Yeong, made no specific representations that have legal force to

Mountaintop or MFNB. If any such specific promise had been made, it would

have been reflected in the documents issued by the government authorities of

Respondent.67 Thus, such statements cannot serve as ground for Claimants’

legitimate expectations.

64. The tribunal in the El Paso case concluded that declarations of State’s authorities

should be considered as political statements with the limited confidence to be

given to them.68 Such declarations are directed on attraction of “potential

investors to invest in the sectors concerned” and do not create legal guarantees.69

65. At the same time, investor’s expectations, in order to be protected, must rise to

the level of legitimacy and reasonableness in light of the circumstances70.

Claimants may not expect that the circumstances prevailing at the time the

investments were made remain totally unchanged71. Domestic laws are by nature

subject to change and evolve with the needs of a state.72 No state can be deprived

of the sovereign right to amend its laws unless it has given specific assurances to

Vandevelde,p.75; Dumberry,pp.65-66
65 Blusun,pp.367–371.
66 Feldman,pp.132, 248.
67 FDI Moot Case, p.12.
68 El Paso, p. 395.
69 El Paso,p.395; Continential Casuality,p.261.
70 Saluka, p.304.
71 Ibid, p.305.
72 Total, pp.123,129,309(h), and 312; Charanne, p.493; CMS, Award, p.277.
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that end.73

66. Respondent agrees that a host State is obliged to provide stable, consistent and

predictable legal framework at the time of foreign investor’s investment.74

However, a foreign investor cannot reasonably expect that a host State would not

exercise its sovereign right to regulate in its territory.75 According to the tribunal

in Total v.Argentina the country’s legal order at the time of investment does not

serve as a ground for legitimate expectations.76 Furthermore, as it was stated in

the Impregilo case: “The legitimate expectations of foreign investors cannot be

that the State will never modify the legal framework, especially in times of

crisis ...”77

67. In the case at hand, Claimants’ investments existed within the unchanged legal

framework in Laoc almost for 3 years. In 2014, the wording of the operating

license of Ticadia-1 clearly reveals that some natural alteration in the domestic

laws could take place, and license can be withdrawn or amended if Ticaida-1

LLC at any time fails to comply with provisions of the legislation of the Republic

of Laoc applicable to the operation of power plants.78 For the past 10 years, the

population of Laoc has been suffering from annual floods of increasing

magnitude79. This massive natural disasters occurred in the territory of ASENC

countries which is an environmental crisis. Thus, at the very beginning when the

investment was made, Respondent did remind Claimant the special conditions

that environmental regulatory measure could be taken, and with international

repercussions, Respondent had to act diligently and responsibly towards its

international obligation to human well-being. No reasonable investor could

expect Laoc not to reform its legal framework when faced with such a threat to its

73 PMI, p. 426; Duke Energy, p. 396; El Paso, p. 372.
74 LG&E,p.124; Occidental, pp.183,191.
75 Saluka, pp. 305-306; Parkerings, p.333. Continental Casualty, p.258.
76 Total Decision, p.122.
77 Impregilo, p.291.
78 Ibid, p.30.
79 FDI Moot, p.31
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population and its territory.

68. It is important that legitimacy and reasonableness of a foreign investor’s

expectations should be assessed considering “all circumstances, including not

only facts surrounding the investment, but also political, socioeconomic, cultural

and historic conditions prevailing in the host State.”80 Every State has undeniable

right to implement measures aimed to achieve public purposes.81 In order to

determine whether frustration of the foreign investor’s expectations was justified

and reasonable, the host State’s legitimate right subsequently to regulate domestic

matters in the public interest must be taken into consideration as well82.

69. The determination of a breach of Article II by Laoc requires a weighing of the

investor’s legitimate and reasonable expectations on the one hand and the

Respondent’s legitimate regulatory interests on the other. In the investment

context, the principle of proportionality requires finding a balance between the

interest of foreign investors and public policy objectives.83 To comply with

proportionality requirement State’s measures should be appropriate in the

circumstances of the case and have rational connection with the pursued public

purpose. 84

70. Concerning that the very Treaty on which Claimant bases its claim states that

Respondent “shall strive to continue to improve those [environmental] laws” and

since its country of origin, Mercuria, was following the whole discussion of the

dangers that the coal-energy industry poses to the environment.85For the floods

still take thousands of lives and cause millions of dollars in property damage

every year. It is justified and reasonable for Laoc to amend legislation for

80 Bayindir p.179; Saluka, p.304.
81 ADC, p.432; CME, p.591; Methanex, p.7; Feldman, p. 103; Siemens, p.27.
82 Saluka, p.305.
83 Kingsbury/Schill, p.21.
84 Ibid, p.122.
85 Ibid.
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protecting the life and property of nationals.

71. Thus, in the circumstances of the present case Claimants’ expectations that

Laocan environment legislation would not be changed were neither reasonable

nor legitimate. Respondent provided stable, predictable and consistent legal

frameworks in its territory to the extent necessary to comply with Claimants’

expectations.

B. Respondent’s Measures Are Transparent and Implemented in Accordance with

Due Process of Law.

72. Due process presumes compliance with the requirements of both international

law and domestic legislation.86A host State is obliged to implement measures in

compliance with its local laws.87Furthermore, foreign investors should be

provided with the access to information about upcoming changes to the host

State’s legislation influencing their investments.88

73. The tribunal in Waste Management v. Mexico defined lack of due process as a

complete lack of transparency and candour in administrative process.89

Transparency clause provides a successful two-way communication on key issues

between governments and other interested parties.90

74. In the Tecmed case it was stated that transparency requires the host state to

act:“… totally transparently in its relations with the foreign investor, so that it

may know beforehand any and all regulations that will govern its investments …

86 AIG,¶10.5.1.
87 UNCTAD,p.51; Newcombe/Paradell,p.376.
88 Newcombe/Paradell,p.376; ADC,p.435.
89 Waste Management, p. 98.
90 Nixon,p.56.
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to be able to plan its investment and comply with such regulations.”91

75. In the present case, Respondent acted in full compliance with the requirements of

due process of law and transparency.

76. Firstly, Respondent’s Law 66/2016 was adopted in accordance with ASNEC’s

Coal Directive. Claimants’ argument that Respondent suddenly changed approach

to domestic regulation of the coal sector by adopting the Law 66/201692 does

not influence the fact of compliance with laws of Laoc.

77. Arbitral tribunals found violation of due process requirement in situation where

respondent States failed to notify foreign investors about changes of host States’

regulations associated with specific investments. For example, the tribunal in

Tecmed v. Mexico found that failure to notify the foreign investor about

revocation of a license was inconsistent with the FET standard.93At the same time,

a host State is not obliged to notify every investor about changes in its legislation

even if such changes have negative influence on investments.

78. Even at the very beginning, Respondent’s actions were made in due process of

law, giving investors grace period of compliance. The wording of the operating

license of Ticadia-1 clearly suggests that MFNB could have expected some

natural alteration in the domestic laws. It stipulates that the license can be

withdrawn or amended only if Ticaida-1 LLC at any time fails to comply with

provisions of the legislation of the Republic of Laoc applicable to the operation of

power plants. This license shall remain valid provided Tiadia-1 keeps T1

conformant with environmental regulations in effect of the Republic of Laoc.94

91 Tecmed, p.154.
92 FDI Moot Case, p. 6.
93 Tecmed, p.62.
94 FDI Moot Case, p.30.
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79. Hence, by passing Law 66/2016, Respondent did not violate its duty to provide

Claimant — or the investor MFNB — with fair and equitable treatment under the

ASNEC Energy Investment Treaty.

C. Respondent’s Measures Are Adopted in Non-Discriminatory And Reasonable

Manner.

80. As follows from Article II(2) of the AEIT, a host State shall not act in

discriminatory or unreasonable manner towards foreign

investments.Discrimination occurs where different investors receive different

treatment in similar circumstances without a reasonable justification exists.95

Thus, the FET standard is breached if a foreign investor is treated differently than

host State’s investor in the same economic or business sector and such different

treatment is based on nationality of an investor.96

81. In the present case, Respondent’s measures did not discriminate Claimants to any

extent. The enactment of Law 66/2016 clearly established a universal standard

without any distinction as to any particular entity or person. According to Law

66/2016, it exercised for the benefit of all investors in the coal sector by setting

the maximum deadline for the phase-out of coal-fired power plants possible under

the Coal Directive, thus allowing each investor to maximise the returns from their

power plants under the circumstances.97

82. The Enron tribunal concluded that there was no violation of the FET standard in

what “the Government believed and understood to be the best response to the

unfolding crisis.”98

95 LG&E, p.146; ADC, p.442; Waelde/Kolo, p.836.
96 Parkerings, p.371; Gamis, p.17.
97 FDI Moot Case, pp.27, 28.
98 Enron, p.281.
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83. Furthermore, in order to eliminate the threat of natural disasters caused by the

emission of burning coal, on 5 December 2016, Respondent enacted Law 72/2016

offering all investors with the equal opportunity to invest further into the

renewable energy sector an option entering into a 20-year energy supply contract

at prices substantially above market value.99

84. Hence, Respondent did not treated Claimants in a discriminatory or unreasonable

manner. Taking everything into consideration, Claimants received fair and

equitable treatment of their investments as required by the relevant ASNEC

Energy Investment Treaty.

V. LAOCAN GOVERNMENT’S ACTIONS DID NOT AMOUNT TO

EXPROPRIATION OF CLAIMANTS’ INVESTMENTS IN VIOLATION OF

ARTICLE OF III THE AEIT

85. Respondent argues that the enactment of Law 66/2016 and Law 72/2016 did not

lead to expropriation of Claimants’ investments in violation of Article III of the

AEIT.There are several criteria elaborated in arbitral practice for determination of

indirect expropriation: (i) the measure deprives the investor of its investment; (ii)

the deprivation is permanent; and (iii) the deprivation finds no justification under

the police powers doctrine.100Respondent submits that its measures did not lead to

indirect expropriation of Claimants’ investments (A), adoption of Law 66/2016

and Law 72/2016 falls within Respondent’s police powers (B). In any event,

Respondent owes no compensation to Claimants under Article III of AEIT(C).

A. Respondent’s Actions Did Not Lead to Indirect Expropriation of Claimants’

Investments.

99 FDI Moot Case, p.29.
100 Roussalis, p.328; Burlington, p.506.



35

86. According to arbitral practice there are three criteria indicating the existence of

expropriation: substantial deprivation of foreign investor’s rights associated with

the investment101 (a), permanent effect of such deprivation102(b), and

frustration of Investors’ legitimate expectations103. Respondent’s measures do

no fall within any of these criteria

a. Respondent’s measures did not substantially deprive Claimants’ rights on

their investments

87. Substantial deprivation occurs where an investor loses effective control over its

investment in whole or in large part.104Arbitral tribunal also found that

deprivation is sufficient to constitute expropriation if a foreign investor is

precluded from the use and enjoyment of its investments as if the rights have

ceased to exist.105

88. As the tribunal in the Feldman case stated that not every measure unfavorable in

the view of foreign investor lead to expropriation.106 In the Pope & Talbot the

tribunal found that there was no expropriation since the investor remained in

control of its investment, despite host State’s measures.107

89. In the present case, Respondent did not deprive Claimants either of control over

their investments in Laoc, or of their value. Respondent’s legislation were issued

as a result of implementing its obligation under ASNEC Charter. Claimants still

had an opportunity to continue their activities in the territory of Laoc after the

enactment of Law 66/2016 and Law 72/2016.108

101 LG&E, p.190; Metalclad, p.103; Dolzer,pp.65-93.
102 Ibid.
103 See supra Part IV(A).
104 Burlington, p.450; Tokios, p. 95; LG&E, p.170; Schreuer, p.28.
105 Pope&Talbot, p.102; Tecmed, p.115.
106 Feldman, p.112.
107 Pope&Talbot, p.100.
108 FDI Moot Case, pp.18, 19.
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90. Thus, Claimants had control over their investments even after issuance of the

Law 66/2016 and Law 72/2016.

a. Respondent’s measures did not have a permanent effect.

91. Arbitral tribunals recognized existence of indirect expropriation in situations

where substantial deprivation of investor’s rights associated with investments had

a permanent or lasting effect.109

92. In the present case, the measures taken by Respondent do not have a permanent

effect. The urgent decision to pass Law 66/2016 and Law 72/2016 were made due

to combat disasters caused by coal emission.110At the same time, the legislation

were not intended to have permanent effect if Claimants transform their coal-fired

power plants into renewable energy sector and comply with the requirements of

the regulations within the territory of Laoc.111

93. Thus, the deprivation of Claimants’ rights to enjoy the benefits of their

investment did not have a permanent effect.Taking everything into consideration,

Claimants failed to demonstrate substantial deprivation of their rights associated

with investments, sufficient duration of such deprivation and frustration of

reasonable and legitimate expectations by Laocan actions. Thus, Respondent asks

the tribunal to find that there is no indirect expropriation in the case at hand.

B. Implementation of Respondent’s Regulation Measures Falls Within its
Police Powers.

94. Even if the Tribunal finds that Laoc’s actions led to expropriation of Claimants’

109 Suez,p.134: S.D.Myers, pp.277-288.
110 FDI Moot Case, p.31.
111 Ibid, pp.20, 21.
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investments, Respondent submits that they fall within Laoc’s legitimate police

powers.

95. According to the doctrine of police powers, having its roots in public

international law,112 host State’ exercise of its sovereign right to regulate its

domestic affairs for legitimate public objective does not lead to

expropriation.114Hence, a host State is not obliged to pay compensation to a

foreign investor for consequences caused by exercise of such right.115

96. The tribunal in Philip Morris v. Uruguay emphasized that actions fall within the

State’s police powers if they comply with a few conditions: “Action must be

taken bona fide for the purpose of protecting the public welfare, must be

non-discriminatory and proportionate”.116

97. Respondent submits that its measures fall within the notion of police powers

since they are implemented117 to serve a legitimate public purpose (a), are

proportionate to it (b), nondiscriminatory in its nature118 and adopted in

accordance with due process of law119.

a. Respondent’s measures are implemented to serve a legitimate public

purpose.

98. Every State has undeniable right to implement measures aimed to achieve public

purposes.120A regulatory measure is not considered as leading to unlawful

112 Titi, p.281; Newcomb/Paradell, p.358.
114 Ibid, AWG, p.139.
115 Feldman, p.103; Methanex, p.15; Tecmed, p.119 Quiborax, p.202; Too, p.26.
116 Philip Morris, p.305.
117 Saluka, p.276; El Paso, p.240.
118 See supra Part IV(C).
119 See supra Part IV(B).
120 ADC, p.432; CME, p.591; Methanex, p. 7; Feldman, p.103; Siemens, p.27.
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expropriation if it is based on legitimate objectives.121Arbitral tribunals

recognized existence of public purpose in situations of violence in the territory of

the host State.122

99. In the dispute at hand, the only purpose pursued by Respondent in

implementation of new legislative requirements for all coal-fired power plants

was to protect its population from disasters caused by coal emissions.

100. Respondent emphasizes that between 2000 and 2015, the ASNEC countries

experienced a massive increase in the amount of natural disasters occurring in

their territory, including at least 14 major floods, 6 of which took place in

Laoc.123 Millions of houses were destroyed in Laoc, causing damage to its

population and raising concerns not only in the Laocan government but

worldwide.124

101. In fact, Laoc has long relied on its substantial domestic coal mining and

generation capacities. The total share of the coal sector (including mining,

generation and other coal-related business) in the Laocan economy is estimated to

be as large as 20% of its total GDP. The coal industry employs millions of people

both in blue-collar and white-collar segments of the labour market. Experts

estimate that the coal industry employs up to 15% of Laocan domestic workforce.

Although Claimant’s coal power plant had positive influence on Respondent’s

economy, it also created new threats for Laocan population. Floods had caused

great loss to Laocan public interest, which is far beyond the benefits those

coal-related business could bring.

121 S.D.Myers, p.281; Saluka,pp. 255,262.
122 Biwater,p.729; Continental Casualty,p.196.
123 FDI Moot Case, p.27
124 Ibid.
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102. It is known that the population of Laoc has been suffering from annual floods of

increasing magnitude for 10 years. Even though the Laocan government has taken

continued efforts to build dams, levees and other types of protective constructions,

the floods still take thousands of lives and cause millions of dollars in property

damage every year.125In a recently published report of the task force of

environmental scientists formed by the Laocan government, the task force

concluded that the most probable (out of several) explanations would be that

floods occur because of greenhouse emissions made by numerous coal plants

operated in Laoc.126 Due to the tough circumstances, Respondent had to take

measures for the purpose of protecting its population, and Law 66/2016 and Law

72/72 were passed in that situation.

103. It is evident that there was a direct correlation between the growth of coal

emissions and the intensity of floods over the past years.127 Because of the

dramatic spike in the number of natural catastrophes and following ASNEC’s

environmental commitment, Laoc came under the ever-increasing pressure of

the other ASNEC Member States and ASNEC itself to sign the Seoul

Agreement on Climate Change.128 Moved by this treaty, on 17 February 2016,

the ASNEC Council adopted Coal Directive, setting up that all coal-fired power

plants used on the ASNEC Member States should be phased out by 31

December 2028 (i.e. in 12 years from the enactment of the Coal Directive).129

Consequently, under the pressure of the described circumstances Respondent’s

government was forced to implement new legislative requirements for all

coal-fired power plants.

104. Although, Respondent’s Council member voted against the adoption of the Coal

125 Ibid, p.31.
126 Ibid.
127 Ibid.
128 Ibid, p.27.
129 Ibid.
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Directive, she was outvoted. Thus, there was nothing Respondent could have

done to prevent the Coal Directive from being adopted, which was the collective

decision made by ASNEC Member States from the dimension of public interest

of the whole ASNEC countries.130 At the same time, Respondent did not

instantly banned all the coal-fired power plants in Laoc. For the best benefits of

investors, Respondent set the maximum deadline for the phase-out of coal-fired

power plants possible under the Coal Directive, thus allowing them to maximise

the returns from their power plants under the circumstances,131

105. As it was already considered, Respondent decided to pass Law 72/2016,

providing investors the opportunity to invest further into the renewable energy

sector an option entering into a 20-year energy supply contract at prices

substantially above market value, which was a win-win measure for both

investors and Respondent.132

106. Thus, Respondent submits that its actions served a public purpose.

b. Respondent’s measures were reasonable and proportional

107. In the investment context, the principle of proportionality requires finding a

balance between the interest of foreign investors and public policy objectives.133

To comply with proportionality requirement State’s measures should be

appropriate in the circumstances of the case and have rational connection with

the pursued public purpose.134

108. The tribunal in Tecmed v. Mexico explicitly invoked the proportionality

130 Ibid.
131 Ibid, p.28.
132 Ibid, p.29.
133 Kingsbury/Schill, p.21
134 Tecmed, p.122.
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principle for the first time in treaty-based investment arbitration. The tribunal

analyzed proportionality of the impact of the respondent’s interference into

foreign investor’s rights associated with the investment to the purpose of

respondent’s measures. It concluded that actions of the state were not

proportionate due to the lack of emergency and social crisis.135

109. In case at hand, Respondent measures were aimed at decreasing of frequency of

floods and other natural disasters caused by greenhouse emissions by coal plants

in Laoc136. In order to avoid further losses of Laocan nationals, Laoc passed

Law 66/2016 helping to cap the amount of greenhouse emissions by coal plants

within its territory.

110. At the same time, Respondent did not pursued the aim to cause any damage to

Claimants’ investments. The enactment of Law 66/2016 was the result to

comply with Respondent’s obligations under the ASNEC Charter to implement

the mandatory provisions of the Coal Directive.137 However, the real damage

was caused to Claimants not by Respondent’s decision to pass Law 66/2016 and

Law 72/2016 but rather by Claimants’ financing activities.

111. Hence, Respondent’s measures were reasonable and proportional and aimed

exclusively at safeguarding public interest and human well-being.

112. The police powers doctrine accepts a taking of property without compensation

to be lawful, if its purpose is to preserve the right of the State to regulate in the

public interest.138The tribunal in Feldman v. Mexico stated:“[G]overnments must

be free to act in the broader public interest … Reasonable governmental

135 Tecmed,pp.147-148.
136 FDI Moot Case, p.31.
137 Ibid, p.27.
138 Newcombe, p.481.
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regulation of this type cannot be achieved if any business that is adversely

affected may seek compensation.”139

113. In the case at hand, the measures taken by Respondent were a valid police

powers,consequently, a host State is not obligated to compensate an exercise of

such right. 140

114. Taking everything into consideration, Respondent asks this Tribunal to find that

there is no expropriation in the case at hand. Respondent’s actions fall within its

sovereign right to regulate and should be considered as non-compensable under

the doctrine of police powers.

C. Respondent Owes no Compensation to Claimant

115. In the unlikely event this Tribunal finds that Laoc expropriated Claimants’

investments, Respondent submits that it acted in compliance with Article III of

the AEIT and, thus, exempted from the liability for the damage suffered by

Claimants’ investments.

116. Article III of the AEIT includes a so called “exception clause” establishing a

particular regime in respect of compensation with exception of such

Expropriation where the host state is:141

(a) For a purpose which is in the public interest;

(b) Not discriminatory;

(c) Carried out under due process of law; and

(d)Accompanied by the payment of prompt, adequate and effective

compensation.

139 Feldman, p.103.
140 Feldman, p.103; Methanex, p.15; Tecmed, p.119; Quiborax, p.202;
141 FDI Moot Case, p.62
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117. The “exception clause” means that this type of provision does not establish an

obligation to compensate for damage to investors’ property owing to

expropriation if the host state have justifiable reasons. As it was demonstrated

above142, the measures taken by Respondent are implemented to serve a

legitimate public purpose, are proportionate to it, nondiscriminatory in its

nature143 and adopted in accordance with due process of law144. offering

investors the opportunity to invest further into the renewable energy sector an

option entering into a 20-year energy supply contract at prices substantially

above market value.145

118. Hence, Respondent has no obligation to pay compensation under Article III of

the AEIT.

142 Saluka, p.276; El Paso, p.240.
143 See supra Part IV(C).
144 See supra Part IV(B).
145 FDI Moot Case, p.29
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