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STATEMENT OF FACTS 

1. Claimant is Goliath National Bank (“GNB”), a joint-stock company incorporated under 

the laws of the Republic of Mercuria,1 engaged in the banking sector, and majority-owned 

by large institutional investors from Europe and the United States.2 It claims a right to 

bring the instant case based on an Assignment Agreement with a former investor in Laoc. 

 

2. Respondent is the Republic of Laoc, a country neighboring Mercuria,3  and a member 

state of the Association of Sovereign Nations for Economic Cooperation (“ASNEC”),4 

and a contracting party to the Treaty Concerning the Encouragement and Reciprocal 

Protection of Investments in the ASNEC Region (“ASNEC EIT,” or “EIT”).5 

 

3. Mountaintop Investments LLC is a Mercurian company specializing in long-term 

investments in conventional power generation installations, such as nuclear, gas and coal-

fired power plants.6 In 2009, Mountaintop constructed a 850 MW coal-fired power plant 

(“Ticadia-1”) in the municipality of Ticadia, in Laoc,7 operated by Ticadia-1 LLC, a 

Laocan subsidiary of Mountaintop.89 

 

4. In order to finance the construction of the plant, Ticadia-1 LLC entered into a Financing 

Agreement with Mercuria First National Bank JSC (“MFNB”), a joint-stock company 

with a long history of working with Mountaintop for its plant project.10 Pursuant to this 

Agreement, MFNB provided USD 600 million covering 60% of the cost of the Ticadia-1 

Power Plant. The loan was secured by a pledge of shares in Ticadia-1 LLC and of future 

 
1 Notice, ¶1. 
2 UF, ¶30. 
3 Id. at ¶9. 
4 Id. at ¶7.  
5 Id. at ¶8. 
6 Id. at ¶10. 
7 Id. at ¶11.  
8 Id. at ¶14. 
9 C.Exh.2. 
10 UF, ¶13.  
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power plant building and related assets. Further, Mountaintop served as guarantor of the 

loan.11 

 

5. On 25 September 2014, Ticadia-1 commenced its commercial operations.12 While no 

environmental concerns were raised or discussed at this early stage, in 2015, the Laocan 

Environmental Union would go on to secure 30% of the seats of the Laocan Parliament,13 

ushering in a new age of environmentally-sensitive legislation in Respondent state. In 

December of that same year, Respondent, along with other ASNEC Member States, 

signed the Seoul Agreement on Climate Change (”Seoul Agreeement”).14 

 

6. On 17 February 2016, as a result of its commitments under the Seoul Agreement, the 

ASNEC Council adopted Directive 2016/87, mandating the phase-out of all coal-fired 

powerplant operations in the territories of ASNEC Member States by 31 December 

2028.15 oPursuant to these groundbreaking measures, on 6 July 2016, the Laocan 

Parliament enacted Law 66/2016, adopting the shutdown date mandated by the 

Directive.16 This was in itself a direct result of growing pressure in Respondent State, 

resulting from the worsening natural disasters17 which were linked with coal-fired 

powerplant operations in Laoc18 

 

7. On 5 December 2016, Respondent enacted Law 72/2016 “on Energy Transition.” Law 

72/2016 established feed-in tariff scheme designed to bolster private investments into the 

renewables sector. It also established the Laocan Renewables Company (“LRC”), owned, 

funded and operated by Respondent,19 by the government, and is responsible for 

government investment in Renewable Energy Sources.20 

 

 
11 Id. at ¶14.  
12 Id. at ¶16.   
13 Id. at ¶19. 
14 Id. at ¶20. 
15 Id. at  ¶21. 
16 Id. at 23. 
17 Id. at ¶17. 
18 P.O.4. Clarif. 13.  
19 Id. at Clarif. 13. 
20 C.Exh.9, Art. 7. 
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8. Pursuant to Clause 5.4 of the Financing Agreement, the MFNB gave notice to Ticadia-1 

and Mountaintop that the market value of the pledged shares dropped by more than 25%. 

In the same notice, MFNB demanded that additional security be given within 30 days, 

otherwise the total amount of the loan would become due and payable.21 In reply, 

Mountaintop confirmed that the value of the pledged shares dropped by as much as 50% 

since the day Law 66/2016 was passed. However, it disclaimed liability as a guarantor, 

because the circumstances surrounding Ticadia-1’s inability to generate cash flow for 

payment were akin to a force majeure.22 

 

9. To avoid insolvency, MFNB entered into an Assignment Agreement on 1 July 2017 with 

GNB. Under an Assignment Agreement,23 MFNB assigned and transferred all its rights 

and claims  arising from the Financing Agreement to GNB, together with all secondary 

rights and obligations thereto which includes any potential claims against MFNB and 

Republic of Laoc.24 

 

10. On 31 January 2019, Claimant sent its Notice of Arbitration (“Notice”) to the Republic 

of Laoc, and nominated Mr. Perry Mason as its arbitrator.25 Under said arbitration notice, 

Claimant seeks compensation amounting to USD 450,000,000,26 constituting the value of 

the investment,.  

 

11. On 16 June 2019, Respondent filed a challenge to Mr. Mason’s appointment, as his prior 

conduct, including his participation as an arbitrator in a similar case, and subsequent 

social media posts, manifest his lack of impartiality and independence.27 

  

 
21 C.Exh.10. 
22 C.Exh.11. 
23 C.Exh.12.  
24 Id. 
25 UF, ¶31. 
26 Notice, ¶17. 
27 Challenge, ¶¶1&2.  



 

 

4 

 

ARGUMENTS 

12. Respondent submits that this Tribunal should (I) disqualify Mr. Mason as an arbitrator, 

(II) refuse to exercise its jurisdiction over the instant dispute, (III) find that the challenged 

acts are not attributable to Respondent and (IV) that Respondent’s acts do not violate Art. 

II of the EIT.  

I. MR. MASON MUST BE DISQUALIFIED AS AN ARBITRATOR 

13. Respondent is challenging Mr. Mason’s appointment because his capacity to decide 

independently and impartially is tainted with justifiable doubt, as can be gleaned from: 

(A) his involvement in the Hewer Plants v. Wellfalcon case (hereinafter, “Hewer”); (B) 

his failure to disclose such involvement; and (C) his public remarks and opinion as to a 

case of a similar subject matter.  Moreover, Mr. Mason’s disqualification would be for 

the interest of all parties. He must, therefore, be removed as an arbitrator in this tribunal.  

A. Mr. Mason’s involvement in Hewer casts a justifiable doubt as to his independence 

and impartiality. 

14. The challenge to an arbitrator is governed by the UNCITRAL Arbitration Rules of 2010 

(hereinafter, “UNCITRAL Rules”).28 The UNCITRAL Rules provide that the presence 

of justifiable doubt is a ground to challenge an arbitrator,29 to wit: 

Any arbitrator may be challenged if circumstances exist that give rise to justifiable 

doubts as to the arbitrator’s impartiality or independence.  

15. Doubts are justifiable if a reasonable and informed third party would reach the conclusion 

that there was a likelihood that the arbitrator may be influenced by factors other than the 

merits of the case as presented by the parties in reaching his or her decision.30  

 

16. The UNCITRAL Rules do not provide a more specific list of such acts considered to give 

rise to justifiable doubt. In practice, a majority of arbitral tribunals take guidance from 

 
28 P.O.2.  
29 UNCITRAL Rules, Art. 12.  
30 IBA Guidelines, Arts. 2(d) & 3(a). 
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the International Bar Association (IBA) (hereinafter, “IBA Guidelines”) on circumstances 

comprising justifiable doubt.31 Moreover, it is the very nature of guidelines to supplement 

existing rules and laws and to provide guidance where little or none exists.32 

 

17. The IBA Guidelines categorize certain acts into three lists: Red, Orange and Green. These 

lists are non-exhaustive and detail specific situations that, depending on the facts of a 

given case, give rise to justifiable doubts as to an arbitrator’s impartiality and 

independence. 

 

18. In circumstances enumerated under the Red List, an objective conflict of interest exists 

from the point of view of a reasonable third person having knowledge of the relevant facts 

and circumstances.33 The Orange List is a non-exhaustive list of specific situations that, 

depending on the facts of a given case, may, in the eyes of the parties, give rise to doubts 

as to the arbitrator’s impartiality or independence. The Green List is a non-exhaustive list 

of specific situations where no appearance and no actual conflict of interest exists from 

an objective point of view.  

 

19. In this case, Mr. Mason’s involvement in Hewer is part of the Orange List because (1) 

the present case involves a related issue, and (2) Laoc is an affiliate of Wellfalcon, the 

respondent in the former case.34  

 

1. Hewer and the present case are not only related, but also substantively 

similar. 

20. Lack of or doubt as to impartiality arises where an arbitrator is prejudiced in relation to 

the subject-matter of the dispute35 or where an arbitrator has already “taken a position” 

 
31 IBA Guidelines, Art. 2(b). 
32 Id. at Pg.. 3, ¶6. 
33  Id. at Art. 2(b). 
34 Id. at. Art. 3.1.5  
35 Id. at Art. 3.1. 
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in relation to the outcome of the dispute.36 As opposed to independence, which adopts an 

objective test, impartiality is assessed subjectively37 and its investigation requires an 

investigation to determine evidence of bias in reference to the “eyes of the parties.”38 

Because impartiality relates to the state of mind of an arbitrator, courts and tribunals in 

other jurisdictions rely upon a finding of apparent bias rather than actual bias in 

determining arbitrator impartiality.39 

 

21. Here, both cases emanate from the same measure, the ASNEC Directive 2016/86.40 

Moreover, the case of Hewer dealt with similar factual circumstances and issues.41 As 

reported, the Hewer case dealt with Hewer Plants’ investment in a lignite-fired power 

plant and connected open-cast lignite mine. According to the company’s website, its 

investment in Wellfalcon was made in 2005. After ASNEC had adopted the Coal 

Directive in February 2016, Wellfalcon required all lignite-fired power plants to be closed 

down by 2028 at the latest.42 

 

22. According to a press statement by Hewer Plants, the arbitral tribunal has upheld Hewer 

Plant’s claim that Wellfalcon has violated the so-called “fair and equitable treatment” 

standard. The tribunal ruled, however, that international responsibility for the coal phase-

out should be attributed to ASNEC, not Wellfalcon. 

 

23. The tribunal in Caratube v. Kazakhstan43 held that even if an arbitrator observes a great 

wall to separate the cases he is involved in, he cannot unlearn what he knows from 

previous cases and adopt it to his knowledge in other cases if the subject-matter is the 

same.  

 
36 Id. Art. 3.2. 
37 Trakman. 
38 Chung.  
39 Trakman. 
40 Challenge, ¶3 
41 UF, ¶32. 
42 R.Exh.9. 
43 Caratube, ¶¶78-86. 
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24. The tribunal in said case opined that the arbitrator’s participation in the prior award 

created a risk that “his understanding of the situation may well be affected by information 

acquired in the [prior] arbitration” and that as a result he is prone to decide based on “such 

external knowledge.” As such, the tribunal disqualified the arbitrator.44 

 

25. In this case, the fact that Mr. Mason was involved and has decided in the Hewer case 

which has a similar subject-matter casts a justifiable doubt to a reasonable and fair minded 

third party whether he can isolate his knowledge from such case to the present case. He 

has already “taken a position” as regards the dispute. It would be highly unlikely that a 

party would find Mr. Mason could be objective and open-minded in the present case. The 

standard of justifiable doubt under the UNCITRAL Rules, as such, has been sufficiently 

complied with. 

2. Laoc is affiliated with Wellfalcon. 

26. Both Laoc and Wellfalcon are Member States of ASNEC.45 As mentioned, the IBA 

Guidelines provide that an indicium of justifiable doubt is where an arbitrator “currently 

serves, or has served within the past three years, as arbitrator in another arbitration on a 

related issue involving one of the parties, or an affiliate of one of the parties.” 

 

27. In the case of CC/Devas v. India, two arbitrators were disqualified by the International 

Court of Justice, because they have both already served in earlier cases involving 

Argentina, where they took a position on a legal issue that was also expected to arise in 

the present case against India. It was also noted that one of the challenged arbitrators took 

a position on this issue through an academic publication. The Tribunal held that India 

must “have its arguments heard and ruled upon by arbitrators with an ‘open mind’ and 

that his must prevail.”46 

 

 
44 Id. at ¶89. 
45 R.Exh.3. 
46 CC/Devas, ¶58. 
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28. The aforementioned decision with respect to the arbitrator challenge must also be applied 

in this case. This tribunal must recognize the glaring similarity in factual and legal issues 

of the Hewer Plant case and the present dispute. Both disputes are rooted in a sovereign 

state’s exercise of its right to regulate by phasing-out a coal-fired power plants to address 

a threat, not only to the well-being of its people, but of all people.  

 

B. Mr. Mason’s public remarks and opinion as to Hewer are indicative of his lack of 

impartiality. 

29. Mr. Mason has clearly formed a firm opinion on the subject matter at issue in the present 

case. This is confirmed by his public jubilation at the decision in Hewer Plants on social 

media where he called it a “ground-breaking” decision, with the clear intent of 

commending the decision.47 

 

30. A fair-minded and reasonable third party would not be shy to conclude that Mr. Mason 

will remain consistent and would have a predisposition on this case arising from his 

gained knowledge from the “ground-breaking” case. This utterance alone created 

indicates a risk “that his understanding of the situation may… be affected by information 

acquired in the [prior] arbitration,” as earlier stated in the case of Catarube. As such, the 

subjective test under the UNCITRAL Rules and the IBA guidelines – that there be facts 

and circumstances that may, in the eyes of a reasonable third party, give rise to doubts as 

to impartiality and/or independence – have been complied with. 

 

C. Mr. Mason breached his duty to disclose. 

 

31. As an arbitrator, Mr. Mason has a duty to disclose. Under the IBA Guidelines, if facts or 

circumstances exist that may, in the eyes of the parties, give rise to doubts as to the 

arbitrator’s impartiality or independence, the arbitrator shall disclose such facts or 

circumstances to the parties.48 This duty rests on the principle that the parties have an 

 
47 Challenge, ¶5. 
48 IBA Guidelines, Part I, 3(a). 
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interest in being fully informed of any facts or circumstances that may be relevant in their 

view. 

 

32. Moreover, the Arbitration Rules and the IBA Guidelines49 provide for the ongoing duty 

of an arbitrator to disclose, to wit: 

An arbitrator, from the time of his or her appointment and throughout the arbitral 

proceedings, shall without delay disclose any such circumstances to the parties and 

the other arbitrators unless they have already been informed by him or her of these 

circumstances.50 

33. Indeed, nondisclosure cannot by itself make an arbitrator partial or lacking independence. 

However, the facts or circumstances that he or she failed to disclose can do so.  

 

34. Here, Mr. Mason failed to disclose that: first, he was involved in Hewer and second, that 

he has publicly advocated a position on the case.  

 

35. The IBA Guidelines require disclosure if the arbitrator has publicly advocated a position 

on the case, whether in a published paper, or speech, or otherwise.51 This is relevant 

because Mr. Mason made a distinctive position with respect to Climate Change 

Arbitration when he appeared as a guest in the Arbitration Podcast.  

 

36. Mr. Mason is also required to disclose his involvement in Hewer because, as earlier 

stated, even a mere indication or appearance of doubt, as long as said doubt is justifiable, 

may give rise to an arbitrator challenge and can give rise to an arbitrator’s duty to disclose. 

This circumstance, falling under the Orange List, not only requires disclosure but an 

express waiver of the parties as well.52  

 
49 General Standard 3 (a), IBA Guidelines. 
50 UNCITRAL Rules, Art. 11. 
51 IBA Guidelines, Part II, 3.5.2. 
52 Id. Pg. 18, ¶3.   
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37. In any case, it is clear that in cases of doubt as to whether an arbitrator should disclose 

certain facts or circumstances should be resolved in favor of disclosure.53 Besides, the 

IBA, in crafting the guidelines, recognizes that the lists are non-exhaustive and that 

challenges must be decided on a case-to-case basis. Mr. Mason, being a seasoned and 

expert arbitrator as claimant have established, should have known and should have 

disclosed these circumstances as soon as he was appointed an arbitrator by the Claimant.  

D. The removal of Mr. Mason will benefit all parties in this dispute. 

38. Dubious arbitrators disrupt an ongoing arbitration because it shifts the focus away from 

the object in dispute and onto the tribunal itself.54 In arbitration proceedings where the 

disqualification of an arbitrator is sought, the evil sought to be avoided is the use of 

obstructive and dilatory tactics to manipulate or delay the proceedings. In the present 

case, it would be more expedient if the tribunal disqualifies Mr. Mason because Claimant 

already has a proposed substitute nominee if Mr. Mason will be replaced.55 

 

39. By sustaining the challenge put forth by Respondent, this tribunal would be upholding 

the fundamental right of the Respondent to an impartial and independent tribunal.56 This 

would also remove any doubt in the eyes of a fair-minded and reasonable third party. 

 

40. Removing Mr. Mason will be a good precedent in requiring parties to be diligent when 

appointing arbitrators. Part I, 7(c) of IBA guidelines require a party to dispute to perform 

reasonable enquiries and provide any relevant information available to it. Claimant here 

had the duty to perform a reasonable due diligence on Perry Mason’s impartiality and 

independence. 

 

 
53 IBA Guidelines, Part I, (3)(d). 
54 Schneider  
55 P.O.2. 
56 Briner & Schlaberndorff. 
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41. All told, Mr. Mason must be disqualified from being a member in this Tribunal because 

no reasonable third-party, fair-minded individual can perceive him as fair and impartial. 

Since the UNCITRAL Rules merely require justifiable doubt to disqualify an arbitrator, 

all these facts and circumstances warrant his disqualification. 
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II. CLAIMANT HAS NO LEGAL STANDING 

42. All claims of MFNB arising from EIT were assigned to Claimant through an Assignment 

Agreement.57 Respondent submits that treaty claims cannot be assigned privately because 

(A) EIT does not contain any legal framework for the assignment of claims, (B) 

assignment of treaty claims arising from EIT amounts to an abuse of process, and (C) the 

nature of claims is considered intuitu personae to MFNB. 

 

43. Assuming that the investment in dispute is the Assignment Agreement where Claimant 

made an investment of $150,000,000, (D) the tribunal still does not have jurisdiction 

because Claimant does not own nor did it make any investment under the EIT. 

Furthermore, should the tribunal decide that Claimant has no standing (E) Claimant and 

MFNB can still enforce their rights. 

A. The EIT does not contain any legal framework for the assignment of claims. 

44. Treaty claims are not assignable under the EIT. However, in interpreting the legal 

framework of the treaty, Article 31 of the Vienna Convention provides that treaties should 

be interpreted in good faith in the light of its object and purpose. 

 

45. The object and purpose of EIT is clearly outlined as the continued “economic growth and 

development in the ASNEC Region through joint efforts in promoting intra-ASNEC 

investment flows;”58 Thus, the EIT protects intra-ASNEC investments, and not those 

originating from sources outside the ASNEC region. 59 As noted by Prosper Weil in his 

dissent to the decision in Tokios Tokeles, when it comes to ascertaining the international 

character of an investment, the origin of the capital is relevant, and even decisive.60 In 

that case, the issue was the nationality of the investor, for the purpose of its entitlement 

to protections under the Lithuania-Ukraine BIT. However, Respondent asserts that the 

 
57 C.Exh.12.  
58 EIT, Preamble, L.1587-1588. 
59 Id. L.1587-1588. 
60 Tokios Tokeles (Dissent), ¶20. 
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same interpretation can be made to contextualize the limitations on investor protections 

under the EIT. 

 

46. In the case of Claimant, its majority shareholders are decidedly not ASNEC member 

states, to wit: Europe and United States.61 Thus, to accord Claimant the protections 

available under the EIT would in effect extend investment treaty protections to parties not 

contemplated under the treaty. Providing investors of non-member States with the 

protection accorded by the EIT is clearly contrary to the legal framework posited by the 

EIT.  

 

47. Although the EIT follows the incorporation test in determining whether an investor is a 

protected contracting party pursuant to Article I(4)(b), and Claimant was incorporated in 

Mercuria, it does not escape the fact that there would be leakage in investment flows and 

it will violate the very object and purpose of the EIT if the assignment will be allowed. 

B. Assignment of treaty claims from EIT amounts to an abuse of process 

48. The notion of abuse of process is considered an application of the abuse of rights 

principle, and “consists of the use of procedural instruments or rights by one or more 

parties for purposes that are alien to those for which the procedural rights were 

established.”62 Abuse of process is not in keeping with the sound principles of Investor-

State Investment dispute and can negate the tribunal’s jurisdiction.63  

 

49. Here, the tribunal cannot have jurisdiction because the assignment of treaty claims was 

designed to abuse the process, namely: (1) the treaty claims were assigned at the time fact 

of dispute already arose and (2) the sole intention of Claimant was to profit from the 

proceedings.  

 
61 UF, ¶30, L.1550-1551. 
62 Kolb, ¶65. 
63 See Mobil & Phoenix. 
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1. Treaty claims were assigned at the time the fact of dispute already arose.  

50. In Mobil v. Venezuela, the tribunal held that assignment of treaty claims having 

preexisting dispute would constitute an abusive manipulation of the system of 

International Investment protection.64 In Phoenix v. Czech Republic,65 the tribunal 

declined jurisdiction because the assigned claim was already burdened with civil 

litigation. “Dispute” was defined as facts that led to the dispute occurred, or in any event, 

before the dispute arose.66 

 

51. Here, the fact that gave rise to the dispute was the enactment of Law 66/2016 on 6 July 

2016. MFNB assigned the treaty claims to Claimant on 1 July 2017. Hence, the 

assignment is considered an abuse of process because it was made at the time the dispute 

already arose.  

2. Sole intention of Claimant was to profit from the proceedings. 

52. In Phoenix, the tribunal held that only investments that are made in compliance with the 

international principle of good faith and do not attempt to abuse the system should be 

protected, and denied jurisdiction because the purpose of the assignee was only to have 

an interest in the Bilateral Agreement and the transaction was not bona fide.67 In Pac Rim 

v. El Salvador, the tribunal considered that the dividing line between bona fide 

assignment of treaty claims and an abuse of process was the point when a party ‘can 

foresee a specific future dispute as a very high probability and not merely as a possible 

controversy.’68 In Europe Cement v. Turkey, the tribunal held that a claim that is based 

on the purchase of an investment solely for the purpose of commencing litigation is an 

abuse of process.69   

 

 

 
64 Mobil, ¶¶205-206. 
65 Phoenix, ¶136. 
66 SGS, ¶¶109-110. 
67 Phoenix, ¶113. 
68 Pac Rim, ¶2.96. 
69 Europe Cement, ¶159. 
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53. Here, Claimant can foresee a future arbitration dispute because the assignment of treaty 

claims was made when MFNB was already planning to initiate an arbitration proceeding 

with Respondent.70 The assignment was not bona fide because Claimant did not make any 

contributions to the economic activity in the energy sector of Respondent. Hence, it is 

submitted that the sole intention of Claimant was to profit from the proceedings. 

C. The nature of claims is considered intuitu personae to MFNB. 

54. Rights arising from international agreements cannot be assigned if the agreement itself 

does not recognize the assignability or rights coming therefrom, or was entered into 

because of the unique characteristics of either of the contracting parties (intuitu 

personae).71   

 

55. Respondent submits that rights of MFNB cannot assign to claimant because (1) EIT does 

not have any legal framework on the assignability of rights, and (2) the nature of the 

investment is personal to MFNB. 

  1. EIT do not have any legal framework on the assignability of rights.  

56. As discussed in II.A of this memorial, the EIT prohibits assignment of treaty claims that 

would result into leakage on intra-ASNEC investments. 

 

57. It is conceded that Section 7 of the Financing Agreement72 gives MFNB the right to assign 

all rights under the Financing Agreement to any third party and no consent shall be 

necessary for such an assignment. However, Article 11(3) of the United Nations 

Convention on the Assignment of Receivables in International Trade provides that the 

assignor and the assignee are considered implicitly to have made applicable to the 

assignment a usage that in international trade is widely known to, and regularly observed 

by, the parties to the assignment of the particular category of receivables.   

 

 
70 UF, ¶29. 
71 Di Bella. 
72 C.Exh.12, L.262-265. 
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58. In the present case, although said agreement does not limit the right of MFNB to assign 

its rights therefrom to any third party, the Assignment Agreement is presumed to include 

limitations set by the EIT and international laws on assignment of treaty claims. Claimant 

cannot invoke Section 7.1 of the Financing Agreement to support the validity of 

assignment because the EIT prohibits assignment of treaty claims that would result into a 

leakage on intra-ASNEC investment.73 

  2. Nature of the investment is personal to MFNB. 

59. In Vannessa Ventures v. Venezuela,74  the tribunal held that agreements can be intuitu 

personae in nature due to the complex selection process of the identity and expertise of 

the Investor. 

 

60. Comfort and trust are two of the factors in choosing partner banks to finance large 

transactions.75 Here, MFNB was specifically chosen by Mountaintop to finance Ticadia-

1 because of MFNB’s long standing relationship with Mountaintop. Mountaintop did not 

consider any other institution because of its comfort and trust with MFNB.76  

D. Claimant does not own nor did it make any investment under the EIT 

61. Assuming that the Assignment Agreement is the investment in dispute, the Assignment 

Agreement is not a protected investment under the EIT because it failed to comply with 

the definition of investment, to wit: (1) Assignment Agreement does not satisfy the 

conditions found in Article 1(1) paragraph 1 of the EIT, (2) Assignment Agreement does 

not satisfy the conditions found in Article 1(1) paragraph 3 of the EIT.  

 
73 See II.A. of the Memorial. 
74 Vannessa, ¶¶1, 3.3.4. 
75 Ungashick 
76 P.O.3, Clarif. 3. 
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1. Assignment Agreement does not satisfy the conditions found in Article 1(1) 

paragraph 1 of the EIT. 

62. Article 1(1) par. 1 of the EIT provides: 

“Investment” means every kind of asset owned or controlled by Investors of a 

Contracting Party, either directly or indirectly, outside that Contracting Party’s 

Area but within the Area in terms of Article 1(6)(b). 

There are two (2) requirements laid down by Article I(1), namely: (1) the investment is 

made outside the area of Contracting Party where the supposed to be investor is domiciled 

and (2) within the Area of Respondent.  

 

63. The tribunal in Ambiente Ufficio v. Argentina77 held that area of investment is 

determined by which State benefited by such investment.  

 

64. Here, the Assignment Agreement was made outside the Area of Respondent since the 

same is governed by Laws of Mercuria and the benefits inured to the banking sector of 

Mercuria as MFNB is domiciled in Mercuria. Hence the Assignment Agreement is not 

protected because it was made within the Area of Mercuria and not within Respondent’s. 

2. Assignment Agreement does not satisfy the conditions found in Article 1(1) 

paragraph 3 of the EIT. 

65. Article 1(1) paragraph 3 of the EIT provides:  

“Investment” refers to any investment associated with an Economic Activity in the 

Energy Sector. 

 

66. EIT defined EAES as economic activities concerning the exploration, extraction, refining, 

production, processing, utilization, storage, land transport, transmission, distribution, 

trade, financing, marketing, or sale of any energy resources (including natural resources), 

 
77 Ambiente Ufficio, ¶499. 
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materials, installations and products.78 EIT requires that the investment should be 

associated with EAES to be a protected investment under the treaty. 

 

67. EIT’s definition of protected investments in Article I(1) paragraph 3 has similar wording 

with the Energy Charter Treaty’s (ECT) Article I(6) paragraph 3. The drafters of the ECT 

included in the EAES the notion of energy asset,79 every kind of asset in the energy field,80  

or every kind of asset "employed in association with the exploration, production, 

conversion, storage, transport, distribution and supply of Energy Materials and Products 

and related services.81  

 

68. Here, nothing in the proceeds received by MFNB inured to assets in the energy field, 

notion of energy asset or assets employed in association with exploration of energy 

materials and products. Fundamentally, it was MFNB who received the consideration 

paid by Claimant in exchange for treaty claims against Respondent. Only MFNB and 

Claimant economically benefited from the Assignment Agreement. 

E. Claimant can still enforce its rights under the Assignment Agreement before 

Mercurian courts. 

69. Assuming that the tribunal decides that Claimant has no standing, (1) MFNB can pursue 

its claim against Respondent using the consideration received from the Assignment 

Agreement, and (2) assuming without conceding, MFNB is entitled to damages, Claimant 

can enforce its rights against the Assignment Agreement before the Mercurian Courts. 

 
78 EIT, Art. 1(3) 
79 ECT draft of September 16, 1992. 
80 ECT draft of November 25, 1992. 
81 ECT draft of December 21, 1992. 
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1. MFNB can pursue its claim against Respondent using the consideration 

received from the Assignment Agreement. 

70. One of the reasons why MFNB assigned its treaty claim against Respondent was to avoid 

insolvency.82 When MFNB entered into an Assignment Agreement with Claimant, 

Respondent received $150,000,000 as consideration.83 Hence, the possibility of MFNB’s 

insolvency became moot. The consideration received can be used by MFNB to pursue its 

claim against Respondent.  

2. Claimant can enforce its rights against the Assignment Agreement before 

the Mercurian Courts. 

71. Although the Assignment Agreement is not binding in the international sphere, the said 

agreement is governed by Mercurian laws.84 Assuming without conceding, that MFNB is 

entitled to damages, Claimant can enforce its rights against the Assignment Agreement 

before the Mercurian Courts.  

 

72. To allow assignment of treaty claims to third party would defeat the object and purpose 

of the Investor-State Dispute Settlement System and the sanctity of the privity of 

international agreements. These laws are not intended to create rights and obligations for 

non-Parties. A claim under the investment treaties, with its carefully structured system, is 

not a readily assignable as shares in the stock-exchange market or other types of 

negotiable instruments, such as promissory notes or letters of credit."85 

  

 
82 UF, ¶29. 
83 C.Exh.12, ¶2.1. 
84 C.Exh.12, ¶3. 
85 Mihaly, ¶24. 
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III. THE CHALLENGED MEASURES ARE NOT ATTRIBUTABLE TO RESPONDENT. 

73. The attribution of conduct to a State or an international organization is one of the two 

essential elements for an internationally wrongful act to occur, the other being the act or 

omission that constitutes the breach under international law.86  

A. No violation of international law was committed. 

74. In exercising sovereign power, the State enjoys broad discretion in establishing their 

public policy. States are also free to judge for itself what it considers necessary or useful 

for the public good, as long as it is not abusive and unreasonable. State measures are 

prima facie a lawful exercise of state power. The requirements for a general regulatory 

measure to be deemed valid are laid down in El Paso v. Argentina, that: (a) it must be 

made for a public purpose; (b) it must be non-discriminatory; and (c) taken in conformity 

with due process.87 

 

75. The assailed measures were made for a public purpose. Specifically, floods have 

endangered the lives of Laocan citizens for decades and threaten those of the generations 

to come. Further, environmental scientists concluded that the most probable explanation 

for the floods would be the greenhouse emissions made by numerous coal plants operated 

in Laoc. There was a direct correlation between the growth of coal emissions and the 

intensity of floods over the past years.88  

 

76. Second, there was no discrimination as the measure did not differentiate between foreign 

and domestic investors. The Claimant’s inability to operate the Ticadia-1 power plant 

arises from a valid regulatory measure banning coal-fired power plants in 2028, and not 

due to their being a subsidiary of a foreign entity.  

 

 
86 ARIO, Art. 4.  
87 El Paso, ¶240. 
88 R.Exh.2, Ln. 726-728. 



 

 

21 

 

77. Lastly, due process was accorded to claimants. Due process involves proper notice of 

legal action and the opportunity to be appear and be heard.89 The tribunal 

in AIG highlighted that due process is followed when the adoption of a measure takes 

place in accordance with the State’s domestic legislation.90 In the present case, 

Respondent performed negotiations with the relevant stakeholders in the industry prior to 

the enactment of Law 66/2016, although no agreement was reached.91 

B. Breach, if any, is attributable to ASNEC, and not to Respondent. 

78. Under the principle of lex specialis, special rules relating to international responsibility 

may supplement or replace more general rules, in whole or in part.92 Such special rules 

may be contained in the rules of the organization applicable to the relations between an 

international organization and its members. 

 

79. In this case, the Founding Charter of ASNEC provides that the ILC Articles on the 

Responsibility of International Organizations (ARIO) govern the attribution of conduct 

when Member States enforce or implement any legal acts of ASNEC, mutatis mutandis.93  

1. Respondent’s Parliament acted as an agent of ASNEC in implementing Law 

66/2016. 

80. The Articles on the Responsibility of International Organizations (ARIO) consider the 

conduct of an organ or an agent of an international organization in the performance of its 

functions to be an act of that organization.94 An “agent of an international organization” 

means an official or other person or entity who is charged by the organization with 

carrying out, or helping to carry out, one of its functions, and thus through whom the 

organization acts.95 

 

 
89 Vivendi, ¶5.2.10 
90 AIG, ¶10.5.1. 
91 P.O.3, Clarif. 10. 
92 ARIO Commentaries, Pg. 102. 
93 R.Exh.3, Art. 120, Ln. 803-804. 
94 ARIO, Art. 6. 
95 Id. at Art. 2 (d), ARIO. 
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81. The ICJ has interpreted the words “organ” or “agent” in the most liberal sense, that is to 

say, any person who, whether a paid official or not, and whether permanently employed 

or not, has been charged by an organ of the organization with carrying out, or helping to 

carry out, one of its functions—in short, any person through whom it acts.96 

 

82. In European Communities – Protection of Trademarks and Geographical Indications 

for Agricultural Products and Foodstuffs, a complaint was filed against the European 

Union (“EU”) Community when the latter’s regulations violated the rights of other 

countries under the Agreement on Trade-Related Aspects of Intellectual Property Rights 

(“TRIPs”). The World Trade Organization (“WTO”) Panel recognized that it is the EU 

Community would be made responsible for the acts of its Member States because these 

were de facto organs of the EU Community. 97 

 

83. The attribution was made to the EU Community even though EU Community laws were 

executed through the authorities of its Member States acting as a de facto organ of the EU 

Community. 98 

 

84. In this case, Art. 115 of the ASNEC Charter details the manner in which regulations, 

directives, and decisions are binding on ASNEC Members.99 Art. 120 explicitly states 

that ASNEC “enforces or implements its legal acts through the organs of its Member 

States.” The same provision also details that Article 6 and 7 of the ARIO governs the 

attribution of conduct in the implementation of ASNEC’s legal acts.100 Clearly then, 

ASNEC acts through the law-making body of Respondent, who therefore acts as a de 

facto agent of ASNEC. 

 

 
96 Reparation, Pg. 177. 
97 ARIO Commentaries, Pg. 103, ¶4.   
98 Id. at ¶5. 
99 EIT, Art. 115. 
100 EIT, Art. 6.  
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85. Moreover,  tribunals in a number of cases have set forth the following conditions in 

considering whether an agency relationship exists between two legal entities, namely: (a) 

that the purported principal and agent must be separate legal entities; (b) the two entities 

must have consented to the agency relationship; and (c) the purported principal must 

exercise control over the acts of its purported agent.101 

 

86. The aforementioned conditions are present in the relationship of ASNEC and Respondent 

for they are separate legal entities, the latter having consented to be a member of the 

former and to consequently cede some of its sovereign rights through the enactment of 

the ASNEC Charter. Moreover, ASNEC exercises control over some of the acts of 

Respondent by virtue of the latter’s membership to ASNEC.  

 

87. In any case, tribunals have expressed that the formal characterization as an agent or organ 

is not a necessary condition for attribution, any more than a sufficient condition. Without 

such a characterization, conduct could be attributable if a functional link between its 

author and the international organization is established.102 In this case, such functional 

link exists – Respondent is charged by ASNEC through its Charter with carrying out 

regulations, directives and decisions of the latter. This provides undeniable proof that 

Respondent was acting as ASNEC’s agent in its implementation of the assailed measures. 

2. ASNEC exercised effective control over Respondent in enacting Law 

66/2016. 

88. Article 7 of the ARIO places the attribution of conduct to the international organization 

when an organ of a State is placed at the disposal of and is within the effective control of 

the said international organization.  

 

89. Effective control is assessed under three conditions: (a) it must be 'factual', (b) exercised 

in respect of the 'specific conduct' of the agent and (c) assessed by taking account of the 

 
101 ARIO Commentaries, Pg. 99, ¶3.  
102 ASR, Art. 5; ARIO, Arts. 2(d) & 6. 
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'full factual circumstances and particular context in which international organizations and 

their members operated'.103 In short, the test of effective control as formulated in ARIO 

Art. 7 entails the determination of which entity was really in control of the harmful 

conduct.104 

 

90. First, it must be determined whether control was concretely and actually exercised, 

beyond the formal delegation of operational authority. The test of effective control 

attempts to verify whether the formal delegation of control by the state to the international 

organization was genuine or whether control was actually retained or resumed by the 

state. Secondly, what matters is control over the conduct alleged as wrongful, rather than 

control over the mission in general. And finally, effective control must be assessed by 

taking full account of the particular circumstances and factual context. 

a. Respondent was legally mandated to implement Law 66/2016. 

91. That control was concretely and factually exercised by ASNEC in respect to 

Respondent’s specific conduct is demonstrated by its implementation of Directive 

2016/87 on the renewable sources of energy, which contained strict and precise terms as 

to the termination of the operation of coal-fired power plants.105 The Directive orders that 

all coal-fired power plants in the ASNEC Member States shall be phased out by 31 

December 2028.106  

 

92. A directive is binding upon each Member State to which it is addressed.107  This being 

the case, the specified date in the Directive, was binding on Respondent. If Respondent 

fails to implement or enforce this, Respondent can be found to be in serious breach by the 

ASNEC Council.108 A Member State in breach may have certain rights suspended or may 

be forced to pay penalties or a lump sum. 

 
103 ARIO Commentaries, Art. 7, ¶4, Pg. 57. 
104 Id. at Pg. 50. 

 
105 UF, ¶21. 
106 C.Exh.8, Ln. 385. 
107 R.Exh.3, Art. 115(3). 
108 Id. at Art. 124. 
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93. Furthermore, Respondent is bound to follow the Coal Directive because it is a signatory 

of the United Nations Framework Convention on Climate Change (UNFCCC) and the 

Seoul Agreement by virtue of its membership with ASNEC. The principle of pacta sunt 

servanda obligates Respondent to perform its obligations in good faith as to the treaties 

to which it is a signatory.109  

b. Respondent is constrained to implement the strict terms of the Coal 

Directive as they were written. 

94. To recall, Article 1 of Law 66/2016 as implemented by Respondent provides that “All 

coal-fired power plants on the territory of Laoc shall be phased out by 31 December 

2028.” This is no more than a direct and verbatim adoption of the Directive. The Directive 

was so strictly worded that it left Respondent no choice but to implement it as it is. 

Respondent’s hands were tied as it could not have prevented the adoption of the Directive 

even though its representative to the ASNEC Council voted against it. 

 

95. In fact, Respondent did not even adopt the most stringent measure. Article 7(2) allows 

states to gradually reduce coal-fired power plant operation prior to the deadline date of 

31 December 2028. Respondent is in fact allowing coal plants full liberty of operation 

from July 2016 until the end of 2028. This period not only allows Claimant to continue 

earning for over a decade, but also to adopt whatever economic measures may be 

necessary to mitigate their loss.  

c. ASNEC could have prevented the passage of or modified the 

Directive, but it chose not to. 

96. As stated, the third condition in determining whether an agency relationship exists is by 

taking full account of the particular circumstances and factual context. Factual 

circumstances suggest that ASNEC committed omissions that led to the measures being 

assailed by Claimant. 

 

 
109 VCLT, Art. 26. 
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97. The Seoul Agreement on Climate Change, to which ASNEC, its Member States, and other 

countries are a signatory to, instructs that measures combatting climate change be 

“implemented to reflect equity and the principle of common but differentiated 

responsibilities and respective capabilities, in the light of different national 

circumstances.”110 

 

98. It further provides that parties to the Agreement who have reached an agreement to act 

jointly must notify the secretariat of the terms of that agreement, including the emission 

level allocated to each Party within the relevant time period, when they communicate 

their nationally determined contributions (NDCs).111 

 

99. Despite these provisions in the Seoul Agreement, ASNEC and its Member States did not 

agree to “act jointly” under the Seoul Agreement.112 The Nationally Determined 

Contribution was communicated only on behalf of ASNEC on 3 February 2016, after it 

already passed Directive  2016/87. 

 

100. As a result, the Directive only provided for one measure, which did not take into account 

the current investment climate in Laoc. After the Directive has been implemented, 

ASNEC failed to modify the Directive in compliance with the Seoul Agreement. These 

omissions illustrate that the alleged harmful measures, if any, were caused by ASNEC 

and not Respondent. 

  

 
110 R.Exh.4, Art.2(2). 
111 Id. at Art. 4(16). 
112 P.O.3, Clarif. 19. 
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IV. RESPONDENT ACCORDED CLAIMANT AND MFNB FAIR AND EQUITABLE TREATMENT (FET) 

PURSUANT TO ARTICLE II (1) OF THE EIT. 

A. Respondent did not violate its FET obligation. 

101. Art. II of the ASNEC EIT mandates contracting states to “accord… Investments of 

Investors of other Contracting Parties fair and equitable treatment.”113 Now, Claimant 

alleges that Respondent, pursuant to Respondent’s adoption of Law 66/2016, has violated 

this mandate. 

 

102. On the contrary, Respondent has always upheld the standards of protection for its foreign 

investors. As held in Tecmed v. Mexico, the obligation to accord fair & equitable 

treatment (FET)  is nothing more and nothing less than “treatment that does not affect the 

basic expectations that were taken into account by the foreign investor to make the 

investment.”114 Further, the Tribunal also considered the requirements of due process & 

reasonableness in order to determine the host state’s compliance with the fair & equitable 

treatment standard.115 In the same vein, Respondent’s did not violate Claimant’s right to 

FET because  (1) Respondent did not violate the basic expectations which were taken into 

account to make the investment; (2) Respondent accorded Claimant with due process; 

and, (3) the measure adopted was reasonable. 

1. Respondent did not violate the basic expectations which were taken into 

account to make the investment.  

103. To begin, it must be noted that the expectations which are evaluated and considered under 

the FET standard are those which were taken into account in order to make the investment. 

As earlier stated, Claimant did not make any investment. Thus, it cannot be said that it 

took any considerations into account. This point having been earlier discussed, it will not 

be belabored, but, suffice it to say that Claimant’s allegation of a breach of its entitlement 

of FET must fail at the first hurdle because it is not an investor in Respondent state.  

 
113 EIT, Art. II. 
114 Tecmed, ¶154. 
115 Id. 
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104. However, should this Tribunal consider Claimant an investor entitled to the protections 

under the EIT, its allegations of a breach still will not lie. In Thunderbird v. Mexico, the 

Tribunal held that an investor is entitled to rely on a Host State’s conduct when such 

conduct “creates reasonable and justifiable expectations on the part of an investor to act 

in reliance on said conduct, such that a failure by [a] Party to honor those expectations 

could cause the investor to suffer damages.”116 Thus, in order for an investor’s rights to 

FET to be breached, it is necessary that (a) there be a specific assurance; (b) a reasonable 

expectation that such assurance would be met; and, (c) an inducement of investment by 

way of that assurance.117 

 

a. Respondent did not offer any specific assurances to Claimant. 

105. To begin, it must be noted that the expectations which are evaluated and considered under 

the FET standard are those which were taken into account in order to make the 

investment.118 As earlier stated by my co-counsel, Claimant did not in fact make any 

investment. In fact, when it entered into its so-called Assignment Agreement, the 

measures it assails were already long in place—casting some shadow on its motivations 

for entering into the agreement at all. This point having been earlier discussed, it will not 

be belaboured, but, suffice it to say that Claimant’s allegation of a breach of its entitlement 

of FET must fail at the first hurdle because it is not an investor in Respondent state. 

However, should this Tribunal consider Claimant an investor entitled to the protections 

under the EIT, its allegations of a breach still will not lie. 

 

106. Tribunals have held that, while state’s representations form the basis for legitimate 

expectations, legitimate expectations do not arise from all representations. Thus, in 

Continental Casualty v. Argentina, where the Claimant alleged that certain statements 

by Minister Cavallo created expectations against any change in Argentina’s policy, the 

 
116 International Thunderbird, ¶¶ 147-148. 
117 Glamis Gold v. USA, ¶766 
118 Parkerings v. Lithuania, par. 331 
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Tribunal ruled that “political statements have the least legal value, regrettably but 

notoriously so.”119 

 

107. Thus, Claimant could not have relied on Governor Ji-Yeong’s statement in deciding to 

make an investment. It is of note that the governor’s statement was made in for the 

purpose of publicity, being published in the Ticadian Weekly Journal,120 and presented in 

his re-election campaign as among his achievements.121 The facts make clear that these 

statements were not made in relation to a genuine commitment, but were mere political 

statements upon which Claimant was not entitled to rely. The character of the former 

Governor’s statements is made all the more apparent when considering the fact that, apart 

from a brief statement in 2016, he has made no further statements concerning the plant, 

its status, or Law 66/2016.122  

 

108. Further, it should be noted that even the license issued by Laoc offered no specific 

assurances. As a rule, licenses are considered as mere privileges revocable at the pleasure 

of the grantor.123 However, it is not uncommon for a licensee to argue the existence of a 

legitimate expectation based on a permit or license. In the present case, Respondent issued 

Ticadia-1 a license for the commercial operation of the power plant valid until the year 

2054.124 Notably, the license made mention of compliance with both laws concerning the 

operation of power plants, as well as those concerning environmental requirements.125 

Clearly then, the license was always conditioned on compliance with the relevant laws. 

 

109. At this juncture, it is relevant to consider the amendment of the existing laws. Claimant 

alleges that the enactment of Law 66/2016 transformed the legal framework in 

 
119 Continental Casualty Company v. Argentina, ICSID Case No. ARB/03/9, Award, 5 September 2008, par. 261 
120 Par. 8, Notice of Arbitration, & Exh. C-5. 
121 Par. 9, Notice of Arbitration. 
122 Clarif. No. 1, P.O. No. 3. 
123 Modern Theatres (Provincial) Ltd v Peryman [1960] NZLR 191; Randall v Northcote Corporation (1910) 11 CLR 

100; Metropolitan Meat Industry Board v Finlayson (1916) 22 CLR 340 
124 R-1, pg. 30  
125 Exh. R-1. 
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Respondent state in a manner violative of the FET standard. However, as held in AES v. 

Hungary, “a legal framework is by definition subject to change as it adapts to new 

circumstances day by day and a state has the sovereign right to exercise its powers which 

include legislative acts.”126 In that case, the Tribunal ruled that where there was no 

specific commitment that a state would not in fact change its laws, by way of a 

stabilization clause or a similar commitment, any change could not be regarded as 

violative.127 

110. In this case, it should be noted that the EIT did not in fact contain a stabilization clause. 

Stabilization clauses are important risk mitigation legal devices in investment treaties,128 

which seek to determine the scope of the government's undertaking not to alter the 

regulations applicable to a given contract.129 Thus, in Lemire and Total, the Tribunal held 

that it is only when the treaty includes a reference to the stability of the host state’s legal 

framework that tribunals should incorporate this element in their FET assessment. In this 

case, there is no such stabilization clause that prohibits Claimant from making 

modifications to the applicable legal regime. On the contrary, the ASNEC Charter, which 

was part of the applicable legal regime at the time the investment was made, supports 

legislative changes. Specifically, the ASNEC Charter provides that Member States have 

an obligation to “promot[e] measures at the international level to deal with… in particular, 

combating climate change,”130 and to “promote… the development of new and renewable 

forms of energy.”131 Additionally, Article VII of the EIT recognizes the right of each 

Party to establish its own levels of domestic environmental protection and environmental 

development policies and priorities, and to adopt or modify accordingly its environmental 

laws.  

 

111. Thus, clearly, no specific assurance was made, such that Claimant could rely on the same, 

much less allege a violation thereof. 

 
126 AES, ¶9.3.29 
127 Id. at 9.3.31. 
128 Cotula, Pg. 147. 
129 Crockett, Pg. 525-27 
130 EIT, Art. 61(1)(e). 
131 Id. at Art. 75(1)(c). 
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b. Claimant’s expectation was not reasonable. 

112. An investor’s legitimate expectations should be balanced with the host state’s regulatory 

interest.132 Every state has an interest in the regulation of its affairs. As held in Parkerings 

v. Lithuania, “a State has the right to enact, modify or cancel a law at its own discretion. 

Save for the existence of an agreement, in the form of a stabilization clause or otherwise, 

there is nothing objectionable about the amendment brought to the regulatory framework 

existing at the time an investor made its investment.”133 

 

113. It should be noted that investment considerations are not the sole circumstance which 

states take into account when evaluating legislative policy. Cognizant of this, in Duke v. 

Ecuador, the Tribunal set out a holistic approach to the evaluation of expectations, 

stating: “The assessment of the reasonableness or legitimacy [of the investor’s 

expectations] must take into account all circumstances, including not only the facts 

surrounding the investment, but also the political, socioeconomic, cultural and historical 

conditions prevailing in the host State.”134 Thus, Respondent calls to the Tribunal’s 

attention several circumstances which demonstrate that Claimant’s expectation of a 

legislative freeze was in itself unreasonable: (i) the trend toward environmentally sound 

legislation; and, (ii) the general business climate of Laoc. 

 

i. Ticadia-1 had knowingly made its investment despite the trend 

toward environmentally sound legislation in Laoc & ASNEC in 

general. 

114. Tribunals have repeatedly decided that a finding of an unstable political climate prior to 

the making of the investment negates the reasonableness of an expectation. Thus, in 

Methanex v. USA, the Tribunal held that the investor could not have expected that 

California would refrain from regulatory changes, since the framework under which it 

had entered had close supervision from various interest groups, and the concern for 

 
132 Saluka, ¶306 
133 Parkerings, ¶332. 
134 Duke Energy, ¶340. 
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environmental issues was notoriously high. 135 Further, in Bayindir v. Pakistan, where an 

investor made its investment with full knowledge of an investment climate affected by 

high “political volatility,”136 the Tribunal ruled that it could not rely on ‘wider 

expectations of stability and predictability so as to justify protection under the FET 

standard.137’  

 

115. Similarly, in this case, the investment was made in a situation of increasing volatility 

concerning environmental issues. Claimant’s predecessor-in-interest was fully aware that 

the renewable energy sector in the ASNEC region was increasing in size,138 and that 

Laocan legislative policy, just like its neighbors, was turning to favor renewables.139  

 

116. Thus, Claimant cannot claim ignorance as to the growing pro-environment sentiment in 

Respondent’s legislative chambers. Further, it cannot allege that the political situation at 

the time the investment was made was so stable that it could not have expected changes 

to the same. 

 

ii. The general climate of Laoc made legislative changes readily 

apparent.  

117. In Parkerings v. Lithuania, the Tribunal expressly noted “an investor must anticipate that 

the circumstances could change, and thus structure its investment in order to adapt it to 

the potential changes of legal environment.”140 The Tribunal went on to state that “any 

businessman or investor knows that laws will evolve over time.”141 Further, in Charanne 

v. Spain, the Tribunal stated that it would be “unthinkable that a State could make a 

general commitment to all foreign investors never to change its legislation whatever the 

circumstances, and it would be unreasonable for an investor to rely on such a freeze.”142  

 
135 Methanex, ¶9-10. 
136 Id. at ¶195 
137 Id. at ¶194 
138 C.Exh.6, Ln. 307. 
139 Id. at Ln. 305.  
140 Parkerings, ¶333. 
141 Id. at ¶332. 
142 Charanne, ¶510. 
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118. Thus, it is clearly unreasonable for Claimant to expect that the law would never change, 

and it was clearly shortsighted of Claimant to fail to foresee the pro-environment turn that 

the legislative framework took. The Financing Agreement between Claimant’s 

predecessor-in-interest and Mountaintop Investments LLC was entered into in 1 

December 2010.143 Prior to this, the neighboring countries of Laoc had already begun 

transitioning to renewable energy sources.144 In addition, the influence of environmental, 

political movements has been steadily growing in the ASNEC Member States, including 

Laoc, and pro-environment political parties won a considerable number of elections in 

virtually all of the ASNEC Member States.145 As early as 2008, a small group of members 

of the Parliament have already submitted draft laws in support of the transition into green 

energy, albeit denied.146 Further, the Laocan Environmental Union had been steadily 

gaining ground in Parliament since 2010.147 

 

119. The obligation was on Claimant to be aware of the multifarious circumstances which 

clearly indicated an imminent shift in Laocan energy policy, and act accordingly. The fact 

that it did not, and that it may incur losses as a result despite being a sophisticated 

investor,148 is no fault of Respondent’s. 

 

c. Respondent observed due process. 

120. As a rule, due process is deemed to have been accorded when the adoption of a measure 

takes place in accordance to the State’s domestic legislation.149 In Vivendi Universal v. 

Argentina, the Tribunal held that due process includes “proper notice of legal action and 

the opportunity to appear and be heard.”150 

 
143 C.Exh.4.   
144 C.Exh.1, ¶6.  
145 UF, ¶18. 
146 C.Exh.1. 
147 P.O.3., Clarif.12. 
148 UF, ¶10. 
149 AIG, ¶10.5.1. 
150 Vivendi ¶5.2.10. 
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121. In this case, Claimant was clearly afforded due process. As established, prior to enacting 

Law 66/2016, Respondent consulted relevant stakeholders in the energy industry as well 

as its internal advisors.151 Further, the law was not unduly rushed or pushed through 

Parliament, being the product of growing internal pressure152 and substantial debate on 

the matter.153 Thus, it cannot be claimed that the enactment of the law was made without 

due process. 

B. Respondent is exempted from the breach in view of Art. IX of the EIT.  

122. Should this Tribunal find that Respondent’s conduct violated the FET standard provided 

under the EIT, Respondent cannot be found liable, because its measures are regarded as 

necessary under Art. IX of the EIT. Article IX (a) of the EIT provides that the provisions 

of EIT—including the FET standard under Art. II thereof — shall not preclude a 

Contracting Party from adopting or enforcing any measure that may be necessary to 

protect human, animal or plant life or health. Respondent submits that on account of the 

necessity occasioned by the factual circumstances, the enactment of Law 66/2016 was 

necessary in order to protect human life or health. 

1. Art. IX(a) must be interpreted in accordance with its ordinary meaning and 

in the context of the EIT’s object and purpose. 

123. Under the Vienna Convention on the Law of Treaties, a treaty is to be interpreted “in 

good faith in accordance with the ordinary meaning to be given to the terms of the treaty 

in their context and in light of its object and purpose.”154 While the EIT’s preamble states 

that ASNEC encourages stable, equitable and transparent conditions for Investors, the 

same is tempered with the statement that the implementation of said objective be “in a 

manner consistent with the protection of health, safety and the environment.”155 

 

 
151 P.O.3, Clarif. 11. 
152 UF, ¶20. 
153 UF, ¶23. 
154 VCLT, Art. 31. 
155 EIT, Preamble 
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124. In the EC-Asbestos case, Art. XX(b) of GATT 1994 similarly provides that Member 

States may not be precluded from adopting or enforcing “measures necessary to protect 

human, animal or plant life or health.” In that case, the Panel found that the prima facie 

case for the existence of a health risk in connection with the use of chrysotile was not 

rebutted. Thus, the ban imposed on chrysotile-cement products was justified as an 

exception under Art. XX(b). 

 

125. In this case, Art. IX of the EIT is applicable to Respondent’s measures because the latter 

seeks to address a clear and present threat to human health and life. There had been several 

floods in the ASNEC countries, with ASNEC countries experiencing in total 14 major 

floods, 6 of which occurred in Laoc.156 Over these 15 years, those floods led to the death 

of 85,000 people, destroyed more than 50,000 houses in various regions of Laoc and 

caused significant damage to the local infrastructure.157 Further, a task force assembled 

by Respondent concluded that the “most likely” cause of the worsening annual flooding 

was the greenhouse emissions caused by the coal-fired powerplants in Laoc.158 

2. Respondent’s enactment of Law 66/2016 was in accordance with the 

precautionary principle. 

126. The Founding Charter of ASNEC, in accordance with the precautionary principle under 

the United Nations Framework Convention on Climate Change (UNFCCC), invokes 

Member States to take preventive measures before the reality or seriousness of a threat 

becomes known.159 Specifically, Art. 3.3 of the UNFCCC provides that 'Parties should 

take precautionary measures to anticipate, prevent or minimize the causes of climate 

change and mitigate its adverse effects. Where there are threats of serious or irreversible 

damage, lack of full scientific certainty should not be used as a reason for postponing 

such measures, taking into account that policies and measures to deal with climate change 

should be cost-effective so as to ensure global benefits at the lowest possible cost.' 

 
156 UF, ¶17. 
157 Id. 
158 R.Exh.2; P.O.3, Clarif. 11. 
159 Preston, ¶¶125-183. 
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127. In Southern Bluefin Tuna, the Tribunal recognized the risk that commercial fishing 

posed to populations of the Bluefin tuna, and, although acknowledging the scientifically 

uncertain evidence, ultimately concluded that scientific uncertainty should not preclude 

the parties from "act[ing] with prudence and caution to ensure that effective conservation 

measures are taken.”160 

 

128. In this case, the degree of certainty is far higher. Environmental scientists concluded that 

the most probable explanation for the floods would be the greenhouse emissions made by 

numerous coal plants operated in Laoc, particularly because of a direct correlation 

between the growth of coal emissions and the intensity of floods over the past years.161 

The floods having endangered the lives of Laocan citizens for decades and threatening 

those of the generations to come, the invocation of the doctrine of necessity is justified. 

 

129. Even granting that there is no empirical evidence to show that the floods are caused by 

the greenhouse emissions of the coal plants operated in Laoc and that there are other 

possible explanations for the floods, the precautionary principle permits Respondent to 

exercise prudent and cautious measures to address the threat.162 

C. Respondent cannot be held liable for its act amounts to a valid general regulatory 

measure. 

130. The right of States ‘to choose and implement [their] own political, economic and social 

systems’ is an undisputed principle of customary international law.163 Pursuant to this 

right, States may regulate their political, economic and social affairs and adopt laws to 

protect matters of public interest.164 For a general regulatory measure to be valid, it must 

meet the requirements laid down in El Paso v. Argentina, that: (1) it must be made for a 

public purpose; (2) it must be non-discriminatory; and (3) taken in conformity with due 

process. 

 
160 Southern Bluefin Tuna, New Zealand v. Japan; Australia v. Japan, Provisional Measures, ITLOS Case Nos. 3 and 

4, ¶77. 
161 R.Exh.2. 

 
163 Texaco, ¶59. 
164 Lemire, ¶505; Nicaragua, ¶233. 
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1. The measure was made for a public purpose.  

131. In exercising sovereign power, the State enjoys broad discretion in establishing their 

public policy.165 This principle has been recognized by several Tribunals. Thus, in 

Chemtura Corp v. Canada, the Tribunal held that a measure adopted for the protection 

of human health and the environment is a valid exercise of the State's police powers.166 

In Rusoro Mining vs. Venezuela , the Tribunal held that in exercising sovereign power, 

the State enjoys broad discretion in establishing their public policy.167 Further, in Vestey 

vs. Venezuela, the Tribunal affirmed that states are free to judge for itself what it 

considers necessary or useful for the public good, and, as long as it is not abusive and 

unreasonable, such discretion and its appropriateness must not be second-guessed. 168 

 

132. In the present case, the measure adopted was clearly necessary for the protection of human 

life and the environment. As already noted, there was a clear threat caused by the 

continuing floods in ASNEC countries—and in Laoc in particular.169 This is clearly a 

distinct threat that Respondent, by complying with a  global initiative to combat global 

warming, was within its sovereign rights to address. 

2. The measure was proportionate. 

133. In determining proportionality, the question is whether the state conduct or measure that 

has been taken in the public interest has had an excessive effect on the investor, in 

comparison to the benefits of the addressed public interest.170  

 

134. The Tribunal in LG&E v. Argentina held that in deciding whether a measure is 

proportionate, one should always pay due regard to the “context within which a measure 

was adopted and the host State’s purpose.”171  In this case, Respondent’s purpose was 

clearly for the mitigation of flooding which its experts concluded was “most probabl[y]” 

 
165 Rusuro Mining, ¶385. 
166 Chemtura, ¶266. 
167 Rusoro Mining, ¶385. 
168 Vestey Group, ¶235. 
169 UF, ¶17. 
170 Ortino. 
171 LG&E, ¶194. 
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attributable to the large coal-fired powerplant industry in Laoc.172 Clearly then, the 

standard of proportionality has been met, because there is a clear causal link between the 

measure and its object. 

 

135. Further, in the instant case, it is clear that there are no less restrictive means to achieve 

the objectives under the ASNEC Directive. Coal-fired power plants, which generate more 

than half of the power in Laoc, emit the most greenhouse gases. The Directive expressly 

directs Member States to reduce greenhouse gas emissions and their final gross 

production of energy from coal-fired power plants to 0 by the end 2028. Moreover, Laoc 

has already built dams, levees and other types of constructions to curb flooding. Despite 

this, the floods still take thousands of lives and destroy property every year.173  

3. The measure was non-discriminatory. 

136. To determine whether a measure is discriminatory, Tribunals inquire into the difference 

in treatment between the foreign investor and the national investor, and whether such 

difference is non-arbitrary and has a reasonable explanation.174 Specifically, a measure is 

discriminatory when similar cases are treated differently without reasonable 

justification.175  

 

137. In this case, the measure did not differentiate between foreign and domestic investors. 

The Claimant’s inability to operate the Ticadia-1 power plant arises from a valid 

regulatory measure banning coal-fired power plants in 2028, and not from their being a 

subsidiary of a foreign entity. All entities, both local and domestic, are subject to the same 

phaseout date, the same prohibitions, and the same limitations.176 Further, the support 

schemes introduced to provide incentives for the integration of electricity from renewable 

sources in the electricity market under Law 72/2016 are likewise available for both 

 
172 R.Exh.2. 
173 Id. 
174 Id. 
175 Saluka, ¶313. 
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domestic and foreign investors.177 No distinction in law or application is made as to 

domestic & foreign investors or operators of powerplants. 

 

138. Thus, it is clear that the enactment of Law 66/2016 was a valid exercise of Respondent’s 

authority to enact measures necessary to its national interest.  

 
177 C.Exh.9. 
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REQUEST FOR RELIEF 

 

1. For the reasons stated herein, Respondent the Republic of Laoc requests that the Tribunal: 

a. DISQUALIFY Mr. Mason as arbitrator over this case; 

b. DECLARE that the Tribunal does not have jurisdiction over the instant dispute; 

c. DECLARE that the conduct complained of is not violative of Respondent’s 

obligations under the ASNEC Energy Investment Treaty; or, alternatively,  

d. AWARD such other relief as the Tribunal deems appropriate; and  

e. ORDER Claimant to pay all of the costs, attorneys’ fees, and expenses of this 

arbitration, including Respondent’s legal and expert fees, the fees and expenses of 

any experts appointed by the Tribunal, the fees and expenses of the Tribunal, and 

KCAB’s other costs. 

 

  

Respectfully Submitted, 

 

Team Stephen 

Counsel for Respondent 

 

 


	Table of Abbreviations
	Table of Authorities
	Statement of Facts
	Arguments
	I. Mr. Mason must be disqualified as an arbitrator
	A. Mr. Mason’s involvement in Hewer casts a justifiable doubt as to his independence and impartiality.
	D. The removal of Mr. Mason will benefit all parties in this dispute.

	II. Claimant has no legal standing
	A. The EIT does not contain any legal framework for the assignment of claims.
	B. Assignment of treaty claims from EIT amounts to an abuse of process
	1. Treaty claims were assigned at the time the fact of dispute already arose.
	2. Sole intention of Claimant was to profit from the proceedings.

	C. The nature of claims is considered intuitu personae to MFNB.
	1. EIT do not have any legal framework on the assignability of rights.
	2. Nature of the investment is personal to MFNB.

	D. Claimant does not own nor did it make any investment under the EIT
	1. Assignment Agreement does not satisfy the conditions found in Article 1(1) paragraph 1 of the EIT.
	2. Assignment Agreement does not satisfy the conditions found in Article 1(1) paragraph 3 of the EIT.

	E. Claimant can still enforce its rights under the Assignment Agreement before Mercurian courts.
	1. MFNB can pursue its claim against Respondent using the consideration received from the Assignment Agreement.
	2. Claimant can enforce its rights against the Assignment Agreement before the Mercurian Courts.


	III. The challenged measures are not attributable to respondent.
	A. No violation of international law was committed.
	B. Breach, if any, is attributable to ASNEC, and not to Respondent.
	1. Respondent’s Parliament acted as an agent of ASNEC in implementing Law 66/2016.
	2. ASNEC exercised effective control over Respondent in enacting Law 66/2016.
	a. Respondent was legally mandated to implement Law 66/2016.
	b. Respondent is constrained to implement the strict terms of the Coal Directive as they were written.
	c. ASNEC could have prevented the passage of or modified the Directive, but it chose not to.



	IV. Respondent accorded Claimant and MFNB Fair and Equitable Treatment (FET) pursuant to Article II (1) of the EIT.
	A. Respondent did not violate its FET obligation.
	1. Respondent did not violate the basic expectations which were taken into account to make the investment.
	a. Respondent did not offer any specific assurances to Claimant.
	b. Claimant’s expectation was not reasonable.
	i. Ticadia-1 had knowingly made its investment despite the trend toward environmentally sound legislation in Laoc & ASNEC in general.
	ii. The general climate of Laoc made legislative changes readily apparent.

	c. Respondent observed due process.


	B. Respondent is exempted from the breach in view of Art. IX of the EIT.
	1. Art. IX(a) must be interpreted in accordance with its ordinary meaning and in the context of the EIT’s object and purpose.
	2. Respondent’s enactment of Law 66/2016 was in accordance with the precautionary principle.

	C. Respondent cannot be held liable for its act amounts to a valid general regulatory measure.
	1. The measure was made for a public purpose.
	2. The measure was proportionate.
	3. The measure was non-discriminatory.


	Request for Relief

