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STATEMENT OF FACTS 

Parties to the dispute 

1. The Respondent is the Republic of Laoc (“Respondent”). It is a member of a regional 

economic integration organization called the Association of Sovereign Nations for 

Economic Cooperation (“ASNEC”), created on 3 February 2012. It is a party to the 

Treaty Concerning the Encouragement and Reciprocal Protection of Energy 

Investments in the ASNEC Region (“ASNEC Treaty”), which was ratified on 21 June 

2012. The ASNEC Treaty contains investment protection provisions and an investor-

state dispute settlement mechanism. 

2. The Claimant is the Goliath National Bank JSC (hereafter “Claimant”), a Mercurian 

company. It acquired an interest in the investment of Ticadia-1 in Respondent after 

concluding an Assignment Agreement with its original investor, Mercurian First 

National Bank JSC (“MFNB”). 

Original investors and related entities 

3. Mountaintop is a company incorporated in the Republic of Mercuria, a State Party to 

the ASNEC Treaty. Mountaintop specialises in long-term investments into 

conventional power generation installations.  

4. In August 2009, Mountaintop entered into negotiations with local authorities of 

Respondent and was induced into building a power plant named “Ticadia-1” by the 

assurances of various officials. 

5. On 1 December 2010, Mountaintop and MFNB concluded the Financing Agreement, 

whereby MFNB agreed to provide a loan of USD $600 million (around 60% of the total 

cost of construction) for the construction of Ticadia-1. The Financing Agreement is 

sacred by a pledge of the shares in Ticadia-1 LLC (a subsidiary of Mountaintop) as well 

as a pledge on other assets. 

6. On 15 December 2010, Ticadia-1 LLC began construction of Ticadia-1. Ticadia-1 was 

commissioned and became fully operational on 25 September 2014. 
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ASNEC’s decision to phase out coal-fired power plants 

7. Between 2000 and 2015, Respondent experienced six major floods in which 85,000 

people died and over 50,000 homes were destroyed. Government scientists found that 

there was strong evidence of a direct correlation between the growth of coal emissions 

and the intensity of flooding over the 15-year period preceding the Seoul Agreement, 

with the coal plants determined to have the most statistically significant contribution. 

8. By 2015, the Laocan Environmental Union (“LEU”) became the most supported 

environmental political party in Respondent, receiving 30% of the seats in the Laocan 

Parliament in 2015 Laocan elections. 

9. Against the background of growing internal pressure and scientific consensus on the 

material causes of the catastrophes, Respondent gave in to pressure from the other 

Member States of ASNEC and signed the Seoul Agreement which was ratified on 11 

January 2016. 

10. In accordance with their obligations under the treaty, the ASNEC Council adopted the 

Coal Directive by majority on 17 February 2016. This required that all coal-fired power 

plants in the ASNEC region be phased-out by 31 December 2028. Respondent’s 

delegate in the ASNEC Council voted against the adoption of the Coal Directive but 

was outvoted. 

Legislation of Law 66/2016 

11. Following public and stakeholder consultation, study, and parliamentary debate the 

Laocan Parliament implemented the Coal Directive on 6 July 2016 by enacting Law 

66/2016 prohibiting coal-fired power plants by 31 December 2020.  

MFNB’s initial reaction 

12. Following the enactment of the Coal Directive, the market value of the assets pledged 

to MFNB dropped significantly. Under the terms of the Financing Agreement, MFNB 

sought additional securities from Ticadia-1 LLC and Mountaintop. Mountaintop argued 

that its guarantee obligations did not extend to unforeseen situations of the sudden 

legislation by Respondent. 

13. On 6 May 2017, MFNB initiated arbitration proceedings against Mountaintop at the 

ICC seeking to enforce the guarantee. MFNB lost the arbitration in 2018. 
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Assignment from MFNB to Claimant 

14. In January 2017, MFNB planned to file an investment arbitration against Respondent 

under the ASNEC Treaty.  

15. On 1 July 2017, MFNB and Claimant concluded an Assignment Agreement where the 

rights of MFNB under the Financing Agreement and the rights to claim compensation 

from Respondent under the ASNEC Treaty were assigned to Claimant for the 

consideration of USD $150,000,000. The Assignment Agreement was made at arm’s 

length and satisfies Mercurian domestic laws. 

Claimant’s initiation of arbitration 

16. 31 January 2019, Claimant sent its Notice of Arbitration (“Notice”) to Respondent 

appointing Mr. Perry Mason as its arbitrator. The arbitration was registered as KCAB 

International n° 15503/IS. 

17. On 28 February 2019, Respondent responded to the Notice appointing Ms. Gisele 

Gwenalle as its arbitrator.  

Respondent’s Challenge 

18. On 16 June 2019, Respondent submitted its challenge of Mr. Mason (“Respondent’s 

Challenge”).  

19. Several months before the hearing and shortly before parties’ memorials are due, an 

award in Hewer Plants JSC v. Wellfalcon (“Hewer Plants”) dealing with factual 

circumstances similar to this case, was issued against another ASNEC Member State. 

Besides this, an investor also nominated Mr. Mason for separate arbitral proceedings.  

20. After becoming aware of Mr. Mason’s appointment in Hewer Plants on 2 June 2019, 

the Respondent came across Mr. Mason’s Post retweeted a media article (“the IAN 

Article”), stating that he was “[p]roud to have 1570 served as arbitrator in this ground-

breaking case on #ClimateChange”. Through the IAN Article, Respondent discovered 

that, prior to his appointment as an arbitrator in KCAB International arbitration n. 

15503/IS, Mr. Mason made some general comments about his prior experiences with 

environmental rights and attitude towards environmental protection in the context of 

advising young practitioners in an interview to a podcast (“the Interview”).  Although 

the Interview was available at the time of filing, a junior associate at Greene & 
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Associates LLP who ran a background check on Mr. Mason thought his career tips were 

hardly relevant for his appointment. 

21. Respondent asserted nevertheless that Mr. Mason’s actions gave rise to justifiable 

doubts as to his independence and impartiality.  

Responses to Respondent’s Challenge 

22. On 23 June 2019, Mr. Mason responded to the Respondent’s Challenge asserting that 

he had carefully reviewed Respondent’s concerns but did not share its conclusions.  

23. On 1 July 2019, counsel for GNB referred to the Respondent’s Challenge and Mr. 

Mason’s response to it. Counsel for Claimant asserted that Claimant was not aware of 

Mr. Mason’s arbitral appointments, but it did not agree that there were justifiable doubts 

as to Mr. Mason’s independence and impartiality.  

24. Under Procedural Order 2 (“PO2”) submitted on 30 July 2019, the Arbitral Tribunal 

will decide on Respondent’s challenge after the hearing on 6–9 November 2020.  

25. The decision on Mr. Mason’s challenge will be decided exclusively by the unchallenged 

members of the Arbitral Tribunal.  
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APPLICABLE LAW 

26. Pursuant to PO1, the Parties agree these proceedings will follow the UNCITRAL Rules 

(2010) and the Official Rules of the Foreign Direct Investment International Arbitration 

Moot. The Official Rules prevail over any inconsistencies between the two. 

 

27. Pursuant to ASNEC Treaty Article X(4), this Tribunal shall apply the Treaty and 

“applicable rules and principles of international law”. 

 

28. While Respondent has not ratified the Vienna Convention on the Law of Treaties 

(“VCLT”), the principles and rules stated therein nonetheless codify customary 

international law and are applicable in this arbitration. This tribunal must interpret the 

UNCITRAL Rules, the Official Rules of the Foreign Direct Investment International 

Arbitration Moot, the ASNEC FC, and the ASNEC Treaty in accordance with VCLT, 

Articles 31 and 32. 

 

29. Pursuant to ASNEC FC Article 120, “the attribution of conduct, as between the Member 

States and the Association, shall be governed, in particular, by Articles 6 and 7 of the 

Article on the Responsibility of International Organizations, mutatis mutandis”. 
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SUMMARY OF ARGUMENTS 

Arbitrator challenge 

30. Mr. Mason’s Interview, Post, and appointment in Hewer Plants do not individually or 

cumulatively give rise to justifiable doubts as to his independence and impartiality. In 

any case, Respondent is time-barred from challenging Mr. Mason under the 

UNCITRAL Rules regardless of whether Respondent had actual knowledge of the 

Interview at the time of Mr. Mason’s appointment.  

Jurisdiction 

31. This Tribunal does not have jurisdiction over the claims in this case. International law 

does not allow assignments of investment arbitration claims and the Assignment 

Agreement is invalid. The cause of action also concluded before the Assignment 

Agreement and is not a continuous act, which deprives Claimant of standing to sue. The 

claim is also inadmissible and made in bad faith. 

Attribution 

32. The Coal Directive provisions are the internationally wrongful act that is attributable to 

ASNEC. Although Respondent is responsible for the form and implementation of the 

Coal Directive, this does not prevent the IO from breaching the international 

obligation.  In addition, ASNEC’s conduct meets the criteria of ARIO Article 7. 

Violation of ASNEC Treaty, Article II(1) 

33. Respondent did not violate any of the substantive protections afforded to Claimant 

under ASNEC TREATY, Article II(1). Specifically, it at all times accorded Claimant 

(1) fair and equitable treatment; (2) reasonable and non-discriminatory treatment; (3) 

treatment no less favourable than that required by international law; and (4) legitimately 

exercised its police powers. 
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PLEADINGS 

I. RESPONDENT’S CHALLENGE OF MR. MASON IS NOT TIME-BARRED. 

A. Article 13 of the UNCITRAL Rules requires the time limit to run from when 

Respondent or counsel was in actual knowledge of the Interview. 

1. Article 13 of the UNCITRAL Rules must be interpreted in light of 

other institutional arbitration rules and case law 

34. Article 13 requires a party intending to challenge an arbitrator to send notice of its 

challenge within 15 days after it has been notified of the appointment of the challenged 

arbitrator, or within 15 days after circumstances giving rise to justifiable doubts as to 

the challenged arbitrator’s impartiality and independence become known to it. 

35. The objective of Article 13 is to prevent a party from holding onto information about a 

potential conflict of interest as an insurance policy, and to assert only if the award is 

unfavourable.1 A party ought not to be in the position where if an award were in their 

favour, they could drop an objection, but otherwise make such objection if the award 

went against them.2 This underlying principle underpins all requirements to make 

challenges in a timely fashion across arbitral rules and case law.3 Thus, this principle, 

alongside other institutional arbitration rules and case law, ought to inform the 

interpretation of Article 13. 

2. The 15-day time limit ran from when Respondent or counsel was in 

actual knowledge of the Interview 

36. The 15-day time limit runs from when circumstances giving rise to justifiable doubts 

as to the challenged arbitrator’s impartiality and independence become known to a 

party. The burden of proof in asserting that a party had known the relevant 

circumstances prior to the 15-day limit lies on the party defending the arbitrator 

challenge.4  

37. If it was otherwise incumbent upon the party asserting the challenge to show that it 

knew within the 15-day limit, it would relieve arbitrators of their continuing duty to 

 
1 Daele, p.120. 
2 ASM Shipping; ¶49; ibid.  
3 See supra fn. 1. 
4 Gallo, ¶20; Caron/Caplan, pp.245-6. 
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disclose and unfairly place a burden on the challenging party to seek elsewhere the 

notice it should have received from the arbitrator.5  

38. The circumstances giving rise to justifiable doubts must come to the actual knowledge 

of either party or counsel.6 Claimant makes no assertion that Respondent or 

Respondent’s counsel had actual knowledge of the Interview before 2 June 2019.7 

39. Further, Article 13, while including “became known”, notably does not include the 

phrase “should have known” or an alternative to that effect.8 The drafters of the 

UNCITRAL Rules considered that a standard of imputed or constructive knowledge 

would “constitute a novelty” in the UNCITRAL Rules and would conflict with other 

provisions of the UNCITRAL Rules.9 Thus, the Appointing Authority in the US 

Challenge to the three Iranian Arbitrators accepted the US position that the similarly 

drafted Article 1110 amounted to a standard of actual knowledge, not constructive 

knowledge.11 Therefore, no duty to perform reasonable due diligence exists.12  

40. Moreover, imposing a duty to perform reasonable due diligence would further relieve 

arbitrators of their continuing duty to disclose,13 where arbitrators are better placed to 

know of likely grounds of challenge.14 Where deprivation of a party’s fundamental right 

to an impartial and independent tribunal is concerned, imposing a duty to perform 

reasonable due diligence is “unwarranted and inappropriate”.15 

41. Hence, the relevant time from which the 15 days ran is from when Respondent had 

actual knowledge of the Interview, or 2 June 2019. Thus, Respondent’s Challenge was 

sent within the time limit as set out by the UNCITRAL Rules. 

 
5 Ibid, ¶24. 
6 Grand River, p.1; Daele, p.155. 
7 Response to Respondent’s Challenge. 
8 Caron/Caplan, p.245. 
9 UNCITRAL Working Group Report, ¶101. 
10 IUSCT Rules. 
11 Iran-US Challenge, ¶¶24-25, as cited in Caron/Caplan, pp. 261-3; Caron/Caplan, pp.246. 
12 Gallo, ¶24; p.246; see supra fn. 3. 
13 Gallo, ¶24. 
14 Sanders, as cited in Caron/Caplan, p.194.  
15 See supra fn. 11. 
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B. Even if a duty to perform reasonable due diligence exists, Respondent’s 

Challenge was sent within the time limit as set out by the UNCITRAL Rules. 

1. Mr. Mason’s involvement in Hewer Plants and C-Energy LLC, the Post 

and the IAN Article cumulatively form independent grounds for an 

arbitrator challenge 

42. Respondent’s justifiable doubts as to Mr. Mason’s independence and impartiality are, 

in part, based on the cumulative effect of the Interview, his involvement in Hewer 

Plants and C-Energy LLC, the Post and the IAN Article. 

43. Thus, should a duty to perform reasonable due diligence exist, Respondent can be 

deemed only to have waived its right to challenge based solely on the Interview. This 

does not mean that Respondent has indefinitely lost its right to challenge Mr. Mason’s 

appointment.16 Respondent is not precluded from challenging Mr. Mason’s 

appointment based on the cumulative effect of multiple circumstances, of which the 

Interview forms but one such circumstance.17  

44. The present challenge is based on the cumulative effect of multiple circumstances 

forming grounds for an arbitrator challenge. Respondent’s grounds for the purpose of 

the arbitrator challenge, therefore, must be deemed to arise from when the last relevant 

circumstance giving rise cumulatively to justifiable doubts arose, or from 3 June 2019.18 

Thus, Respondent’s Challenge was sent within the time limit as set out by the 

UNCITRAL Rules. 

2. Any waiver of Respondent’s right to challenge Mr. Mason is not 

indefinite 

45. Even if Respondent is deemed to have waived its right to challenge based on the 

Interview either solely or cumulatively, Respondent cannot be deemed to indefinitely 

have lost its right to challenge Mr. Mason’s appointment.19  

46. A challenge of Mr. Mason’s independence and impartiality must be judged on its own 

merits, not based on whether other grounds of challenge could have been raised earlier 

in the arbitral process.20 In LCIA Reference 81224, the fact that part of a party’s 

 
16 Telekom Malaysia, ¶17; Daele, p.164. 
17 SGS, ¶¶10-13, 23-25; Daele, pp.143-4. 
18 Post. 
19 See supra fn. 17. 
20 Ibid. 
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challenge to an arbitrator’s independence and impartiality was brought out of time did 

not preclude an arbitrator challenge based on separate factual grounds.21  

47. Further, to deem indefinitely that Respondent has lost its right to challenge Mr. Mason 

would deprive Respondent of the “fundamental right to an impartial and independent 

tribunal”.22 

48. Hence, Respondent ought to be deemed to have come into actual knowledge of Mr. 

Mason’s appointment in Hewer Plants on the date of the IAN Article, or 2 June 2019. 

Thus, Respondent’s Challenge was nevertheless sent within the time limit as set out by 

the UNCITRAL Rules. 

II. MR. MASON SHOULD BE REMOVED FROM THE ARBITRAL TRIBUNAL. 

49. An arbitrator may be challenged if circumstances exist that give rise to justifiable 

doubts as to his impartiality or independence.23 If justifiable doubts exist, he should be 

removed. While the IBA Guidelines are not binding, an informed person viewing the 

matter realistically and practically would take into account the IBA Guidelines as 

international best standards.24 Further, where the UNCITRAL Rules provide little 

guidance on what amounts to justifiable doubts, the IBA Guidelines provide 

supplementary guidance.25  

50. Justifiable doubts as to independence and impartiality exist if a reasonable third person 

would conclude that there is a likelihood of an arbitrator being influenced by factors 

external to the merits of a case.26 Mr. Mason’s involvement in Hewer Plants and C-

Energy LLC, public advocacy of opinions adverse to Respondent’s case, and Mr. 

Mason’s failure to disclose these circumstances, independently and cumulatively give 

rise to justifiable doubts as to his independence and impartiality. Respondent was thus 

compelled to challenge Mr. Mason’s appointment as arbitrator.  

A. Mr. Mason’s involvement in Hewer Plants, alongside the Interview and Post, 

give rise to justifiable doubts as to his independence and impartiality. 

1. Mr. Mason’s independence and impartiality must be assessed together 

 
21 4.1-5. 
22 See supra fn. 14. 
23 Article 10 UNCITRAL Rules. 
24 Kaufmann-Kohler, ¶296; ICS, ¶2. 
25 Armbruster/Wachter, Introduction to IBA Guidelines, p.3. 
26 IBA Guidelines, General Standard 2(c). 
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51. Impartiality and independence have been understood to be the same thing under a 

narrow construct and used interchangeably. 27As both concepts reflect the unbiased 

quality that arbitrators should possess, they should be assessed synonymously.28 

2. Issue conflicts for the present arbitration arise 

52. An issue conflict is based on a concern that an arbitrator approaches the issue with a 

desire to conform to his own previously expressed view, giving rise to an appearance 

of prejudgment of a significant issue likely to be relevant to the dispute at hand.29  

53. Justifiable doubts as to Mr. Mason’s independence and impartiality arise from his 

appointment as arbitrator in Hewer Plants and C-Energy LLC. The irresistible 

conclusion of a reasonable third person is that a strong possibility of Mr. Mason being 

influenced by factors external to the merits of the present arbitration exists. The 

proximity of his exposure to similar facts in Hewer Plants and C-Energy LLC to the 

present arbitration, and his prior opinions in Hewer Plants, render it likely that he would 

have formed opinions on legal and factual issues arising in the present arbitration. 

Moreover, the degree of commitment Mr. Mason has displayed to a position adverse to 

Respondent give rise to an appearance of prejudgment, in turn giving rise to justifiable 

doubts as to his independence and impartiality.30  

a. Mr. Mason’s exposure to similar facts in Hewer Plants and C-

Energy LLC give rise to an issue conflict 

54. Hewer Plants, C-Energy LLC and the present arbitration have arisen out of a sovereign 

state exercising regulatory rights by phasing out coal-fired power plants by 2028, 

originating from the Coal Directive.31 In Hewer Plants and the present arbitration, both 

Claimants allege that Respondent States, through exercising regulatory rights, have 

breached the ‘fair and equitable treatment’ standard.32 Further, the issue of attribution 

also arose where coal-fired power plants were concerned.33 A risk also exists that facts 

arising in C-Energy LLC may influence the present arbitration.34 This amounts to 

 
27 Moses. 
28 Feehily. 
29 CC/Devas, ¶58; ASIL-ICCA Task Force, ¶15. 
30 ASIL-ICCA Task Force, ¶¶161-8. 
31 Respondent’s Challenge, ¶4; IAN Article, 1253-6. 
32 Notice of Arbitration, ¶¶11-13 IAN Article, 1257-8; PO3, Section IX, ¶16. 
33 Ibid. 
34 PO3, Section IX, ¶17. 
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“significant overlap in the underlying facts… and the relevance of these facts for the 

determination of legal issues”.35 Where an arbitrator acquires knowledge beyond that 

of parties and his co-arbitrators through prior exposure to similar facts, a reasonable 

third person will doubt that he can “remain fully impartial”.36  

55. In Caratube, beyond the factual similarity between that arbitration and a prior dispute, 

significant weight was placed on its relevance to the legal issues for determination.37 

This was despite the fact that the arbitrations concerned “completely unrelated 

industries”.38 That the breaches of international obligations alleged were identical in 

both cases was relied upon to determine that the challenged arbitrator’s “objectivity and 

open-mindedness” were “tainted”.39 

56. A strong possibility exists that Mr. Mason’s “understanding of the situation” will be 

“well affected by information acquired” in Hewer Plants and C-Energy LLC, given the 

similarity of the facts and their relevance to the legal disputes at hand.40 This is 

especially so where the industries concerned are identical, unlike Caratube. Despite 

Mr. Mason’s best intentions, a reasonable third person can only conclude that an 

appearance of prejudgment arises. 

b. Mr. Mason’s prior legal opinions in Hewer Plants are relevant 

to the present arbitration, giving rise to a pure issue conflict 

57. Mr. Mason’s prior legal opinions in Hewer Plants relevant to the present arbitration 

will inevitably influence his decision, consciously or subconsciously.  

58. In CC/Devas, an arbitrator taking a fixed view on the meaning of necessity and essential 

security interests in investment treaties was disqualified. Weight was placed on the 

arbitrator’s involvement in three prior arbitrations where he maintained a consistent 

position. It was found that a reasonable third person would not believe that the arbitrator 

could be convinced to change his mind.41 Else, the right of parties to have their 

 
35 Caratube, ¶90. 
36 EnCana, ¶45 
37 Caratube, ¶¶87-88. 
38 Ibid, ¶85. 
39 Ibid, ¶¶87-90. 
40 EnCana, ¶45. 
41 CC/Devas, ¶64. 
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arguments heard and ruled upon by arbitrators with an “open mind” would be 

compromised.42  

59. As Hewer Plants and the present arbitration involve identical treaty provisions, 

directives, and regulatory rights of states, Mr. Mason’s legal opinions in Hewer Plants 

will inevitably influence his application of the law in the present arbitration. Even if the 

arbitrations are found to be insufficiently factually similar, Mr. Mason’s prior 

involvement in Hewer Plants amounts to a pure issue conflict, involving an arbitrator’s 

commitment to a legal position. It is submitted that this independently gives rise to an 

appearance of prejudgment.43  

c. A reasonable third person would conclude, based on the 

Interview and the Post, that an appearance of prejudgment 

arises on the part of Mr. Mason 

60. In CC/Devas, significant weight was placed on an academic article affirming the 

challenged arbitrator’s previously held positions when finding that an issue conflict 

arose.44 Moreover, in Canfor, an arbitrator was compelled to resign after making 

remarks reflecting prejudgment on a contested issue which was incompatible with the 

arbitrator’s obligation to decide the case independently, impartially and based solely on 

the evidence presented by the parties.45 

61. Mr. Mason states that he does not consider climate change arguments to be relevant in 

investment treaty arbitrations and that “understanding a project from the financial side” 

is the way to find a “right solution” for cases.46 Where Law 66/2016 and the Coal 

Directive arise out of measures taken in response to the climate change “environmental 

crisis”,47 Respondent is likely to raise climate change arguments in support of its 

position.  

62. Moreover, as the Coal Directive arose out of ASNEC’s commitments under the Seoul 

Agreement, 48parties are likely to raise arguments relating to the Seoul Agreement. Yet, 

 
42 Ibid. 
43 Ibid, ¶58. 
44	Ibid, ¶62.	
45	Canfor; as cited in Legum, p.244-5.	
46 Interview, 1229-34.  
47	Response to Arbitration, ¶17; ASNEC FC, Article 61(1); Seoul Agreement.	
48 Exhibit C-7, 325-330. 
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Mr. Mason made clear his scepticism of whether climate change treaties like the Seoul 

Agreement are, in fact, treaties.49 

63. That Mr. Mason also considered the potential impact of the Seoul Agreement on 

parties’ relationship in Hewer Plants forms further evidence that Mr. Mason has 

prejudged legal issues arising in the present arbitration.50 

64. In Saipem, an arbitrator was challenged on the grounds that he had expressed opinions 

which, in the challenging party’s view, showed a prejudgment of some key issues of 

the arbitration.51 The challenge was dismissed on the basis that his opinion was 

“expressed in the abstract without reference to any particular case”. Thus, the 

arbitrator’s independence and impartiality was unaffected.52 

65. Here however, Mr. Mason states his pride at serving as arbitrator in the “ground-

breaking” case of Hewer Plants.53 This further strengthens the view that Mr. Mason has 

prejudged legal issues arising in the present arbitration. Taken together with the 

Interview, a reasonable third person would conclude that Mr. Mason is committed to 

these positions. Thus, an appearance of prejudgment on the legal issues likely to be 

raised in the present arbitration arises.54 

B. Mr. Mason’s non-disclosure of his appointments in Hewer Plants and C-

Energy LLC, alongside his non-disclosure of the Interview and Post, give rise 

to justifiable doubts as to his independence and impartiality. 

66. An arbitrator must disclose any circumstance “likely to give rise to justifiable doubts” 

as to his impartiality and independence.55 If doubts are justified, any non-disclosure can 

be taken to be indicative of the fact that bias exists on the part of the arbitrator.56 

67. Mr. Mason’s appointment as arbitrator in Hewer Plants and C-Energy LLC give rise to 

justifiable doubts owing to factual and legal similarities that give rise to issue conflicts. 

Mr. Mason’s firm public opinion on issues relevant to the present arbitration also 

independently give rise to justifiable doubts as to his independence and impartiality. 

 
49 Interview, 1231-2. 
50 PO3, Section IX, ¶16. 
51	Cited in Schreuer, 1205-1206.	
52 Ibid, 1206. 
53 Post. 
54 Ibid, 1234. 
55 Article 12 UNCITRAL Rules. 
56 Lopez. 



TEAM SUR 
 

 15 

Thus, he was required to disclose these circumstances.57 It is submitted that his failure 

to do so further supports a finding of justifiable doubts as to independence and 

impartiality. 

C. Mr. Mason’s appointments in Hewer Plants and C-Energy LLC, his Interview 

and Post, along with his non-disclosure of these facts, cumulatively give rise 

to justifiable doubts as to his independence and impartiality.  

68. Even if individual circumstances are insufficient on their own to raise justifiable doubts, 

a reasonable third person may nevertheless conclude that a cumulative assessment of 

all relevant facts and circumstances give rise to justifiable doubts as to an arbitrator’s 

independence and impartiality.58  

69. Ad argumentandum tantum, even if Mr. Mason’s other appointments as arbitrator,59 his 

previously expressed opinion on legal issues arising in the present arbitration,60 his 

opinion on the present arbitration,61 or his non-disclosure are not found individually to 

give rise to justifiable doubts as to his independence and impartiality, a reasonable third 

person is compelled nevertheless to conclude that cumulatively these circumstances 

give rise to justifiable doubts.  

  

 
57 Article 12 UNCITRAL Rules. 
58 Cofely v Knowles, ¶86, 103-15. 
59 Hewer Plants; C-Energy LLC. 
60 The Interview. 
61 Post. 
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III. THE CLAIMANT HAS NO STANDING IN THE PRESENT CLAIM. 

70. Under Article 23(1) of the UNCITRAL Rules, “[t]he arbitral tribunal shall have the 

power to rule on its own jurisdiction”.62 The present issue is thus justiciable before this 

Tribunal.  

71. The present Tribunal must be satisfied that both (I) jurisdiction ratione personae and 

(II) ratione temporis exist and that (III) the claim is admissible for the Tribunal to 

exercise its jurisdiction. 

A. The Tribunal has no jurisdiction ratione personae. 

72. Claimant was not, at material time, a foreign investor protected under the ASNEC 

Treaty who has a right to claim against the Respondent.  

1. A right to arbitral claim is not readily assignable under international 

law without the host state’s consent 

73. The UNCITRAL Rules do not provide a regime by which a right to claim can be freely 

transferred. It is however submitted that under international law, Claimant cannot 

acquire a right to claim purely on the basis of the Assignment Agreement as it would 

be against the Respondent’s intention. 

74. Crawford offers a useful starting point in respect of the nature of such claims:  

“Although it is said that assignment does not affect the claim if the principle of 

continuity is observed, great care is required: bilateral investment treaty (BIT) 

claims are essentially claims intuitu personae under international law, and this 

imposes limits on their assignability.”63  

75. Past tribunals have alluded to the non-assignability of rights to claim under IIAs. In 

Mihaly, the tribunal opined that:  

“A claim under the ICSID Convention with its carefully structured system is not 

a readily assignable chose in action as shares in the stock-exchange market or 

other types of negotiable instruments, such as promissory notes or letters of 

credit.”64  

 
62 Article 23(1), UNCITRAL Rules. 
63 Crawford, p.678. 
64 Mihaly, ¶24. 
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76. A similar comment was made in Daimler: 

“...a strong argument can be made that the ICSID Convention and many BITs 

accord standing only to the original investor and not to any subsequent would-be 

purchasers of the underlying investment.”65 

77. Although the rule in both Mihaly and Daimler was centred upon the issue of nationality 

which does not arise in the present case, it is submitted that the tribunals also relied on 

the notion of consent. As Wehland puts it, “the tribunal in Mihaly v Sri Lanka seemed 

to take the view that an investor’s transfer of rights arising under an IIA was generally 

not possible without the host state’s consent”66. The tribunal in Daimler even made it 

clear that consent is the cornerstone of all treaty commitments: 

“Stepping back from the specific case of bilateral treaties, all international treaties 

– whether bilateral, plurilateral or multilateral – are essentially expressions of the 

contracting states’ consent to be bound by particular legal norms. They 

encapsulate voluntarily accepted restraints upon the universally recognized 

principle of state sovereignty.”67 

78. It is submitted that the notion of consent is crucial in the present case as it is in other 

arbitrations: “It is a truism that the basis for any arbitral proceeding is consent”68. 

Respondent consented to UNCITRAL arbitration by the ASNEC Treaty. While it is 

clearly not the intention of host states to allow assignment of claims to non-nationals of 

contracting states of their respective IIAs as in Mihaly, it is submitted that the same 

reasoning should be adopted in cases involving assignment between co-nationals as in 

the present case: it is unreasonable to assume that Respondent allows unrestricted 

assignments of arbitral claims against it. 

79. This view is supported by academics. Wehland attributes the non-transferability of 

rights under IIAs partly to the intention of the states: 

“...it would be surprising if States had intended to allow investors to freely transfer 

rights in an area that is still being perceived as particularly sensitive and closely 

linked to issues of sovereignty… even if transfers were limited to an investor’s 

 
65 Daimler, ¶144. 
66 Wehland, p.574. 
67 Daimler, ¶168. 
68 Nolan and Sourgens, p.1. 
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co-nationals, States would still lose control over who could assert treaty breaches 

and bring arbitral proceedings against them…”69 

80. Following this approach, despite the fact that MFNB and Claimant are co-nationals and 

thus the issue of nationality does not arise, the assignment would still be invalid as it 

was never the intention of Respondent to grant Claimant such a right to claim. 

81. The present proposition does not seek to challenge the validity of the Assignment 

Agreement as a whole, since “[t]ransferring assets that are protected under an 

International Investment Agreement (IIA) is not the same as transferring this 

protection”70. Even if the assignment was valid, the right to claim is not “necessarily 

and automatically transferred”71 along with it. The tribunal in Daimler made it clear 

that “[t]he better view would seem to be that ICSID claims are at least in principle 

separable from their underlying investments.” (emphasis added). The same principle 

should apply to UNCITRAL claims. In other words, a valid assignment agreement 

between MFNB and Claimant does not automatically render a valid assignment of 

claim to the latter. 

82. As the right to arbitral claim is not readily assignable under international law without 

the host state’s consent, Claimant cannot assume standing by relying on the Assignment 

Agreement. 

2. In any event, Claimant is not a qualifying investor under the ASNEC 

Treaty. 

83. It is submitted that Claimant’s standing in the present claim “depends exclusively on 

whether the transferee himself qualifies as an investor under an applicable IIA”72 (i.e. 

the ASNEC Treaty). Regardless of the validity of the Assignment Agreement, it is 

unreasonable to give Claimant standing when Claimant itself has never been a 

qualifying foreign investor under the ASNEC Treaty. 

84. It was made clear in Article II(1) of the ASNEC Treaty that only “Investments of 

Investors of other Contracting States” are protected by the Treaty. The payment made 

by Claimant under the Assignment Agreement does not qualify as an investment 

 
69 Wehland, p.10. 
70 Wehland, p.1. 
71 Daimler, ¶145. 
72 Wehland, p.1. 
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protected by the ASNEC Treaty, as it was made to MFNB but not for an investment in 

Respondent. It is irrelevant that the Ticadia-1 project is a protected investment under 

the ASNEC Treaty as its actual investor was MFNB. The whole sum for the 

construction of Ticadia-1 (USD 600,000,000) was solely paid by MFNB in 2010. Since 

Claimant had never made any investment under the Treaty, it has no standing in the 

present claim. 

85. The tribunal’s approach in Daimler should be followed: 

“Rather, the Tribunal finds that it should accord standing to any qualifying 

investor under the relevant treaty texts who suffered damages as a result of the 

allegedly offending governmental measures at the time that those measures were 

taken—provided that the investor did not otherwise relinquish its right to bring 

an ICSID claim.”73  

86. Claimant is clearly not a “qualifying investor” under the ASNEC Treaty. It was MFNB, 

as the actual investor, who suffered damages as a result of the alleged breaches by the 

Respondent but not Claimant. It is immaterial that Claimant paid MFNB under the 

Assignment Agreement, as it does not change the fact that the obligation was owed by 

Respondent to MFNB instead of Claimant under the ASNEC Treaty. Following 

Daimler, Claimant should not be considered as having standing in the present claim. 

87. Even though the Assignment Agreement purports to include “any potential claims 

against Mountaintop LLC and the Republic of Laoc”, it should not be used to 

circumvent the fact that Claimant had no investment in Respondent. 

88. Therefore, since Claimant had never acquired standing, the tribunal has no jurisdiction 

ratione personae in the present claim. 

B. The Tribunal has no jurisdiction ratione temporis. 

1. Claimant was not protected by the ASNEC Treaty at the material time 

89. Under the customary intertemporal rule, it is trite that “a juridical fact must be 

appreciated in the light of the law contemporary with it, and not of the law in force at 

the time when a dispute in regard to it arises or falls to be settled”.74 As codified in 

 
73 Daimler, ¶145.  
74 Island of Palmas, p.45. 
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Article 13 ARSIWA, a state does not commit an internationally wrongful act if an 

obligation, under international law, does not exist at the time the act occurs.  

90. Societe Generale and African Holding illustrate the application of the intertemporal 

principle in the context of investor-state disputes. Both tribunals ruled that they lacked 

jurisdiction because the claimants were not protected by the respective investment 

treaties at the material times (i.e. the time of the alleged cause of action). Societe 

Generale explicitly held:  

“the Tribunal lacks jurisdiction over acts and events that took place before the 

Claimant acquired the investment, that is on November 12, 2004, at which time 

the investment became protected under the Treaty to the benefit of French 

nationals and companies only. It follows that the Tribunal will only have 

jurisdiction over acts and omissions that took place after November 12, 2004, at 

which time both the Treaty had entered into force and the investor had become a 

qualifying French national.”75  

91. Following the same logic, the award in Middle East Cement, found for a breach before 

the BIT was entered into force, “was manifestly without jurisdiction ratione temporis 

to hear this claim” and is heavily criticised.76 

92. It must be emphatically stated that at the time of the alleged cause of action in 2016 (i.e. 

the adoption of the Laws 66/2016 and 72/2016), Claimant was neither a party to the 

investment in question nor an interested party to claim protection under the ASNEC 

Treaty. Claimant was not an “investor of a Contracting Party” who made an 

“investment” for the purpose of the ASNEC Treaty. 

93. Applying the intertemporal principle, the simple conclusion is that Respondent owes 

no obligation towards Claimant at the time of the alleged breach. This is consistent 

with the findings in Societe Generale and African Holding. Goh also supports this 

observation, 

“an ultimate claimant must have been protected by a BIT at the time of the 

dispute; the corollary of which must be that treaty claims cannot be assigned 

 
75 Societe Generale, ¶107. 
76 Middle East Cement; Douglas, p.332. 
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because an assignee would not have been the relevant party, protected by a 

BIT at the time when the dispute arises.”77 

94. The position would be different had MFNB initiated proceedings before the assignment 

of claim. In that case, since standing is assessed at the date of the initiation of the 

proceedings,78 the validity of the standing of a claimant is unaffected by a subsequent 

assignment. In fact, this explains why Claimant successfully stepped into the shoes of 

MFNB in the ICC arbitration against Mountaintop.79 This position finds support in 

CSOB,  

“[s]ince the Claimant instituted these proceedings prior to the time when the two 

assignments were concluded, it follows that the Tribunal has jurisdiction to hear 

the case regardless the legal effect, if any, the assignments might have had on 

Claimant’s standing had they preceded the filing of the case”.  

Unfortunately, the Claimant accepted that the purported assignment in the present case 

preceded the initiation of the current proceeding. 

2. The alleged breach of obligation was not a continuous act 

95. Claimant may purport to argue that the alleged cause of action in 2016 (i.e. the adoption 

of the Laws 66/2016 and 72/2016) was a continuous act, which extends to the present, 

where Claimant supposedly deserves protection under the ASNEC Treaty. This 

argument is flawed for four reasons. 

96. First, needless to say, this argument is premised on a successful assignment, which has 

been explicitly rejected above.  

97. Secondly, even if the assignment was legally valid on 1 July 2017, Claimant mistakenly 

assumes that it automatically receives protection under the ASNEC Treaty. As 

explained above, Claimant lacks the requisite characteristics to be protected under the 

ASNEC Treaty (supra I). As Claimant cannot invoke the protection under the ASNEC 

Treaty, it is immaterial whether the alleged action was discrete or continuous. 

98. Thirdly, this argument is an inadmissible and undue attempt to prejudice Respondent. 

Whether a breach is continuous “depends for the most part on the existence and content 

 
77 Goh, p.35. 
78 CSOB, ¶31. 
79 SOUF, ¶31. 
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of the obligation and on the facts of the particular breach”.80 By alleging that the 

breach is continuous, the Claimant pre-emptively and prematurely assumes that a 

breach has occurred. This is an investigation into the merits, not the procedure. Doing 

so, the Claimant relies on a disputed issue in the merits to force this Tribunal to take 

jurisdiction. This unduly reverses the onus onto Respondent to prove that it did not 

breach any primary obligation.  

99. Fourthly, the alleged breach cannot be characterised as a continuous act. According to 

Douglas, if the tribunal’s adjudicative power is conferred by the same international 

instrument that creates the substantive primary obligation (as is the case with an 

investment treaty claim) the concept of a continuing wrongful act serves little purpose.81 

This is because the intertemporal principle considers whether the obligation was in 

force “at the time when the breach constituting the continuing wrongful act is alleged 

to have commenced”.82 This is contrasted against the proceedings in ICSID arbitration 

which allowed a more flexible approach in finding a continuous act because “the 

conferral of adjudicative power to a tribunal pursuant to the investment treaty and the 

ICSID Convention operates retrospectively in relation to antecedent investment 

disputes”.83 The same mechanism does not exist under the UNCITRAL rules.  

C. The present claim is an abuse of process and is inadmissible. 

100. Even if this Tribunal finds that it may exercise jurisdiction, it is submitted that the 

present claim is inadmissible and this Tribunal should refuse to hear this case.  

101. This Tribunal is competent to “pronounce on the admissibility of the claim before it”.84 

102. As illustrated in Phoenix Action, the doctrine of inadmissibility is mostly exercised to 

prevent abuse of process: 

“The Tribunal has to prevent an abuse of the system of international investment 

protection under the ICSID Convention, in ensuring that only investments that 

are made in compliance with the international principle of good faith and do not 

attempt to misuse the system are protected”.85  

 
80 ARSIWA commentaries, p. 59. 
81 Douglas, p.332. 
82 MCI, ¶90-92. 
83 Douglas, p.332-333. 
84 Article 23(1) UNCITRAL Rules; Paulsson and Petrochilos. 
85 ¶113. 
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103. International law jurisprudence recognises good faith as a “general principle of law”86, 

which is relevant in determining the admissibility of claims.87 “Good faith” requires 

parties “to deal honestly and fairly with each other, to represent their motives and 

purposes truthfully, and to refrain from taking unfair advantage”.88 

104. The present claim is a textbook example of a bad faith abuse of process, manifesting in 

the form of maintenance, claims trading, and the commodification of litigations to 

parties without a genuine interest in the cause of action. Elements of bad faith are 

exhibited in the following ways. 

105. First, Claimant exploited the protection under the ASNEC Treaty. Claimant would not 

otherwise be protected by the ASNEC Treaty but for the purported assignment. 

Respondent accepts that there is no “trading of nationality”, as Claimant and MFNB 

are registered in the same Member State of the ASNEC Treaty. However, Respondent 

maintains that there is still trading of investor status, which is essential and 

determinative of a party’s standing in claiming treaty protection. The trading of investor 

status through nothing but an assignment of claim is a bad faith exploitation of treaty 

protection to abuse the process. 

106. Secondly, the sole purpose of the assignment was to bring a claim against Respondent. 

Pac Rim Cayman held that if, at the moment of an assignment, “the relevant party can 

see an actual dispute or can foresee a specific future dispute as a very high probability”, 

it would amount to an abuse of process.89 This is directly applicable to the present case: 

the alleged cause of action has clearly crystallised at the time of assignment. 

107. Thirdly, this assignment is champertous. Claimant paid $150 million to claim a sum of 

$450 million plus interest. Equally noteworthy, the Claimant paid nothing to the cost 

of construction (i.e. $600 million). It is clear that Claimant commoditises MFNB’s 

claim in hope of a windfall of at least $300 million USD. This is clearly a champertous 

attempt to illegally profit from abusing the process of international arbitration. 

108. It should be noted that the present case is different from cases involving third party 

funding as Claimant effectively bought the claim from MFNB instead of simply 

providing funds. Such distinction is critical and fundamental as it effectively means that 

 
86 ICJ Statute, Art 38(1)(c); Amco Asia Corporation. 
87 Wall Advisory Opinion; UN Membership Advisory Opinion. 
88 Phoenix Action citing A. D’Amato, Good Faith, in Encyclopedia of Public International Law p. 107. 
89 Pac Rim Cayman, ¶2.99. 
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the original investor, MFNB, no longer has any interest in the outcome of the 

arbitration. The present proceedings is merely an undue attempt of Claimant to profit 

from the ASNEC Treaty. 

109. For these reasons, Claimant’s claim is a bad faith abuse of process. Thus, this Tribunal 

should reject its jurisdiction to protect the integrity of the arbitration system.  
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IV. THE MEASURES COMPLAINED ARE ATTRIBUTABLE TO ASNEC. 

110. Pursuant to PO1, the issues in dispute are (i) whether the breach of the international 

obligation is attributable to Respondent, and (ii) whether the breach violates Article 

II(1) of the ASNEC Treaty.  

111. A summary of Respondent’s position is as follows. First, the breach of the international 

obligation should be properly attributed to ASNEC rather than Respondent. Second, 

Respondent was legally bound to uphold its responsibilities within the IO by passing 

Laws 66/2016 and 72/2016 in order to comply with the Coal Directive. Further, and in 

any event, Respondent has every right to legitimately exercise their sovereign powers 

to achieve the aims the legislative and executive branches were elected to do.  

A. The measures complained are attributable to ASNEC  

112.  The breach of international obligation is properly attributable to ASNEC, and not to 

Respondent.  

113. Claimant seems to argue that Respondent committed the wrongful international act90 – 

namely, by way of a fundamental change of domestic regulation by adopting Law 

66/2016 to the detriment of the Claimant.91 In addition, Claimant seeks to establish that 

Law 72/2016 is a continuation of the wrongful act against their investment.92   

114. Contrary to Claimant’s assertions, Respondent submits that ASNEC has the legal 

persona to which a wrongful act can be attributed. Second, the Laocan Parliament is a 

State organ at the disposal of the IO under ARIO Article 7. Third, Laoc had no ulterior 

intentions to dismantle the coal industry and only passed legislation because of its 

ASNEC membership. 

B. ASNEC’s legal personhood permits a wrongful act to be attributed to them 

115. ASNEC is an IO to which conduct could be attributed for the purpose of international 

legal responsibility. The competences given to the IO will determine how the conduct 

is to be attributed to either the organisation or the Member States.93 The ASNEC FC 

established the competences of the IO.94  

 
90 Notice of Arbitration. 
91 Notice of Arbitration, ¶12.  
92 Notice of Arbitration, ¶14. 
93 Sub-Regional Fisheries, ¶168; Voulgaris, p.62. 
94 Exhibit R-3. 
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116. ASNEC is competent to enter into international agreements, and is a signatory to the 

Seoul Agreement in its own right.95 The ratification of the Agreement is an instance of 

this competency,96 and Treaty competency influences the political undertakings of an 

IO. The IO is also a contracting party to the ASNEC Treaty.97 These commitments have 

a significant impact on how an IO can pursue objectives.  

117. ASNEC can legally compel Member States to execute objectives through legislation. 

The FC contains intentions to protect the environment and promote measures towards 

combating climate change.98 The Declaration reinforces the ASNEC’s desire to 

promote measures at the international level to solve regional or worldwide 

environmental problems.99 Hence, the Coal Directive is its capability of pursuing a 

political undertaking and transforming it into a legal undertaking.  

118. These competences establish the legal personality of ASNEC, pursuant to which its 

Member States are placed at the disposal of the IO. Even though ASNEC derives its 

power from the competences given by Member States, ASNEC has the power to compel 

Member States to comply with provisions within ASNEC legislation.100 

C. Breach of international obligation is attributable to ASNEC under ARIO, 

Article 7 

119. Respondent accepts that the form and implementation of the Coal Directive falls under 

the purview of the Member States. As regards Laoc, the result of that is the passage of 

Laws 66/2016 and 72/2016. However, the possibility to allocate responsibility based 

on separate internationally wrongful acts exists.101 In this regard, Respondent submits 

that it is the Coal Directive provisions which constitute the material breach of the 

international obligation, which, further to above, is attributable to ASNEC.   

120. ARIO’s scope of application is limited to IOs that have a legal personality and are 

subject to international law.102 ASNEC falls within its scope. ARIO Article 7 states 

that:  

 
95 Exhibit R-4, Preamble. 
96 Exhibit R-5. 
97 Response to Arbitration, s3, ¶13; ASNEC Treaty, Preamble. 
98 Exhibit R-3, Title VI: Environment. 
99 Exhibit R-5, Preamble (d).  
100 Voulgaris, p.51. 
101 Ahlborn, p.60-61 
102 Voulgaris, p.39 
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“The conduct of an organ of a State or an organ or agent of an international 

organization that is placed at the disposal of another international organization 

shall be considered under international law an act of the latter organization, if the 

organization exercises effective control over that conduct”.  

121. Respondent will demonstrate that under ARIO Article 7, the conduct must be 

considered an act of ASNEC because (A) the Laocan Parliament was placed at the 

disposal of ASNEC, and (B) ASNEC does have effective control over that conduct.  

1. The Laocan Parliament was placed at the disposal of ASNEC  

122. The Laocan Parliament was placed at the disposal of ASNEC because of the Coal 

Directive. The impression of a directive is to give Member States the autonomy to 

determine the form and method of implementation in order to achieve the binding 

result.103 However, this does not preclude the possibility of the IO breaching the 

international obligation. For the reasons that follow, Respondent submits that it was 

ASNEC the IO which committed the breach of an international obligation by passing 

the Coal Directive. 

123. It is essential to highlight elements of the Coal Directive beyond Laoc’s control. First, 

it imposed higher obligations than the Seoul Agreement on Member States. It also 

specifically targeted the coal industry.  

124. The Seoul Agreement stated that nationally determined contributions should aim to 

reduce the global average temperature.104 It took into account that the nationally 

determined contribution should reflect a state’s capabilities,105 employing language 

similar to the Paris Agreement.106 The term refers to emissions goals set by each 

individual party in light of their own domestic circumstances.107 Each State is able to 

set cuts in emissions in respect of their individual capabilities that would have met the 

Agreement target. Therefore, the nationally determined contribution and its effects 

would be directly linked to the State.  

 
103 Exhibit R-3, Title XIII: Legal Acts, Article 115. 
104 Exhibit R-4. 
105 Exhibit R-4, Article 2, ¶2.  
106 Paris Agreement, Article 4, ¶2. 
107 Paris Agreement, Article 4, ¶2.; UNFCCC NDC. 
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125. However, ASNEC did not allow Member States to determine their own emission 

reduction goals under the Seoul Agreement. Rather, it used the Coal Directive to have 

the IO and its Member States simply jointly under Article 4, ¶18,108 despite this not 

being explicitly stated in the ASNEC Declaration109 or the Coal Directive110 itself. In 

this regard, the Seoul Agreement states that parties who have reached an agreement to 

act jointly must notify the secretariat of the agreement’s terms111. Even though the 

ASNEC Declaration did not notify the secretariat of the intention to act jointly, the Coal 

Directive represents the agreement to act jointly. Specifically, ASNEC imposed a 

nationally determined contribution that was unilaterally applied to all Member States – 

the Coal Directive’s Preamble states that emissions are to be cut by at least 50% and 

that a 75% share of renewable energy shall be established.112 This is a significant burden 

on a nation such as Laoc to achieve.  

126. 17. Further, the Coal Directive turned an aspirational target into a legal obligation113. 

Article 2 of the Directive114 affirmed section 3 by giving it the status of a Goal under 

Article 75(1) of the ASNEC FC.115 The impact of this Directive is that its result is to 

implement a general principle of ASNEC. Laoc as a Member State cannot ignore such 

a significant political and legal responsibility.  

2. B.  ASNEC did have effective control over the Laocan Parliament 

127. Effective control in ARIO Article 7 is ‘intimately linked’ to military standards of 

operational command and control.116 These standards come from the ICJ decisions of 

Nicaragua117 and Bosnian Genocide118, which defined the international legal threshold 

for effective control. Specifically, it requires general control of the State and specific 

control of the State over the attributable act. As regards IOs, this presumption is that a 

 
108 Exhibit R-4. 
109 Exhibit R-5.  
110 Exhibit C-7. 
111 Exhibit R-4, Article 4, ¶16.  
112 Exhibit C-7, Preamble s2 and s3. 
113 Exhibit C-7, Preamble, s3.  
114 Exhibit C-7, Article 2.  
115 Exhibit C-7, Preamble, s1. 
116 Johansen, p.13. 
117 Nicaragua, ¶ 115. 
118 Bosnian Genocide, ¶ 400. 
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State organ’s conduct is attributable to the IO when operational control over a State 

organ is transferred to an IO.119 

128. Respondent submits that operational control of the Laocan Parliament was transferred 

to ASNEC in regard to the ban in reduction of carbon emissions120. The Coal Directive 

compelled the Laocan Parliament to implement legislation on behalf of ASNEC.121 It 

also directed and controlled the actions of the Laocan Parliament to suspend its coal 

industry in compliance with the Seoul Agreement.122 That is where the operational 

control occurred. Secondary to the elimination of coal plants, the provision to not pay 

compensation to owners and/or operators of coal plants123 is another instance of 

ASNEC’s effective control.   

129. Article 7 of the Coal Directive, which affirmed section 2 of its Preamble, specifically 

targeted the coal industry. It demonstrates that ASNEC believes that the closure of the 

coal industry would have drastically lower emissions. In addition, such closure would 

positively contribute to ASNEC reaching the share of 75% of renewable energy.  Not 

only is this positive obligation to restrict coal plants beyond the capability of Laoc, but 

it is also above Laoc’s means to achieve the share of 75% renewable energy. With these 

goals being on the extreme end of the Seoul Agreement’s aims, Laoc did the best that 

it could considering the circumstances by implementing the closure of coal-fired plants 

by 31 December 2028.124  

130. The Coal Directive, which was passed in 17 February 2016,125 sought to comply with 

the Seoul Agreement’s 1 March 2016 deadline for signatories to provide their nationally 

determined contributions.126 The Parliament of Laoc adopted ASNEC’s nationally 

determined contribution because it was the only way to be in compliance with both the 

Seoul Agreement and the Coal Directive.   

131. In addition, Laoc was not in a position to disregards its obligation to implement the 

Coal Directive. ASNEC FC Article 124 states the consequences of not complying with 

 
119 Johansen, p.13. 
120 Exhibit C-7, Article 7, ¶ 2. 
121 Response to Arbitration, s3, ¶ 12.; Exhibit R-3, Title XIII: Legal Acts, Article 115, ¶ 3.; Exhibit C-7, 
Articles 18, 19 and 20. 
122 Exhibit C-7, Article 7. 
123 Exhibit C-7, Article 7, ¶3. 
124 Exhibit C-8, Article 2; Response to Arbitration, s3, ¶12.  
125 Exhibit C-7. 
126 Exhibit R-4, ¶10. 
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ASNEC obligations,127 which include the suspension of Member State rights or 

imposition of penalty payment. Laoc did not want to take the legal risk of 

noncompliance, nor risk its political reputation.  

132. It has been shown that ARIO Article 7 applies. Attributing the conduct to the IO 

emphasises the autonomous existence of the IO from its Member States.128 The IO 

enacted legislation that Member States are obliged to execute. Attribution is exclusive 

to ASNEC because the Laocan Parliament was the state organ that was placed at the 

disposal of ASNEC, which also exercised effective control over the Parliament.129 

D. Laoc attempted to distance the State from the Coal Directive  

133. Respondent had no other choice but to comply with the Coal Directive, notwithstanding 

that Laoc recognised the negative impact that it would have on the industry. Although 

the Council member from Laoc voted against Coal Directive, she was outvoted.130 

134. It would not be favourable for Laoc to tarnish its reputation within ASNEC when faced 

with the pressing issue of climate change. There have been numerous natural disasters 

in the past 15 years which have led Member States to follow an environmental 

commitment to their people.131 The LEU was elected to represent these concerns and 

act accordingly.132 Laoc strove to protect the coal industry as it employs up to 15% of 

the Laocan domestic workforce and is about 20% of Laoc’s total GDP.133 However, its 

obligation to ASNEC could not be undermined by an attempt to not implement the Coal 

Directive. Accordingly, Laoc voiced its disagreement with the legislation but 

nevertheless upheld its legal obligations flowing therefrom.  

135. Laoc made it clear that all legislation regarding the coal industry was due to its 

obligations to ASNEC. Under the ASNEC FC, a Member State must implement a 

directive to achieve the result.134 Laws 66/2016 and 72/2016 are the implementations 

of Coal Directive.  

 
127 Exhibit R-3. 
128 Ahlborn, p. 51. 
129 Johansen, p.18. 
130 Response to Arbitration, s3, ¶11.  
131 Exhibits R-2 and R-3. 
132 SOUF, ¶19. 
133 Exhibit C-1. 
134 Exhibit R-3. 
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136. The Laocan Parliament established a direct connection between the Coal Directive and 

the implementing legislation. Laws 66/2016 and 72/2016 state that these laws are 

“following the enactment of ASNEC Directive 2016/87”.135 Their respective preambles 

contain that language because the Parliament sought to demonstrate that these measures 

are not solely Laoc’s actions. ASNEC is the source of these actions. 

137. Law 72/2016 implemented the intentions of ASNEC regarding renewable energy. The 

goal of a lower emissions level was a provision in the Coal Directive. Because of the 

“international obligations under ASNEC legal framework” emissions needed to be 

reduced by “at least 50% below 2012 levels...as per Seoul Agreement”.136 ASNEC 

sought to achieve this reduction by eliminating the coal industry. Laoc is the actor for 

all that ASNEC seeks to accomplish in fighting climate change. 

138. In light of the above, the breach of the international obligation should be attributed to 

ASNEC. Laoc as a Member State cannot be held responsible for committing to an 

international treaty obligation under the terms of the IO. Even if Laoc is to be held 

responsible, some portion of the responsibility should fall onto ASNEC. 

  

 
135 Exhibits C-8 and C-9. 
136 Exhibit C-9, Article 1. 
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V. RESPONDENT DID NOT VIOLATE ANY PROTECTION AFFORDED TO 

CLAIMANT UNDER ASNEC TREATY, ARTICLE II(1)  

139. ASNEC Treaty, Article II(1) provides that: 

“Each Contracting Party shall accord at all times to Investments of Investors of 

other Contracting Parties fair and equitable treatment. 

The Investments shall also enjoy the most constant protection and security and no 

Contracting Party shall in any way impair by unreasonable or discriminatory 

measures their management, maintenance, use, enjoyment or disposal. In no case 

shall such Investments be accorded treatment less favourable than that required 

by international law, including treaty obligations.”137 

140. The obligation stipulated under Article II(1) is an autonomous fair and equitable 

treatment (“FET”) standard.138 The content of the obligation is to be determined 

according to the natural meaning of the text in its full context without resort to 

customary FET standards.139 The reference in the final sentence to international law 

merely sets a floor and not a ceiling, in order to avoid a possible interpretation of these 

standards that are required by international law.140 

141. The text of Article II(1), as informed by the objects stated in the Preamble, gives rise 

to three obligations. First, Respondent must ensure that Claimant’s legitimate 

expectations are protected.141 Second, Respondent cannot impair the management, 

maintenance, use, enjoyment or disposal of Claimant’s Investment in an unreasonable 

or discriminatory manner.142 Third, Claimant’s Investment must always be accorded 

treatment no less favourable than that required by international law, including treaty 

obligations.143 

142. Respondent did not derogate from any of these obligation as it (A) did not frustrate 

Claimant’s legitimate expectations; (B) did not impair Claimant’s Investment with 

 
137 ASNEC Treaty Article II(1). 
138 UNCTAD Investment Report p18; Tecmed ¶155; Saluka ¶286. 
139 Saluka ¶286; VCLT Arts 31-32. 
140 Azurix ¶361; Saluka ¶291; CMS ¶¶282-284. 
141 ASNEC Treaty, Article II(1), Preamble ¶¶2-4. 
142 ASNEC Treaty, Article II(1). 
143 ASNEC Treaty, Article II(1) ¶2. 
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unreasonable or discriminatory measures; and (C) did not accord Claimant’s 

Investment treatment any less favourable than that required by international law. 

143. Alternatively, in the event that this tribunal were to find that Respondent violated the 

foregoing protections, they nonetheless legitimately exercised their police powers (D). 

A. Respondent did not Repudiate Claimant’s Legitimate Expectations 

144. Respondent did not frustrate any purported legitimate expectations held by Claimant 

because (1) Respondent did not make any specific assurances as to the energy sector’s 

regulatory stability; and (2) Respondent’s regulatory regime did not create any 

legitimate expectation of regulatory stability. 

145. Investors can acquire legitimate expectations at the time of the investment based both 

on assurances from the host state and its regulatory regime.144 However, Respondent 

neither (i) made specific and directed assurances as to Laoc’s regulatory stability; nor 

(ii) did Laoc’s nascent coal-power regulations at the time of Claimant’s Ticadia-1 

investment give rise to legitimate expectations of regulatory stability. 

1.  No Specific and Direct Assurances 

146. On the traditional model, assurances made by the host state must contain specific 

promises while being addressed directly to an investor in order to give rise to legitimate 

expectations.145 General political statements and unspecific commitments made to 

induce investment do not create legitimate expectations.146 

147. Claimant seems to assert that in their initial negotiations with the then Governor of 

Ticadia Mr Ji-Yeong, he made a specific representation to them when he stated that: 

“I am committed to doing everything in my power to ensure that the operation of 

the plant would benefit the interests of our nation. I am also committed to ensuring 

we maintain favourable conditions for foreign investors so that we can see more 

projects like Ticadia-1 in the future.”147 

148. However, this does not constitute a specific commitment to regulatory stability. It was 

a generic statement meant to induce investment that did not specifically promise 

 
144 Ortino pp856-58; Antin ¶537. 
145 El Paso ¶¶474-377; Blusun ¶380; Feldman ¶148; Koch ¶8.47; ADF ¶189. 
146 Continental ¶261; Masdar ¶¶506-7. 
147 Notice of Arbitration ¶8; Exhibit C-2 ¶3; Exhibit C-5 ¶2. 
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regulatory stability. In the least it represents mere puff, as a political statement 

unintended for reliance,148 and at most, it constituted a commitment by the Governor to 

ensure that he used his best endeavours, within the limits of his power, to ensure 

nebulous ‘favourable conditions.’ 

149. Importantly, the Governor has no legal authority to control the national regulatory 

regime, only possessing the mandate to facilitate and assist the development of the 

economy and business on the territory of his municipality.149 In fact, three of Claimant’s 

directors at the time considered the scope of the commitment insufficient, and a total of 

5 directors voted against approving investment.150 

150. Additionally, sophisticated investors such as Claimant are expected to understand that 

such vague language cannot not give rise to legitimate expectations as to regulatory 

stability. A host state cannot be deprived of its sovereign right to amend its laws unless 

it has given specific assurances to that end.151 Domestic laws, by their very nature, are 

subject to change and evolve with the evolving public needs of the state.152 There is 

nothing within the wording of the commitment by the Governor that can be construed 

to specifically preclude Respondent’s right to amend its domestic laws in response to 

changing circumstances, in the protection of their legitimate national interest of 

environmental protection.153 

151. There were therefore, no specific or direct assurances as to regulatory stability that 

could have been reasonably been relied upon to give rise to legitimate expectations of 

regulatory stability.154 

2. Respondent’s Legal Regime did not Give Rise to Legitimate 

Expectations 

152. Where the likelihood of drastic regulatory change is highly unlikely and unforeseeable, 

tribunals have found that this can give rise to legitimate expectations as to regulatory 

 
148 El Paso ¶¶261, 396; Continental ¶252. 
149 PO 3, VII ¶1; SOUF ¶2. 
150 Exhibit C-3, Issue 2 ¶3. 
151 Philip Morris ¶427; Duke ¶396; El Paso ¶372. 
152 Total ¶¶123, 129, 309(h), 312; CMS ¶277; Charanne ¶493; Saluka ¶302; Electrabel ¶165. 
153 Parkerings ¶332; Total ¶117,429; EnCana ¶173; Lemire ¶273; EDF ¶1105. 
154 Dolzer/Schreuer p96; CMS ¶¶274-280; Occidental ¶¶183-186; Total ¶374; Parkerings ¶337; Impregilo 
¶291. 
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stability.155 However, there was very little within pre-existing legal regime, at the time 

of the Ticadia-1 investment, could not have given rise to any reasonable legitimate 

expectations as to stability. On the contrary, Claimant had full and fair warning of the 

possibility of regulatory change under the same legal regime that they purport to 

generate their infringed right to regulatory stability. Specifically, both the License for 

Ticadia-1,156 and the provisions of the ASNEC Treaty expressly reserve the right of 

Respondent to alter its laws in the pursuit of environmental protection.  

153. Firstly, the License for Ticadia-1 expressly provides in its special conditions that “this 

licence shall remain valid provided [Claimant] keeps Ticadia-1 conformant with 

environmental regulations in effect in the Republic of Laoc.”157 As there were no 

operative provisions of domestic legislation at the time of the investment that affected 

the operation of coal power plants, this must be taken as an explicit warning of the 

possibility of future environmental regulation that can impact the operation of Ticadia-

1. Any reasonable investor would note the existence of such a provision and the non-

existence of prevailing regulation and be able to arrive at the conclusion that there was 

a distinct possibility of regulatory change. 

154. Secondly, the ASNEC Treaty in both its preamble and Article VII collectively reserve 

Respondent’s right to amend its laws for the purpose of environmental protection. 

155. Article VII(1) directly reserved “the right of [Respondent] to establish its own levels of 

domestic environmental protection … and to adopt or modify accordingly its 

environmental laws.” It further obliged Respondent to ultimately “strive to continue to 

improve those laws.”158 Article VII(3) also recognised the need abide by “commitments 

under the international environmental agreements, which they have accepted,” and, in 

explicit terms, requires Respondent to “ensure that such commitments are fully 

recognised and implemented [in its] domestic laws.”159 

 
155 McLachlan/Shore/Weiniger ¶7.161; Isolux ¶781; Genin; ¶348; Methanex ¶10; Parkerings ¶335. 
156 Exhibit R-1. 
157 Exhibit R-1 ¶2. 
158 ASNEC Treaty, Article VII(1). 
159 ASNEC Treaty, Article VII(3). 
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156. In the preamble, it was further stated that ASNEC had only desired to create favourable 

conditions for Investors insofar as they were “consistent with the protection of health, 

safety, and the environment.”160  

157. Collectively, the express terms of the documents that give effect to Claimant’s rights to 

operate and enjoy their investment clearly demonstrate that the legal regime was not 

intended to be immutable. Such terms evince contemplation, on behalf of both Claimant 

and Respondent, of regulatory change for environmental reasons – reasons that formed 

the policy underlying the implementation of Law 66/2016.161 The pre-existing 

regulatory regime, at the time of the investment, could not therefore have given rise to 

legitimate expectations of regulatory stability. 

B. Respondent did not Impair Claimant’s Investment with Unreasonable or 

Discriminatory measures 

158. ASNEC Treaty, Article II(1) prevents Respondent from “impair[ing] by unreasonable 

or discriminatory measures [Claimant’s] maintenance, use, enjoyment or disposal” of 

their investment.162 Respondent did not violate Article II(1) because the enactment of 

Law 66/2016 was neither (1) unreasonable; nor (2) discriminatory. 

1. Law 66/2016 is Reasonable 

159. Measures are reasonable if they are rationally and proportionally connected to a state’s 

public policy interests,163 and consistent with contemporary international practice.164 

Tribunals generally afford deference to host states to set their own policy objectives, do 

not ask whether the measures pursued was the best possible option available.165 The 

inquiry is limited to the question of whether the host state acted reasonably under the 

circumstances.166 

 
160 ASNEC Treaty, Preamble ¶4. 
161 SOUF ¶¶17-18, 20; Exhibit R-4, Preamble ¶¶3-5; Respondent’s Response ¶¶9-10, 17. 
162 ASNEC Treaty, Article II(1)¶2. 
163 Saluka ¶460; AES ¶10.3.7; Schefer pp.280-281; Schwarzenberger pp89-90, 99-100; Dolzer/Schreuer p132-
134; Cheng pp.132-134. 
164 ADF ¶177; Noble ¶¶178, 182, Philip Morris (Born Dissent) ¶126. 
165 Philip Morris ¶399; James ¶46; Lemire ¶283. 
166 Schefer p.281; Antaris ¶444. 
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160. Respondent’s enactment of Law 66/2016 was reasonable because it was (a) rationally 

connected to securing the public good of environmental protection; and (b) consistent 

with international practice. 

a. Law 66/2016 is Rationally and Proportionally Connected to 

Environmental Protection 

161. A measure is rationally and proportionally connected to a public policy objective if that 

object appropriately correlates with the rationale underlying the implementation of the 

measure,167 while affording states the right to an “acceptable margin of change.”168 

162. It is trite to say that Law 66/2016 was rationally and proportionally connected to the 

bona fide public interests of protecting health, safety, and the environment identified in 

the preamble of the ASNEC TREATY.169 It was implemented after Respondent 

experienced six major floods in which 85,000 people died and more than 50,000 homes 

were destroyed between 2000 and 2015.170 There was strong evidence of a direct 

correlation between the growth of coal emissions and the intensity of flooding over the 

past years, with coal plants calculated to contribute the most to the problem.171 

163. The total phase-out of coal power production within ASNEC was required in order to 

hold the increase in global average temperature to well below 2°C above preindustrial 

levels. The Seoul Agreement, recognised this and required all signatories under Article 

4(3) to regulate to the extent of “its highest possible ambition.” For a developed state,172 

this can plainly include the phasing-out of all coal power plants – a measure concordant 

with best international practice.173 

164. In light of the frequency and intensity of environmental threats, and the collective 

international need for drastic change to anthropogenic environmental policy, Law 

66/2016 was reasonable and proportional, falling well within the acceptable margin of 

change. 

 
167 AES ¶10.3.36; Antaris ¶443-445. 
168 Philip Morris ¶423; El Paso ¶¶364,374. 
169 ASNEC Treaty, Preamble ¶4. 
170 SOUF ¶17. 
171 PO ¶13; Exhibit R-2 ¶2. 
172 SOUF ¶1. 
173 SOUF¶1; see also §V.B.1.b. below. 



TEAM SUR 
 

 38 

b. Law 66/2016 is Consistent with International Practice 

165. Law 66/2016 was reasonable because it is consistent with leading international and state 

practice in developed nations to combat climate change.174 Since the Paris Agreement, 

many developed nations and international organisations have set coal phase-out 

deadlines that fall even earlier than that required by Law 66/2016. 

166. The Paris Agreement, like the Seoul Agreement did not specify any specific emission 

quotas or regulations. They both instead obligated states to determine their own 

‘maximum possible ambitions,’ and enact domestic legislation accordingly. 

167. Developed nations have largely, under the terms of the Paris Agreement committed to 

phase-out coal power from their energy grids over similar timelines. For example, the 

UK intends to phase-out coal from its energy system by 1 October 2024 and aims to 

achieve carbon neutrality in its energy sector by 2050.175 Canada has made the same 

commitments to phase out coal by 2030 in the last four provinces that operate such 

plants.176 Germany which has historically been Europe’s largest producer of coal-fire 

energy has committed to phasing-out all plants by 2038.177 Additionally, as of 6 March 

2020, 16 other countries, 178 in addition to the 14 ASNEC member states,179 plan to 

completely phase-out of coal power production. 

2. Law 66/2016 is not Discriminatory 

168. Host states cannot treat foreign investors in like circumstances any differently from 

both national and foreign investors without sufficient justification.180 

169. Law 66/2016 applies indiscriminately to the entire coal power energy sector without 

differentiation. The entirely of the content of Law 66/2016 consist of only a preamble, 

and two operative Articles which provide that “[a]ll (emphasis added) coal-fired power 

plants on the territory of Laoc shall be phased out by 31 December 2028” and that 

“[t]his law shall enter into force on the day following that of its promulgation.”181 It 

 
174 ADF ¶177; Noble ¶¶178, 182, Philip Morris (Born Dissent) ¶126. 
175 COP26. 
176 SOR/2012-167, Part 4. 
177 Coal Exit Act 2020 (Germany). 
178 https://www.carbonbrief.org/mapped-worlds-coal-power-plants. 
179 Exhibit R-3, Preamble ¶1. 
180 Dolzer/Schreuer pp.173-177; CMS ¶290; Parkerings ¶¶283-287; Saluka ¶313; Meyers ¶¶252-254; Goetz 
¶121; Schefer p.291. 
181 Law 66/2016, Articles 1 and 2. 
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accords no prejudicial treatment towards foreign investors, nor preferential treatment 

towards domestic operators. The measure is wholly and plainly equal in its application 

and is therefore not discriminatory. 

C. Respondent did not Accord Claimant’s Investment with Treatment Less 

Favourable than that Required by International Law 

170. The standard of treatment required by ASNEC Treaty, Article II(1) cannot fall below 

that which is required by international law. While it is largely assumed that there exists 

a body of customary rules that protect foreign investors from the actions of their host 

state,182 there is no universal acceptance of the content this customary standard.183 

171. The most frequently cited standard was provided by the tribunal in Neer, which stated 

that: 

“[T]he treatment of an alien, in order to constitute an international delinquency, 

should amount to an outrage, to bad faith, to wilful neglect of duty, or to an 

insufficiency of governmental action so far short of international standards that 

every reasonable and impartial man would readily recognise its insufficiency.”184 

172. This high threshold has been supplemented by further tribunals in Glamis, Genin and 

Lauder which collectively provide that an act must be sufficiently egregious and 

shocking to the extent that it is a gross denial of justice, manifest arbitrariness, blatant 

unfairness, a complete lack of due process, evident discrimination, or a manifest lack 

of reasons.185 

173. None of these factors can be demonstrated on the facts. Law 66/2016 was enacted in 

good faith in pursuit of the genuine public interests of protecting the environment, lives 

and welfare, and abiding by international obligations.186 Nothing within Respondent’s 

conduct remotely meets the categorically egregious standard required for there to be a 

breach of international law.187 

 
182 Hailbronner pp.157, 246–247, 275–278. 
183 Sornarajah pp.140–141, 328; Adede p.1001; Dolzer (1985) pp.23–54. 
184 Neer pp.61-62. 
185 Glamis ¶22; Genin ¶367; Lauder ¶292. 
186 See §V.D.1. and 2. below. 
187 UNCTAD Investment Report pp25-30 Azurix ¶361; Saluka ¶291; CMS ¶¶282-284. 
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174. Finally, where a tribunal finds that there has been no treaty FET breach, ipso facto, 

there cannot be a violation of the international minimum standard, subject to the 

NAFTA exception that is inapplicable to the current dispute. 

D. Respondent Legitimately Exercised Police Powers 

175. Unless otherwise provided by the contracting parties, an investment treaty does not 

modify a state’s legitimate rights to amend its laws and adapt its legal order as 

necessary.188 States can lawfully exercise such even when they detrimentally affect an 

investor’s interest provided that such amendments (1) are aimed at securing a genuine 

public interest;189 (2) constitute a bona fide exercise of a state’s sovereign power;190 and 

(3) are non-discriminatory and proportionate to their purported aim.191 Where a state 

modifies its regulatory regime accordingly, such measures are legitimate and provide a 

full defence against investor claims.192 This is known as the “police powers 

doctrine.”193 

176. Even if this tribunal were to find that Respondent violated the strict terms of ASNEC 

Treaty, Article II(1), both Respondent’s accession to the Seoul Agreement and 

promulgation of Law 66/2016 met the aforesaid criteria, which justify derogation from 

the protections accorded to Investors under the requisite FET standard. 

1. Respondent Pursued a Genuine Public Interest 

177. Respondent enacted its regulatory measures not for the purpose of depriving Claimant 

of their ability to enjoy their investment but to curb the impacts of climate change, so 

as to protect lives and property in Laoc while observing its obligations under 

international law.194 In enacting Law 66/2016 Respondent pursued a genuine public 

interest either because (a) it was legitimately determined within Respondent’s ‘margin 

of change’ or (b) that the underlying policy was of doubtless genuine importance. 

 
188 Total ¶115; Saluka ¶255; Methanex ¶7; Philip Morris ¶307. 
189 ADC ¶432; Methanex ¶20. 
190 Occidental ¶¶162-3. 
191 Tecmed ¶122; Methanex ¶7; Feldman ¶103; see §V.B.1. above. 
192 Brownlie p.532. 
193 Chemtura ¶266; Marfin ¶838. 
194 SOUF ¶¶1, 17, 21-23; PO ¶13; Exhibit R-2 ¶2. 
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a. Respondent is Afforded a ‘Margin of Change’ to Enact 

Measures in Pursuit of its Determined Public Purposes 

178. As states are in the best position to assess their own regulatory needs and policy 

objectives, they ought to determine what constitutes a legitimate public interest that 

warrants regulatory action.195 Acts of state premised on such public policy are prima 

facie valid as they are afforded a margin of change.196 It is not for a tribunal to second-

guess such determinations unless they are manifestly unreasonable in the 

circumstances, exceeding the exercise of normal regulatory power.197 

179. Respondent, had merely exercised the legitimate power of any state to decide its policy 

objectives on environmental matters. On the facts, no improper factors guided its 

environmental policy and there is no suggestion as to procedural impropriety in 

enacting Law 66/2016. Their stated objects therefore fall within the ‘margin of change’ 

afforded to host states and this tribunal should defer to the reasonable judgment and 

refrain from reviewing the same. 

b. The Underlying Policy was of Genuine and Doubtless 

Importance 

180. A tribunal may assess whether a host state’s actions were set to achieve a genuine public 

interest,198 independent of private gain and improper political ambition.199 These factors 

must be assessed on the balance of probabilities on the evidence adduced by both 

parties.200 

181. As highlighted above at §V.B.1.a., the severity, frequency, and intensity of natural 

disasters occasioned by climate change was the cause for an urgent re-evaluation of 

Respondent’s prior lax environmental policy.201 There is no evidence to suggest any 

impropriety throughout and beyond the implementation of Law 66/2016. Conversely, 

the need to protect the environment, life and property, and abide by international 

obligations are collectively interests which are of genuine public interest. Government 

 
195 Benvenisti p.843; Shany p.907; Maffezini ¶67; Higgins ¶331. 
196 Philip Morris ¶423; El Paso ¶¶364,374. 
197 Philip Morris ¶¶340, 346; Antaris ¶¶262-266. 
198 ADC ¶432. 
199 Methanex ¶20; BP-Exploration ¶317; Kardassopoulos ¶229. 
200 Sourgens/Duggal/Laird p.80; O’Malley p.208; Bernhard ¶177. 
201 PO ¶13; Respondent’s Response ¶¶9-11; SOUF ¶¶17-20; Coal Directive, Preamble ¶2; ASNEC FC, Article 
61(1)(e). 
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scientists, climate experts, and the international community were in agreement that 

there was overwhelming scientific evidence that linked coal-fired power plant 

emissions to the increase risk of natural disasters and anthropogenic climate change.202 

Law 66/2016 was motivated by the demonstrable need to secure the foregoing interests, 

and it does in fact achieve such public good. 

182. On the balance of overwhelming evidence, the policy underlying Law 66/2016 was of 

genuine and doubtless importance.  

2. The Enactment of Law 66/2016 Constituted a bona fide Exercise of 

State Power 

183. Sovereign actions of a host state must be made in good faith in order to constitute a 

legitimate exercise of state power.203 Respondent’s actions in relation to Law 66/2016 

were undertaken in good faith as they pursued a genuine public interest,204 and there is 

nothing on the facts to impugn the propriety of its conduct in relation to the Seoul 

Agreement, Coal Directive or Law 66/2016.205 

184. Finally, all of the measures undertaken by Respondent were intra vires. There is no 

question as to the legitimacy of any of the foregoing agreements, directives or laws. 

Respondent’s ultimate enactment of Law 66/2016 therefore constituted a bona fide 

exercise of state power. 

 
  

 
202 Exhibit R-2 ¶¶1-2; PO ¶13; Seoul Agreement, Preamble ¶¶4-5, Article 2(1)(a). 
203 Fireman’s Fund ¶¶176-177; Occidental ¶¶162-163. 
204 See §V.D.1. above. 
205 See §V.D.1.b. above. 
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PRAYER FOR RELIEF 

185. Respondent hereby requests this Tribunal: 

a. Find for the challenge to Mr. Mason; 

b. Find it has no jurisdiction to hear this dispute; 

c. Find that the challenged measures are attributable to ASNEC; and 

d. Find that the challenged measures did not violate ASNEC Treaty, Article II(1). 

 

Respectfully submitted on 22 September 2020 

By 

TEAM SUR 

On behalf of The Republic of Laoc 

 


