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STATEMENT OF FACTS  

“People ‘over-produce’ pollution because they 

are not paying for the costs of dealing with it.”1 

1. Since 2000, the Republic of Laoc (“Laoc” or “Respondent”) has faced an increasing 

number of natural disasters. Floods have caused 85,000 casualties and destroyed 50,000 

homes in Laoc,2 raising concerns worldwide.3 Laoc commissioned a task force which 

published a report establishing a direct correlation between the increase in coal emissions 

and the intensity of the floods (“Report”).4  

2. Against this background, on 1 December 2010, Mercurian First National Bank JSC 

(“MFNB”), a banking institution, invested USD 600,000,000 to fund a power-plant in 

Laoc (“T1”) by entering into a Financing Agreement (“Financing Agreement”).5 

The construction of T1 started on 15 December 2010.6  

3. At the time, MNFB’s investment was not yet subject to the protection of any investment 

treaty. Laoc only joined the Association of Sovereign Nations for Economic Cooperation 

(“ASNEC”)7 and ratified the ASNEC Treaty Concerning the Encouragement 

and Reciprocal Protection of Energy Investments (“EIT”) in 2012.8  

4. ASNEC was entrusted by its Member States to determine the necessary measures to reduce 

the risk of flooding in the ASNEC region. In 2016, ASNEC enacted Directive 2016/87 on 

the renewable sources of energy (“Coal Directive”) which aimed to reduce significantly 

 

1  Chang. 

2  SoUF, P58:¶17:LL1473-1475. 

3  RNoA, P27:¶9:LL632-634. 

4  R-2, P31:LL725-728. 

5 C-4, PP12-13. 

6  SoUF, P57:¶15:LL1464-1465. 

7  R-3, P32:LL737-739. 

8  SoUF, PP56-57:¶¶7,9:LL1422-1423;1435-1436.  
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the production of coal-emissions.9 To achieve ASNEC’s goal, the Coal Directive imposed 

strict measures on its Member States.  

5. Laoc voted against the said Directive.10 However, due to the binding nature of ASNEC 

directives upon its Member States under Article 115 of the ASNEC Founding Charter 

(“AFC”), Laoc had to transpose the Coal Directive into its legal order. 

6. First, Articles 2 and 7(1) Coal Directive imposed a reduction of the percentage of final 

gross production of energy from coal-fired power plants to 0 by 31 December 2028.11 Laoc 

transposed these provisions by adopting Law 66/2016 “on the Phase-out of Coal Energy” 

(“Law 66/2016”),12 allowing T1 to operate until 2028. 

7. Second, Articles 3 and 7(4) Coal Directive encouraged “the deployment of renewable 

energy”13 by means of support schemes or incentives. Laoc transposed these provisions by 

enacting Law 72/2016 “on Energy Transition” (“Law 72/2016”).14  

8. Law 72/2016 sought to mitigate any impact Law 66/2016 may have on existing operations 

and ease their successful transition towards greener energy sources. The incentives scheme 

gave all investors potentially impacted by the phase-out an opportunity to enter into 

exclusive energy government-sponsored feed-in tariffs for another 20 years,15 if they 

converted the power stations to energy facilities relying on biomass, biogas or any other 

renewable source of their choice.16 

9. Afterwards, Ticadia-1 LLC (“Ticadia-1”), T1’s owner, defaulted on its obligations under 

the Financing Agreement in early January 2017.17 MFNB then turned to the Mercurian 

interbank lending market to resale this distressed debt security to another Mercurian bank, 

 
9  C-7, P16:LL327-329. 

10  SoUF, P58:¶21:LL1498-1499. 

11  C-7, PP16-17:LL334-336,346-348. 

12  SoUF, P59:¶23:LL1507-1510. 

13  C-7, PP16-17:LL340,354. 

14  SoUF, P59:¶24:LL1513-1519. 

15  SoUF, P59:¶26:LL1526-1528. 

16  C-9, Art.2, P19:LL406-408. 

17  SoUF, P60:¶29:LL1541-1544. 
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Goliath National Bank JSC (“GNB” or “Claimant”).18 The debt was assigned after the 

Laws were enacted, and some six months after Ticadia-1 had defaulted on the debt.19  

10. GNB made no attempt to renegotiate or otherwise help Ticadia-1 find a way out of its 

financial dire straits. 

11. No benefit ever accrued to Laoc from this purely financial transaction between two 

Mercurian banks. After a first unsuccessful attempt to collect the debt against Mountaintop, 

GNB eventually chose to bring this arbitration against the Republic of Laoc on 31 January 

2019 to reap some benefits from its speculative transaction.20  

12. At the outset of these proceedings, the Republic of Laoc has made an urgent application to 

this Tribunal to allow Mr Mason, the arbitrator appointed by Claimant, to recuse himself 

in light of recent and ongoing conflicting arbitral appointments21 and public statements.  

 
18  Ibid. 

19  C12, P23; SoUF, P60:¶29:LL1540-1544. 

20  NoA, P7:¶15:LL120-123. 

21  Perry Mason’s Response, P52:LL1283-1286. 
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STATEMENT OF ARGUMENTS  

Challenge 

13. Laoc’s challenge of Perry Mason should be upheld. First, the claimant-appointed 

arbitrator’s hostility towards environmental regulations create an ‘issue conflict’ such as to 

give rise to justifiable doubts as to his impartiality.  

14. Second, Mr Mason’s breach of his duty to disclose his involvement in two other related 

arbitrations further damages Respondent’s trust in his ability to hear this case with an open 

mind and justifies his disqualification. (I) 

Jurisdiction and Admissibility 

15. The Tribunal lacks jurisdiction to hear the present dispute. First, GNB does not own 

protected assets under Article I.(1) EIT, as its purported investment is neither located in 

the territory of Laoc nor associated with an Economic Activity in the Energy Sector. 

Second, GNB cannot assert MFNB’s treaty claim, a fortiori when this claim relates to acts 

that occurred before the assignment (II). 

16. This Tribunal lacks jurisdiction to hear GNB’s claim against Laoc since Laws 66/2016 and 

72/2016 are not attributable to Laoc. Articles 6 and 7 ARIO, which govern the attribution 

of conduct between ASNEC and its Member States under Article 120 AFC, provide for 

exclusive attribution. The Laws are attributable to ASNEC only under Article 6 ARIO 

because the Laocan Parliament acted as one of its agents. Alternatively, the Laws should 

be attributed to ASNEC only under Article 7 ARIO, since it exercised effective control 

over the Laocan Parliament which was placed at its disposal (III). 

Merits 

17. The Republic of Laoc did not violate Article II EIT. Facing major crises, it transposed 

the Coal Directive by adopting Laws 66/2016 and 72/2016 to protect human health and 

avoid electricity shortage, but also to give investors the best treatment under 

the circumstances. These measures are protected by Article IX EIT and constitute a valid 

exercise of its right to regulate. 

18. In any event, Laoc treated GNB’s alleged investment fairly and equitably. It never created 

legitimate expectations of stability, whether through its legislation, the 2014 Licence, 

the EIT itself or even through the Governor’s statements. In any case, Laoc could not have 

frustrated them, as it gave T1 an opportunity to continue operations (IV).  
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ARGUMENTS 

PART ONE: CHALLENGE 

I. THE UNCHALLENGED MEMBERS OF THE TRIBUNAL SHOULD DISQUALIFY 

PERRY MASON 

19. Article 12(1) of the UNICTRAL Arbitration Rules (“UNCITRAL Rules”) provides that 

“[a]ny arbitrator may be challenged if circumstances exist that give rise to justifiable 

doubts as to the arbitrator’s impartiality or independence.” 

20. Impartiality and independence are core features of due process. The right of a party to be 

heard by an impartial tribunal amounts to a general international principle that must be 

respected in all circumstances.22  

21. Under the UNCITRAL Rules, the standard for disqualification is low. First, it is well 

established in arbitral jurisprudence that the UNCITRAL “justifiable doubts” standard only 

requires the proof of an appearance of bias rather than the evidence of an actual bias from 

a third person’s perspective.23 Second, this standard is easier to meet than the ICSID 

“manifest lack of qualities” standard.24 As a result of this difference in requirements, under 

the ICSID Rules only 7% of challenges were successful.25 Conversely, 25% of challenges 

were upheld under the UNCITRAL Rules.26 

22. The standard is met in the present case. Respondent has abundant reasons to question 

Mr Mason’s ability to hear this case impartially. 

23. First, Perry Mason’s public stance and prior appointment as an arbitrator gives rise to an 

issue conflict (A). Second, Mr Mason breached his duty to disclose his history of 

appointments, thereby undermining Laoc’s trust in his impartiality (B). The totality of these 

circumstances give rise to justifiable doubts as to his impartiality (C). Respondent thus 

 
22  Croft/Kee/Waincymer, P130:¶11.3. 

23  Nord Stream, ¶30; National Grid, ¶83; Country X v. Company, ¶16; LCIA UN3490, ¶6.14; Caron/Caplan, P214. 

24  ICSID Convention, Art.57. 

25  Malintoppi/Yap, PP173-174:¶¶8.81-8.82. 

26  Ibid. 
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respectfully requests Perry Mason to consider its concerns and to withdraw from 

the present proceedings.  

A. Perry Mason’s reluctance to accept climate change as a valid justification for 

taking environmental measures creates an issue conflict 

24.  Perry Mason was involved in legally similar disputes concerning similar factual 

backgrounds. Mr Mason already prejudged the merits of the present dispute against Laoc 

(1). He also publicly expressed his opinions on environmental regulations taken by host 

States, further conveying a position favourable to GNB (2). 

1. Perry Mason’s involvement in legally similar disputes arising out of similar 

facts gives rise to an issue conflict 

25. Laoc is currently facing 13 pending arbitrations relating to the implementation of the Coal 

Directive, including the present dispute.27 There is a risk that the findings in the present 

dispute could be used as precedent in the twelve other arbitrations, putting Laoc under an 

economic pressure. It is therefore crucial for Laoc to have its case heard by an impartial 

tribunal.  

26. Repeated appointments in factually and legally similar cases create an issue conflict and 

thus raise concerns as to the ability of arbitrators to remain impartial. Issue conflict is 

defined as a situation in which “an adjudicator has taken a position on a legal matter 

relevant to the case or has prior factual knowledge relevant to the dispute at hand.”28 What 

matters is not the number of cases in which an arbitrator is appointed.29 Rather, what is 

determinative is the similarity in terms of facts and legal issues.30 

27. The test to be applied in order to characterise an issue conflict was set out in Caratube. 

Judge Boesch was challenged on the basis of his participation in the Ruby Roz31 case, which 

regarded the same State measures. The unchallenged arbitrators established a twofold test. 

 
27  R-9, P50:LL1248-1251. 

28  Code of Conduct, ¶59. 

29  Ibid., ¶55. 

30  Ibid. 

31  Ruby Roz. 
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First, the facts of the related cases should be “at a minimum similar.”32 Second, the similar 

facts should be relevant for the determination of the legal issues of the dispute. Applying 

the test to the facts of the case, the unchallenged arbitrators disqualified Judge Boesch.33 

28. In the present case, Hewer Plants, C-Energy and the present dispute arose out of the 

implementation of the same Coal Directive.34 Accordingly, the unchallenged arbitrators 

should follow the Caratube tribunal and first examine whether the facts of the three 

disputes are similar (a). Then, they examine whether the facts are relevant for the 

determination of the legal issues raised in the present dispute (b). Both of these conditions 

are met. Perry Mason’s challenge should therefore be upheld. 

a. The cases in which Perry Mason has been appointed are factually similar 

29. Previous exposure to similar facts should be given important consideration when 

determining the existence of an issue conflict.35 As the facts in Hewer Plants, C-Energy 

and the present dispute are similar, Perry Mason has most certainly been exposed to 

documents or information relevant to the present dispute. He thus “cannot reasonably be 

asked to maintain a ‘Chinese wall’ in his own mind: his understanding of the situation may 

well be affected by information acquired in the other arbitration.”36 Mr Mason’s 

understanding of the present dispute is affected by information acquired in Hewer Plants 

and C-Energy. His service in the present dispute would therefore infringe on Laoc’s right 

to a due process.  

30. Indeed, all three cases present a similar factual matrix. They arose out of the phase out of 

coal energy by ASNEC Member States implementing the Coal Directive. In other words, 

all three cases concern the enactment of environmental regulations by host States subject 

to their international environmental obligations. 

 
32  Caratube, ¶87. 

33  Caratube, ¶¶95-96. 

34  SoUF, P59:¶24:LL1513-1519; R-9, P50:LL1254-1256; PO4, P75:LL2046-2048. 

35  Caratube, ¶75; ASIL-ICCA Report, P63:¶174. 

36  EnCana, ¶45; Caratube, ¶¶75,89. 
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31. First, all three cases relate to the implementation of the Coal Directive. Said Directive is 

binding upon all ASNEC Member States.37 Wellfalcon and Laoc thus were under the same 

obligation to implement it.  

32. Second, as both States implemented the Coal Directive, they adopted similar measures. 

Laoc and Wellfalcon both phased out coal energy by 2028, thereby forcing coal power 

plants to shut down by that date.38  

33. Finally, all three cases concern the same type of investment. All investments relate to coal 

power plants and are thus equally subject to the same State measures.39 Moreover, 

the power plants in Hewer Plants and GNB both operate under a licence.40 Pursuant to 

the licences in both cases, each power plant had around 40 years left to operate at the date 

of the adoption of the Coal Directive.41 

34. The facts in the Hewer Plants and the C-Energy cases are therefore “at a minimum 

similar”42 to the facts in the present arbitration. 

b. The factual similarity is relevant for the determination of the legal issues 

of the present case 

35. The facts underlying the Hewer Plants case are relevant for the determination of the legal 

issues in the present arbitration. 

36. In Hewer Plants, Perry Mason first found that Wellfalcon had treated Hewer Plants’ 

investment unfairly and inequitably after balancing the State’s sovereign right to regulate 

with the investor’s legitimate expectations.43 Perry Mason then assessed the impact of the 

Seoul Agreement on the legal relationship between the parties.44 Finally, he held that the 

 
37  R-3, Art.115. 

38  C-8, P18; R-9, P50:LL1254-1256. 

39  Perry Mason’s Response, P52:LL1289-1292. 

40  R-1, P30. 

41  PO4, P75:LL2037-2038. 

42  Caratube, ¶87. 

43  PO3, P71:LL1916-1922. 

44  Ibid. 
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implementation of the Coal Directive with regard to the power plant was attributable to 

ASNEC.45  

37. The legal issues at stake in the present dispute are similar to those to which Perry Mason 

was exposed in Hewer Plants. Perry Mason will indeed be confronted with the issue of 

attribution of the challenged measures and the alleged violation of the FET standard.46 Both 

of these issues are complex and required an in-depth analysis on his part. Mr Mason has 

therefore inevitably formed a firm opinion on both of these issues.  

38. The similarity of facts underlying the legal issues raise serious doubts as to Perry Mason’s 

ability hear this case impartially.  

39. First, in cases where ASNEC Member States implement ASNEC directives, attribution of 

conduct is governed by Article 120 AFC. As the Hewer Plants dispute concerned 

the implementation of the Coal Directive, Perry Mason ruled on the issue of attribution on 

the basis of Article 120 AFC.  

40. The present case also concerns the implementation of the Coal Directive by Laoc. In this 

context, Perry Mason will have to render a decision based on the very same provision. 

Consequently, Respondent submits that Perry Mason appears to be objectively partial and 

would not be able to approach this matter with an open mind. 

41. Second, Mr Mason already formed an opinion on the issue of FET. In Hewer Plants, 

the tribunal found that Wellfalcon violated the FET standard by phasing out coal energy.47 

It reached such conclusion after intensively discussing the impact of the Seoul Agreement 

on the legal relationship between the parties. Just like the parties in Hewer Plants, 

the parties in GNB ratified the Seoul Agreement.48 The impact of said agreement will thus 

be given consideration when deciding on the violation of the FET standard by Respondent.  

42. The issuance of an operating licence constitutes another element in the assessment of 

the existence of legitimate expectations.49 In Hewer Plants, Hewer-5’s operating licence 

 
45  PO3, P71:LL1923-1926. 

46  PO1, P43:LL1089-1092. 

47  R-9, P50:LL1258-1259. 

48  PO3, P71:LL1916-1922. 

49  Invesmart, ¶253; Masdar Solar, ¶¶516-517; AES, ¶9.3.12. 
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was withdrawn. Perry Mason decided that such withdrawal frustrated Hewer Plants’ 

legitimate expectations.  

43. In the present case, the licence for the commercial operation of the T1 power plant was 

also withdrawn.50 Perry Mason has to decide whether the withdrawal of the T1 power plant 

operating licence violates the FET standard. Yet, he has already formed a firm opinion on 

this issue in Hewer Plants. Consequently, Mr Mason’s previous finding results in an 

appearance of prejudgment in the view of a reasonable third person. 

44. The appearance of prejudgment is further confirmed by Mr Mason’s concurrent 

appointment in the C-Energy case. An overlap in facts between cases in which an arbitrator 

is concurrently appointed is relevant when assessing his impartiality.51 ICC tribunals have 

indeed repeatedly rejected the appointment of arbitrators in concurrent arbitrations with 

similar underlying facts.52  

45. Just as in Hewer Plants and the present dispute, the investment in C-Energy concerns a 

coal power plant.53 The C-Energy case is brought against the same respondent as in Hewer 

Plants and concerns the same State measure.54 Consequently, “the dispute is expected to 

relate to a similar constellation as in Hewer Plants.”55 

46. Perry Mason is thus “inappropriately predisposed to favor a particular outcome with 

respect to the issues at stake in the proceedings.”56 This is supported by his public 

animosity towards host States’ exercise of their sovereign right to regulate in the field of 

environment. 

 
50  C-8, P18. 

51  Elitech, ¶52. 

52  ICC Case 5; ICC Case 8.  

53  PO4, P75:¶8:LL2046-2048. 

54  Ibid. 

55  Ibid. 

56  Vattenfall, ¶112. See also Griffith/Kalderimis, ¶607. 
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2. Perry Mason’s hostile public statements towards environmental regulations 

give rise to an issue conflict 

47. It is fundamental that “justice should not only be done, but should manifestly and 

undoubtedly be seen to be done.”57 Public statements by arbitrators thus create an issue 

conflict if they relate to issues forming the subject matter of the dispute.58 Arbitrators’ 

expressed opinions on said issues should be “specific and clear enough that a reasonable 

and informed third party would find that the arbitrator will rely on such opinions.” 

(emphasis added)59 

48. In the Perenco case, Ecuador challenged Judge Brower on the basis of an interview in 

which he negatively painted Ecuador’s conduct. Judge Brower deprecated Ecuador’s 

non-compliance with the tribunal’s provisional measures orders and qualified Ecuador as 

a recalcitrant country.60 The appointing authority upheld the challenge. 

49. It first interpreted Judge Brower’s choice of words and the context in which they were used 

as having “the overall effect of painting an unfavourable view of Ecuador.”61 

The appointing authority then held that Judge Brower’s comments appeared to give rise to 

justifiable doubts that he prejudged crucial issues of the dispute.62  

50. Similarly, in Canfor, the United States challenged the claimant-appointed arbitrator on 

the grounds of his public comments. In a speech, the arbitrator assimilated the US request 

for arbitration to “harassment”. Subsequently, it appeared that the arbitrator had already 

prejudged the measures adopted by the United States. The appointing authority 

admonished the arbitrator to resign lest he would uphold the challenge. Consequently, the 

arbitrator resigned.63  

 
57  R v. Sussex (UK); Baker/Greenwood PP102-103. 

58  Muchlinski/Ortino/Schreuer, P802. 

59  Urbaser, ¶44. 

60  Perenco, ¶27. 

61  Ibid., ¶48. 

62  Ibid., ¶58. 

63  Daele, P404; ASIL-ICCA Report, P41:¶123. 
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51. In the present case, Perry Mason’s passionate tone in his interview on The Arbitration 

Station fully endorses GNB’s position.64  

52. At the time of the interview, Mr Mason had already been appointed in the Hewer Plants65 

and C-Energy66 cases. As the latter disputes arose out of the implementation of the Coal 

Directive, Perry Mason was acquainted with the recent ASNEC environmental framework. 

The words Perry Mason chose, combined with the context in which he used them, 

demonstrate that he will not consider adopting Laoc’s position.67  

53. First, Perry Mason considers that States easily “resort to climate change arguments in 

support of their actions.”68 The verb ‘resort’ has a pejorative connotation. It refers to 

the adoption of an undesirable course of action because it is the only available.69 

Perry Mason thus conceives environmental arguments as a mere pretext for State 

regulations. Mr Mason distrusts that host States’ measures are genuinely related to 

environmental protection. In other words, he firmly believes that host States use climate 

change arguments for the sole purpose of justifying the violation of their obligations 

towards investors. 

54. Second, Perry Mason doubts that “climate change adds anything new to the debate in 

investment law.”70 He further considers that host States “rehearse the police powers 

arguments.”71 The use of a disparaging term such as ‘rehearse’ demonstrates that Perry 

Mason will not contemplate Laoc’s arguments. 

55. Finally, Perry Mason wonders whether climate change treaties “can be considered treaties 

at all”, thereby negating their binding nature. Hence, he necessarily prejudged the legal 

force of the Seoul Agreement.72  

 
64  R-8, P49. 

65  PO3, P70:¶15:LL1901-1903. 

66  PO4, P65:¶7:L2043. 

67  RcPM, PP45-46:LL1153-1157. 

68  R-8, P49:LL1225-1226. 

69  Oxford Dictionary; Cambridge Dictionary. 

70  R-8, P49:LL1229-1231. 

71  Ibid. 

72  R-8, P49:LL1231-1232. 
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56. All of Perry Mason’s comments draw a negative picture of Laoc’s position and show an 

inclination towards GNB. Therefore, Perry Mason cannot be trusted to approach the present 

dispute with an open mind. 

B. Perry Mason’s failure to disclose his appointments in the Hewer Plants and 

C-Energy cases gives rise to justifiable doubts as to his impartiality 

57. Mr Mason was under an obligation to disclose his appointments in similar arbitrations 

pursuant to Article 11 UNCITRAL Rules (1). The breach of his obligation leads to 

justifiable doubts as to his impartiality (2).  

1. Perry Mason had a duty to disclose his appointments in the Hewer Plants 

and the C-Energy cases 

58. Perry Mason’s involvement in two other similar arbitrations gives rise to justifiable doubts 

as to his impartiality.73 He therefore had a duty to disclose his appointments in those cases. 

59. The arbitrator’s duty to disclose is governed by Article 11 UNCITRAL Rules which 

provides that they “shall disclose any circumstances likely to give rise to justifiable doubts 

as to [their] impartiality or independence.” (emphasis added) 

60. The essence of disclosure is to build confidence between parties and arbitrators.74 It follows 

that parties should be able to consider their position towards arbitrators with all relevant 

facts in mind.75 The scope of circumstances that have to be disclosed under Article 11 is 

therefore broad.76 Consequently, “any doubt should be resolved in favour of disclosure.”77 

Arbitrators are indeed required to disclose all facts relevant to the dispute “to the fullest 

extent possible.”78 

 
73  See above, ¶46. 

74  Challenge against Judge Seyed Jamal Seifi, ¶24; Caron/Caplan P196. 

75  Croft/Kee/Waincymer, P134. 

76  Ibid. 

77  Merck, ¶76; General Standard 3(d) of the IBA Guidelines. 

78  Caron/Caplan, P196. 
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61. Full disclosure has become a best practice standard in international arbitration.79 Indeed, 

“model practices”80 such as listed in the Draft Code lean towards full disclosure. The Draft 

Code imposes for instance the disclosure of all cases in which the adjudicator has been or 

is currently involved arbitrator.81  

62. Perry Mason subsequently should have disclosed his appointments in the Hewer Plants and 

C-Energy cases. 

2. Perry Mason’s failure to disclose gives rise to justifiable doubts as to his 

impartiality 

63. Perry Mason submitted his statement of impartiality and independence on 

15 February 2019.82 In his statement, Mr Mason omitted to include his appointments in the 

Hewer Plants and C-Energy cases.83 He therefore breached his duty of disclosure.  

64. Disclosure is the first duty of an arbitrator towards the parties.84 It is the cornerstone of the 

challenge mechanism. Consequently, a failure to disclose leads to justifiable doubts about 

an arbitrator’s reliability to exercise impartial judgment and constitutes an independent 

ground for challenge.85  

65. For instance, in Belokon, Kyrgyzstan submitted that the arbitrator had to disclose his 

appointment in a previous arbitration.86 The appointing authority established that “a failure 

to disclose circumstances that the arbitrator had a duty to disclose can, in itself, give rise 

to justifiable doubts as to that arbitrator's independence and impartiality.”87 

66. Perry Mason’s duty to disclose therefore constitutes a valid ground for challenge and 

warrants his disqualification. 

 
79  Challenge against Judge Seyed Jamal Seifi, ¶24. 

80  Greineder/Medvedskaya, P414. 

81  Code of conduct, Art.5.(2). 

82  R-7, P47. 

83  Ibid. 

84 Craig /Park/Paulsson, P215. 

85  Ibid.; Hanrei Times (Japan), ¶108; New Regency (US); CTKD (Tunisia). 

86  Belokon, ¶33. 

87  Ibid., ¶68. 
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67. Moreover, the failure to comply with the duty of disclosure should be sanctioned by a 

declaration that the tribunal will draw an adverse inference from this non-compliance.88 As 

a result of Perry Mason’s non-disclosure, this Tribunal should find by way of adverse 

inference that Perry Mason knew that his appointments in Hewer Plants and C-Energy 

raise justifiable doubts as to his impartiality. 

C. The totality of the circumstances giving rise to this challenge creates justifiable 

doubts as to Perry Mason’s impartiality  

68. Each of the above-mentioned grounds for challenge justify Perry Mason’s disqualification. 

In the aggregate, said grounds further justify Mr Mason’s disqualification.  

69. Tribunals consistently adopt a holistic approach when assessing whether an arbitrator’s 

conduct gives rise to an appearance of bias.89 Indeed, the appearance of bias test can only 

be examined when all relevant circumstances are taken into consideration. 

70. In Merck, Ecuador challenged Judge Schwebel on the grounds of his late and incomplete 

disclosures as well as for his previous appointments by the counsel representing the 

claimant.90 Ecuador contented that the accumulation of these circumstances gave rise to 

justifiable doubts as to Judge Schwebel’s impartiality.91 The appointing authority 

concurred, holding that “several circumstances can, considered in the aggregate, give rise 

to justifiable doubts concerning an arbitrator’s independence and impartiality.”92 

71. Similarly, in an LCIA case, an arbitrator was challenged on the grounds of his professional 

activity as well as his relationship with one of the parties. The LCIA Division responsible 

to decide on the challenge considered that, combined, these two circumstances “reasonably 

suggest a real possibility of bias to the sort of fair-minded and informed observer.”93 

*** 

 
88  Allen/Mallett, P128. 

89  LCIA UN3490, ¶6.1; LCIA UN81160, ¶4.6; Merck, ¶94. 

90  Merck, ¶24. 

91  Ibid., ¶26. 

92  Ibid., ¶94. 

93  LCIA UN81160, ¶4.6. 
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72. In the present case, multiple circumstances led Laoc to challenge Perry Mason. The latter’s 

history of appointments in closely related arbitrations, combined with his failure to disclose 

them and his unfavourable public statements to Laoc should be considered jointly. All of 

these elements damage Laoc’s inherent trust in an impartial arbitral process.  
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PART TWO: JURISDICTION AND ADMISSIBILITY  

II. THE TRIBUNAL LACKS JURISDICTION OVER GNB’S ACQUIRED LOAN AND 

PURPORTEDLY ASSIGNED TREATY CLAIM 

73. In this arbitration, GNB claims to be the lawful successor to MFNB pursuant to an 

assignment executed between them on 1 July 2017 (the “Assignment Agreement”).94 

Under this agreement, MFNB purported to assign two sets of rights to GNB: (i) the right 

to repayment of a loan concluded with Ticadia-1 under a financing agreement dated 

1 December 2010 and (ii) an alleged treaty claim against Laoc.95 

74. First, while Laoc does not contest the validity of the assignment in respect of the loan, this 

financial transaction between two Mercurian banks does not qualify as an investment under 

the EIT (A). Second, the assignment of treaty claims is impermissible under international 

law, and thus, GNB cannot bring a claim in connection with acts that occurred prior to 

the assignment (B). For these reasons, the Tribunal should decline jurisdiction over 

the present case. 

A. GNB’s acquisition of a loan does not qualify as an investment for the purpose of 

Article I.(1) EIT 

75. The Assignment Agreement merely transferred a debt owing in full from one Mercurian 

bank – MFNB – to another – GNB. Not only does GNB lack an investment in the territory 

of Laoc (1), the loan assignment also serves a purely financial purpose which is far too 

remote from an ‘Economic Activity in the Energy Sector’ to satisfy the requirement of 

Article I.(1) EIT (2).  

1. GNB’s bare acquisition of a distressed debt on Mercuria interbank market 

does not constitute an ‘investment in the territory of Laoc’ as required under 

Article I.(1) EIT  

76. From the start, Laoc pointed out that “GNB has not made any investment in the territory of 

Laoc.”96 The mere acquisition of a debt in arrears does not amount to an investment in the 

 
94   NoA, P7:¶15:LL120-124; C-12, P23. 

95   C-12, P23:¶1.1:LL521-525. 

96   RNoA, P27:¶7:L624. 
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territory of Laoc under Article I EIT. Neither Laoc nor the Laocan company Ticadia-1 have 

benefitted from GNB’s acquisition of the loan. Thus, the territorial nexus between GNB’s 

transaction and Laoc is non-existent.  

77. The EIT grants protection to investments provided that they are located “outside [the home 

State’s] Area but within the [the host State’s] Area”, within the meaning of 

Article I.(6)(a)(i). 

78. In assessing whether GNB fulfils the territoriality requirement, the Tribunal should 

“determine first which State benefits from this investment.”97 While the acquisition of a 

sovereign bond may be considered as benefitting the State that originally issued such 

instrument, in the context of an acquired corporate debt, the claimant must demonstrate 

that it made “some contribution to an economic venture” in the territory of the host State.98 

This is manifestly not the case at hand.  

79. GNB acquired the rights arising from the Financing Agreement in July 2017.99 At the time 

of the assignment, Ticadia-1 had long breached its payment obligations, and was in default 

on a considerable part of the loan – if not on its entirety.100 In addition, when GNB acquired 

the debt, it had become apparent that Ticadia-1 would never be in a position to repay the 

loan amount.101 

80. Nothing in the record indicates that GNB attempted to negotiate with Ticadia-1, or 

otherwise lent a hand to help Ticadia-1 out of bankruptcy. Equally, GNB failed to offer 

any new terms of repayment, let alone to forgo a part of Ticadia-1’s debt. Instead, GNB 

simply pursued the recovery of its debt against Ticadia-1’s parent company102 located in 

Mercuria. Against this background, it is unequivocal that GNB’s participation in Laocan 

economy is simply absent. 

81. GNB does not have a plausible argument that, by solely acquiring a distressed asset, it 

made an investment in the territory of Laoc. Moreover, as will be further addressed below, 

 
97   Ambiente Ufficio, ¶¶498-499; Abaclat, ¶374. 

98   MNSS, ¶196; Poštová Banka, ¶¶371,337. 

99   C-12, P:23:¶1.1:LL521-522. 

100  SoUF, P:59:¶27:LL1534-1536; C-11, P22:LL477-478. 

101  C-11, P:22:LL480-481. 

102  SoUF, P60:¶31:L1557. 
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Article I.(1) EIT requires the investment to be associated with an ‘Economic Activity in 

the Energy Sector’. This excludes a purely financial transaction such as the Assignment 

Agreement.  

2. GNB’s alleged investment is also not ‘associated with an Economic Activity 

in the Energy Sector’ contrary to Article I.(3) EIT 

82. The transaction between MFNB and GNB on Mercuria’s secondary loan market is not even 

remotely ‘associated with an economic activity in Laoc’s energy sector under 

Article I.(3) EIT. 

83. Under Article I.(1) EIT, “‘Investment’ refers to any investment associated with an 

Economic Activity in the Energy Sector.” Article I.(3) EIT restricts the definition of 

‘Economic Activity in the Energy Sector’103 to identified operations, namely “exploration, 

extraction, refining, production, processing, utilisation, storage, land transport, 

transmission, distribution, trade, financing, marketing, or sale” of energy products and 

installations.  

84. This provision calls for a meticulous analysis of the factual circumstances surrounding 

the investment. In the words of the Amto tribunal, regarding the identical provision in 

the ECT:  

[T]he interpretation of the words ‘associated with’ involves a question of 

degree, and refers primarily to the factual rather than legal association 

between the alleged investment and an Economic Activity in the Energy 

Sector. A mere contractual relationship with an energy producer is 

insufficient to attract ЕСТ protection where the subject matter of the contract 

has no functional relationship with the energy sector. (emphasis added)104 

85. The tribunal stressed that a mere contractual link is insufficient. To conclude that the 

claimant had an investment, the tribunal gave utmost importance to the 20-year partnership 

between the company and the energy producer, the technical services provided by the 

company through several contracts, and the necessity of these services for the reliable and 

safe exploitation of the power unit. Only after a thorough factual analysis did the tribunal 

find that the services were directly linked to the production of energy.105  

 
103  Amto, ¶36. 

104  Ibid., ¶42. 

105  Ibid., ¶43.  
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86. The EIT definition of investment indeed requires that “a substantial, and lasting, energy-

industry specificity [be] written on the face of a covered activity.”106 Accordingly, a 

company occasionally engaged in commercial transactions having no energy specificity 

would not qualify for protection. 

87. In the present dispute, GNB’s assets clearly lack such factual link with an ‘Economic 

Activity in the Energy Sector’. Through the Assignment Agreement, GNB acquired the 

rights deriving from the Financing Agreement.107 The sole purpose of the loan under the 

Financing Agreement was the construction of the power plant.108 However, the entire loan 

amount was transferred to Ticadia-1 in 2010,109 i.e. seven years before the Assignment 

Agreement.110 By the time MFNB and GNB concluded the Assignment Agreement in 

2017, the power plant was already built and operating.111 It follows that GNB never 

contributed to the financing of the construction of the power plant and its involvement in 

Ticadia-1 never actually revolved around the ‘Energy Sector’. 

88. By concluding the Assignment Agreement, GNB merely provided MFNB with liquidity in 

exchange of ownership of a distressed debt.112 This operation, known as secondary debt 

trading, is a common financing technique in the banking sector and reveals a purely 

financial purpose.113 The subject matter of the Assignment Agreement has therefore no 

functional link with the ‘Energy Sector’. Consequently, GNB cannot rely on its indirect 

and isolated contractual link with the ‘Energy Sector’, being too remote and tenuous to 

satisfy the requirement of Article I.(1) EIT. 

89. Self-evidently, GNB does not own a protected investment in the territory of Laoc that is 

sufficiently ‘associated with an Economic Activity in the Energy Sector’ for the purpose 

of Article I EIT. For this reason, GNB is not entitled to claim the benefits of the EIT. 

 
106  Wälde, P274. 

107  C-12, P23:¶1.1:LL521-522. 

108  C-4, P12:¶2.1:LL228-230. 

109  PO3, P68:¶6:LL1828-1831; C-4, P12:L217. 

110  C-12, P23:L500. 

111  SoUF, P58:¶16:L1467. 

112  SoUF, P60,¶29:LL1540-1544. 

113  Barratt, P50; Dahiya/Puri/Saunders, P566. 
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90. In the unlikely event that the Tribunal qualifies this purely financial transaction on the 

Mercurian interbank lending market as a protected investment in Laoc, treaty protection 

would only cover prospective disputes from the date of the assignment. In this case, it is 

undisputed that GNB’s claim against ASNEC, into which Laoc was unfortunately dragged, 

relates exclusively to events that predate the assignment, and therefore could not in any 

way fall within this Tribunal’s jurisdiction. 

B. In any event, GNB cannot bring a treaty claim in connection to acts – such as 

Laws 66/2016 and 72/2016 – that occurred before the Assignment 

91. Laoc contends that MFNB’s tentative transfer of its treaty claim was invalid, and therefore 

the alleged claim could only be raised by MFNB itself. First, assuming such claim exists, 

its assignment would be impermissible under international law (1). Second¸ GNB would 

be prevented from asserting said claim, as it relates to events that occurred prior to 

the assignment (2).  

1. MNFB’s purported assignment to GNB of a treaty claim is invalid under 

international law 

92. Any potential claim under the EIT related to the Financing Agreement is necessarily 

personal to MFNB and therefore unassignable. 

93. Most legal systems consider that claims are not assignable when they are intuitu personae. 

The existence of personal considerations is ordinarily assessed on a case-by-case basis, 

depending on the concerns at issue.114 

94. Under general international law, treaty claims are of an exceptional nature, and traditionally 

involve a personal character. As such, these claims are not readily assignable.115 In this 

regard, Professor Crawford explained that “bilateral investment treaty (BIT) claims are 

essentially claims intuitu personae under international law, and this imposes limits on their 

assignability.” (emphasis added)116 

 
114 Cass.04-10231 (France); Section 399 German Civil Code; Article 1112 Spanish Civil Code; Article 1260 Italian 

Civil Code; SC.95da49325 (South Korea); Article 79 Chinese Contract Law; Article 382 Russian Civil Code; 

Article 164 Swiss Law of Obligations; Article 1689 Belgian Civil Code; Article 197 Ukrainian Civil Code. 

115  Mihaly, ¶24. 

116  Crawford, P678. 
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95. Similarly, the ECtHR held on several occasions that, irrespective of the validity of the 

assignment deed in domestic law, “[t]he right of individual petition vouchsafed by Article 

34 of the Convention117 is not a proprietary right. Nor is it transferable as if it were.” 

(emphasis added)118 In reaching this conclusion, the Court took into account the fact that 

the applicants were not the original parties to the dispute, and did not succeed to the original 

parties by virtue of kinship, inheritance or institutional links.119 In other words, the Court 

considered that claims under Article 6 ECHR are intuitu personae. 

96. The FET standard offers a wider protection than Article 6 ECHR,120 and as such serves as 

a reference for arbitral tribunals.121 It is well-established that fair and equitable treatment 

encompasses due process, transparency, non-discrimination and protection of legitimate 

expectations.122 Legitimate expectations require that specific representations be made to an 

identified individual.123 Accordingly, just as claims brought under Article 6 ECHR, claims 

based on legitimate expectations are inherently personal to the individual to whom the 

representations were allegedly made.  

97. In the present dispute, GNB brings a claim under the EIT related to the Financing 

Agreement, which it acquired from MFNB.124 However, any treaty claim deriving from 

this agreement would be inherently personal125 and, as such, could not be assigned, least 

of all so in the circumstances of the instant case. 

98. First, GNB’s claim is based on the frustration of MFNB’s alleged expectations. In this 

regard, GNB relies on the statements made to MFNB, which purportedly created legitimate 

expectations. Should these legitimate expectations exist – which Laoc denies – they would 

be intrinsically linked, and thus personal, to MFNB. Any compensation for a frustration of 

 
117  Article 34 ECHR allows individual complaints against States, and as such is similar to the consent clause in 

investment treaties. 

118  Nassau, ¶25; Zahe, ¶9. 

119  Nassau, ¶24. 

120  Roussalis, ¶312. 

121  Roussalis, ¶312; Pey Casado, ¶662; Mondev, ¶¶141-144. 

122  Saluka, ¶303; Rumeli, ¶609; MTD, ¶109; Electrabel, ¶7.75. 

123  Ortiz, ¶283. 

124  NoA, P5:¶¶2,15:LL32-34,120-123. 

125  See above, ¶94. 
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these alleged expectations would only be owed to the injured party, namely MFNB. It 

follows that the right to claim for such compensation could not be transferred to GNB. 

99. Second, this claim for compensation is all the more personal considering the particularity 

of the energy sector and the implication of the Ticadian Governor in the power plant 

project. The energy sector is sensitive and highly regulated. Laoc’s primary duty is to 

prevent any electricity shortage that could imperil public order.126 The right to participate 

in an energy project is thus undoubtedly personal. By providing the funds necessary to 

launch the project, MFNB acted as a key participant and could therefore not be replaced 

without Laoc’s assent. After Mountaintop’s and MFNB’s decision to build a power plant 

in Ticadia-1, the Governor participated in their meetings,127 and his understanding was thus 

that Mountaintop and MFNB were the main protagonists. The participation of the Ticadian 

Governor and his cooperation with Mountaintop and MFNB were crucial to obtaining 

Laoc’s approval of the T1 project.128 

100. Therefore, the inherently personal character of MFNB’s claim prevented its assignment to 

GNB. In any event, GNB could not assert this claim as it is based on events that occurred 

prior to its purported investment. 

2. Even if arguendo GNB made an investment in Laoc, GNB is not entitled to 

claim for any alleged breach that would have occurred before its acquisition 

101. GNB is precluded from bringing any treaty claim in connection with events that occurred 

prior to its acquisition of the investment in Laoc. This is a fortiori the case when the sole 

purpose of the acquisition is to initiate arbitration. 

102. Qualifying investors may only assert claims provided they suffered damages at the time of 

the alleged misconduct.129 In this regard, tribunals are generally reluctant to hear claims in 

relation to investments the claimant did not own at the time of the alleged breach, on the 

ground that BITs only protect the original investor.130 

 
126  SoUF, P59:¶24:LL1515-1516. 

127  C-2, P10; PO3, P67:¶1:LL1793-1794. 

128  C-2, P10; SoUF, P57:¶13:LL1457-1458; NoA, P6:¶7:LL65-67. 

129  Daimler, ¶145. 

130  Vivendi, ¶50; Daimler, ¶144. 
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103. Specifically, the Daimler tribunal considered that:  

[M]ost BITs afford standing to bring ICSID claims only to ‘nationals’ or 

‘companies’ of the other State Party which made an investment in the 

Respondent State prior to the advent of the facts or circumstances giving rise 

to the dispute. (emphasis added)131 

104. In deciding whether to hear acquired treaty claims, tribunals examine in particular the 

timing of the purported investment, the timing of the claim, and the substance and nature 

of the operation.132 Where the right to claim was acquired prior to the alleged breach, 

tribunals tend to afford standing; conversely, whenever the acquisition occurs after the 

alleged breach, it is usually considered a manifestation of bad faith on the claimant’s 

behalf.133 

105. In the present dispute, according to GNB, Laoc’s alleged breach dates back to the 

implementation of the Coal Directive in 2016.134 However, GNB contends that it acquired 

the present claim and underlying investment when it concluded the Assignment Agreement 

with MFNB in 2017, i.e. more than a year after the enactment of the implementing Laws 

66/2016 and 72/2016.135 As GNB did not own an investment at the time of the alleged 

breach, it cannot assert MFNB’s pre-existing claim. 

106. GNB’s claim is all the more inappropriate that GNB concluded the Assignment Agreement 

for the sole purpose of bringing a claim under the EIT. The evidence makes abundantly 

clear that GNB acquired a bare right to claim and holds no interest in its purported 

investment. By acquiring Ticadia-1’s debt, although the latter was admittedly unable to 

repay the loan136 and even instructed to file for bankruptcy,137 GNB had no intention to 

pursue an economic venture.138 Rather, it merely intended to generate a return on its 

 
131  Daimler, footnote 254. 

132  Transglobal, ¶103. 

133  Energoalians, ¶153. 

134  C-8, P18; C-9, P19. 

135  C-12, P23. 

136  NoA, PP6-7:¶12:LL101-102; C-11, P22:LL480-481. 

137  C-11, P22:LL479-480. 

138  See above, ¶¶78-81. 
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acquisition by claiming compensation for a harm it has never suffered - against the wrong 

Contracting Party no less. 

107. Welcoming GNB’s claim would encourage speculation over treaty claims and would 

ultimately overwhelm States and international organisations. Conversely, MFNB, the 

original investor, had no incentive to bring frivolous claims by virtue of its genuine 

connection with Laoc, the host State, and could have validly asserted its claim against 

ASNEC before this Tribunal. 

108. In sum, GNB did not own a protected investment at the time of the alleged breach and has, 

in fact, acquired a bare right to claim. It follows that it is precluded from asserting this pre-

existing claim before the present Tribunal. 

*** 

109. MFNB’s loan transfer to GNB satisfies neither requirements to qualify as a protected 

investment under Article I.(1) EIT. Not only does GNB lack a qualifying investment, it 

also failed to become a ‘party to a dispute’ due to its acquisition of MFNB’s personal and 

pre-existing claim. As none of the conditions set in Article X EIT are fulfilled, this 

Tribunals lacks jurisdiction over GNB’s claim – wrongly directed against Laoc. 
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III. THE TRIBUNAL LACKS JURISDICTION OVER THE DISPUTE AS IT RELATES TO ACTS NOT 

ATTRIBUTABLE TO THE REPUBLIC OF LAOC PURSUANT TO ARTICLE 120 

ASNEC FOUNDING CHARTER 

110. In the present case, the issue of attribution falls to be considered under the special rules on 

attribution applicable between all ASNEC Member States set out in Article 120 ASNEC 

Founding Charter. These rules are binding on all the parties to this dispute, given that Laoc 

is an ASNEC Member State and GNB a company incorporated in Mercuria, another 

ASNEC Member State.  

111. Article 120 AFC renders the Articles on the Responsibility of International Organisations 

(“ARIO”), in particular Articles 6 and 7, directly applicable to all cases concerning 

ASNEC Member States. Contrary to the situation between the EU and its Member States 

in which the applicability of said Articles might be disputed139, ASNEC Member States 

unequivocally chose to subject all issues of attribution as between them and ASNEC to 

Articles 6 and 7 ARIO. 

112. Though Laoc anticipates that GNB may try to hide behind cases arising out of the EU 

context, these cases are inapposite in the absence of a clear rule allocating attribution of 

conduct between the EU and EU Member States, as is enshrined by contrast in Article 120 

AFC. 

113. Under Article 120 AFC, the Tribunal lacks jurisdiction over GNB’s claim against Laoc 

since Laws 66/2016 and 72/2016 cannot be attributed to Laoc. Its implementing conduct 

of the Coal Directive can only be attributed to ASNEC under Articles 6 and 7 ARIO, not 

to Laoc (A). Laoc submits its Parliament acted as one of ASNEC’s agents to enact the 

necessary Laws, and therefore its conduct is only attributable to ASNEC under Article 6 

ARIO (B). Alternatively, the Laocan Parliament was placed at ASNEC’s disposal and acted 

under its effective control. Therefore, its implementing conduct can only be attributed to 

ASNEC under Article 7 ARIO (C).  

 
139  ARIO, Art.64:(2).  
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A. The Implementation of the Coal Directive is not attributable to the Republic 

of Laoc but solely to ASNEC under Article 120 ASNEC Founding Charter  

114. Irrespective of whether the Tribunal applies Article 6 or Article 7 ARIO to conclude that 

the Laws are attributable under international law, and specifically under the special rules 

adopted under the ASNEC Founding Charter, this result would necessarily imply that the 

conduct is not attributable to Laoc. If the conduct complained of by GNB is not attributable 

to Laoc, the Tribunal would have to decline jurisdiction over the dispute. 

115. The rationale for Article 120 AFC was to account for ASNEC’s pervasive influence over 

the laws and regulations of its Member States, and make sure that the Association could be 

held accountable. For the same reasons of accountability and transparency, ASNEC has 

ratified as a contracting party most of the treaties that apply across the ASNEC region, such 

as the EIT. 

116. Article 120 AFC therefore makes a clear distinction between situations in which Member 

States are acting on their own behalf, i.e. in their private capacity, from those in which they 

are acting on behalf of ASNEC as its agents in the implementation of ASNEC policy. In 

the first scenario, conduct is attributable solely to Member States140 while in the latter, 

attribution attaches exclusively to ASNEC as the Association is accountable for its own 

legal acts.  

117. In the context of the implementation of ASNEC normative framework, conduct under both 

Articles 6 and 7 ARIO can therefore only be attributable to ASNEC.  

118. First, Article 6 ARIO deals with the conduct of ‘organs’ or ‘agents’ of an IO. In the case 

at hand, one special instantiation of ‘agent’ is of particular relevance: ‘fully-seconded State 

organs’ to the IO, as described in the ARIO Commentaries.141 In these cases, the conduct 

is considered an act of the IO alone under international law.142 As expressly mentioned by 

the ARIO Commentaries, conduct of the ‘fully-seconded organ’ “would clearly be 

attributable only to the receiving organization.” (emphasis added)143 If the present 

 
140   ARIO, Art.6:(7). 

141   ARIO, Art.7:(1). 

142   ILC Report, ¶477.  

143   ARIO, Art.7:(1).  
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situation falls within the scope of Article 6 ARIO, Laoc’s implementation of the Coal 

Directive will be attributed to ASNEC only. 

119. Second, Article 7 ARIO deals with the conduct of organs of a State or an IO ‘placed at the 

disposal’ of another IO. When this provision applies, “it functions as an exception from the 

general rule that the conduct of State organs is attributable to the State.”144 Indeed, the 

ILC considers Article 7 ARIO as an ‘either/or’ attribution rule.145 When a State organ is 

‘placed at the disposal’ of an IO that exercises ‘effective control’ over it, attribution is 

exclusive to the IO. If the present situation falls within the scope of Article 7 ARIO, Laoc’s 

implementation of the Coal Directive will also be exclusively attributed to ASNEC. 

120. Under Articles 6 and 7 ARIO, attribution of conduct can only be exclusive. The ARIO 

Commentaries explicitly recognise that dual or multiple attribution “may not frequently 

occur in practice.”146 The conditions for dual attribution are indeed met in a “very narrow 

set of circumstances”, which only concern other provisions of the ARIO such as Articles 8 

or 9. If this Tribunal applies Articles 6 or 7 ARIO, the Laws cannot be attributed to Laoc, 

but only to ASNEC. It therefore has no jurisdiction over the present dispute. 

B. The Enactment of Laws 66/2016 and 72/2016 does not give rise to attribution to 

the Republic of Laoc who was acting as ASNEC’s ‘agent’ under Article 6 ARIO  

121. The Tribunal lacks jurisdiction because Laws 66/2016 and 72/2016 are not attributable to 

Laoc but solely to ASNEC, given that they were enacted by the Laocan Parliament acting 

as an ‘agent’ of ASNEC in the meaning of Article 6 ARIO.  

122. Under Article 6 ARIO, the conduct of an ‘organ’ or ‘agent’ of an IO in the performance of 

functions of the IO is automatically attributed to the IO alone.147 The distinction between 

‘organs’ and ‘agents’ is not relevant for the purposes of attribution of conduct under this 

provision.148 What matters is that “the functions are conferred on the organ, official or 

 
144   Johansen, P191:¶2.5.4.  

145   ARIO, Art.7:(4)-(5); ILC Report, ¶476.  

146   ARIO, Pt.II:Ch.II:(4).  

147   ARIO, Art.6.(1). 

148   ARIO, Art.6:(1),(5).  
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other person by an act of the organization which is taken in accordance with the constituent 

instrument.”149  

123. The ARIO Commentaries make clear that conduct is attributable to the IO “when the organ 

or agent exercises functions that have been given to [it]”, as opposed to when it “acts in a 

private capacity.”150 In other words, a person or entity has to be charged by the IO “with 

carrying out, or helping to carry out, one of the functions of that organization”151 for its 

conduct to fall within the scope of Article 6 ARIO. 

124. According to the said Commentaries, the term ‘agent’ is understood in “the most liberal 

sense.”152 It covers any natural or legal person that performs functions of the IO, i.e. “any 

person through whom it acts.”153 To the extent that the measures enacted by Member States 

fall within the competence ascribed to the IO, they act as ‘organs or otherwise agents’ of 

the IO in the meaning of Article 6 ARIO.154 In the words of the EC–Trademarks panel:  

Community laws are generally not executed through authorities at 

Community level but rather through recourse to the authorities of its member 

States act as de facto as organs of the Community, for which the Community 

would be responsible under WTO law and international law in general. 

(emphasis added)155 

125. In this WTO case, an EC regulation related to the protection of geographical indications 

and designations of origin was implemented by EC Member States.156 The subject matter 

of the dispute lied within the exclusive competence of the EC, not EC Member States. 

Therefore, any functions carried out by EC Member States in implementing the regulation 

were carried out as ‘organs’ or ‘agents’ of the EC. Cases in which it was decided otherwise 

concerned complained acts that were manifestly outside EU competencies.  

 
149   Gaja, Second Report, ¶25.  

150   ARIO, Art.6:(7). 

151   Gaja, Seventh Report, ¶23.  

152   ARIO, Art.6:(2).  

153   Ibid.  

154   Ahlborn, PP38-39. 

155   EC–Trademarks, ¶7.725.  

156   Ibid., ¶2.1.  
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126. To the contrary, in the present case, there is no question that Laoc’s measures fall squarely 

within the competencies of ASNEC. Law 66/2016 – which is nothing more than the mirror-

image of Article 7(3) Coal Directive – and Law 72/2016 – which was enacted within the 

framework of Article 7(4) Coal Directive – were enacted by Laoc to perform ASNEC 

functions. 

127. ASNEC has been entrusted by its Founding Parties with the establishment of a common 

policy in the fields of environment and energy.157 ASNEC has therefore competence to 

establish the necessary measures to achieve ASNEC’s policy,158 such as the Coal Directive.  

128. Then, the AFC explicitly entrusts the “organs of its Member States” to “enforc[e] or 

implement[t] [ASNEC] legal acts.”159 As such, ASNEC, like the EU, implements its legal 

acts exclusively through the organs of its Member States.160  

129. Consequently, the Laocan Parliament enacted Laws 66/2016 and 72/2016 in the 

performance of ASNEC functions, i.e. implementing Articles 7(3) and 7(4) Coal Directive. 

It thus qualifies as an ‘agent’ of ASNEC under Article 6 ARIO. The enactment of the Laws 

is therefore not attributable to Laoc, but exclusively to ASNEC. 

C. Alternatively, ASNEC’s ‘effective control’ over the Republic of Laoc’s 

implementation of the Coal Directive under Article 7 ARIO precludes attribution 

to the Republic of Laoc  

130. Not only ASNEC had Laoc’s Parliament ‘placed at its disposal’ (1), but it also exercised 

an ‘effective control’ over the latter (2). Consequently, Laws 66/2016 and 72/2016 are 

exclusively attributable to ASNEC under Article 7 ARIO. Thus, the Tribunal lacks 

jurisdiction over this dispute. 

 
157  R-3, Arts.61.(1)-(2), 62.(1), 75, PP32-33, Arts.62.1;75. 

158   R-3, Art.75.(2), P33. 

159   R-3, Art.120, P33. 

160   Ibid., Arts.115.(1), 120.  
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1. Laoc’s Parliament was ‘placed at the disposal’ of ASNEC for the purpose of 

implementing the Coal Directive  

131. Article 7 ARIO applies if its first condition is met, that is that the Laocan Parliament was 

placed at ASNEC’s disposal. That was the case when Laoc transposed the Coal Directive. 

132. Whilst the ARIO do not provide a definition of ‘placed at the disposal’, regard must be had 

to the ARSIWA161 where this expression was previously used.162 The notion of ‘placed at 

the disposal’ requires a double fold test, composed of an ‘institutional link’ and an 

‘oversight power’.163  

133. First, the institutional link requires that the contributing organ performs functions of the 

receiving IO in conjunction with the machinery of that IO. Second, the oversight power 

requires that the contributing organ acts under the direction of the receiving IO, irrespective 

of whether the contributing State retains some power over the contributing organ.164  

134. A State organ is therefore ‘placed at the disposal’ of an IO when it operates temporarily 

under a ‘dual allegiance’, i.e. as an organ of the IO and as organ of the State at the same 

time.165 

135. In the present case, the AFC requires ASNEC Member States to enforce and implement 

ASNEC legal acts. Accordingly, by adopting legal acts, ASNEC directs its Member States 

to implement the necessary measures to accomplish ASNEC’s policy objectives. Thus, 

when Laoc implemented Articles 7(3) and 7(4) Coal Directive by enacting Laws 66/2016 

and 72/2016 respectively, its Parliament acted within ASNEC institutional machinery. An 

institutional link is therefore present. 

136. As for the second criterion, the Coal Directive gave Member States’ organs binding 

instructions as to its implementation.166 The said Directive’s policy objectives were 

 
161   ARIO, GC:(6). 

162   ARSIWA, Art.6.  

163   ARSIWA, Art.6:(2). 

164   Palchetti, P33.  

165   Tzanakopoulos, P38. 

166   C-7, P17:L358.  
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twofold: achieve a gradual cessation of all coal electricity generation by 2028,167 while 

ramping up support schemes for renewable energy sources.168  

137. Regarding the phase-out of coal energy regulated by Law 66/2016, the Coal Directive 

expressly set out a binding deadline to terminate all coal-fired energy production by 

31 December 2028 in Article 7(1), and prohibited any form of compensation to coal-fired 

power plants owners and operators under Article 7(3).  

138. Regarding the transition to energy from renewable sources regulated by Law 72/2016, 

ASNEC imposed in Article 2 Coal Directive entitled “Binding overall Association target 

for 2030”169 a binding target of energy from renewable sources in the gross final 

consumption of energy entitled. This goal could only be performed by providing incentives 

for the integration of electricity from renewable sources in the market, as provided for in 

Articles 3 and 7(4). 

139. It is noteworthy that ASNEC Member States could not depart from these binding 

instructions, as sanctions could otherwise be imposed under Article 124 AFC.170 ASNEC 

instructions clearly establish the oversight power it retains over the Laocan Parliament. 

140. There is a functional link between the Laocan Parliament and ASNEC on the one hand, 

and ASNEC retains an oversight power over the Laocan Parliament on the other. The 

Laocan Parliament was therefore ‘placed at the disposal’ of ASNEC to implement the Coal 

Directive. Thus, the first condition of Article 7 ARIO is fulfilled. 

2. ASNEC exercised ‘effective control’ over Laoc’s implementation of the Coal 

Directive within the meaning of Article 7 ARIO 

141. Article 7 ARIO applies if its second condition is met, that is, if ASNEC exercised effective 

control over the Laocan Parliament. ‘Effective control’ refers to the normative control 

exercised by an IO able to issue laws and regulations that are binding in all its Member 

States’ legal systems. 

 
167   C-7, P17:LL346-348. 

168   C-7, P17:LL353-354. 

169   C-7, P16:L334-336. 

170   R-3, Art.124, P34. 



- 33 - 

 

142. To determine whether an IO exercises ‘effective control’, the “full factual circumstances 

and particular context” should be analysed.171 The ‘effective control’ amounts to a factual 

control.172 It stems from the factual nature of the test that the analysis must be adapted to 

take into account the specific functions attributed to the IO.173  

143. This general rule is reinforced by the wording of Article 120 AFC which refers to the 

application of Article 7 ARIO mutatis mutandis, i.e. ‘adapted with consideration of the 

respective differences’.  

144. In the context of a REIO entrusted with functions in the areas of investment and trade, the 

exercise of ‘normative control’ necessarily amounts to an ‘effective control’ in the meaning 

of Article 7 ARIO. In the words of Special Rapporteur Gaja:  

[C]ases in which the organization’s power to bind member States through its 

decisions is accompanied by elements that ensure enforcement of those 

decisions, [...] normative control would correspond in substance to factual 

control.174  

145. The ‘normative control’ test does not require that the IO exercises permanent control over 

the State organ.175 For instance, in the context of a federal State such as the US, the federal 

government cannot exercise control over all acts of the governors, but the latter are still 

attributable to the US.176 Further, States do not exercise control over their national courts, 

but judicial acts are still attributable to them.177 Instead, for the test to be fulfilled two 

cumulative criteria must be met.  

146. First, the IO must exercise disciplinary powers or judicial control over the State organ 

placed at its disposal. In the EU context, the degree of ‘effective control’ exercised by the 

EU is assessable through the control its Institutions operate.178 Member States can be 

 
171   ARIO, Art.7:(4). 

172   Boutin, PP528. 

173   Delgado, P73. 

174   Gaja, Third Report, ¶35. 

175   Tzanakopoulos, P38.  

176   LaGrand, ¶¶111-113,115. 

177   Eustathiadès, P25. 

178   Steinberger, P851.  
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imposed lump sums,179 and have their voting rights suspended180 in case of a persistent and 

repeated breach of an obligation.  

147. Second, the IO must restrain the State’s leeway in the implementation of the binding act. 

There must be no trace of “sovereign discretion”181 or “margin of appreciation”.182 Under 

the ARIO, this requirement allows the attribution of State organs’ conduct to the UN when 

they implement UN resolutions under Chapter VII of the UN Charter.183  

148. In the present case, ASNEC retained disciplinary powers over the Laocan Parliament 

through Article 124(4) AFC. Failing to implement a binding legal act allows the ASNEC 

Council to “suspend [...] the voting rights”184 and “to impose [a] lump sum or penalty 

payment” to the failing Member State,185 without exempting the latter from its obligation 

to implement the legal act in question. Had the Laocan Parliament failed to transpose the 

Coal Directive – intentionally or not – it would have been sanctioned by ASNEC. 

149. With regards to Laoc’s absence of discretion, the Coal Directive imposed strict obligations 

on Laoc that left it with no actual margin of appreciation. Article 7(3) required Laoc to 

reduce its production of energy from coal-fired power plants to 0 by 31 December 2028.186 

Laoc only had leeway as to the deadline for the phase-out of coal-fired power plants, and 

decided to set the maximum deadline possible in Law 66/2016. Inevitably, however, the 

mandatory goals set out in the Coal Directive could not be achieved without affecting T-1. 

Laoc’s margin of manoeuvre was by all means insufficient to prevent the shutting down 

without being subject to ASNEC sanctions.  

150. As for Article 7(4) of the Coal Directive, it sets a clear goal of integrating electricity from 

renewable sources in the Laocan electricity market through incentives. Although it would 

seem it leaves some margin of appreciation as to the type of the support scheme to be 

 
179  Art.260.(3) TFEU.  

180   Art.7 TEU. 

181   Barros, P77. 

182   Tzanakopoulos, P40. 

183   Ibid., P39. 

184   R-3, Art.124.(4)(a), P34. 

185   Ibid., Art.124.(4)(b). 

186   C-7, Art.7.(1), P17. 
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adopted, such discretion is cancelled out by ASNEC’s international obligations contained, 

inter alia, in the EIT187 and the Seoul Agreement.188 Given the latter, Laoc’s leeway in the 

implementation of Article 7(4) in Law 72/2016 is nothing but illusory.  

151. ASNEC retained disciplinary powers over the Laocan Parliament and prevented it from 

exercising any real discretion. It thus exercised ‘effective control’ over it in the meaning of 

Article 7 ARIO. Laoc’s implementing conduct is therefore exclusively attributable to 

ASNEC under Article 7 ARIO. 

*** 

152. Since Laoc’s implementing conduct of the ASNEC Coal Directive is not attributable to 

Laoc, this Tribunal does not have jurisdiction to hear GNB’s claim against Laoc. 

Laoc’s jurisdictional objection should therefore be upheld 

  

 
187  EIT, Art.VII, P64. 

188   R-4, P36:¶20. 
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PART THREE: MERITS 

IV. LAOC COMPLIED WITH ITS OBLIGATIONS UNDER THE EIT AND INTERNATIONAL LAW 

AT ALL RELEVANT TIMES  

153. Article II.(1) EIT requires Laoc to “accord at all times fair and equitable treatment” 

to investments, and to refrain from “impair[ing them] by unreasonable or discriminatory 

measures.” These obligations are, however, designed to protect investments “in a manner 

consistent with the protection of health, safety, and the environment”,189 not to thwart 

Laoc’s duty to deal with impending environmental190 and energy191 crises.  

154. Laoc complied with its obligations under the EIT and customary international law. 

The Challenged Measures implementing the Coal Directive were aimed at addressing 

unprecedented calamities and as such, are protected both under Article IX EIT and 

customary international law (A). In any event, Laoc complied with its obligations under 

the EIT at all times: it treated GNB fairly and equitably, and there were no legitimate 

expectations on its part (B).  

A. Laws 66/2016 and 72/2016 are essential regulatory measures taken in accordance 

with Article IX EIT and customary international law 

155. The Republic of Laoc implemented Laws 66/2016 and 72/2016 to protect human life and 

prevent power shortages. Such measures fall within the scope of Article IX EIT (1) and, in 

any case, constitute a valid exercise of the Republic’s inherent right to regulate (2). 

This alone “entirely disappl[ies]”192 the EIT and is sufficient to exclude GNB’s claims. 

1. The Republic of Laoc passed Laws 66/2016 and 72/2016 to protect human 

life and prevent power shortages by virtue of Article IX EIT 

156. Article IX EIT expressly provides: 

The Treaty shall not preclude any Contracting Party from adopting or 

enforcing any measures  

 
189  Preamble, P61:LL1593-1594. 

190  RNoA, P28:¶17:L674. 

191  SoUF, P59:¶24:LL1516-1517. 

192  Deutsche Telekom, ¶281; CC/Devas ¶293; CMS, ¶129. 
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(a) necessary to protect human, animal or plant life or health;  

(b) essential to the acquisition or distribution of Energy Materials and 

Products in conditions of short supply arising from causes outside the control 

of that Contracting Party […]. 

157. The Laws 66/2016 and 72/2016 serve these compelling State interests (a) and are 

“strictly necessary”193 to attain the desired level of protection (b). 

a. Laws 66/2016 and 72/2016 both serve compelling State interests in 

the protection of human life and continued power supply enshrined in 

Article IX EIT 

158. GNB depicts the Challenged Measures as a “sudden”194 change of approach, an attempt to 

“financially profit from the phase-out” and “take over the energy market”.195 This is a far 

cry from reality.  

159. First, Law 66/2016 aims to protect human life.  

160. The Directive expressly states Law 66/2016’s aim: “reduc[ing] greenhouse gas emissions”, 

to which coal plants “represent a serious threat.”196 The Law, in turn, refers to 

Laoc’s “international obligations under ASNEC legal framework.”197 Therefore, Laoc left 

no ambiguity: the policy behind Law 66/2016 was to lessen the greenhouse emissions and 

stop floods that killed by 2015, killed 85,000 people in its territory.198  

161. Furthermore, a genuine scientific report found a direct correlation between the coal 

emissions and the intensity of floods, which justified the enactment of Law 66/2016.199 

Scientists200 and tribunals201 consider correlation as valid methodology. Accordingly, the 

tribunal should not second-guess scientific determinations made in good faith, without any 

 
193  Art.IX.(2), P64:LL1708-1710. 

194  NoA, P6:¶13:LL96-97. 

195  NoA, P7:¶14:LL108-109,117-118. 

196  C-7, Preamble (2),(4), P16:LL325-328. 

197  C-8, Preamble, P18:LL380-381. 

198  SoUF, P58:¶17:LL1474-1475. 

199  R-2, P31:L725-729. 

200  Spiegelman.  

201 Philip Morris, ¶¶415-417. 
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foul play.202 Crucially, no additional evidence is needed when, on an international level,203 

the aim is reflected in treaties and multiple States adopt similar measures.204 

162. Laoc assuredly relied on the convincing nature of the evidence underlying the Report.205 

It also ratified the United Nation Framework Convention on Climate Change206 

recognising the threat of CO2 emissions for countries with areas “liable to floods”207 back 

in 1997.208 Numerous countries worldwide enacted the coal phase-out.209 Consequently, 

Law 66/2016 was undoubtedly pursuing a protected purpose, wherever one looks. 

163. Second, Law 72/2016 aims to prevent the imminent short supply threatening Laoc. 

164. It was “essential to the acquisition of Energy […] Products [in] short supply”,210 namely 

electricity.211 As clarified in India–Solar Cells, short-supply includes a risk of short supply 

absent a reasonable possibility to import.212  

165. Such risk was indeed imminent in Laoc. Laoc, where “renewables [are] in a nascent 

state”,213 had to replace 50%214 of its coal-based producing capacity by 2028 in the blink 

of an eye. Given that, even in the integrated EU market,215 imports represent 0.3% of 

electricity, expecting Laoc to replace 50% of its energy production with imports from 

ASNEC is unrealistic. 

 
202  Crystallex, ¶583; Mercer, ¶7.33; Bilcon, ¶724. 

203  Philip Morris, ¶¶394, 400. 
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212  India–Solar Cells, ¶¶5.76, 5.83. 

213  C-6, P15:L314. 
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166. Aware of this, Laoc had no choice but to prepare a comprehensive “Energy Transition 

Plan.”216 Law 72/2016 is the practical achievement of this plan, “fostering the production” 

of renewable energy217 in view of the looming threat of electricity shortage in Laoc.218  

167. In light of the above, the Challenged Measures were a genuine attempt to resolve the crises 

Laoc was facing.  

b. Laws 66/2016 and 72/2016 enacted by Laoc were the least restrictive 

means to achieve the Coal Directive’s stated objective 

168. The Challenged Measures were the only reasonable alternative to achieve 

the Coal Directive’s purpose, and are, as such exempted under Article IX EIT. 

169. Indeed, to be exempted, the measures must be “strictly necessary.”219 This test is satisfied 

when no reasonable and non-theoretical alternative measures that do not impose undue 

burden on the State are available.220 It presupposes a margin of deference to the State, not 

a de novo review,221 especially if the measure aims at protecting the “vital” value of human 

life.222  

170. The Republic of Laoc did not impose any burden on coal-fired plant operators over and 

above the requirements of the Coal Directive (i). Conversely, Laoc extended a full-blown 

support scheme to ease existing operators’ transition towards renewable energy 

generation (ii). 

i. The Republic of Laoc did not impose any burden on coal-fired plant 

operators over and above the requirements of the Coal Directive 

171. The strict terms of the Coal Directive impose a coal phase-out in Laoc by 2028.  

 
216  SoUF, P59:¶24:L1517. 

217  C-9, P19:LL396-400. 

218  PO3, P68:¶8:LL1843-1847. 

219  Art.IX.(2), P63:LL1691-1692. 

220  Continental Casualty, ¶¶193,195. 

221  Deutsche Telekom, ¶238. 

222  EC–Asbestos, ¶172. 
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172. A State can adopt any level of protection it “consider[s] appropriate”,223 and any 

alternative measure proposed must achieve the “desired level of protection.”224  

173. Article 7(1) Coal Directive entails a “reduc[tion of] the percentage of final gross 

production of energy from coal-fired power plants to 0 by 31 December 2028.”225 Numbers 

never lie: state-of-the-art fossil technologies allow 20% reduction of emissions in 

practice,226 against 96-99% in various renewable technologies.227 Anything short of the 

phase-out would be 5 times less effective. 

174. Further, Article 7(3) Coal Directive excludes “compensation to owners and/or operators 

[…] subject to measures adopted […] under Article 7(1).”228 This provision reflects the 

best practice, i.e providing aid packages to help coal plants convert instead of 

compensating.229  

175. In the present case, Laoc gave T1 12 more years to operate, which is “the maximum 

possible deadline” under the Directive.230 By comparison, Finland and the Netherlands 

only granted 10 years, against 7 in Ireland and 3 in France.231 

176. Therefore, despite Laoc’s hands being tied by the Directive, it nonetheless adopted the most 

favourable measure possible. 

ii. The Republic of Laoc extended a full-blown support scheme to ease 

existing operators’ transition towards renewable energy generation 

177. Law 72/2016 is also beyond reproach: it established the most market-friendly scheme, 

ensuring T1’s continued operation. 

 
223  EC–Asbestos, ¶168; Bilcon, ¶598. 

224  Continental Casualty, ¶195. 

225  C-7, Art.7.(1), P17:LL345-348. 
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178. First, the European Commission recommends more flexible and market-friendly “feed in 

premiums”232 over feed-in tariffs. Such premium schemes should allow for planned 

premium reductions and reviews for new installations, with aid granted only “until the 

plant has been fully depreciated.”233  

179. Laoc complied with these best practices in introducing a premium-based scheme.234 

This premium can be revised “by regulation” and applies only “for the first 20 years 

of operation.” 235 The exact same duration applies in France, Germany, UK, Italy, and 

Greece.236 

180. Second, Laoc had no reasonable alternatives to this scheme. Building renewables facilities 

from scratch costs a fortune: from 995 (solar) to 3,800 (offshore wind) USD/kW.237 

Replacing or converting a 850,000 kW such as T1238 with an installation of equivalent 

capacity would cost: 

• Solar: 850,000*995=USD845,745,000; 

• Wind: 850,000*3,800=USD3,230,000,000. 

181. However, contrary to other States,239 Laoc allowed T1 to convert240 into “biomass” and 

receive prices “substantially above market value” for 20 additional years.241 At conversion 

prices of 30USD/kW,242 it would need just 850,000*30=USD25,500,000 to do so. 

 
232  EC Design Features, P12. 
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238  R-1, P30:L703. 

239  Alvarez.  

240  PO4, P75:¶3:LL2021-2022. 

241  SoUF, P59:¶24:LL1527-1528. 

242  IEA Thunderbay. 



- 42 - 

 

  

182. As the graph shows, this represents 4,25% of the original USD600,000,000 investment, not 

a “further substantial amount of capital”,243 as GNB pretends.  

183. In sum, the Challenged Measures reflected best practices and allowed T1 to operate in 

the forthcoming years. 

2. Laoc reasonably exercised its inherent right to regulate in order to protect 

its population from devastating floods and electricity blackouts 

184. The Challenged Measures, in any case, constitute a valid exercise of Laoc’s right to 

regulate for public purposes.  

185. States have immanent, sovereign right to regulate notwithstanding investment treaties. To 

illustrate, the ECT contains a clause identical to Article IX EIT. Notwithstanding, every 

ECT tribunal has upheld State’s customary right to regulate and explained that investors 

are protected only against “unreasonable” changes,244 i.e. “manifestly or grossly unfair or 

unreasonable […] such that the conduct would shock judicial propriety.”245  

186. Such right is all the more prominent as Article VIII EIT specifically mandates Laoc to 

enforce its “environmental […] policies.” Applying a similarly worded clause, 

the Tamimi tribunal was extremely mindful of the “forceful defence of environmental 

regulation and protection provided in the express language of the treaty.”246  

187. In the case at hand, irrespective of Article IX exception clause, the Challenged Measures 

constitute a reasonable and legitimate exercise of Laoc’s right to regulate, as they have just 

 
243  NoA, P7:¶14:LL112-113. 

244  Eiser, ¶363; RWE, ¶449; InfraRed, ¶401. 
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been proven to satisfy a more demanding ‘strictly necessary’ test.247 Thus, they in any case 

could not breach the FET standard. 

B. The Republic of Laoc complied with is obligation to accord Fair and Equitable 

Treatment to Ticadia-1 – and its creditors MNFB and GNB – when implementing 

the Coal Directive  

188. Laoc agrees that protection of investor’s legitimate expectations is a basic component of 

the FET.248 However, in order to characterize a breach of the FET standard, an investor’s 

must cumulatively demonstrate that (i) it had legitimate expectations which resulted from 

a host State’s representations, (ii) it reasonably relied upon those legitimate expectations at 

the time of its investment, and that (iii) the State subsequently enacted measures which 

frustrated the investors’ legitimate expectations.249  

189. GNB is claiming compensation for losses relating to Ticadia-1’s default on MFNB’s loan 

– which occurred some six months before MFNB assigned the unpaid balance to GNB. 

Besides conspicuous jurisdictional hurdles discussed above, GNB’s claim for such a 

‘reflective loss’ is without merit because the Republic of Laoc did not give any assurances 

to MFNB, let alone GNB, in respect of T1’s continued operation or profitability (1). MFNB 

was conscious of and assumed the ordinary risk of default arising from lawful government 

regulation when granting the loan to Ticadia-1 (2).  

190. In any case, the Challenged Measures did not frustrate the Claimant’s expectations (3). Nor 

did they unreasonably impair or discriminate against GNB’s alleged investment (4). 

1. The Republic of Laoc did not give any assurances to MFNB – let alone 

GNB – in respect of T1’s continued operation or profitability  

191. The Republic of Laoc never made any specific commitment to exempt T1 Project from 

adverse environmental changes. General statements in laws, licence or EIT cannot freeze 

in time the entire applicable framework (a). Moreover, the Governor of Ticadia’s political 

statements do not give rise to legitimate expectations protected under the EIT (b). 

 
247  See above, ¶¶167-182. 

248  Electrabel, ¶7.75; Novenergia II, ¶648. 

249  Duke Energy, ¶340; Belenergia, ¶571; Photovoltaik, ¶495; Antaris, ¶360. 
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a. The Republic of Laoc never made any specific commitment to exempt 

the T1 Project from adverse regulatory changes under the EIT or its 

domestic laws 

192. Laoc never guaranteed to protect T1’s operation from adverse regulatory changes, neither 

under its domestic laws, nor under the EIT or operating licence. 

193. Tribunals have consistently ruled that, absent a “clear and unambiguous promise”250 

or “an undertaking of the host State to stabilise the regulatory framework in the sector”,251 

it is “inconceivable a State would make a general commitment never to change its 

legislation whatever the circumstances”,252 even less in environmental matters.253 GNB 

failed to prove any such clear promise on Laoc’s part. 

194. First, tribunals found that stabilisations clauses cannot be inferred from domestic law 

provisions.254 Such domestic law provisions, “applicable to a plurality of persons” and not 

“established with the overt aim of attracting investments […] for a finite length of time”255 

do not create legitimate expectations.256  

195. In the present case, the Laocan laws did not contain any stabilisation clause or any 

enticement mechanism specifically directed at MFNB. Conversely, Laoc has been 

continuously imposing new best available techniques on coal plants since 1983.257 Thus, 

the regime was neither framed to entice MFNB, nor meant to remain unchanged. 

196. Second, the EIT’s reference to “stability” does not impel Laoc to freeze the 

legal framework. Rather, tribunals opted for a more balanced assessment of the context, 

object and purpose of the treaty, underlining that investment protection is not the “sole aim 

of the treaty.”258 The “host State is not required to elevate the interests of the investor above 
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all other consideration.”259 Thus, interpreting this objective as guaranteeing an infinite 

stability would be “contrary to an effective interpretation of a treaty” and reliance on such 

an interpretation would be “misplaced and, indeed, unreasonable.”260  

197. Here, the verb “encourage” entails best efforts rather than an absolute obligation.261 

Further, investment’s protection does not constitute the EIT’s ‘sole aim’ but must be 

combined with the desire to “achieve these objectives in a manner consistent with the 

protection of health, safety, and the environment”262 and to constantly “improve those 

laws.”263 Therefore, the reference to stability in the Preamble cannot serve as a stabilisation 

clause. Nor could there be any legitimate expectations, as the EIT, signed in 2012,264 was 

inexistent in 2010, when MFNB made the investment.265 

198. Third, the assurances given by state officials when granting a licence can only be invoked 

by the licensee and its privies. As emphasised in Total, only a party to a licence can derive 

legitimate expectations therefrom.266 Moreover, it must be issued at the time of the 

investment267 and be more than an “administrative requirement.”268  

199. The Licence was granted to Ticadia-1,269 not to MFNB. Furthermore, it was merely a 

formality, “an operating permit” issued to comply with Laocan law when the plant was 

“ready for commercial operation,”270 four years after MFNB invested.271 If anything, 

its wording is crystal clear:  
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− T1 can be subject to “new environmental regulations”;  

− The Licence can be “withdrawn or amended” if Ticadia-1 “[a]t any time fails to 

comply with provisions of the legislation” or invalidated if T1 does not 

conform with “environmental regulation in effect.”272  

200. Such reference to legislation clearly included changes commanded by ASNEC, of which 

Laoc had become a member.273 Better yet, Laoc had been changing its environmental 

legislation for 4 years by then.274  

201. Consequently, MFNB did not rely on any legitimate expectations at the time it granted a 

loan with Ticadia-1 LLC. At any rate, GNB did not have any legitimate expectations of 

any kind when it purchased the loan from MFNB six months after Ticadia-1 LLC’s default. 

b. The Governor of Ticadia-1’s optimistic yet guarded political statements 

do not give rise to legitimate expectations protected under the EIT 

202. The Governor’s political statements were, at best, aspirational. They could not generate 

legitimate expectations on MFNB’s part, much less on GNB’s one. 

203. Assurances must be “sufficiently specific, i.e. must be precise as to [their] content and clear 

as to [their] forms” to generate legitimate expectations.275 Accordingly, 

political statements, unilaterally pronounced by State representatives cannot create 

expectations276 when the latter are manifestly not “empowered to enact rules or regulations 

on energy issues.”277 In the El Paso tribunal’s words, “[i]t is one thing to be induced by 

political proposals to make an economic decision, and another thing to be able to rely on 

these proposals to claim legal guarantees.”278 
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204. The Governor’s statements cannot meet this threshold. He was granted limited powers to 

promote investments “on the territory of his municipality.”279 Conscious of these limited 

prerogatives, the Governor qualified every statement and reminded not once but thrice that 

he will only do what is “in his power.”280 As such, he could not – and did not  affirm that 

the regulatory regime of the whole country would remain unchanged.  

205. Crucially, Mr Ji-Yeong’s statements are not specific commitments.  

206. First, he promised to ensure the “fullest” cooperation with Mountaintop and MFNB.281 

This was in no way defeated. The investors obtained all necessary permits for 

the construction and operation of T1.282 

207. Second, he promoted Ticadia as a perfect location for new coal plants.283 He undertook 

to “maintain favourable conditions for foreign investors.”284 and “to do everything in his 

power to ensure [an] economically beneficial” operation of T1 “both for Ticadia and 

Mountaintop.”285 Here, the promise was of best efforts. 

208. Absent a specific mechanism to guarantee beneficial operation such as profit tax or raw 

material incentives, a mere promise of “reasonable profit” is “too vague and protean” 

to create expectations.286 Thus, any experienced banking institution, such as MFNB, could 

not understand these statements as anything more than roadshow gimmick – even less a 

commitment to stabilise the whole project or its economic return.  

209. Thus, MFNB could not have reasonably relied on them, especially when it could foresee 

changes in the Laocan legal framework. 
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2. MFNB assumed the ordinary risk of default arising from lawful government 

regulation when granting the loan to Ticadia-1 

210. MFNB, as a sophisticated investor, must have conducted due diligence and reasonably 

foreseen future changes in its business framework. 

211. The FET standard does not protect the investor who “unreasonably and unjustifiably 

expects that the host government will introduce no amendments will to the legislation 

governing the investment.”287  

212. Investment tribunals should give utmost importance to the “information the investor knew 

and should have reasonably known at the time of the investment.”288 Accordingly, investors 

must “inquire in advance regarding the prospects of a change […] in light of the then 

prevailing or reasonably to be expected changes in the economic and social conditions 

of the host State.”289 Such assessment must include information about evolution in 

neighbouring countries.290 Logically, no legitimate expectations exist when changes were 

foreseeable.291 

213. This is particularly relevant in the energy industry, where a “preliminary and 

comprehensive […] analysis is essential to proceed with the investment”,292 especially for 

“sophisticated registrant experienced in a highly-regulated sector.”293  

214. As a highly qualified investor with “high-quality business loans” and “large institutional 

investors” as shareholders,294 MFNB knew the risks of changes for several reasons.  

215. First, its directors were watchful of MBNB’s exposure to changes in policy and stressed 

that “high-value investments in highly regulated markets, such as coal generation should 
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be cautiously approached.”295 Despite these red flags, MFNB invested ignoring Laoc’s 

attempt to pass laws in support of a transition towards green energy296, most notably Laoc’s 

intent to enact a law capping the amount of greenhouse emissions following the Report.297 

All this – against the backdrop of constant changes in the environmental legislation with 

“continuous updates on the best available techniques requirements.”298 

216. Second, MFNB preferred burying its head in the sand rather than acknowledging the 

neighbouring countries’ transition. Over the past 10 years, the ASNEC population has been 

suffering from annual floods of increasing magnitude.299 Despite efforts to lessen the 

prejudices, the floods took thousands of lives and caused millions of dollars damage.300 In 

reaction, “the growing global trend for the transition into green energy” by these countries 

was patent from 2008 onwards,301 including in Mercuria, MFNB’s State of incorporation, 

where the transition started in the mid-2000s.302  

217. MFNB could not expect Laoc to freeze its laws when any reasonable investor could have 

anticipated the reform. Thus, MFNB’s reliance on its alleged expectations was neither 

legitimate, nor reasonable. 

3. The Challenged Measures implemented a gradual, proportionate change in 

Laoc’s energy policy that did not frustrate MFNB’s expectations if any  

218. Should the Tribunal conclude that GNB held legitimate expectations, the amendments were 

not drastic enough to frustrate them.  

219. Undeniably, a breach of the FET does not merely entail a “finding that subsequent 

measures taken by the host state are in contrast with the legal regime and ‘assurances’ of 
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stability on which the foreign investor relied.”303 The violation of an investor’s protected 

legitimate expectations under the FET standard requires a “radical”,304 “total”, 

“fundamental”305 alteration or “subversion”306 of the framework. This high threshold 

confirms that “[t]he host State’s regulatory authority should be afforded due deference.”307 

220. The Challenged Measures do not meet this high threshold. Laoc reasonably used its limited 

discretion under the Directive to set up a progressive phase-out by 2028, allowing T1 to 

operate until then.308 It also opted to work hand-in-hand with coal operators by offering 

them a golden opportunity to further convert to renewables energy.309 Such conversion 

would enable generation of profit, and thus a reasonable rate of return down the road.310 

221. Therefore, bearing in mind Laoc’s duty to safeguard its public health and the limited effect 

of the Laws, the latter did not frustrate MFNB’s legitimate expectations and therefore do 

not amount to a breach of Article II EIT. 

4. The Challenged Measures did not unduly impair GNB’s alleged investment  

222. Any potential non-impairment claim “adds nothing”311 to the FET one. 

223. GNB nevertheless alleges that the State-owned LRC served “to take over […] the energy 

market.”312 However, BITs do not shelter investors from competition against a state-owned 
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company, unless it is given special rights,313 or there is evidence of targeting an identified 

investor.314 LRC never targeted T1. It was not granted special powers either.315 

224. In any case, LRC’s purpose is to build several “large-scale renewable facilities.”316 

However, based on the calculations above,317 even replacing T1’s generating capacity can 

cost up to USD3,230,000,000. Laoc’s modest USD1,000,000,000 contribution to LRC’s 

charter capital318 pales in comparison. As the graph shows, at most it will suffice to build 

a facility covering very small portion of an impending energy shortage, not by any means 

“take over the energy market”, as GNB pretends. 

 

225. Consequently, the LRC’s charter capital is not a disguised subsidy, nor a discriminatory 

measure. 

*** 

226. In conclusion, Laws 66/2016 and 72/2016 constituted the Republic of Laoc’s lawful, 

reasonable and non-discriminatory endeavour to preserve human life and environment 

within the confines of the Coal Directive. As such, they did not frustrate MFNB’s 

legitimate expectations or otherwise violate Article II EIT. 

  

 
313  UAB, ¶¶949,968-969; Magdenli. 

314  Dreyfus, ¶¶359-361. 

315  PO3, P69:¶14:LL1893-1894. 

316  C-20, Art.7.(3), PP19-20:LL420-421; SoUF, P59:¶25:LL1523-1524. 

317  See above, ¶¶179-181. 
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PRAYER FOR RELIEF 

 

227. In light of the above submissions, Laoc respectfully requests this Tribunal to: 

(i) Disqualify Mr Mason;  

(ii) Declare that the Tribunal lacks jurisdiction as GNB owns neither a protected 

investment nor a valid claim; alternatively 

(iii) Declare that the Tribunal lacks jurisdiction as the Challenge Measures are 

attributable to ASNEC; alternatively 

(iv)  Declare that Laoc has complied with Article II EIT; and 

(v) Order GNB to compensate Laoc for all its costs in this Arbitration and bear alone 

the costs of the Tribunal and of KCAB International. 

 

Respectfully submitted on 23 September 2020 

On behalf of Respondent 

The Republic of Laoc 

By TEAM VERHOEVEN 

 

 

 

 

 

 


