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INTRODUCTION 
 

Pursuant to Article 21 of the UNCITRAL Arbitration Rules, the Republic of Laoc hereby 

submits its Statement of Defense, accompanied by all factual evidence and legal authorities relied 

upon herein. 

Through this dispute, Claimant blatantly questions Respondent’s right to regulate its 

energy market in the interest of climate security and the promotion of renewable energy. In 

implementing the legislation at issue here, Respondent merely complied with its obligations as a 

member of a regional international organization to achieve the regional and international goal of 

protecting the environment and transitioning to clean energy. 

Respondent did not violate any obligation to Claimant under the ASNEC Investment 

Treaty because Claimant is not a proper investor under the Treaty and Respondent properly 

balanced the interests of foreign investors and the state’s interests in exercising its right to regulate, 

acting in  full compliance with its obligations under the ASNEC Investment Treaty. 

 

STATEMENT OF FACTS 
 

 On 1 December 2010, Mountaintop Investment LLC, Ticadia-1 LLC, and 

Mercurian First National Bank JSC (“MFNB,” “Assignor,” or “Seller”) signed a Financing 

Agreement. Pursuant to this agreement, MFNB provided Ticadia-1 LLC a $600 million loan 

for the construction of a coal-fired power plant (“T1”) in Ticadia, Laoc. Construction of T1 

began on 15 December 2010. 

 On 3 February 2012, the Republic of Laoc (“Laoc” or “Respondent”) joined 

the Association of Sovereign Nations for Economic Cooperation (“ASNEC”). The ASNEC 

Charter obligates member states to implement and finance ASNEC’s environmental policy, as 

well as implement ASNEC’s legal acts. Two of ASNEC’s objectives are “preserving, 

protecting and improving the quality of the environment” and “promoting measures at the 

international level to deal with regional or worldwide environmental problems, and in 

particular, combating climate change.” The ASNEC Charter dictates the measures other 

members can take if a member breaches an obligation under the treaty.  

 On February 17, 2016, ASNEC issued Directive 2016/87 (the “ASNEC 

Directive”) providing that: (1) each Member State shall reduce the percentage of its final gross 
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production of energy from coal-fired power plants to 0 by 31 December 2028; (2) Member 

States, considering their specific circumstances, are encouraged to gradually reduce their final 

gross production of energy from coal-fired power plants before 31 December 2028; (3) Member 

States shall pay no compensation to owners and/or operators of coal-fired power plants subject 

to measures adopted by the Member States under Article 7(1); and that (4) Member States may 

apply support schemes to provide incentives for the market integration of electricity from such 

sources. 

 The ASNEC Directive is binding upon Respondent. Thus, Respondent issued 

Law 66/2016 of 6 July 2016 (the “Phase-out Law”) which declared that “[a]ll coal-fired power 

plants on the territory of Laoc shall be phased out by 31 December 2028.” The Phase-out Law 

had no exceptions: T1 would have to phase out by 31 December 2028. 

 Pursuant to the ASNEC Directive, Respondent passed Law 72/2016 of 5 

December 2016 (the “Energy Law”), which offered investors affected by the Phase-out Law 

the opportunity to invest into the renewable energy sources (“RES”) sector with 20-year 

contracts, priority of access to the energy grid and contract prices above market value. Neither 

Mountaintop, Ticadia-1 LLC, or MFNB took advantage of this opportunity.   

 On 1 July 2017, MFNB entered into the Assignment Agreement with Goliath 

National Bank (“GNB,” “Claimant,” or “Assignee”). Respondent did not consent to this 

purported assignment.  

 Following execution of the Assignment Agreement, Claimant initiated this 

action, alleging a breach of the ASNEC Investment Treaty and appointing Mr. Perry Mason as 

an arbitrator.  

 Mr. Mason was previously appointed and issued an award in the Hewer 

Plants v. Wellfalcon case—addressing the same ASNEC Directive and its implementation by 

ASNEC member states. At the time of his appointment by Claimant, Mr. Mason did not 

disclose several events from the past 2 years until after Respondent challenged his 

appointment: his participation in Hewer Plants arbitration; his participation in a podcast 

interview about climate change arbitration; his public tweet about the arbitration’s outcome; 

and his recent appointment by another claimant in the pending C-Energy v. Wellfalcon 

arbitration—addressing the ASNEC Directive.  

 Figure A below shows that investment’s factual timeline. 
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SUMMARY OF ARGUMENTS 

 

 Issue 1 – Assignment: The Arbitral Tribunal does not have jurisdiction over 

this dispute because Claimant has never made or owned an investment in the Republic of Laoc. 

Additionally, Claimant was not an investor at the time of the alleged breaches of the ASNEC 

Investment Treaty. Thus, Claimant’s claim is subject to dismissal because the Tribunal lacks 

jurisdiction ratione materiae and ratione temporis. 

 Further, Claimant cannot demonstrate prima facie that it incurred any 

damages from the climate change measures taken by the Respondent Laoc. The Assignment 

Agreement between Claimant and its predecessor is a commercial transaction in its essence 

and substance that assigned and sold private debt owned by private companies. Mercurian First 

National Bank’s alleged investment and associated treaty claims could not be assigned to 

Claimant through the Assignment Agreement.  

 Issue 2 – Arbitrator Challenge: Respondent’s challenge to Claimant’s 

arbitrator Perry Mason should be upheld because Mr. Mason failed to disclose his participation 

and public statements about an arbitration with similar facts and legal issues, raising justifiable 

doubts as to his impartiality and independence. The totality of circumstances concerning Mr. 

Mason’s previous, recent public statements concerning the legal issues in this arbitration 

demonstrate he is properly disqualified from this Tribunal. 

 Respondent’s challenge to Mr. Mason is timely because it was brought within 

fifteen days of Respondent learning of the circumstances likely to raise justifiable doubts as to 

his impartiality and independence. 

 Issue 3 – Attribution: Claimant’s claims are attributable to ASNEC because 

the conduct that caused Claimant’s alleged harm was a consequence of the ASNEC Directive. 

Respondent’s conduct taken in compliance with the ASNEC Directive is attributable to 

ASNEC. 

 If this Tribunal finds Claimant’s harm was caused by state action, it should 

conclude that Respondent acted as an agent of ASNEC pursuant to DARIO Articles 6 and 7. 

Because Laoc transferred specific competences and sovereign powers to ASNEC through the 
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ASNEC Charter, conduct taken as a result of that arrangement is directly attributable to 

ASNEC. 

 Issue 4 – Fair and Equitable Treatment: Respondent did not breach its fair 

and equitable treatment obligations under the ASNEC Investment Treaty because it acted 

within the scope of its regulatory authority, as preserved in Article IX of the Treaty. Coal 

energy poses a threat to human life and health. Phasing-out coal and increasing the production 

of renewable energy in Laoc was necessary to preserve human, animal, and plant life and 

health.  

 Claimant’s legitimate expectations claim has no merit. Respondent made no 

specific assurances that Respondent’s regulation on coal energy would not change. Respondent 

took reasonable and proportional measures to address public health concerns and comply with 

its international obligations. Even if the governor of Ticadia had made specific assurances, 

reliance on his assurances would not have been reasonable in light of: Respondent’s broad 

powers to regulate the coal energy sector; a governor’s lack of control over national policy-

making; the regional trend towards green energy; and Respondent’s commitments to 

improving its energy laws. 
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I. THE TRIBUNAL LACKS JURISDICTION OVER THE DISPUTE AND 

CLAIMANT DOES NOT HAVE STANDING IN THIS ARBITRATION 

 The Arbitral Tribunal does not have jurisdiction over this case because none 

of the ASNEC Investment Treaty jurisdiction requirements are satisfied. This Tribunal lacks 

jurisdiction because: (A) Claimant was not an investor at the time of the alleged breach of the 

ASNEC Investment Treaty and (B) Claimant did not make any investment in Laoc. (C) 

Further, neither the Treaty claim nor MFNB’s investment could be assigned under the 

Assignment Agreement. (D) Additionally, Claimant cannot establish prima facie that it has 

suffered any damages because the damages Claimant claims in this case were suffered by 

another investor, not Claimant. 

 The Tribunal Does Not Have Jurisdiction Because Claimant Was Not an 

Investor at the Time of the Alleged Breach of the ASNEC Investment Treaty 

 This Tribunal lacks jurisdiction ratione temporis because the alleged breach 

of the ASNEC Investment Treaty pre-dates Claimant’s investment in Laoc. Claimant acquired 

its investment in 2017 and did not own or control its investment in 2016, when the alleged 

breach of the ASNEC Investment Treaty occurred.  

 Accordingly, for the substantive protection of the ASNEC Investment Treaty 

to apply to Respondent’s regulatory measures relating to Claimant’s investment, that 

investment must be owned or controlled by Claimant, and its ownership or control must exist 

at the time the measure which allegedly violates the Treaty is adopted.1 

 Thus, tribunals have jurisdiction over alleged breaches of a treaty’s 

substantive protection standards affecting a claimant’s investment if the claimant makes its 

investment before the alleged breach occurs.2  

 A “[t]ribunal lacks jurisdiction over acts and events that took place before 

the Claimant acquired the investment.”3 This rule is derived from the principle of non-

retroactive application of treaties,4 “which entails that the substantive protections of the treaty 

 
1 Renée Rose ¶149; Douglas ¶330; Phoenix Action ¶68. 
2 Renée Rose ¶146; GEA ¶170; Vito Gallo ¶¶325-327.  
3 Société Générale ¶¶106-107. 
4 See VCLT, Art. 28; ILC ASR, Art. 13. 
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apply to the state conduct that occurred after these protections became applicable to the eligible 

investment.”5 

 This rule, as noted by the Vito Gallo v. Canada tribunal, has been 

“unanimously” applied by arbitral tribunals.6 For instance, the Cementownia v. Turkey tribunal 

held that “[i]t is undisputed that an investor seeking access to international jurisdiction pursuant 

to an investment treaty must prove that it was an investor at the relevant time, i.e., at the 

moment when the events on which its claim is based occurred.”7 Here, since the bases of 

Claimant’s claims are the regulatory measures taken by Respondent in 2016, Claimant must 

have been an investor at that time. However, Claimant invested in Laoc in 2017, after the 2016 

measures were adopted. 

 Similarly, the Libananco v. Turkey tribunal found that “[i]n order to establish 

jurisdiction, the Claimant must prove that it owned [its investment] during the time at which it 

claims the acts constituting a violation of the ECT were committed by the Respondent.”8 

Claimant cannot prove it owned an investment at the time of the 2016 measures because it 

bought the investment 12 months after, in July 2017.  

 In the present case, Claimant acquired the alleged investment through 

execution of the Assignment Agreement on 1 July 2017. The alleged ASNEC Investment 

Treaty breach occurred on 1 July 2016 when the Phase-out Law was enacted. Consequently, 

the ASNEC Investment Treaty’s substantive protections that Claimant invokes started 

applying in 2017. For the Tribunal to have jurisdiction and for Claimant to enjoy the Treaty’s 

substantive protections, Claimant must have acquired and owned its alleged investment before 

1 July 2016, which it did not. 

 This insurmountable jurisdictional hurdle is sufficient to dismiss Claimant’s 

claim in its entirety. Therefore, the Tribunal must find that it lacks jurisdiction ratione 

temporis.  

 The Tribunal Does Not Have Jurisdiction Because Claimant Did Not Make 

Any Investment in the Territory of Laoc 

 
5 Renée Rose ¶14. See also ST-AD GmbH ¶300. 
6 Vito Gallo ¶328. 
7 Cementownia ¶112. 
8 Libananco ¶128; see also Vito Gallo ¶328. 
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 The Tribunal does not have jurisdiction ratione materiae because Claimant 

never made any investment in Laoc. The Assignment Agreement executed between MFNB 

and Claimant is in fact a commercial transaction not subject to the protection of the ASNEC 

Investment Treaty (1). Alternatively, if this Tribunal finds that Claimant acquired an 

investment under the Assignment Agreement, that alleged investment still does not qualify as 

a protected investment under the ASNEC Investment Treaty (2). Additionally, Claimant’s 

alleged investment was not bona fide (3). 

1. The Assignment Agreement Is a Commercial Transaction that Is Not 

Protected by the ASNEC Investment Treaty 

 Claimant argues that, by executing the Assignment Agreement, it has become 

the legal successor of MFNB in the Financing agreement and therefore has a protected 

investment.9 This is inapposite. The Assignment Agreement is a contractual commercial 

transaction because both the substance and objective of the Agreement demonstrate the 

relationship is commercial. 

 Arbitral tribunals examine the “substance of the transaction” to determine 

whether a protected investment was actually made.10 The parties’ mere agreement that the 

transaction in question is an investment is not determinative in itself.11 Other tribunals look at 

the “objective” of the transaction to determine whether the parties intended to make an 

investment in the host state.12  

 For instance, the Burimi v. Albania tribunal held that it lacked jurisdiction 

ratione materiae because the claimant’s dispute arose out of a commercial transaction.13 There, 

the claimant’s alleged investment was a financing agreement—a commercial transaction.14 The 

tribunal, however, went beyond the mere wording of the financing agreement and examined 

its objective to determine whether the parties intended to make an investment from the 

 
9 Notice of Arbitration ¶15.  
10 ADC ¶325. 
11 Meerapfel Söhne ¶191. 
12 Burimi ¶144 
13 Id ¶¶144-146.  
14 Id.  
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financing agreement.15 The tribunal concluded that the financing agreement “represents a 

private, contractual loan agreement” that was not a protected investment under the treaty.16  

  Here, this Tribunal should examine the substance and objective of the 

Assignment Agreement to determine whether Claimant intended to make any investments in 

Laoc. The substance of the Assignment Agreement is the transfer of a private debt between 

two like parties—a commercial transaction. In fact, the Assignment Agreement never refers to 

any “investment,” whether MFNB’s or GNB’s. Further, the Assignment Agreement’s 

objective was (1) to “file an investment arbitration case against Laoc,17 and (2) to help MFNB 

avoid insolvency and resolve its liquidity problems.18  

 Moreover, the Assignment Agreement’s objective contrasts with the ASNEC 

Investment Treaty, which requires that “any investment [must be] associated with an Economic 

Activity in the Energy Sector.”19 Claimant’s Assignment Agreement is associated with a 

private loan transfer.  

 The uncontested facts support this conclusion.  While the 2010 Financing 

Agreement’s objective was to invest in Laoc through Ticadia-1’s construction, 20 the 2017 

Assignment Agreement’s objective was not to invest. Ticadia-1 was commissioned and 

became fully operational on 25 September 2014.21 At that date, the investment completed and 

the loan acquired under the Assignment Agreement financed nothing. 

 In February 2017, Mountaintop informed MFNB that it is not bound to repay 

its $600 million debt22 after MFNB made payment.23 Failing to collect payment, MFNB 

initiated an ICC arbitration against Mountaintop to recover the debt.24 However, being unable 

to recover the debt “in a timely fashion” and facing a “lack of liquidity,” MFNB decided to 

sell and assign the debts to Claimant under the Assignment Agreement.25  

 
15 Id.  
16 Id. 
17 Uncontested Facts ¶60. 
18 Id ¶29.  
19 ASNEC Investment Treaty, Art. I(1). 
20 Financing Agreement. Art. 2(1). 
21 Uncontested Facts ¶16. 
22 Exhibit C-11; Uncontested Facts ¶27.  
23 Exhibit C-10. 
24 Uncontested Facts ¶28. 
25 Id ¶¶29-30.  
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 Therefore, the Assignment Agreement—the purpose of which is to collect 

private debts—is a commercial contract in its substance and objective. This commercial 

transaction is not a protected investment under the ASNEC Investment Treaty. Accordingly, 

this Tribunal should find that it lacks jurisdiction ratione materiae. 

2. Alternatively, Claimant’s Alleged Investment Does Not Qualify as a 

Protected Investment under the ASNEC Investment Treaty 

 Even if this Tribunal finds that Claimant acquired an investment by virtue of 

the Assignment Agreement, that investment is not a protected investment under the ASNEC 

Investment Treaty.  

 The term “investment” in Article I(1) of the ASNEC Investment Treaty 

should be defined, based on the word’s ordinary meaning,26 to entail three elements: (1) a 

contribution; (2) that extends over a certain period of time; and (3) that involves some risk.27 

Claimant’s investment must satisfy all three necessary elements to be protected by the Treaty.28 

 In this case, Claimant’s alleged investment is the $600 million loan that it 

purchased through the Assignment Agreement. However, this loan does not satisfy any of the 

three elements of an investment, and therefore does not qualify as a protected investment under 

the ASNEC Investment Treaty. (i) Claimant’s investment does not amount to any form of 

contribution in Laoc; (ii) Claimant’s investment extended only for 15 months; and (iii) 

Claimant’s investment does not entail any kind of operational risk. 

i. Claimant’s Investment Is Not a Contribution to Laoc  

 An investment must have some form of economic contribution. Claimant’s 

purchase of the loam under the Assignment Agreement (a) was not an economic contribution; 

and (b) it was—if any a passive contribution, contrary to the object and purpose of the ASNEC 

Investment Treaty. Additionally, Claimant’s assets in Laoc do not amount to contribution (c). 

a. Claimant’s Acquisition of the Loan Is Not an Investment  
 Claimant’s alleged investment is the $600 million loan that it purchased 

under the Assignment Agreement. However, there is a distinction between a commercial loan 

 
26 VCLT Art. 31. 
27 Romak ¶207; MNSS ¶189; Phoenix Action ¶85. 
28 Electrabel ¶5.43; Quiborax ¶219. 
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per se and a loan participating in and financing an investment operation.29 The former is not a 

protected investment, and latter is an investment. Claimant’s loan is the former.  

 Moreover, the MNSS v. Montenegro tribunal determined, a stand-alone loan 

in itself is not an investment.30 The MNSS tribunal found that for a loan to be considered a 

protected investment, the loan “must contribute to the economic venture consisting of an 

investment.”31 Further, the Poštová Banka v. Greece tribunal held that for a loan to be an 

investment, it needs to be linked to a process of value creation to distinguish it for a commercial 

sale.32 Thus, the CSOB v. Slovak Republic tribunal found claimant’s loan in that case was an 

investment because it was part of an overall economic operation and development of the 

investment.33 

 Here, the original purpose of MFNB’s loan—in 2010—was to contribute to 

the construction of Ticadia-1, an economic venture.34 By contrast, Claimant cannot establish 

that its loan—bought in 2017—was meant to contribute to any economic venture. In fact, 

before Claimant purchased the loan, the original investor decided Ticadia-1 was a failed, 

unprofitable investment and chose to sell it.35 Likewise, unlike the loan in CSOB, Claimant did 

not demonstrate it intended to operate or develop Ticadia-1 through its loan. Moreover, 

because the original investor decided to stop Ticadia-1’s operations, Claimant’s investment 

was not linked to any value creation process. 

b. Claimant’s Contribution Was Passive, Contrary to the 

Purpose and Object of the ASNEC Investment Treaty 

 The ASNEC Investment Treaty text reveals that the Treaty protects 

investments made by an investor in an active way, rather than simple passive ownership. The 

Tribunal should interpret the definition of an investment under Article I(1) of the ASNEC 

Investment Treaty in light of the Treaty’s context, object, and purpose, as required by VCLT 

Article 31.  

 
29 Sempra ¶¶214-215. 
30 MNSS ¶196. See also CSOB ¶¶77, 80. 
31 MNSS ¶196. See also Sanum ¶320. 
32 Poštová Banka ¶361. 
33 CSOB ¶¶77, 80.  
34 Financing Agreement, Art. 2. 
35 Uncontested Facts ¶¶29-30. 
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 The ASNEC Investment Treaty’s preamble specifies a desire to “promot[e] 

intra-ASNEC investment flows”36 by “encourag[ing] and creat[ing] stable, equitable, 

favourable and transparent conditions for Investors … to make Investments in the ASNEC 

Region.”37 The Contracting States’ focus was on encouraging the making of investments in the 

ASNEC Region by investors. This implies an active role on the part of investors.  

 Additionally, the Contracting States contemplated a cause-and-effect 

relationship between the “encouragement and reciprocal protection of investment” and 

“sustaining economic growth and development in the ASNEC Region.”38 This is also 

consistent with the active role contemplated for the investors.  

 This conclusion is supported by Standard Chartered Bank v. Tanzania, 

where the tribunal found that an investment must have been “actively made,” rather than being 

a simple “passive ownership.”39 Similarly, the Alapli v. Turkey tribunal found that to be 

considered an investor, the investor must actually make an investment in the sense of an active 

contribution.40 Without an active contribution to the investment by the investor, it cannot be 

considered the investor’s investment.41  

 Protecting Claimant’s investment in this case would be inconsistent with the 

Treaty’s object and purpose because Claimant had no active role in making the investment or 

in transferring something of value (money, know-how, or expertise) to Laoc.42 On the contrary, 

the facts show that no action by Claimant contributed to MFNB’s loan. Claimant’s connection 

to the loan derives only from passive ownership. Thus, Claimant did not contribute actively to 

the investment as required to benefit from the ASNEC Investment Treaty and be considered to 

have made an investment.43  

c. Claimant’s Assets in Laoc Do Not Amount to Contribution  
 Claimant’s assets do not amount to contribution for the purpose of assessing 

the existence of an investment. Its assets are the loan’s pledges, which include the Ticadia-1 

 
36 ASNEC Investment Treaty, Preamble. 
37 Id. 
38 Id. 
39 See SCB ¶¶226-232. 
40 Alapli ¶¶349-361. 
41 Id.  
42 See SCB ¶¶226-232. 
43 See SCB ¶257. 
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building and its assets, the plot of land where Ticadia-1 was built, permits, and 100% of the 

shares in Ticadia-1 LLC.44 .  

 The fact that an investor’s assets fall within one of the categories listed under 

the definition of investment of the applicable treaty does not transform these assets into a 

protected investment.45 This is because the assets are the result of the act of investing and 

presuppose an investment in the sense of a commitment of resources.46 As found by the KT 

Asia v. Kazakhstan tribunal, “without such a commitment of resources, the asset belonging to 

the claimant cannot constitute an investment”47 within the meaning of the Treaty. For instance, 

the Quiborax v. Bolivia tribunal found that the mere ownership of shares is insufficient to prove 

a contribution of money or assets.48  

 Here, Claimant’s purchase of pre-existing assets does not amount to a 

contribution of money or assets to Laoc sufficient to create a protected investment. 

ii. Claimant’s Investment Extended Only for 15 Months 

 An investment must be made over a duration of time spanning at least 2 

years.49 Arbitral tribunals find that investments with a minimum duration between two and five 

years satisfy the duration element.50 Here, Claimant’s alleged investment extended over 15 

months only. 

 In KT Asia, the tribunal held that the investment does not meet the element 

of duration because it extended for 16 months—the duration from the acquisition of the 

investment to the submission of the notice of arbitration.51 Similarly in this case, Claimant’s 

investment extended for 15 months. Claimant acquired the investment in July 2017 (through 

the Assignment Agreement) and notified Respondent of its dispute with the state in October 

2018.52 Consequently, the duration element is not satisfied. 

iii. Claimant’s Investment Does Not Entail Any Kind of Risk 

 
44 Financing Agreement, Art. 5(1); Exhibit C-5; Uncontested Facts ¶14. 
45 Romak ¶207.  
46 KT Asia ¶166. 
47 Id. See also Malicorp ¶110.  
48 Quiborax ¶¶232-233. 
49 KT Asia ¶¶208. 
50 Schreuer at 130. 
51 KT Asia ¶¶214. 
52 See Exhibit C-12; Notice of Arbitration ¶3. 
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 An investment must bear the element of risk. This element “impl[ies] an 

operational risk”53 and includes the expectation of future commercial returns.54 This means 

that the deferred compensation of the investor must be dependent upon the loss and profit of 

its economic venture.55 In this case, Claimant purchased a defaulted loan and did not carry out 

any kind of operational risk.  

 Investments aim to create economic value in principle.56 Claimant’s 

investment aim was not to create economic value because the evidence shows Claimant had 

no intention to operate or develop Ticadia-1. In February 2017, well before Claimant’s 

purchase of the defaulted loan in July 2017, MFNB decided to file for bankruptcy and sell the 

investment—Ticadia-1—as soon as possible because it believed that there was no “any way to 

turn [the investment] . . . into a profitable asset.”57 At that point, the original investors stopped 

the operation of Ticadia-1. By the time Claimant purchased the defaulted loan, the risk of a 

failed investment was the reality. In any event, the risk of seeking damages against Respondent 

in this arbitration should not be considered as a valid risk for the purpose of assessing 

Claimant’s investment. 

 Claimant’s investment does not satisfy the three elements of contribution, 

duration, and risk, and this Tribunal should therefore find that Claimant’s investment is not 

subject to protection under the ASNEC Investment Treaty.  

3. Claimant’s Investment Is Not Bona Fide 

 If the sole purpose of acquiring an investment is to pursue a claim, “without 

any intent to perform any economic activity in the host country, such transaction cannot be 

considered as a protected investment.”58 Claimant had no intention to perform any economic 

activities in Laoc because the uncontested facts demonstrate that Claimant has not engaged in 

any economic activities in Laoc to date. Therefore, Claimant’s investment is not a bona fide 

investment. 

 
53 Poštová Banka ¶371. 
54 Orascom ¶370. 
55 Quiborax ¶¶219, 227. 
56 Sedelmayer ¶242. 
57 Exhibit C-10. 
58 Phoenix Action ¶93. 
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 Furthermore, when at the moment of assignment an assignee investor “can 

see an actual dispute or can foresee a specific future dispute as a very high probability,” there 

is an abuse of process.59 Here, the alleged dispute arose in 2016, after the lawful passage of the 

Phase-out Law and Energy Law. Claimant acquired the alleged investment through the 

Assignment Agreement in 2017. At the date of the Assignment Agreement, Claimant was 

aware of the existing dispute and, nonetheless, bought the alleged investment. Thus, the timing 

shows the acquisition is an abuse of process. 

 Moreover, “opportunistic assignments [of investments] designed to bring an 

existing dispute” should not be accepted by arbitral tribunals.60 Claimant opportunistically 

bought the alleged investment to bring legal claims against Respondent. Because Claimant did 

not acquire the alleged investment in bona fide, this Tribunal should find that Claimant lacks 

a protected investment. 

 MFNB’s Investment and Associated Treaty Claims Could Not Be Assigned 

Under the Assignment Agreement 

 While Respondent does not challenge the Assignment Agreement in its 

entirety, Respondent disputes the substance of the assignment. The Tribunal should apply 

international investment law regarding the assignment of treaty claims, regardless of the 

Assignment Agreement’s compatibility with Laocan and Mercurian Laws (1). Under 

international investment law, treaty claims cannot be assigned (2). The intuitu personae 

relationship between Laoc and the original investors precludes the assignment of the 

investment to Claimant (3). The Assignment Agreement assigned only the debt owed to MFNB 

by Mountaintop and Ticadia-1 LLC (4). 

1. The Tribunal Should Apply International Investment Law—Not 

Domestic Law—Regarding the Alleged Assignment of Treaty Claims 

 Under international investment law, treaty claims cannot be assigned.61 

While the Assignment Agreement in this case is governed by, and allegedly valid under, 

 
59 Pac Rim ¶2.99. 
60 Schreuer at 185. 
61 Mihaly ¶24; Crawford at 687. 
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Mercuria laws,62 this Tribunal’s jurisdiction is governed by international law, not domestic 

laws.63  

 In Mihaly v. Sri Lanka, the claimant assignee argued that it had standing in 

the arbitration because the assignment agreement in that case was valid under the laws of the 

United States and Canada.64 The tribunal, however, held that its jurisdiction “is based on 

the . . . the rules of general international law,”65 and emphasized that its jurisdiction “does not 

operate under any national law.”66   

 Like in Mihaly, this Tribunal’s jurisdiction is governed by the investment 

treaty and international law. In fact, the Tribunal is obligated to assess its jurisdiction under 

the ASNEC Investment Treaty and principles of international law because the ASNEC 

Investment Treaty requires so.67 Further, the Assignment Agreement itself stipulates that it 

shall be interpreted by rules of international law.68 Thus, regardless of the Assignment 

Agreement’s alleged validity under Mercurian laws, this Tribunal should assess its jurisdiction 

and Claimant’s standing in the present case based on the ASNEC Investment Treaty and rules 

of international law. 

2. ASNEC Investment Treaty Claims Cannot Be Assigned to Claimant 

 Treaty rights and claims “are essentially intuitu personae under international 

law, and this imposes limits on their assignability.”69 If the host State is unaware of the 

assignment of treaty rights or resists succession, the approval of the extension of jurisdiction 

ratione personae to the successor will not be assumed.70  

 Further, absent explicit language in the applicable treaty allowing an investor 

to assign its treaty claims to third parties, the state’s approval must not be presumed.71 A treaty 

claim “is not a readily assignable chose in action as shares in the stock-exchange market or 

other types of negotiable instruments.”72 

 
62 Assignment Agreement, Art.3. 
63 Mihaly ¶19. 
64 Id ¶¶13-15.  
65 Id ¶19. 
66 Id.  
67 ASNEC Investment Treaty, Art. X(4). 
68 Assignment Agreement, Art.3. 
69 Crawford at 687. See also Wehland at 574. 
70 Schreuer at 185.  
71 Wehland at 24. 
72 Mihaly ¶24. 
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 The Mihaly tribunal recognized the non-assignability of treaty claims without 

the host state’s agreement. The tribunal reasoned that “the sanctity of the privity of 

international agreements [is] not intended to create rights and obligations for non-Parties.”73 

Similarly, the Loewen v. USA tribunal found that it is inappropriate to use the domestic law 

concept of a freely assignable chose in an action as an analogy for assignment of a treat claim.74 

Therefore, absent specific state consent, this Tribunal should assume claims under the ASNEC 

Investment Treaty are not assignable. 

3. The Intuitu Personae Relationship Between Laoc And the Original 

Investors Precludes the Assignment of the Investment to Claimant 

 Investment projects conducted in sensitive sectors of host states are linked to 

the state’s sovereignty and cannot be freely assigned without the state’s consent.75 In the 

present case, the type of the project, the subject of the investment, and the identity of the 

original investors would preclude assigning the investment without Respondent’s consent.  

 The original investors were specifically chosen for the construction of 

Ticadia-1 because of their qualities, know-how, and expertise. The Republic of Laoc 

considered Mountaintop Investment LLC for this project because of its global reputation in the 

construction sector.76 Mountaintop is a sophisticated company that “specialises in long-term 

investments into conventional power generation installations.”77 Prior to building Ticadia-1, 

Mountaintop built ten similar power plants around the globe.78  

 Likewise, MFNB is a bank that provides high-quality business loans.79 

Because of its long-standing relationship with MFNB, Mountaintop did not consider any other 

banks when it was looking for options to finance the project.80 MFNB, on the other hand, 

considers Mountaintop its “best partner”81 and agreed to finance the construction of  Ticadia-

1 because of its long-standing relationship with Mountaintop.82 In fact, if not for MFNB’s loan, 

 
73 Id. 
74 Loewen ¶470. 
75 Wehland at 24. See also SCB HK ¶¶90-91. 
76 Uncontested Facts ¶10.  
77 Uncontested Facts ¶10. 
78 Id. 
79 Id ¶13.  
80 PO3 ¶3. 
81 Exhibit C-3. 
82 Uncontested Facts ¶13. 
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there would be no Ticadia-1.83 Thus, the intuitu personae of the original investors played an 

important role in concluding the project.  

 Further, representatives of all parties were actively present during the 

negotiation that led to the project’s approval because of the project’s sensitivity. Starting in 

August 2009 and extending over 15 months, representatives from the Laocan government, 

Mountaintop, and MFNB engaged in protracted negotiations.84 Claimant did not participate in 

these negotiations in any capacity. 

 Similar to Claimant in the present case, the claimant assignee in Mihaly 

argued that it had been assigned all the rights and interests in the investment previously held 

by the assignor.85 Sri Lanka objected, arguing that the personal nature of the transactions and 

negotiations between the state and the original investor—assignor—precluded the possibility 

of a valid assignment of the investment without its consent.86 Because the claimant was not 

privy to the negotiations or to any agreements with Sri Lanka, the tribunal ruled for Sri Lanka 

and ultimately declined jurisdiction.87  Likewise here, because of the personal nature of the 

original investors and the intuitu personae of the project, this Tribunal should find that the 

investment could not be assigned under the Assignment Agreement without Respondent’s 

consent.  

4. MFNB Assigned its Debt, Not the Investment 

 The Assignment Agreement’s validity is not under dispute, but the subject of 

the assignment is: the debt owed to MFNB. Respondent contends the agreement actually 

assigned the debt owed to MFNB, not the investment. Mountaintop and Ticadia-1 LLC 

defaulted in the repayment of the $600 million loan owed to MFNB.88 Failing to collect that 

debt, MFNB initiated an ICC arbitration against Mountaintop to recover the debt, which it 

ultimately lost.89 Against this background, MFNB assigned and sold the debt to Claimant. This 

 
83 Notice of Arbitration ¶10. 
84 Uncontested Facts ¶11; Notice of Arbitration ¶8; Exhibit C-5. 
85 Mihaly ¶¶13-15. 
86 Id ¶16. 
87 Id ¶62. 
88 Exhibit C-11; Uncontested Facts ¶27. 
89 Uncontested Facts ¶28. 
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was a private commercial transaction between two banks, not a protected investment. 

Therefore, the investment is unassignable under the Assignment Agreement.  

 Claimant May Not Allege Monetary Damages for Harm It Did Not Suffer  

 Claimant does not allege that Laoc breached any obligations owed to 

Claimant itself. When describing the facts and circumstances giving rise to the alleged 

breaches, Claimant refers loosely to the treatment of MFNB.90 However, these references are 

to MFNB, not Claimant. Claimant is not the same entity as MFNB. The two companies are 

distinct legal entities with different ownership.91 Most importantly, the two companies made 

their respective investments (if any) in Laoc at different times.  

 Claimant bought MFNB’s investment—the $600 million loan—for $150 

million, seeking windfall profits in an award from this Tribunal. Claimant seeks $450 million 

for damages on its purchase of $150 million. These alleged damages (if any) were incurred by 

MFNB for the alleged economic disruption caused to it and its investments. Claimant incurred 

no damages.  

 Moreover, Claimant has not established prima facie that it has incurred loss 

or damage by reason of the alleged breach. Claimant has not established that the challenged 

measures “relate[] to” it or its investments, as required by Article X(1) of the ASNEC 

Investment Treaty. In fact, the challenged measures cannot “relate[] to” Claimant or its 

investments because the disputed measures occurred long before Claimant chose to make its 

alleged investment. 

 For these reasons, the Tribunal has no jurisdiction over any aspects of 

Claimant’s claims. 

 

 

 

 

 

 

 
90 See Notice of Arbitration ¶¶ 8, 13 (“Respondent has…treated MFNB…unfairly and inequitably”)(emphasis added). 
91 See Uncontested Facts ¶¶13, 30. 
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II. MR. MASON MUST BE REMOVED FROM THE TRIBUNAL BECAUSE 

JUSTIFIABLE DOUBTS EXIST AS TO HIS IMPARTIALITY 

 Respondent’s challenge to Mr. Mason’s appointment to the arbitral tribunal 

is timely because new knowledge of specific circumstances gives rise to justifiable doubts as 

to his impartiality. Respondent’s challenge must be upheld because (A) failure to disclose Mr. 

Mason’s involvement in other arbitrations with similar issues and facts gives rise to justifiable 

doubts about his impartiality and (B) the factual circumstances in this case, under a totality of 

circumstances analysis, warrant removal of Mr. Mason from the tribunal. Respondent’s 

challenge should be upheld because (C) the challenge is timely. 

A. Non-Disclosure of Mr. Mason’s Role in Hewer Plants JSC v. Wellfalcon 

Violated UNCITRAL Arbitration Rules Art. 11 

 This arbitration is governed by the UNCITRAL Arbitration Rules and is 

administered by Korean Commercial Arbitration Board (“KCAB International”).92 The 

UNCITRAL Arbitration Rules’ “justifiable doubts” standard is decisive with respect to the 

challenge of Mr. Mason, but the rules of other arbitral institutions that rely on similar standards 

of “justifiable doubts” are persuasive authorities.93 Alone, and in tandem with other 

international arbitration standards, Mr. Mason’s failure to disclose his role in Hewer Plants 

JSC v. Wellfalcon violated Article 11 of the UNCITRAL Arbitration Rules.  

1. UNCITRAL Arbitration Rules Always Favor Disclosure 

 The UNCITRAL Arbitration Rules require an arbitrator’s disclosure of “any 

circumstance likely to give rise to justifiable doubts as to his or her impartiality or 

independence.”94 This standard does not require proving that the arbitrator’s impartiality or 

independence is compromised, but rather that justifiable doubts may exist based on an 

objective analysis.95 Here, Respondent challenges Mr. Mason’s impartiality, defined in AWG 

Group Ltd. v. Argentina as “the absence of a bias or predisposition toward one of the parties.”96 

 
92 PO1 ¶¶2-3. 
93 Born at 1777-78. 
94 UNCITRAL Arbitration Rules, Art. 11; see also IBA Guidelines Part I, Art. 3. 
95 National Grid (Challenge) ¶ 85; Nord Stream ¶30. 
96 AWG Group ¶28; Rubins & Lauterberg at 154-55. 
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 Even where the question of disclosure due to justifiable doubts is debatable, 

any doubt is always resolved in favor of disclosure.97 The standard for disclosure, based on the 

likelihood of justifiable doubts, is in fact lower than the standard for a challenge.98 In addition, 

under the UNCITRAL Arbitration Rules, failure to disclose in itself may give rise to justifiable 

doubts as to independence and impartiality.99 

2. Mr. Mason’s Participation in an Arbitration with Similar Facts and 

Law Necessitated Disclosure 

 In this case, Mr. Mason failed to disclose his participation in an arbitration 

with very similar facts and legal issues. Even if Mr. Mason maintains confidence in his ability 

to judge the dispute impartially and independently, Mr. Mason was obligated to disclose his 

membership in the Hewer Plants JSC v. Wellfalcon tribunal and his failure to do so 

demonstrates a justifiable doubt. 

 The fact that Mr. Mason has heard evidence on and delivered an award 

concerning the legal issues in this case demonstrates a predisposition and bias regarding this 

arbitration. The circumstances and legal issues in this arbitration mirror those in the Hewer 

Plants arbitration that Mr. Mason necessarily is predisposed towards Claimant in this case. 

 The IBA Guidelines include on the Orange List: “The arbitrator has publicly 

advocated a position on the case, whether in a published paper, or speech, or otherwise.”100 

Orange List situations are ones which arbitrators have a duty to disclose because they “may 

.  .  . give rise to doubts as to the arbitrator’s impartiality or independence.”101 Mr. Mason’s 

publication of the press release for the Hewer Plants JSC arbitral decision, saying he is 

“[p]roud to have served as arbitrator in [the] ground-breaking case on #ClimateChange!”102 is 

a public advocation of a position on the issues in this case.  

 The KCAB Code of Ethics for Arbitrators specifically dictates that failure to 

make a disclosure “may be taken into account during a challenge of an arbitrator”103 and 

includes on its list of necessary disclosures “the nature and extent of any prior knowledge 

 
97 IBA Guidelines, Part I, (3)(c). 
98 Paulsson & Petrochilos at 81. 
99 Bottini 345. 
100 IBA Guidelines, Part II, 3.5.2. 
101 Id. ¶3. 
102 Exhibit R-10. 
103 KCAB Code of Ethics, ¶3.1. 
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regarding the dispute.”104 Mr. Mason’s previous participation in a dispute regarding the same 

legal issues and ASNEC Directive qualifies as “prior knowledge regarding the dispute.”105 

Therefore, Mr. Mason breached the KCAB Code of Ethics for Arbitrators through his failure 

to disclose his participation in the Hewer Plants arbitration. 

 In Perenco v. Ecuador, the tribunal decided that doubts are justifiable and 

facts require disclosure, “if a reasonable and informed third party would reach the conclusion 

that there was a likelihood that the arbitrator may be influenced by factors other than the merits 

of the case . . . .”106 Again, the decision shows that disclosure depends on the appearance of 

bias rather than the presence of actual bias.  

 Here, the previous arbitration Mr. Mason participated in and this dispute 

involve the implementation and consequences of the same regional international organization 

directive, the ASNEC Directive. Both disputes involve the domestic phase-out of coal-fired 

power plants to address the threat of climate change. Therefore, both the facts and legal issues 

are extremely similar, and justifiable doubts exist as to whether Mr. Mason can judge the 

present arbitration impartiality, without considering factors outside of the merits at the case at 

hand. Mr. Mason publicly advocated a position concerning the Hewer Plants JSC arbitration, 

and Respondent justifiably doubts that Mr. Mason will not be influenced by factors other than 

this case’s merits. 

 Of note, the KCAB International Rules do not prohibit arbitrators from 

disclosing participation in an arbitral tribunal.107 Therefore, even though Mr. Mason was not 

permitted to disclose facts related to the arbitration case, he could—and should—have 

disclosed his participation in the tribunal to comply with the UNCITRAL disclosure rules. 

 Even if Mr. Mason was unable to disclose his participation before the 

decision was issued, he subsequently failed to notify Respondent of his participation in the 

tribunal after the outcome was made public. The UNCITRAL Arbitration Rules create an 

ongoing obligation to inform the parties of any circumstances that might give rise to justifiable 

 
104 KCAB Code of Ethics, ¶3.2(iii). 
105 Id. 
106 Perenco ¶45. 
107 KCAB Code of Ethics, ¶7.1. 
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doubts,108 and Mr. Mason’s utter failure to disclose his participation in the Hewer tribunal 

compounds the justifiable doubts in this case. 

 The IBA Guidelines on Conflict of Interest dictate that if Mr. Mason felt 

obligated by “professional secrecy rules or other rules of practice or profession conduct” to not 

disclose his participation in a factually and legally similar arbitration, he should not have 

accepted the appointment, and should have resigned.109 That confidentiality bound Mr. Mason 

from disclosing his participation in the Hewer Plants JSC tribunal is hypocritical, because Mr. 

Mason expressed no concern about revealing his participation in the C-Energy LLC arbitration 

against Wellfalcon.110 

 In addition, the Draft Code of Conduct for Adjudicators in Investor-State 

Dispute Settlement, prepared by the Secretariats of UNCITRAL and ICSID, suggests that an 

arbitrator in an investor-state dispute settlement—such as this—should disclose all ISDS 

arbitrations, whether the individual served as counsel, arbitrator, annulment committee 

member, or expert.111 

 Beyond his participation in the tribunal, Mr. Mason was obligated to disclose 

his previous public statements regarding climate change arbitration. There is no exception in 

the UNCITRAL rules for publicly available information.112 All of these circumstances should 

have been disclosed and Mr. Mason’s failure to disclose them raises justifiable doubts as to his 

impartiality.113 

B. The Factual Totality of Circumstances Here Warrant Removal of Mr. Mason 

from the Tribunal 

 Beyond the justifiable doubts raised regarding Mr. Mason’s impartiality due 

to his failure to disclose his participation in the Hewer Plants arbitration, Respondent 

challenges Mr. Mason’s impartiality in consideration of the totality of circumstances 

surrounding Mr. Mason’s participation in and public statements regarding climate change 

arbitration. The combination of events—all within the past 2 years—that link Mr. Mason to 

 
108 UNCITRAL Arbitration Rules, Art. 11. 
109 IBA Guidelines, Part 1(3), Explanation (d). 
110 Mr. Mason’s Response, Record 1285. 
111 Draft Code of Conduct for Adjudicators in Investor-State Dispute Settlement, Art. 5(2)(c).  
112 See UNCITRAL Arbitration Rules, Art. 11. 
113 Caratube ¶110. 
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this arbitration, public statements regarding climate change arbitration, and previous public 

statements regarding the legal issues in this dispute all raise justifiable doubts as to Mr. 

Mason’s impartiality.114 

 Impartiality is the absence of subjective bias, “positive or negative, actual or 

apparent, with regard to a party or an issue in dispute.”115 Here, Mr. Mason has publicly 

demonstrated apparent positive bias with regard to Claimant and the substantive claims in this 

dispute. Mr. Mason has demonstrated actual bias with regard to parties situated similarly to 

Claimant and Respondent. This bias is motivated by several circumstances—all within 2 years 

of this dispute—that in totality raise justifiable doubts as to Mr. Mason’s impartiality in this 

dispute. 

 First, on 9 May 2018, Mr. Mason gave a public interview to the Arbitration 

Station, during which he not only cast doubts about the efficacy of states’ right to promulgate 

environmental protection measures but also voiced doubt about whether climate change 

treaties may even be considered treaties.116 During this interview, Mr. Mason also stated that 

“[u]nderstanding a project from the financial side is what helps find a right solution for a 

case.”117 This statement shows Mr. Mason is biased and predisposed to consider cases from a 

financial perspective and disregard justifications based on the protection of human life, safety, 

and the environment. 

 Second, Mr. Mason served as an arbitrator in Hewer Plants, which—as 

previously noted—deals with legal issues and facts very similar to this case. 

 Third, Mr. Mason’s participation in the Hewer Plants tribunal was 

publicized—with reference to the Arbitration Station interview—on 2 June 2019.118 The 

International Arbitration News article announced the award and disclosed the identities of the 

tribunal members.119 The article revealed that the dispute also arose directly from Wellfalcon’s 

implementation of the ASNEC Directive. Mr. Mason’s participation in the tribunal was noted 

 
114 Devas ¶17.  
115 Paulsson at 149. 
116 Exhibit R-8. 
117 Id. 
118 Exhibit R-9. 
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as being ironic due to his Arbitration Station interview in 2018.120 This article gave Respondent 

knowledge—for the first time—that Mr. Mason gave the Arbitration Station interview. 

 Fourth, as mentioned above, Mr. Mason tweeted about the outcome of the 

Hewer Plants arbitration, saying he was “[p]roud to have served as arbitrator in [the] ground-

breaking case on #ClimateChange!”121 This tweet evidences positive support of the tribunal’s 

decision. 

 Fifth, Mr. Mason has been appointed as an arbitrator in C-Energy LLC v. 

Wellfalcon, a further arbitration regarding the same factual and legal issues as this dispute.122 

  Together these circumstances raise justifiable doubts as to Mr. Mason’s 

impartiality that necessitate dismissal from the tribunal, and therefore Respondent’s challenge 

should be upheld. 

C. Submission of Respondent’s Challenge to Mr. Mason Is Timely 

 The UNCITRAL Arbitration Rules require challenges to arbitrators either 

within 15 days after notification of the arbitrator’s appointment or within 15 days after the 

circumstances triggering the challenge become known to the party.123 Here, Respondent gained 

knowledge of Mr. Mason’s participation in activities giving rise to justifiable doubts on 2 June 

2019, and the challenge was filed 14 days later on 16 June 2019.124 Therefore, the challenge 

was filed within 15 days of Respondent knowing of the circumstances.  

 As the tribunal explained in Devas v. India, the relevant date is that which 

the “circumstances . . . became known to the party,” which is not necessarily the date on which 

the circumstances occurred.125 This standard requires actual knowledge, and the party 

challenging the dispute ultimately bears the burden of proving that notice of a challenge was 

submitted beyond the 15-day limit.126 Unlike other standards in international law, the standard 

for submitting a challenge is that the circumstances “became known,” not that the challenging 

 
120 Id. 
121 Exhibit R-10. 
122 Mr. Mason’s Response, Record 1285. 
123 UNCITRAL Arbitration Rules, Art. 13(1). 
124 Exhibit R-9. 
125 Devas ¶47.  
126 Caron & Caplan at 244; Vito Gallo ¶20. 
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party “should have known” or “ought to have known.”127 In fact, an “ought to have known” 

standard was rejected by an UNCITRAL Rules Working Group.128 

 Respondent’s submission is not untimely because the Hewer Plants JSC v. 

Wellfalcon tribunal issued its decision on 1 May 2019. Pursuant to the confidentiality rules of 

KCAB International, “facts relating to the arbitration cases or facts learned through the 

arbitration” cannot be publicly disclosed.129 Therefore, Respondent did not know about the 

similarities in the arbitrations or the facts of the Hewer arbitration prior to 2 June 2019.  

 Claimant also contests the timeliness of Respondent’s challenge because the 

interview Mr. Mason gave for the Arbitration Station is dated 9 May 2018.130 However, 

Respondent’s challenge in no way relies solely on the interview. Instead, Respondent’s 

challenge focuses on the totality of circumstances—which include the interview, tweet, and 

tribunal participations—and asserts that those facts together give rise to justifiable doubts.  

 The UNCITRAL Arbitration Rules specify that challenges must be made 

within 15 days of the circumstances becoming known to the challenging party. Respondent’s 

challenge complies with that mandate because the challenge was filed 14 days from the 

moment Respondent knew of all the circumstances giving rise to its justifiable doubts. 

 In conclusion, as a result of the circumstances here—both Mr. Mason’s 

failure to disclose his participation in the Hewer arbitration and his public statements about 

climate change arbitration—justifiable doubts exist as to whether Mr. Mason can impartially 

or independently serve in this tribunal. By failing to recognize that the conduct here gives rise 

to justifiable doubts regarding Mr. Mason’s impartiality, this Tribunal risks annulment.131 

Therefore, Respondent requests the tribunal accept Respondent’s challenge and dismiss Mr. 

Mason immediately, replacing him with Ms. Perle.  

 

 

 

 

 
127 Caron & Caplan at 245-46. 
128 UNCITRAL Report ¶¶100-01. 
129 KCAB International Arbitration Rules, 57(2). 
130 Claimant’s Response to Respondent’s Challenge, Record 1319-22. 
131 Fazon at 8. 
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III. RESPONDENT’S CONDUCT IS WHOLLY ATTRIBUTABLE TO THE ASNEC 

COUNCIL 

 None of the conduct Claimant alleges violated its rights under the ASNEC 

Investment Treaty is legally attributable to Respondent because Respondent was acting 

pursuant to an ASNEC Directive. Thus, Claimant’s claims are directed against the wrong 

contracting party and should be brought against ASNEC, which is also a contracting party to 

the ASNEC Investment Treaty. 

 On 17 February 2016, the ASNEC Council passed a Directive on renewable 

energy by a majority vote.132 The Directive bound Respondent’s Parliament to implement its 

terms or face the consequences of ASNEC Charter Article 124 for alleged breaches by failing 

to implement an ASNEC Council legal act.133 Because the Directive explicitly laid out the 

terms under which Member States must phase out coal energy and phase-in renewable energy, 

Respondent would objectively have been in breach of the Directive if the Laocan Parliament 

did not pass the subsequent legislation. 

 However, in response to Respondent’s implementation of the ASNEC 

Directive, Claimant incorrectly brought suit against the Republic of Laoc. These claims are 

directly attributable to ASNEC because: (A) Respondent was acting as an agent of ASNEC 

under DARIO Article 6; (B) Respondent’s Parliament was acting as an organ of a state at the 

direction of and under the control of ASNEC pursuant to DARIO Article 7; and (C) ASNEC 

must bear full responsibility for its actions due to the ASNEC Charter Article 124 breach 

clause. 

A. Respondent Was Acting as an Agent of ASNEC Under DARIO Article 6 

 The Phase-out Law and the Energy Law both passed because the Laocan 

Parliament was obligated to implement a binding ASNEC Directive.134 Respondent was acting 

as an agent of ASNEC when it passed those laws because: (1) DARIO Article 6—referenced 

in the ASNEC Charter—provides that conduct carried out by an agent of an international 

organization by the member state is attributable to the organization; and (2) the ASNEC 

Charter adopts the DARIO Article 6 framework. 

 
132 Uncontested Facts ¶21. 
133 ASNEC Charter, Art. 124. 
134 Uncontested Facts ¶22. 
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1. DARIO Article 6 Explicitly Transfers Attribution in the Case of 

Binding Obligations  

 In drafting the articles on the responsibility of international organizations, 

care was given to Article 6 and its distribution of attribution between an international 

organization and its member states. Specifically, Article 6 was drafted to appropriately 

attribute conduct of a state acting “in the performance of functions of that . . . agent . . . .”135 

Article 6 also stresses that the organization’s rules should be used in determining the functions 

of any organ or agent of international organization.136 

 Such binding obligations are also present in WTO cases involving mandatory 

trade regulations in the EU.137 Where EU-level trade regulations are mandatory at the member 

state level, the attribution of any conduct taken as a result of the implementation of those 

regulations is to the EU because execution of EU law is completed through recourse to 

domestic authorities.138 Such circumstances are equivalent to an application of DARIO Article 

6, wherein an international organization has the competence to issue specific legal acts that 

member states are obliged to comply with and implement. 

2. The ASNEC Charter States That Member States Act as Agents of 

ASNEC   

 The ASNEC Charter explicitly assigns the implementation of its legal acts to 

the Member States, thereby making the Member States—including Respondent—an agent of 

the international organization with respect to the carrying out of the association’s legal acts, 

including directives.139 ASNEC Charter Article 120 explains that ASNEC “enforces or 

implements its legal acts through the organs of its Member States . . . [and] the attribution of 

conduct . . . shall be governed, in particular, by Articles 6 and 7 of the [DARIO], mutatis 

mutandis.”140 Therefore, the ASNEC Charter refers to DARIO Article 6 and its assignment of 

attribution to the international organization in certain circumstances.  

 
135 DARIO Article 6(1); Advisory Opinion at 185; DARIO, Art. 6, Commentary 7. 
136 DARIO, Art. 6(2). 
137 Selected Custom Matters ¶¶4.3, 2.2, 2.13. 
138 Geographic Indications ¶¶7.725; Biotech ¶ 7.101. 
139 DARIO, Art. 6, Commentary 1–3. 
140 ASNEC Charter, Art. 120. 
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 ASNEC Charter Article 62 reinforces the conclusion that attribution properly 

lies with ASNEC with respect to the Directive. Article 62 explains that “[w]ithout prejudice to 

certain measures adopted by [ASNEC], the Member States shall finance and implement the 

environment policy.”141 As a result, when Member States are financing or implementing 

ASNEC measures, including directives, ASNEC remains responsible for those measures, just 

as the EU is responsible for regulatory directives issued to its member states.142  

 ASNEC Charter Article 63 also demonstrates that ASNEC is the proper party 

to attribute the disputed conduct to. Article 63 provides for specific ways the organization 

should prepare and formulate an environment policy, taking precautions based on scientific 

data.143 Because the ASNEC Charter assigns ASNEC the responsibility of adopting measures 

to create a robust environment policy, measures made in pursuit of that goal should be 

attributed to the organization. 

B. Respondent’s Parliament Was Acting at the Direction of an International 

Organization Under the Effective Control of ASNEC Pursuant to DARIO 

Article 7  

 The Laocan Parliament was tasked with implementing the binding ASNEC 

Directive, and in the implementation was acting as an organ of a state under the effective 

control of ASNEC. Therefore, the conduct is attributable to ASNEC because: (1) DARIO 

Article 7 specifically attributes conduct in such a relationship to the international organization; 

and (2) ASNEC exercised control—both actual and effective—over Respondent’s energy laws 

at all relevant times. 

1. DARIO Article 7 Provides for Organs of Member States Complying 

with Mandatory Directives  

 DARIO Article 7 accounts for situations where organs of member states are 

placed at the disposal of an international organization, and provides that in such scenarios, the 

conduct is attributable to the international organization.144 Specifically, DARIO Article 7 

explains that, “conduct of an organ of a State . . . shall be considered under international law 

an act of the . . . organization if the organization exercises effective control over that 

 
141 ASNEC Charter, Art. 62. 
142 EC–Measures Affecting the Approval and Marketing of Biotech Products, WT/DS291, 292, 293. 
143 ASNEC Charter, Art. 63. 
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conduct.”145 Using a factual analysis,146 conduct that would be attributed to a state according 

to the articles on the responsibility of states should instead be attributed to the international 

organization in situations where an organization undertakes an obligation in circumstances 

which compliance depends on the conduct of member states.147 The contrary jurisprudence of 

the ECtHR is irrelevant here because human rights are nondelegable.148 

 In this case, ASNEC undertook the provisions in the Directive to comply 

with its commitments. Therefore, ASNEC was relying on its member states to implement 

obligations under the Seoul Agreement, and per the Special Rapporteur of the International 

Law Commission, such actions should be attributed to the organization.149  

2. The ASNEC Council Exercised Control Over Respondent’s Energy 

Laws  

 The prominent factual test in determining attribution under DARIO Article 

7 examines whether the international organization exercised effective control over the agent’s 

actions.150 At all relevant times, the ASNEC Council exercised control—both actual and 

effective—over Respondent’s energy laws, and dictated domestic energy policy through the 

ASNEC Directive. ASNEC Investment Treaty Article VII concerning environmental aspects 

prohibits any relaxation of domestic environmental laws to protect investments.151 Laoc was 

acting in accordance with this provision through the progression of its environmental policy 

and strategy, taking into consideration the specific circumstances in Laoc and its sovereign 

discretion. Like the Government of Canada submitted in its defense in Westmoreland v. 

Canada, sovereigns frequently exercise their discretion in how to strategically achieve long 

term energy policy goals in the context of climate change.152 ASNEC’s directive forced 

Respondent to abandon its strategy and assume a new regulatory system, even though 

Respondent’s current regulatory system was progressing in accordance with the treaty. By 

implementing the Directive, ASNEC exercised effective control over Laoc’s energy policy. 

 
145 Id.  
146 DARIO, Art. 7, Commentary 4. 
147 Gaja ¶11. 
148 Hoffmeister at 735. 
149 Gaja ¶11. 
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151 ASNEC Investment Treaty, Art. VII. 
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 Even if, as Claimant argues, there were certain provisions in the ASNEC 

Directive with mandatory terms such as “shall” and “must” and certain over provisions with 

terms such as “may,” the mandatory terms alone are what caused the alleged harm to Claimant. 

That Respondent also chose to implement the Directive’s permissive portions concerning the 

integration of renewable energy in fact benefitted and created greater opportunity for Claimant 

to take advantage of its investment.153  

 Specifically, the Directive made mandatory a reduction in coal-fired power 

plants to 0 by 31 December 2028, that owners and/or operators of coal-fired power plants 

receive no compensation, and that Respondent implement these provisions through domestic 

laws, regulations, and administrative provisions.154 All of these provisions—which 

Respondent had absolutely no discretion in implementing—are the basis of Claimants claims.  

 If Respondent had chosen not to implement these non-discretionary legal 

acts, the Republic of Laoc would have faced accusations of breaching its obligations under the 

ASNEC Charter.155 Retaliatory measures allowed under the ASNEC Charter for breach of 

obligations include suspension of rights and payment penalties.156 

 In contrast, the optional provisions in the ASNEC Directive, including the 

provision of a support scheme for the production of renewable energy, were in fact 

implemented to benefit Claimant.157 That Claimant chose not to take advantage of the 

renewable energy support scheme was a business decision the consequences of which are not 

attributable to either Respondent or ASNEC. 

 The alternative “power-to-prevent” theory adopted by certain courts with 

respect to UN peace-keeping actions158 also supports finding the conduct attributable to 

ASNEC, because ASNEC had the power to prevent Claimant’s harm by withholding the 

Directive or modifying its terms. 

 Because ASNEC exercised effective and complete control over certain 

provisions in Respondent’s domestic energy laws, ASNEC directed an organ of the state—the 

 
153 See infra ¶176.  
154 ASNEC Directive. 
155 ASNEC Charter, Art. 124. 
156 Id. 
157 Uncontested Facts ¶26; see infra ¶176.  
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Laocan Parliament—to carry out its measures, the conduct at issue is directly attributable to 

ASNEC under DARIO Article 7. 

C. ASNEC Must Bear Attribution for Its Actions Due to the ASNEC Charter 

Article 124 Breach Clause 

 In joining ASNEC, the member states delegated certain sovereign powers to 

ASNEC in exchange for regional benefits including uniform environmental policy and mutual 

enforcement of regional decisions. Therefore, measures taken under those powers are directly 

attributable to ASNEC because the organization (1) is exercising sovereign authority pursuant 

to a multi-lateral treaty; and (2) the ASNEC Charter Article 124 breach provision recognizes 

the transfer of authority to the organization. 

1. Membership in ASNEC Involves a Limited Transfer of Sovereignty 

with Mandatory Obligations 

 By joining ASNEC and signing the ASNEC Charter, Respondent willingly 

and knowledgably transferred a limited amount of sovereignty to ASNEC. In exchange for that 

transfer of sovereign power, Respondent received regional organizational benefits, including 

that ASNECwould implement an environment and energy policy to protect the states in the 

region. The transfer of certain sovereign powers means the organization exercised normative 

control over certain competencies that would usually remain with a state.159 As a result, the 

conduct undertaken by ASNEC must be attributed to the organization to comport with the 

shared delegation framework under which the multi-lateral treaty was signed. 

 The EU has recognized that “where it appears that the treatment afforded by 

a Member State is required by Union law,” it is essential that the Union act as respondent in 

any investment disputes.160 Such acceptance of responsibility is present in Nord Stream 2 AG 

v. European Union, where the claims are brought against the EU for ECT violations, rather 

than specific Member States, and the EU does not dispute that it is the correct respondent.161 

Similar reasoning must be applied here, where ASNEC has required treatment of investments 

in a certain way due to the transfer of certain competences to ASNEC.  

 
159 Lenk at 2. 
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2. ASNEC Charter Article 124 Explicates Acceptance of Binding 

ASNEC Council Legal Acts 

 ASNEC member states can file complaints of alleged serious breaches of 

ASNEC legal acts, demonstrating that ASNEC legal acts are binding and mandatory.162 By 

contracting to and signing a regional agreement that contains such a punishment structure, 

Respondent accepted that certain measures would create non-negotiable and non-discretionary 

obligations. That acceptance came with an understanding that failure to enforce or implement 

a legal act pursuant to ASNEC Charter Articles 115 and 120 would carry with it significant 

consequences. 

 In this case, Respondent voted against the legal act it was forced to 

implement. Even so, because it signed the ASNEC Charter, Respondent was obligated to 

implement the legal act. The ASNEC Directive carried with it consequences that Respondent 

was forced to inflict upon Claimant. Nevertheless, the conduct must be attributed to ASNEC 

to properly account for the structure of the multi-lateral treaty. 

 The alleged violations of the ASNEC Investment Treaty are directly 

attributable to ASNEC because DARIO Articles 6 and 7 show ASNEC acted through an agent 

to carry out its functions, by exercising effective control over Respondent’s energy policy. 

Because the conduct at issue is attributable to ASNEC and not the state, Respondent is not 

liable for any alleged violation of the fair and equitable treatment standard.163  
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IV. THE MEASURES TAKEN BY RESPONDENT DID NOT VIOLATE THE FAIR 

AND EQUITABLE TREATMENT STANDARD UNDER ARTICLE II(1) OF THE 

ASNEC INVESTMENT TREATY   

 Respondent did not breach its FET obligation to Claimant under Article II(1) 

of the ASNEC Investment Treaty. As discussed below, Respondent acted within the scope of 

the regulatory power expressly reserved to Respondent under Article IX of the ASNEC 

Investment Treaty (A).  

 Even if the Tribunal finds that Respondent could not enact the Phase-out Law 

or Energy Law under Article IX, Respondent’s actions nonetheless do not amount to a breach 

of FET because: (B) Respondent did not breach Claimant’s legitimate expectations; (C) 

Respondent’s actions were proportional to its public policy objectives; and (E) Respondent did 

not cause Claimant to lose the value of its investment. 

 Respondent Did Not Breach FET Because It Acted Within the Scope of the 

Regulatory Power Reserved to Respondent Under Article IX of the ASNEC 

Investment Treaty 

 Article IX(1) of the ASNEC Investment Treaty provides, “The Treaty shall 

not preclude any Contracting Party from adopting or enforcing any measure necessary to 

protect human, animal or plant life or health.” Respondent enacted the Phase-out Law and 

Energy Law to reduce and prevent devastating floods in Laoc, which Article IX(1) allows. 

 Article IX(1) is similar to Article XI of the Argentina-United States BIT.164 

The LG&E tribunal decided that a state’s measure was protected by Article XI if it was a 

legitimate way of protecting an enumerated interest.165 This tribunal should likewise find that 

Article IX of the ASNEC Investment Treaty allows Respondent to take any legitimate action 

to protect human, animal and plant life or health, even if that action is not the only way to 

protect those interests.  

 Respondent has been suffering annual floods since 2000.166 In a span of 15 

years, floods in Laoc caused the death of 85,000 people, destroyed more than 50,000 houses 

and caused significant damage to the local infrastructure.167 Respondent tried building dams, 
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levees and other structures to avoid the devastating effects of the floods, but these were 

insufficient to protect the public.168  

 Respondent formed a task force of environmental scientists to investigate the 

cause of the floods.169 The task force published a report (“Task Force Report”), revealing a 

correlation between the growth of coal emissions and the increased intensity of the floods.170 

Though the Task force did not conclude that the coal industry was the definitive cause of 

floods, greenhouse gas emissions made by the coal plants operating in Laoc were the “most 

probable” explanation for the floods.171 Tribunals should give deference to governmental 

judgments relating to public health and safety, especially when these judgments are supported 

by scientific evidence.172 The Phase-out Law was therefore a legitimate way of protecting 

human, animal and plant life or health under Article IX. 

 Respondent Did Not Breach Claimant’s Legitimate Expectations  

 Under the ASNEC Investment Treaty Art. II(1), “Each Contracting Party 

shall accord at all times to Investments of Investors of the other Contracting Party fair and 

equitable treatment.” To establish a breach of legitimate expectations, Claimant must show 

that Respondent made specific commitments to Claimant, upon which Claimant reasonably 

relied.173 Claimant cannot establish this. 

 Preliminarily, the investor’s expectations must be assessed at the time of the 

investment’s making.174 Claimant invested after Respondent implemented the Phase-out Law 

and the Energy Law.175 Claimant could not have a legitimate expectation that the coal energy 

framework would not change because it made its alleged investment after the challenged 

measures that changed the coal energy framework were implemented. Even if Claimant should 

step into the shoes of MFNB, Claimant should still lose on the merits. 

 Absent specific assurances, Claimant had no reasonable expectation that the 

legal and business framework of the coal energy sector would be frozen. As discussed below, 
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(1) the ASNEC Investment Treaty did not contain a stability clause; (2) Respondent made no 

specific assurances of stability to Claimant and (3) Claimant’s reliance (if any) on the alleged 

promise of stability was unreasonable. 

1. The ASNEC Investment Treaty Does Not Prohibit Respondent from 

Changing Its Coal Energy Regulations 

 The FET provision must be interpreted in accordance with VCLT Article 

31(1), considering the Preamble, the whole text of the Treaty, and other provisions in the text. 

Such interpretation reveals that the ASNEC Investment Treaty does not guarantee the 

immutability of Respondent’s regulatory framework in the coal energy sector.  

 “Investors must expect that the legislation will change from time to time, 

absent a stabilization clause or other specific assurances giving rise to a legitimate expectation 

of stabilization.”176 And, tribunals have consistently recognized that the FET standard should 

“not be understood to amount to a stabilization clause, but will leave a measure of 

governmental space for regulation.”177  

 The Preamble of the ASNEC Investment Treaty “[r]ecognis[es] the need to 

encourage and create stable, equitable, favorable and transparent conditions for Investors of 

other Contracting Parties to make Investments in the ASNEC Region.” This is not a 

stabilization clause or specific promise of stability. As explained in El Paso, a reference to “the 

stability of the legal and business framework” is not a guarantee that the economic conditions 

prevailing at the time of investment will not change.178 Indeed, “it is unthinkable that a State 

could make a general commitment to all foreign investors never to change its legislation 

whatever the circumstances, and it would be unreasonable for an investor to rely on such a 

freeze.”179  

 In fact, the Preamble’s language is similar to that of  ECT Article 10(1), 

which provides that “each contracting Party shall, in accordance with the provisions of this 

Treaty, encourage and create stable . . . conditions for investors of other Contracting Parties . . 

 
176 Micula ¶527; Blusun ¶373. 
177 Mobil Exploration ¶298; AES ¶528; WA Investments ¶586; El Paso ¶350 (explaining that the BIT’s purpose is not 
that the “States guarantee that the economic and legal conditions in which investments take place will remain unaltered 
ad infinitum.”). 
178 El Paso ¶¶365, 372. 
179 El Paso ¶372; Micula ¶687. 
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. .”180 Tribunals have consistently determined that Article 10(1) is not a “stabilization 

clause.”181  

 Notably, while Article 10(1) of the ECT contains mandatory language (“each 

party shall”),182 the ASNEC Investment Treaty merely “regoniz[es] the need to encourage and 

create stable . . . conditions.”183 As the mandatory language in the ECT does not rise to the 

level of a stability clause, neither can the permissive language in the ASNEC Investment 

Treaty.  

2. Respondent Made No Specific Commitment to Claimant that 

Respondent’s Regulation in the Coal Energy Sector Would Not 

Change 

 To show a specific commitment, Claimant must establish that the “precise 

object” of the commitment “was to give a real guarantee of stability to the investor.”184 Here, 

contrary to Claimant’s allegations, (i) Mr. Ji-Yeong, the Governor of Ticadia (“Governor”) 

made no specific commitments to Claimant that Respondent’s business and legal framework 

in the coal energy sector would not change. And, (ii) even if the Governor’s statements could 

amount to such commitments, those commitments would not bind Respondent.   

i. The Governor’s Broad Statements Do Not Amount to A Specific 

Promise of Stability 

 “A unilateral declaration entails obligations for the formulating State only if 

it is stated in clear and specific terms.”185 A commitment is specific if its “precise object was 

to give a real guarantee of stability to the investor.”186 The Governor simply stated that he was 

“committed to ensuring favorable conditions for foreign investors” and to “doing everything 

in his power to ensure the operation of the plant would be beneficial for both Ticadia and 

Mountaintop.187 These general statements do create a specific commitment of stability.   

 
180 ECT Art. 10(1); AES ¶9.3.28. 
181 AES ¶9.3.29; Plama ¶¶173, 219; Stadtwerke ¶¶195-97; Isolux ¶764. 
182 ECT Art. 10(1). 
183 ASNEC Investment Treaty, Preamble. 
184 El Paso ¶376. 
185 ILC Guidelines Art. 7; Armed Activities ¶¶49-50. 
186 El Paso ¶377. 
187 Exhibit C-3 
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 And, “[p]olitical statements and general legislative statement cannot create 

legitimate expectations.”188 Declarations made by a governor, much like declarations made by 

a president, are political statements.189 Thus, the Governor’s statements cannot be deemed a 

promise of stability creating legitimate expectations.  

ii. Even If the Tribunal Finds that the Governor Had Made Specific 

Promises of Stability to Claimant, Those Promises Do Not Bind 

Respondent 

 The Governor lacked the authority to bind the state because he was not vested 

with the power to do so.  

 The ILC Guidelines are used to evaluate whether a government agent’s 

unilateral promise is binding.190 Under Article 4 of the ILC Guidelines, “[a] unilateral 

declaration binds the State internationally only if it is made by an authority vested with the 

power to do so.”191 According to the ILC Guidelines and the VCLT, “heads of State, heads of 

Government and ministers for foreign affairs,” as well as “other persons representing the State 

. . . in areas falling within their competence”192 are able to bind the state.193 However, the 

Governor does not hold any of these positions or have the necessary competence.194 

 A Laocan governor’s mandate is limited to “the development of the economy 

and business on the territory of his or her municipality.”195 Respondent’s national energy and 

environment laws are outside the Governor’s purview—such decisions belong to Parliament 

alone.196 

 While it may be common for Laocan governors to solicit funding for local 

infrastructure projects, they cannot enter into international agreements on behalf of 

Respondent.197 A governor is considered an extension of Respondent’s power only for a 

municipality198 and, unlike a foreign affairs minister, does not act as a state representative in 

 
188 El Paso ¶378. 
189 Id ¶395. 
190 Total ¶132. 
191 ILC Guidelines Art. 4 
192 ILC Guidelines, Art. 4; see Armed Activities ¶¶46-47. 
193 ILC Guidelines Art. 4; VCLT Art. 7. 
194 PO3 ¶1. 
195 Id. 
196 Id. 
197 Id.  
198 Id.  
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international negotiations or maintain constant contact with the government.199 Here, the 

Governor communicated only with investors, never heads of state and therefore lacked the 

authority to bind Respondent.  

3. Claimant’s Reliance (If Any) On the Alleged Promise of Stability Was 

Unreasonable 

 To be protected, Claimant’s expectation of stability must have been 

reasonable based on conditions in Laoc at the time Claimant invested.200 Even if Claimant is 

considered to step into the shoes of MFNB and assume its identity at the time of the original 

investment, the changes in the coal energy sector were foreseeable given Respondent’s climate 

commitments and the regional focus on green energy.201 Claimant could not have reasonably 

expected the coal energy sector to remain unchanged.  

 Respondent did not offer advantages to attract investment in an otherwise 

unattractive region.202 Coal was a strong industry in Laoc and Respondent did not create any 

special incentives for Claimant.203  

 Political statements—even if made by a president—cannot create legitimate 

expectations.204 This is true even if the “representations contributed to inducing potential 

investors to invest in the sectors concerned.”205 As the El Paso v. Argentina tribunal aptly 

stated, “it is one thing to be induced by political proposals to make an economic decision, and 

another thing to be able to rely on these proposals to claim legal guarantees.”206 Thus, Claimant 

could not reasonably rely on statements made by the Governor as guarantees of stability. 

 Even if Claimant relied on the Governor’s political statements, the Governor 

merely stated, “I am committed to do everything in my power to ensure that operation of the 

plant would be economically beneficial both for Ticadia and Mountaintop.”207 By its very 

terms, this alleged commitment would be restricted to what was within the power of Mr. Ji-

 
199 See Arrest Warrant ¶53 (describing duties of a minister of foreign affairs). 
200 LG&E ¶130; AES ¶9.3.8; Duke Energy ¶340. 
201 Infra IV.B.3.ii-iii. 
202 Micula ¶678; El Paso ¶395. 
203 Uncontested Facts ¶¶4-5. 
204 El Paso ¶378.  
205 Id.; Continental Casualty ¶261 
206 El Paso ¶378. 
207 Exhibit C-2. 
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Yeong, as governor, not what is within the power of Respondent.208 As investors cannot 

reasonably rely on assurances from “agencies with no regulatory powers,”209 neither should 

Claimant be able to claim reliance on assurances from a Governor with no power over national 

law. 

 Further, the Governor’s alleged commitment to ensuring favorable 

conditions for investors coexists with his commitment to ensuring that “the operation of the 

plant would benefit the interests of the nation.” 210 Clearly, the conditions may change if the 

operation of Ticadia-1 ceased to benefit Laoc’s interests.  

 Even if the Governor’s statements amounted to anything more than political 

statements—they did not—any expectation of stability based on those statements would be 

unreasonable because: (i) the risk of the ASNEC Directive regarding energy policy was 

inherent in the ASNEC Investment Treaty framework; (ii) Respondent had the right to regulate 

the energy sector in the public interest; and (iii) based on the circumstances in Laoc at the time 

of investment, changes to the coal energy sector were foreseeable.   

i. The Investment Treaty Framework Inherently Creates a Risk of 

ASNEC Interference with a Foreign Investment  

 The ASNEC Investment Treaty inherently contemplated ASNEC’s Directive 

within the Treaty’s framework. Consequently, a reasonable investor could anticipate that 

ASNEC might issue a directive impacting the investor’s investment. 

 The relationship between ASNEC and the ASNEC Investment Treaty 

parallels the relationship between the EU and the ECT. After analyzing this relationship, the 

Electrabel v. Hungary tribunal concluded that the “ECT does not protect the Claimant, as 

against the Respondent, from the enforcement by the Respondent of a binding decision of the 

European Commission under EU law.”211 This Tribunal should likewise conclude that the 

ASNEC Investment Treaty does not protect Claimant against a binding decision of ASNEC. 

  ASNEC, like the EU, is a Regional Economic Integration Organization 

(“REIO”).212 Just as the ECT acknowledges the authority of the European Union (as an REIO) 

 
208 PO3 ¶1. 
209 Stadtwerke ¶287. 
210 Notice of Arbitration ¶8; Exhibit C-5.  
211 Electrabel ¶4.169. 
212 Uncontested Facts ¶7; Electrabel ¶4.35. 
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to take decisions binding on EU Member States which have signed the ECT,213 the ASNEC 

Investment Treaty recognizes ASNEC’s authority to make decisions binding on ASNEC 

member states—including Respondent—who have signed the ASNEC Investment Treaty.214 

 The ASNEC Charter grants ASNEC the power to enact environmental 

policies to preserve, protect and improve the quality of the environment and protect human 

health.215 The ASNEC Charter also specifically provides that the ASNEC Council “shall 

establish the measure necessary” to “promote . . . the development of new and renewable forms 

of energy.”216 Additionally, the ASNEC Charter includes the principle that “environmental 

damage should as a priority be rectified at source and that the polluter shall pay.”217 Thus, 

regulations affecting the energy sector were foreseeable to a reasonable investor such as 

Claimant.  

ii. Claimant Knew Respondent Had the Right to Regulate the Energy 

Sector in the Public Interest 

 “In order to determine whether frustration of the foreign investor’s 

expectations was justified and reasonable, the host State’s legitimate right subsequently to 

regulate domestic matters in the public interest must be taken into consideration as well.”218 

ASNEC Investment Treaty Article IX provides Respondent with broad regulatory power to 

protect human, animal and plant life or health. Claimant knew or should have known that coal 

energy contributed to greenhouse gas emissions, posing a threat to human, animal and plant 

life or health. Indeed, Claimant knew that coal generation is a highly regulated market and 

cannot have reasonably expected Respondent to forego such regulatory discretion.219  

 The license issued for Ticadia-1’s construction makes clear that the operation 

of Ticadia-1 and the validity of the license are contingent on compliance with  Respondent’s 

environmental regulations..220 Claimant knew or should have known Respondent could and 

 
213 Electrabel ¶4.38; ECT Art. 1(3). 
214 ASNEC Investment Treaty, Art. I(5). 
215 ASNEC Charter, Arts.61(1), 115. 
216 Id Art. 75. 
217 Id Art. 61(2). 
218 Saluka ¶305. 
219 Exhibit C-3. 
220 Exhibit R-1 (“This license shall remain valid provided Ticadia-1 keeps T1 conformant with environmental 
regulations in effect in the Republic of Laoc.”). 
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would exercise its right to regulate the environmental sector and could not reasonably expect 

that coal energy laws would remain unchanged. 

iii. Respondent’s Shift Away From Coal Energy Was Foreseeable  

 “A reasonable market expectation as to some state of affairs, justified or not, 

is not a basis for shifting risks to the public sector . . . . Circumstances change and in the 

absence of specific commitments, the risk of change is for entrepreneurs to assess and 

assume.”221 Respondent made no specific commitments. Based on the information available at 

the time of investment, Claimant could weigh the risk of a change in the coal energy sector 

and the implementation of policies promoting RES. Claimant miscalculated: but the cost of 

that miscalculation is not for Respondent to bear.222 

 Claimant had the duty to conduct its due diligence regarding the highly 

regulated market it was entering.223 Investors’ expectations are evaluated based on their due 

diligence.224 The Invesmart v. Czech Republic tribunal observed that “[a] putative investor, 

especially one making an investment in a highly regulated sector . . . has the burden of 

performing its own due diligence in vetting the investment within the context of the operative 

legal regime.”225 Here, due diligence would have revealed that a shift toward green energy was 

already occurring at the time of investment. 

 Respondent is a member of the United Nations Framework Convention on 

Climate Change (“UNFCC”),226 in force since 1994, well-before Claimant invested. In the 

UNFCC, Respondent acknowledged that greenhouse gases—such as those emitted by 

Claimant’s coal energy plants—“increase the natural greenhouse effect, and that this [increase] 

will result on average in an additional warming of the Earth’s surface and atmosphere and may 

adversely affect natural ecosystems and humankind.”227  

 In the UNFCC, Respondent made a clear, public commitment to practices 

that “control, reduce or prevent anthropogenic emissions of greenhouse gases . . . in all 

 
221 Blusun ¶373; National Grid ¶175; Antaris ¶360. 
222 Blusun ¶373; See Maffezini ¶64 (“A BIT is not an insurance policy against bad business judgements or unprofitable 
business.”). 
223 Invesmart ¶254. 
224 Id. 
225 Id.  
226 Exhibit R-4. 
227 UNFCC. 
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relevant sectors, including the energy.”228 A reasonable investor should therefore have 

expected that Respondent would reduce its reliance on coal energy and increase reliance on 

RES. Any expectation that Respondent would maintain a stagnant coal energy sector was 

unreasonable.   

 At the time Claimant invested, the global trend was for countries to transition 

to green energy.229 Indeed, from 2003 to 2013, the ASNEC region increased RES energy 

generation by 300%.230 And, by 2008, draft laws supporting a transition to green energy had 

already been submitted to the Laocan Parliament.231 

 In 2008—two years before the investment—draft legislation supporting a 

transition away from coal energy were submitted to the Laocan parliament.232 Though these 

initiatives were blocked, Claimant could not reasonably expect that these proposals would 

never gain political traction. Indeed, the Laocan Environmental Union (“LEU”), a green 

party,233 was “gaining popularity and political weight between 2010 and 2015.”234 The LEU 

successfully passed environmental measures in the consumer sector between 2010 and 2015, 

“with almost no opposition.”235 The electorate positively received the measures,236 indicating 

growing support for improving Respondent’s environmental laws.  

 Based on the LEU’s growing power, the increasing support for 

environmental protection from other political parties, and the public and Respondent’s broad 

regulatory authority over the energy sector, Claimant could not reasonably have expected that 

Respondent would not change its energy laws. 

4.  Claimant Did Not Rely on the Governor’s Alleged Promises of 

Stability 

 A legitimate expectation can only exist if Claimant relied on Respondent’s 

alleged promises.237 MFNB’s 19 November 2010 Board Meeting Minutes (which approved 

 
228 UNFCC, Art. 4(1)(c). 
229 Exhibit C-1. 
230 Exhibit C-6. 
231 Exhibit C-1. 
232 Id. 
233 Exhibit R-2. 
234 PO3 ¶12.  
235 Id. 
236 Id. 
237 Micula ¶668; Cube Infrastructure ¶338; WA Investments ¶583. 
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the loan to Mountaintop) reflect the absence of a legitimate expectation that Claimant would 

not alter its coal energy sector regulatory framework. MFNB’s board members openly 

criticized the proposal to invest in Laoc’s coal energy sector because they viewed it as a highly 

regulated market that “should be cautiously approached.”238 Indeed, notably absent from 

MFNB’s board minutes is any mention of MFNB’s meetings with the Governor or his alleged 

assurances.239 Thus, Claimant’s own records reflect MFNB’s understanding that the 

Governor’s statements did not  override Respondent’s broad authority to regulate the coal 

energy sector.  

 Respondent Did Not Breach FET Because Its Actions Were Reasonable and 

Proportional 

 Even if Claimant had legitimate expectations (it did not) the tribunal 

nonetheless must balance those expectations against Respondent’s right to regulate domestic 

matters in the public interest.240 FET ensures only that the foreign investor is not unjustly 

treated, with due regard to all surrounding circumstances.241 A policy that is proportional to a 

state’s public policy objectives is not unjust and thus does not violate FET.242 

 A policy is proportional if an appropriate correlation exists between the 

state’s public policy objective and the measure adopted to achieve it.243 Here, (1) the Phase-

out Law and Energy Law were proportional to Respondent’s objective of preserving human, 

animal and plant life and health; (2) the Phase-out Law was proportional to Respondent’s 

objective of complying with the ASNEC Directive; and (3) the Energy Law was proportional 

to Respondent’s  objective of complying with the ASNEC Directive. 

1. The Phase-Out Law and Energy Law Were Proportional to 

Respondent’s Objective of Preserving Human, Animal and Plant Life 

and Health 

 
238 Exhibit C-3. 
239 Id. 
240 Saluka ¶¶300, 305; Mobil Exploration ¶¶942-43. 
241 El Paso ¶373. 
242 AES ¶10.3.9; Stadtwerke ¶264 
243 AES ¶10.3.9; Micula ¶525; Antaris ¶444. 



 
 

45

 A measure is proportional if there is “an appropriate correlation between the 

state’s public policy objective and the measure adopted to achieve it.”244 Here, Respondent’s 

actions were appropriately correlated with its objective of preserving human, animal and plant 

life and health. 

   “The responsibility for public health measures rests with the government 

and investment tribunals should pay great deference to governmental judgements of national 

needs in matters such as the protection of public health.”245 As described above, Respondent 

was concerned about the impact of greenhouse gas emissions from coal energy plants, which 

negatively affected the welfare of its citizens and Respondent’s flora and fauna. Phasing-out 

coal in a twelve-year period was proportional to that objective.  

 As discussed above, the Task Force Report concluded that coal plant 

greenhouse gas emissions were the most probable explanation for Laoc’s devastating floods.246  

Thus, an appropriate correlation exists between the public policy objective of decreasing floods 

and the measure to achieve it: eliminating coal plants. 

 Additionally, before Claimant’s investment, Respondent had made clear that 

it viewed global warming as a threat to human, animal and plant life and health by signing the 

UNFCC. Respondent reaffirmed this view by signing the Seoul Agreement and commitment 

to improving its environmental laws in the ASNEC Investment Treaty.247 Because coal energy 

is a significant source of greenhouse gas emissions, which contribute to global warming,248 an 

appropriate correlation exists between the public policy objective of reducing global warming 

and the measure used to achieve the objective. 

 Respondent’s actions are consistent with those of other ASNEC countries, 

which have been increasing their reliance on RES (and decreasing their reliance on coal 

energy) for decades to reduce their carbon footprint and safeguard human, animal and plant 

life and health.249 

 
244 AES ¶¶10.3.9 
245 Phillip Morris ¶399; Antaris ¶443 (for the purpose of a proportionality analysis “it does not matter whether a 
tribunal believes that a particular course of action is ‘good’ or ‘bad,’ that a different solution might have been ‘better,’ 
or that a State could have done ‘more,’ or that other States took different measures.”). 
246 Exhibit R-2. 
247 ASNEC Investment Treaty, Art. VII(1) (“Each Contracting Party shall strive to continue to improve those 
[environmental] laws.”) 
248 Exhibit R-2. 
249 Exhibit C-6. 
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 To maintain energy production and delivery during and after the phase-out 

of coal, Respondent needed to dramatically increase RES production.250 The Energy Law was 

necessary to achieve the necessary increase in RES production.  

2. The Phase-out Law Was Proportional to Respondent’s Objective of 

Complying with the ASNEC Directive 

 Compliance with a REIO’s law is a rational public policy objective.251 Just 

as the tribunal found compliance with EU law to be a rational policy for the state in Micula, 

this Tribunal should find that compliance with the ASNEC Directive was a rational policy for 

Respondent. A correlation exists between the policy of compliance with ASNEC and the 

implementation the Phase-out Law, which mirrors the terms of the ASNEC Directive.252   

 Respondent’s Phase-out Law gave Claimant broad discretion and the 

maximum amount of time to phase-out its coal operations at Ticadia-1.253 Ticadia-1 LLC was 

expected to break even and pay off the entire amount of funds loaned to it by MFNB by 2024—

before the phase-out deadline.254 

 The ASNEC Directive expressly forbade compensating Claimant for any 

losses.255 Nonetheless, Respondent found a way to help Claimant recoup any losses—and 

perhaps even profit—by allowing Claimant to benefit from the Energy Law. Had Claimant 

invested in RES, it could have benefitted from contract prices “substantially above market 

value.”256 Claimant concedes that it could have invested in RES and benefitted under the 

incentive scheme.257 Respondent did what it could to ameliorate the effects of the ASNEC 

Directive without violating its obligation to ASNEC.  

3. The Energy Law Was Proportional to Respondent’s Objective of 

Complying with ASNEC 

 The ASNEC Directive required a complete phase-out of coal in a twelve-

year period. To avoid an energy shortage, Respondent had to rapidly increase its other sources 

 
250 PO3 ¶8. 
251 Micula ¶802. 
252 Compare Phase-out Law with ASNEC Directive. 
253 Exhibit C-8. 
254 Uncontested Facts ¶12. 
255 ASNEC Directive Art. 7(3). 
256 Uncontested Facts ¶26; Energy Law Art. 3(1). 
257 Notice of Arbitration ¶14; Uncontested Facts ¶26. 
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of energy from RES.258 Without the Energy Law, Respondent could not implement the Phase-

out Law. Thus, an appropriate correlation exists between ASNEC compliance and 

implementing the Energy Law. 

D. Respondent’s Actions Did Not Cause Claimant’s Losses 

 To recover for a state’s wrongful acts, Claimant to prove an unbroken chain 

of causation: each act in the chain must be unmistakably and definitively traced to 

Respondent’s allegedly wrongful acts.259 Claimant must also show that the losses suffered were 

a foreseeable outcome of the alleged wrongful acts.260 The state is not liable when a third party 

causes the loss.261 Here, Mountaintop’s unforeseeable default on the Financing Agreement 

caused Claimant’s alleged losses, breaking the chain of causation.  

 Under the Financing Agreement, Mountaintop “unequivocally agrees to 

guarantee the repayment of the Loan” if Ticadia-1 LLC defaulted, unless force majeure 

applied.262 Under Laocan law (which governs the Financing Agreement) force majeure would 

not be triggered by regulatory changes such as the Phase-out Law.263 Meaning, Mountaintop 

should have protected Claimant from any losses resulting from regulatory changes. Thus, 

Mountaintop’s default was an unforeseeable, intervening cause of Claimant’s alleged damages. 

Claimant has not proven causation.   
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V. REQUESTED RELIEF 

 Respondent hereby respectfully requests the Arbitral Tribunal: 

1. FINDS that it lacks jurisdiction over Claimant’s claims; 

2. FINDS that Claimants lacks standing in this arbitration; 

3. SUSTAINS Respondent’s challenge of Mr. Mason; 

4. If the Arbitral Tribunal finds it has jurisdiction, the Tribunal should:  

a. FIND that the phase-out of coal-fired plants implemented 

through Law 66/2016 is not attributable to Respondent under 

international law; 

b. FIND that Respondent’s actions did not violate the fair and 

equitable treatment standard. 

 

                                                                           Counsel for Respondent 

                                                                                   /s/                                                         

                                                    23 September 2020          


