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STATEMENT OF FACTS 
 

Parties to the Dispute  

1. Goliath National Bank JSC (“Claimant”) is a joint-stock company incorporated under 

the laws of the Republic of Mercuria (“Mercuria”). Respondent, the Republic of Laoc 

(“Respondent”) is a parliamentary republic.  

 

Association of Sovereign Nations for Economic Cooperation (“ASNEC”)  

2. ASNEC is a regional economic integration organization (“REIO”) and it has fourteen 

Member States, including Respondent. It was established on 3 February 2012. The 

objective of ASNEC is to promote cross-border investment and create favourable, 

equitable and transparent conditions in the Member States. The ASNEC’s Founding 

Charter (“ASNEC Charter”) provides for ASNEC’s legal acts to be enforced in the 

Member States.  

 

Status of the Coal Sector in Respondent State  

3. The share of coal sector in Respondent’s GDP was as high as 20%. As it made 

significant contribution to Respondent’s economy, Respondent encouraged new 

investments in coal industries. However, there were some voices in Respondent State 

which supported the transition into green energy. Even the neighbouring countries of 

Respondent State had been gradually shifting to renewable energy sources.  

 

The original investors of the Ticadia-1 Power Plant (“T-1”)  

4. Mountaintop LLC (“Mountaintop”), is a company incorporated in Mercuria, which is 

the neighbouring country of Respondent. After a meeting with the Governor of Ticadia 

in Mercuria, Mountaintop decided to invest in Respondent State.   

5. In 2010, Mercurian First National Bank (“MFNB”), a joint-stock company, agreed to 

provide USD 600 million for the construction of T-1. Ticadia-1 LLC is the subsidiary 

company of Mountaintop.  

6. On 1 December 2010, a financing agreement was entered into between Ticadia-1 LLC 

and MFNB, while Mountaintop was the guarantor. The Financing Agreement is secured 

by a pledge of the shares, future power plant building and the related assets of Ticadia-

1 LLC.  
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7. On 15 December 2010, the construction of T-1 started. On 25 September 2014, 

Ticadia-1 LLC was issued the license for its operation by Respondent and thereafter, T-

1 became fully operational. This license was valid for a period of forty years.  

 

Phase out of coal fired power plants  

8. Respondent and its neighbouring countries were victims of natural disasters such as 

floods since 2000. Between 2000 and 2015, the ASNEC Member States faced a total of 

fourteen major floods of unusually high magnitude, due to which significant damage 

was caused to infrastructure and many people lost their lives. 

9. In December 2015, Respondent, together with ASNEC and the other Member States, 

signed the Seoul Agreement on Climate Change (“Seoul Agreement”). It was signed 

by Respondent in view of the increasing natural calamities as well as due to internal 

pressure.  

10. On 17 February 2016, the ASNEC Council adopted the Coal Directive 2016/87 on the 

renewable sources of energy (“Coal Directive”). However, Respondent had not voted 

in favour of the Coal Directive. It provides that ASNEC Member States have to reduce 

the percentage of their final gross production of energy from coal power plants to zero 

by 31 December 2028.  

11. In pursuance of Article 115(3) of ASNEC Charter, on 6 July 2016, Respondent 

implemented the Coal Directive by enacting Law 66/2016. It provides that all the coal-

fired power plants in Respondent’s territory shall be phased by 31 December 2028.  

12. On 5 December 2016, Respondent enacted Law 72/2016 on Energy Transition, which 

laid down the foundation for establishment of the Laocan Renewables Company 

(“LRC”). LRC will be initially owned by Respondent and shall be privatized by 31 

December 2028. Law 72/2016 also establishes a feed-in-tariff scheme, under which 

Respondent will provide a premium to the renewable energy installations, in addition to 

the market price. Claimant can also invest in the LRC.  

 

Effect of the Law 66/2016 

13. According to Law 66/2016, T-1 has to be shut down by 31 December 2028. Due to the 

change in the energy policy, the market value of Ticadia-1 LLC’s assets, which were 
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pledged with MFNB, saw a significant drop. This gave MFNB the right to seek 

additional securities from Ticadia-1 LLC and Mountaintop. Ticadia-1 LLC did not have 

sufficient funds and Mountaintop asserted that its guarantee obligation did not extend to 

such circumstances. On 6 May 2017, MFNB tried to enforce the guarantee claim 

against Mountaintop, however, it lost in 2018.  

 

Assignment Agreement between MFNB and Claimant  

14. On 1 July 2017, MFNB and Claimant executed an Assignment Agreement. MFNB 

assigned its rights in Ticadia-1 LLC under the Financing Agreement to Claimant. It 

included all claims against Mountaintop and the right to claim compensation from 

Respondent under the ASNEC Treaty. In return, Claimant paid a consideration of USD 

150,000,000, which is 25% of the original amount of loan given by MFNB to Ticadia-1 

LLC.  

 

Claimant initiated Arbitral Proceedings  

15. On 31 January 2019, Claimant notified its claims to Respondent under UNCITRAL 

Arbitration Rules (“UAR”). It commenced the present arbitral proceedings against 

Respondent, for violation of fair and equitable treatment (“FET”) standard under the 

ASNEC Energy Investment Treaty (“ASNEC Treaty”). The arbitration proceedings 

are administered by the KCAB International.  

 

Respondent challenged the appointment of Mr Perry Mason  

16. Under the notice of arbitration, Claimant nominated Mr Perry Mason to be the 

arbitrator. Respondent objected to the same as it had doubts regarding Mr Perry 

Mason’s impartiality and independence. Respondent believes that Mr Perry Mason’s 

decision making will be materially influenced by his involvement in another similar 

investment arbitration proceedings.  

17. Claimant appointed Ms. Madaleine Perle as a potential arbitrator to replace Mr Perry 

Mason, in case the Challenge of Respondent is sustained by the Arbitral Tribunal.  
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ARGUMENTS 

 

I. MR. PERRY MASON MUST BE REMOVED FROM THE ARBITRAL 

TRIBUNAL. 

 

1. After the appointment of Mr Perry Mason to the present Arbitral Tribunal, Respondent 

discovered that Mr Perry Mason failed to disclose his appointment in a similar climate 

change arbitration.1 After failing to meet the duty to disclose, Mr Perry Mason 

publically endorsed that the similar arbitration is a ground breaking decision on climate 

change.2 This evidences his evidences the bias against the host State. This raised 

justifiable doubts with regards to Mr Perry Mason’s impartiality and independence.3 

Respondent requests the Arbitral Tribunal to remove Mr Perry Mason from the Arbitral 

Tribunal.  

2. Pursuant to Article 12(1) of the UAR, challenging an arbitrator requires justifiable 

doubts as to the arbitrator’s impartiality or independence.4 An arbitrator is impartial if 

he does not favour one party over the other and is independent if he remains free from 

either party’s influence.5  

3. In the case at hand, there exists justifiable doubts regarding Mr Perry Mason’s 

impartiality and independence (A) and Respondent timely objected to the same. (B).   

  

A. There Exists Justifiable Doubts regarding Mr Perry Mason’s Impartiality and 

Independence.  

4. The term justifiable in Article 12(1) of the UAR, underlines that doubts have to be 

evaluated by an objective standard.6 An objective standard of proof means that the 

doubts must be justified in the eyes of a reasonable third person having knowledge of 

the relevant facts.7  

5. The Arbitral Tribunal must take into account the facts and circumstances in the present 

case which give rise to justifiable doubts, cumulatively.8 First, there exists an issue 

																																																													
1 Statement of Uncontested Facts, ¶33.  
2 Exhibit R10.  
3 Respondent’s Challenge of Perry Mason, ¶5.  
4 UAR, Art. 12(1).  
5 Blue Bank, ¶59; Suez, Decision on Disqualification, ¶29; Conoco, ¶54; Caron & Caplan, 213.   
6 Vito G., Decision on the Challenge, ¶19; Paulsson & Petrochilos, Art.11; Caron & Caplan, 208. 
7 National Grid, ¶80; AWG, ¶39; Born, 1780; Caron & Caplan, 208; Donahey, 31.  
8 Merck, ¶94; Paulsson & Petrochilos, 80; Blue Bank, ¶¶67-69.  
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conflict as Mr Perry Mason has adjudged a factually and legally similar case before (1). 

Second, Mr Perry Mason failed to disclose his appointment (2). Third, transcript of the 

podcast evidences the bias of Mr Perry Mason against the host States (3).  

 

1) There exists an issue conflict as Mr Perry Mason has adjudged a factually 

and legally similar case before.  

6. Removal from an arbitral tribunal is justified if the arbitrator has prejudged the liability 

of the parties in a “similar factual matrix.”9 A situation of “similar factual matrix” 

exists when there is an overlap of facts and legal issues in two cases, which gives rise to 

an “issue conflict.”10  

7. The arbitral tribunals have observed that in situations of issue conflict, any reasonable 

third person will find that an arbitrator’s objectivity and impartiality are tainted.11 This 

is because an arbitrator who has previously judged a similar case, has become privy to 

information and arguments which are not known to other members of the tribunal.12  

8. In the present case, there exists factual and legal similarity between the Hewer Plants 

case and the case at hand. First, the host States in both the cases are members of the 

ASNEC Community and are parties to the ASNEC Treaty.13 Second, both of them 

enacted laws to implement the Coal Directive of ASNEC.14 Third, the challenge in both 

the cases is of FET.15 Therefore, there exists an issue conflict.   

9. Further, Claimant is barred from asserting that a challenge of FET gives scope to the 

Arbitral Tribunal to find material differences in both the cases. This is because under 

issue conflict, the requirement is of similarity and not identicalness.16 Therefore, even if 

some differences exist, the same does not negates the factual and legal similarity 

between both the cases. 	

10. Moreover, removal is warranted even more so, if the arbitrator has had multiple 

appointments in cases involving similar facts and legal issues.17 In the present case, Mr 

																																																													
9  Tidewater, ¶67. 
10 Elitech, ¶52. 
11 Caratube, ¶90; EnCana, ¶45. 
12 Caratube, ¶76-91; Participaciones, ¶32.  
13 Exhibit R3; ASNEC Treaty. 
14 Exhibit C8; Exhibit R9. 
15 Exhibit R9. 
16 ICS, 5.  
17 Saint-Gobain, ¶25; OPIC, ¶50.   
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Perry Mason has been appointed in two other cases by investors, namely – Hewer 

Plants v Wellfalcon and C-energy v. Wellfalcon.18   

11. Therefore, there exists an issue conflict as Mr Perry Mason has prejudged the liability 

of the parties and has had multiple appointments by investors. This raises justifiable 

doubts regarding his impartiality and independence.  
 

2) Mr Perry Mason failed to disclose his appointment.  

12. Pursuant to Article 11 of the UAR, an arbitrator is bound to disclose any circumstances 

likely to give rise to justifiable doubts as to his impartiality or independence.19 It does 

not provide a threshold of disclosure. The Arbitral Tribunal must apply the 

International Bar Association’s Guidelines on Conflict of Interest, 2014 (“IBA 

Guidelines”) to ascertain the disclosure requirements of Mr Perry Mason.20  

13. First, IBA Guidelines encapsulate the international best practice of disclosure 

requirements (a). Second, the Arbitral Tribunal has discretion to apply the IBA 

Guidelines, even if the parties have not consented to it (b). Third, Mr Perry Mason 

failed to meet the disclosure requirements listed therein (c).    

 

a. IBA Guidelines encapsulate the international best practice of disclosure 

requirements. 

14. It is international practice to apply IBA Guidelines for ascertaining disclosure 

requirements.21 It provides a specific three-colour list – red, orange and green, which 

define the appropriate levels of disclosure of an arbitrator.22  

15. The Non-Waivable Red List covers situations in which the conflict of interests of an 

arbitrator cannot be waived even with parties’ approval.23 The Waivable Red List sets 

out scenarios which require an arbitrator’s disclosure and parties’ express consent.24 

The Orange List identifies situations in which an arbitrator is required to disclose, and 

where parties do not object to the conflict of interest, they are deemed to have accepted 

																																																													
18 Exhibit R9; Response to Respondent’s Challenge.  
19 UAR, Art. 11.  
20 Blue Bank, ¶62; Born, 2206.  
21 Merck, ¶75; Caratube, ¶59; Redfern & Hunter, 258.  
22 Allen & Mallet, 125; Hodges, 602.  
23 Allen & Mallet, 125. 
24 Ibid. 
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it.25 The Green List provides situations that an arbitrator is not required to make 

disclosure and no conflict of interests arises.26  

16. Such a segregation of conflict of interest examples into three coloured lists and listing 

of their corresponding disclosure requirements, evidences that IBA Guidelines covers 

the subject of disclosure requirements comprehensively.27 They are frequently referred 

to by Arbitral Tribunals constituted under the UAR28 and generally by arbitral 

institutions, tribunals and courts.29    

17. Therefore, the Arbitral Tribunal must follow the international practice and apply IBA 

Guidelines.  

 

b. The Arbitral Tribunal must use its discretion to apply the IBA 

Guidelines.  

18. Party autonomy is the cornerstone of every arbitral proceeding.30 The parties in the 

present case have not consented to the application of the IBA Guidelines. However, the 

Arbitral Tribunal has discretion under Article 17(1) of the UAR, to apply the IBA 

Guidelines.31  

19. Article 17(1) of the UAR provides that an arbitral tribunal may conduct the arbitration 

in such a manner as it considers appropriate, to provide a fair and efficient process for 

resolving the parties’ dispute. Pursuant to this provision, the tribunal in CME v Czech 

Republic, applied IBA guidelines even when the parties had not expressly consented to 

it.32 

20. In the present case, the parties have not expressly consented to the application of the 

IBA Guidelines. However, the Arbitral Tribunal must exercise its discretion and follow 

the international practice of applying the IBA Guidelines.  

 

																																																													
25 Ibid. 
26 Ibid. 
27 Alpha Projektholding, ¶56; Participaciones, ¶15; Caron & Caplan, 213.  
28 Daele, 264.  
29 IBA Report, ¶113. 
30 Born, 51; Redfern & Hunter, 146.  
31 UAR, Art. 17(1).  
32 CME, ¶46.  
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c. Mr Perry Mason failed to meet the disclosure requirements of the IBA 

Guidelines.   

21. In international arbitration, while an arbitrator’s failure to disclose cannot by itself 

result in disqualification, it can influence the way an arbitral tribunal takes into account 

the circumstances leading to a challenge.33 

22. Where two circumstances of the IBA Guidelines are met, then removal form the 

tribunal is warranted.34 In the present case, two circumstances of the Orange List of the 

IBA Guidelines are met. First, the arbitrator has adjudged a similar case (i). Second, the 

arbitrator publically advocated a position on the case (ii).  

 

i. Arbitrator has adjudged a similar case. 

23. The situation given in Paragraph 3.1.5, Orange List of the IBA Guidelines is met. It 

provides that where the arbitrator has served within the past three years, as an arbitrator 

in another arbitration on a related issue, involving an affiliate of one of the parties, then 

it gives rise to justifiable doubts.35 

24. In the present case, Mr Perry Mason has served as an arbitrator in Hewer Plants v 

Wellfalcon (“Hewer Plants”) case on the same issue as present, namely attribution and 

FET standard.36 Further, the award of Hewer Plants case was passed on 1 May 201937 

and the present proceedings are scheduled to begin in November 2020.38 Therefore, the 

requirement of serving as an arbitrator within the past three years is met.   

25. The Arbitral Tribunal must find Respondent and Wellfalcon to be affiliates. This is 

because both the countries are Members of the ASNEC Community and are parties to 

the ASNEC Treaty.39 Also, both of them enacted laws based on the Coal Directive of 

ASNEC, in their respective jurisdictions.40 Therefore, the situation given in Paragraph 

3.1.5 of the IBA Guidelines is met.  

 

ii. Publically advocated a position on the case. 

																																																													
33 Caron & Caplan, 226–27; Baker & Davis, 50; Croft, Kee & Waincymer, 136; Halliburton, ¶74. 
34 ICS, 4-5.  
35 IBA Guidelines, Orange List, ¶3.1.5.   
36 Exhibit R9.  
37 Ibid.  
38 PO1, ¶11.  
39 Exhibit R3; ASNEC Treaty.  
40 Exhibit C8; Exhibit R9.  
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26. The situation given in Paragraph 3.5.2, Orange List of the IBA Guidelines is met. It 

provides that doubts arise if the arbitrator has publicly advocated a position on the 

case.41 Such statements raise apprehensions with regards to an arbitrator’s impartiality 

and independence.42   

27. In the present case, Mr Perry Mason publically advocated that the Hewer Plants case is 

a “ground breaking decision.”43 This evidences that the award of the Hewer Plants case 

is of high persuasive value to him. It is highly likely that Mr Perry Mason would 

believe that the outcome of a case which is factually and legally similar to this ground 

breaking case, should be the same. Therefore, the situation given in Paragraph 3.5.2, 

Orange List of the IBA Guidelines is met and Mr Perry Mason did not fulfil his duty to 

disclose.  

 

3) Transcript of the podcast evidences the bias of Mr Perry Mason against the 

host State.  

28. It is international practice to consider public statements made outside the context of the 

arbitration to adjudge an arbitrator’s impartiality and independence.44  This is because a 

challenge based on issue conflict is construed narrowly45 and the tribunal must take into 

account other factors, 46 which cumulatively lead to an appearance of bias.47 

Appearance of bias is found in cases where public statements indicate pre-judgement 

and in such cases, removal from the tribunal is justified. 48   

29. In the present case, Mr Perry Mason gave statements which shows his bias against the 

host States. He specifically believes that “host State resort to climate change arguments 

in support of their actions.”49 and not the other way round, that host States can take 

actions in pursuance of climate change concerns.  

30. He further states that it is doubtful if “climate change treaties can be considered 

treaties at all.”50 Such a statement is prejudicial to the interests of Respondent. This is 

because Respondent enacted Law 66/2016 in pursuance of the Coal Directive of 

																																																													
41 IBA Guidelines, Orange List, ¶3.5.2.  
42 Fernando, ¶¶17, 18, 55.  
43 Exhibit R10.  
44 Devas, ¶65; Perenco, ¶43; Daele, 406.  
45 Bishop & Reed, 411.  
46 Craig, Park & Paulsson, 230; Perenco, ¶¶43-45.   
47 Perenco, ¶43.  
48 Perenco ¶27; Urbaser, ¶52; Sands, 658.  
49 Exhibit R8.  
50 Ibid.  
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ASNEC which was inspired by Seoul Agreement, which is an international climate 

change agreement.51 Therefore, both these statements of Mr Perry Mason show his bias 

against the host States and they raise justifiable doubts.  

 

B. Respondent timely objected to the justifiable doubts.   

31. Claimant is barred from asserting that Respondent’s Challenge of Mr Perry Mason is 

time barred. According to Article 13(1) of the UAR, a party must challenge an 

arbitrator within 15 days from the day it got to know about the facts which raise 

justifiable doubts.52 

32. After the news article which was published on 2 June 2019,53 Respondent challenged 

the arbitrator on 16 June 2019.54 The challenge was within the 15 day time period. 

33. Further, Claimant cannot assert that the 15 day period started on 1 May 2019, i.e., when 

the award was made. This is because it is internationally recognised that the test under 

Article 13(1) of the UAR, is that of ‘actual knowledge’, and not of ‘constructive 

knowledge’.55  

34. Constructive knowledge is the information which a party is ought to reasonably know, 

as opposed to actual knowledge, which is determined from the date of the receipt of the 

relevant information by the concerned party.56 The drafters who revised the UAR, 

expressly rejected the proposal to incorporate constructive knowledge standard under 

Article 13(1) of the UAR.57   

35. In the present case, the 15 day time period should start when Respondent had actual 

knowledge of Mr Perry Mason’s appointment in the Hewer Plants Case, i.e. on 2 June 

2019.58 Therefore, the 15 day period started from 2 June 2019 and the claim is not time 

barred.  

Conclusion of Issue I 

36. Respondent requests the Arbitral Tribunal to find the existence of justifiable doubts 

regarding Mr Perry Mason’s impartiality and independence. He will be influenced by 

the decision made in Hewer Plants case, which is factually and legally similar to the 

																																																													
51 Exhibit R4; Exhibit C7; Exhibit C8.  
52 UAR, Art. 13(1).  
53 Exhibit R9.  
54 Respondent’s Challenge of Perry Mason.  
55 Caron & Caplan, 245; Vito G., Decision on the Challenge, ¶24; Devas, ¶47.   
56 UN Working Group Report I, ¶29. 
57 UN Working Group Report II, ¶101.  
58 Statement of Uncontested Facts, ¶33.  
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present dispute. This is evidenced by his social media post and his non-disclosure about 

his appointment in the Hewer Plants case. Furthermore, his views expressed in the 

podcast substantiates his prejudice against host States. Therefore, the Arbitral Tribunal 

must remove Mr Perry Mason.  

 

 

II. THE ARBITRAL TRIBUNAL LACKS JURISDICTION OVER CLAIMANT.  

	

37. Respondent submits that the Arbitral Tribunal does not have jurisdiction to adjudicate 

the present dispute. Claimant does not meet the jurisdictional requirements which 

would allow this Arbitral Tribunal to hear the matter. Claimant wrongly assumes that 

by executing an assignment agreement with MFNB, it has got the right to claim 

compensation from Respondent.59 Under this incorrect assumption, it filed its notice of 

arbitration against Respondent on 31 January 2019.60  

38. However, neither Claimant nor its investment are protected under the ASNEC Treaty. 

First, the Arbitral Tribunal lacks jurisdiction ratione materia (A). Second, it also lacks 

jurisdiction ratione personae over Claimant (B).  

 

A. The Arbitral Tribunal lacks Jurisdiction ratione materia.  

39. Claimant asserts that by executing the assignment agreement with MFNB, it got all the 

rights of Ticadia-1 LLC and the right to claim compensation from Respondent.61 

However, both of these investments are not protected under Article 1(1) of the ASNEC 

Treaty. First, Claimant does not satisfy the test of control with respect to rights of 

Ticadia-1 LLC (1). Second, the right to claim compensation is not an economic activity 

which is protected under the ASNEC Treaty (2). Third, it does not satisfy the territorial 

requirements of the ASNEC Treaty (3). Last, it also fails to satisfy the internationally 

recognised test of investment – the Salini test (4).  

 

																																																													
59 Exhibit C12.  
60 Notice of Arbitration.  
61 Exhibit C12. 
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1) Claimant does not satisfy the test of control with respect to rights of Ticadia-

1 LLC.  

40. Article 1(1) of the ASNEC Treaty provides that every asset needs to be controlled by 

the investor.62 It is necessary for an investor to have control over an investment at the 

time when the breach of the investment treaty takes place.63 This is because an 

investment tribunal can only have jurisdiction if the investor can prove that it had made 

the investment when the host State took the alleged measure.64  

41. Enactment of a legislation by the host State is a one-time act and not a continuing event 

under international law.65 Claimant must show that it had control over the investment 

when the breach of the investment treaty took place, i.e., when Law 66/2016 was 

enacted.   

42. In the present case, the alleged breach of the ASNEC Treaty happened on 6 July 2016, 

when Law 66/2016 was enacted by Respondent.66 At that time, control was exercised 

by MFNB and not Claimant. Claimant got the control by executing the assignment 

agreement almost after a year since the alleged breach took place, i.e., on 1 July 2017.67 

Therefore, Claimant fails to meet the test of control given in the ASNEC Treaty.  

 

2) The right to claim compensation is not an economic activity which is 

protected under the ASNEC Treaty.  

43. Article 1(1) of the ASNEC Treaty, protects investments which are “associated with an 

economic activity in the energy sector.”68 In the present case, right to claim 

compensation is not an economic activity (a) and neither is it associated with an 

economic activity (b).  

 

																																																													
62 ASNEC Treaty, Art. 1(1). 
63 Cementownia, ¶¶ 112-114; Libananco, ¶¶ 121-128; Vito G., Award, ¶ 328; GEA Group, ¶ 170; ST-AD 
GmbH, ¶ 300; Douglas,  ¶ 330.  
64 Gremcitel, ¶182; Société Générale, ¶107 – 112.    
65 Posti, ¶40.  
66 Exhibit C8.  
67 Exhibit C12. 
68 ASNEC Treaty, Art. 1(1).  
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a. Right to claim compensation is not an economic activity in the energy 

sector.  

44. Article 1(3) of the ASNEC Treaty defines “economic activity in the energy sector” and 

it does not include right to claim compensation.69 This definition is exhaustive as it uses 

the word “means” and not “includes.” 

45. Claimant’s right to claim compensation is not covered under Article 1(3) of the ASNEC 

Treaty. Therefore, it is not a protected investment under the ASNEC Treaty.  

b. Right to claim compensation is not associated with an economic activity 

in the energy sector. 

46. Article 1(1) of the ASNEC Treaty provides for the association test70 under which assets 

which are associated with an investment are also considered investments.71 The right to 

claim compensation, if concluded in a separate private contract, will then be considered 

to be a distinct investment in itself.72 

47. In the present case, Claimant’s right to claim compensation is not covered under Article 

1(1) of the ASNEC Treaty. This is because right to claim compensation is a distinct 

investment. It must be considered in abstract and not in relation to the rights of Ticadia 

-1 LLC. Therefore, it needs to be an economic activity in itself. Thus, right to claim 

compensation is neither an economic activity in the energy sector nor is it associated 

with one.  

 

3) Investment made by Claimant does not satisfy the territorial requirements of 

the ASNEC Treaty.  

48. The territorial requirements are given under Article 1(1) of the ASNEC Treaty.73 It 

mandates that an “investor of a contracting party” must invest “outside that contracting 

party’s area.” 

49. In the present case, the assignment agreement was executed between two Mercurian 

companies and no investment was made outside of Mercuria. Therefore, the territorial 

requirement of investing outside the contracting party’s area is not met.   

 

																																																													
69 Ibid., Art. 1(3). 
70 Global Trading, ¶¶ 50-52.   
71 Fedax, ¶34.  
72 ATA Construction, ¶117; Alps Finance, ¶231.  
73 ASNEC Treaty, Art. 1(1).  
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4) Claimant’s investment fails to satisfy the Salini test. 

50. The Arbitral Tribunal must apply the internationally recognised74 test of investment laid 

down in Salini v. Morocco.75 This is because the definition of Investment laid down in 

the ASNEC Treaty uses the word investment, at times, in general parlance.76  

51. This is evidenced in Article 1(1) of the ASNEC Treaty which refers in several places to 

the word ‘investment’ with a small ‘i’.77 The use of the small ‘i’ suggests that the word 

‘investment’ is deliberately used in its non-specific and ordinary sense.78 When such 

distinction exists in the investment treaty, then recourse to a general concept of 

‘investment’ is necessary.79 Therefore, the Arbitral Tribunal must refer to the 

internationally recognised general concept of investment laid down in the Salini Test.80  

52. The Salini test mandates that every investment should have a certain duration, an 

element of risk, a regularity of profit and return, a substantial commitment 

(contribution), and that it must lead to development of the host State.81 

53. Claimant fails to satisfy the Salini test as the assignment agreement did not involve an 

element of risk (a), no substantial contribution was made (b) and it did not lead to 

development of Respondent State (c).  

 

a. No element of risk.  

54. An investor must undertake an economic risk while investing in host State’s territory.82 

The economic risk does not include speculative risks.83 In the present case, Claimant 

while investing in the assignment agreement did not undertake any economic risk. It 

speculated that it will be able to generate funds out of the claim of compensation that 

MFNB had against Respondent. Therefore, there was no element of risk in Claimant’s 

investment.   

 

																																																													
74 Bayindir Insaat, ¶130; Jan de Nul, ¶91; Ioannis Kardassopoulos, ¶116; Quiborax, ¶219. 
75 Salini, ¶52. 
76 ASNEC Treaty, Art. 1(1). 
77 Ibid. 
78 Energoalians, ¶14.  
79 Dolzer & Schreuer, 64-65. 
80 Salini, ¶52. 
81 Ibid.; Joy Mining, ¶30.  
82 Romak, ¶ 207. 
83 Alps Finance, ¶236.    
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b. No substantial contribution.  

55. An investor must make substantial commitment in the host State.84 Mere ownership of 

an asset is not sufficient to prove a contribution.85 In the present case, the execution of 

the assignment agreement did not lead to any investment flow in the Respondent State 

as both MFNB and Claimant are located in Mercuria. Therefore, no contribution has 

been made by Claimant in the Respondent State.  

 

c. No development of Respondent State. 

56. An investment must lead to host State’s economic growth and development.86 This is 

because an investor gets treaty protection when it engages with the economy of the host 

State.87 In the present case, transferring of rights of Ticadia-1 LLC by MFNB to 

Claimant, does not contribute to Respondent’s economy or development. This is 

because both MFNB and Claimant are located in Mercuria and no investment has been 

made in the Respondent State.88 Thus, Claimant’s investment fails to satisfy the Salini 

test. 

57. Therefore, the Arbitral Tribunal lacks jurisdiction ratione materia over Claimant.  

 

B. The Arbitral Tribunal lacks Jurisdiction ratione personae.  

58. First, Claimant cannot be the legal successor of MFNB with regards to the right to refer 

the matter to arbitration (1). Second, ASNEC Treaty does not provides for assignment 

of treaty claims (2). Third, international law bars the present assignment of treaty claim. 

(3). 

   

1) Claimant cannot be the legal successor of MFNB with regards to the right to 

refer the matter to arbitration.   

59. In international arbitration law, it is recognised that an arbitration agreement is 

autonomous.89 An arbitration agreement leads a distinct life and is not an incidental 

right travelling with the assigned contractual rights. 90   

																																																													
84 Saba Fakes, ¶¶140-147; Abaclat, ¶646.     
85 Quiborax, ¶232-237, ¶211. 
86 CSOB, ¶64.   
87 Douglas, 191.   
88 Exhibit C12. 
89 Berger, 119; Fouchard, Gaillard & Goldman, 388; Gross, 85; Redfern & Hunter, 5-30.  
90 Rubino- Sammartano, 140.  
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60. The automatic transfer of an arbitration agreement  to  the  assignee  of  contractual  

rights  cannot take place when  the  original  parties  had a confidential or personal 

relationship.91  

61. In investment arbitration, if the investor and the host state had an intuito personae 

relationship then transfer of treaty claims is not permissible.92 An intuito personae 

relationship exists when the identity of an investor is the crucial factor for the host State 

to allow the investor to invest in its territory.93 If the investor went through a complex 

process before it was allowed to make an investment, then the tribunal must find an 

existence of intuito personae relationship.94 Further, license issued by the host State 

evidences the existence of an intuito personae relationship.95 

62. In the present case, identity of MFNB and Mountaintop was the crucial factor for 

Respondent to allow them to make the investment in Respondent State. Both the 

companies dealt with financing and establishing of sophisticated energy power plants 

respectively.96 The representatives of both the companies were party to “protracted 

negotiations” and the meetings which took place before and during the construction of 

T-1.97 Further, Ticadia-1 LLC went through a complex process of evaluation of 

construction before it was allowed to invest.98 Pursuant to this, a license was granted to 

operationalise the power plant.99   

63. Therefore, as there existed an intuito personae relationship between MFNB and 

Respondent, Claimant cannot be the legal successor of MFNB with respect to the right 

to refer the matter to arbitration. 

 

2) ASNEC Treaty does not provides for assignment of treaty claims. 

64. It is necessary that the investment treaty must contain an explicit provision which 

provides for assignment of treaty claims.100 Assignment of a treaty claim is not 

governed by domestic law.101 If a tribunal acknowledges assignment of a treaty right 

																																																													
91 Fouchard, Gaillard & Goldman, 716; Mustill & Boyd, 106.  
92 Crawford, 704.   
93 Consorzio Groupement, 426.  
94 Vannessa Ventures, ¶154.  
95 CMS Annulment Committee, ¶90.  
96 Statement of Uncontested Facts, ¶10, ¶13.  
97 Ibid., ¶11.  
98 Exhibit C2.  
99 Exhibit R1.  
100 Mihaly, ¶24.  
101 Loewen, ¶238.  
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when the treaty itself does not provide for it then it inflates the debate about the 

sensitive issue, regarding an investment tribunal’s power to rule on the sovereignty of 

the State.102 	

65. This also encourages commoditization of treaty claims and tribunals have been 

reluctant to recognise such assignments.103 In the present case, ASNEC Treaty does not 

provide for assignment of treaty claims. Therefore, the tribunal must not acknowledge 

the assignment agreement.  

66. Further, the Arbitral Tribunal must refer to the preamble of the ASNEC Treaty to 

interpret the scope of assignment of treaty claims, pursuant to Article 31 of the Vienna 

Convention of the Law of Treaties (“VCLT”).104  

67. The preamble of the ASNEC Treaty provides for – “intra ASNEC investment flows.” 

In the present case, no investment flow within the ASNEC community has taken place 

as the assignment agreement was concluded between two Mercurian companies.105 

Therefore, the Arbitral Tribunal must not recognise the assignment agreement as the 

ASNEC Treaty does not provide for assignment of treaty claims. 

 

3) International law bars the present assignment of treaty claim. 

68. The assignment of treaty claim by MFNB to Claimant is not in consonance with 

principles of international law. First, the assignment agreement is not a bona fide 

investment (a). Second, it did not have the consent of Respondent (b).  

 

a. Assignment agreement is not a bona fide investment.  

69. The principle of good faith is a fundamental principle of international law, applicable to 

investment disputes.106 Investment tribunals have recognised that in situations of abuse 

of rights, the principle of good faith is violated.107 An abuse of rights situation arises, if 

the assignee does not have a genuine commercial interest in taking the assignment.108 

Further, if the only reason for executing an agreement is to get the right to claim 

																																																													
102 Rumeli, ¶267; Wintershall Aktiengesellschaft, ¶51.  
103 Franck, 73; Goh, 38. 
104 VCLT, Art. 31; Romak, ¶193. 
105 Exhibit C12.  
106 ASNEC Treaty, Art.10; Malicorp, ¶116; Phoenix Action, 107; Brabandere, 609; Mobil, ¶169.    
107 Abaclat, ¶646. 
108 Trendtex, 679.  
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compensation from host State, then the agreement is not a bona fide investment109 and 

such a right cannot be enforced.110 

70. In the present case, the assignment agreement is not a bona fide investment as it was 

executed only to claim compensation from Respondent. Claimant asserts that 

Respondent abruptly reversed its coal policy and despite knowing this, it executed the 

assignment agreement.  No prudent investor will invest in a jurisdiction where it is 

alleged that the State has abruptly reversed its policy. This evidences that the sole 

reason for investing was to get the right to claim compensation from Respondent. 

Therefore, the assignment agreement is not a bona fide investment.  

 

b. Assignment agreement is not valid as it lacks Respondent’s consent.  

71. It is international practice to obtain the consent of the host State before a treaty claim is 

assigned to a third party.111 This also applies to situations where the transfer is made to 

a co-national, a national of the same contracting party and is protected under the 

investment treaty. This is because a State must not lose control on, as to who can 

initiate investor-state arbitral proceedings against them.112   

72. In the present case, there is nothing on the record to show that consent was taken from 

Respondent State before transferring the treaty claim to Claimant. The lack of 

Respondent’s consent renders the Claimant’s right to claim compensation invalid.   

73. Therefore, the assignment agreement is not in consonance with the principles of 

international law and the Arbitral Tribunal lacks jurisdiction ratione personae.  

 

Conclusion of Issue II 

74. Respondent requests the Arbitral Tribunal to find that it has no jurisdiction over 

Claimant. The requirement of jurisdiction ratione materia condition is not met as 

Claimant’s investment does not meet the criteria of investment given under the ASNEC 

Treaty. Further, the jurisdiction ratione personae condition is not met as there is no 

intuito personae relationship between Claimant and Respondent. Moreover, the 

ASNEC Treaty does not provide for assignment of treaty claims and such an 

																																																													
109 Phoenix Action, ¶¶114, 135; Pac Rim, ¶2.47.  
110 Schill, 133.   
111 Schreuer, 362.  
112 Wehland, 575. 
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assignment is not in consonance with international law. Therefore, Claimant has no 

standing in the present case.  

 

 

 

 

 

 

 

III. THE CHALLENGED MEASURE IS NOT ATTRIBUTABLE TO RESPONDENT.  

 

75. Claimant asserts that Respondent has not treated its investment fairly and equitably, by 

virtue of amending its energy policy. However, Claimant has sought this claim against 

the wrong party, as the change in Respondent’s energy policy is attributable to ASNEC. 

First, attribution would be made to ASNEC in accordance with the ILC Draft Articles 

on Responsibility of International Organisations (“DARIO”) (A). Second, dual 

Attribution is not applicable in the present case (B). 

 

A. Attribution would be made to ASNEC in Accordance with DARIO. 

76. An international organization has an international legal personality which is distinct 

from its Member States.113 Due to this, the international organisation itself is 

responsible for the breach of an international obligation, rather than its Member 

States.114  

77. The international organisation and its Member States are bound by the founding 

Charter and the constituent treaties.115 Article 120 of ASNEC Charter mandates that the 

attribution of conduct between the Member States and ASNEC shall be governed by 

Articles 6 and 7 of DARIO.  

78. Accordingly, Respondent’s act of implementing the Coal Directive by enacting Law 

66/2016 shall be attributable to ASNEC. First, Article 120 of ASNEC Charter is lex 

																																																													
113 Shaw, 259; Interpretation of the Agreement, ¶37; Wilde, 401. 
114 Ibid. 
115 VCLT, Art. 26.  
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specialis (1). Second, the requirement under Article 6 of DARIO has been fulfilled (2). 

Third, the requirement under Article 7 of DARIO has been fulfilled (3).  

 

1) Article 120 of ASNEC Charter is lex specialis. 

79. According to the principle of lex specialis, when two rules deal with the same subject 

matter and there exists an inconsistency between them, then the specific rule overrides 

the general rule.116 Pursuant to an agreement, when the States make a special provision 

for attribution, then it overrides the general rules on attribution.117  

80. In the present case, the specific rule under Article 120 of the ASNEC Charter operates 

as lex specialis. It provides for attribution to be governed, “in particular” by Articles 6 

and 7 of DARIO, in specific situations where the organs of Member States implement 

or enforce any legal act of ASNEC. Since Respondent enacted the Law 66/2016 only to 

implement the ASNEC Directive, the question of attribution will be determined in 

accordance with Articles 6 and 7 of DARIO.  

81. Articles 6 and 7 of DARIO provide for attribution of an agent’s or a State organ’s 

conduct to the international organisation. On the contrary, the ILC Draft Articles on 

State Responsibility provide for attribution of a State organ’s conduct to the State 

itself.118 This shows that there is an inconsistency between the ILC Draft Articles on 

State Responsibility and Articles 6 and 7 of DARIO, even though they deal with the 

same subject matter i.e. attribution of a State organ’s conduct. Applying the principle of 

lex specialis, the specific rule under Article 120 of the ASNEC Charter will override 

the other general rules on attribution given under the ILC Draft Articles.  

82. Therefore, the Arbitral Tribunal must apply only Articles 6 and 7 of DARIO and 

Claimant cannot rely on the ILC Draft Articles on State Responsibility, to assert that 

conduct of the Laocan Parliament will be attributable to Respondent. 

 

2) Requirement under Article 6 of DARIO has been fulfilled.  

83. Article 6 of DARIO provides that the conduct of an organ or agent of an international 

organisation is considered an act of that organisation. According to DARIO, the term 

‘agent’ includes an entity, which “is charged by the organisation with carrying out, or 

																																																													
116 Neumeister ¶30; Wimbledon, ¶23–24; Beagle Channel, ¶39; Reuter, ¶201; Tehran, ¶86. 
117 Koskenniemi, ¶56; Boon, 136; United Parcel Service, ¶58- 63.  
118 ILC Draft Articles on State Responsibility, Chapter II.  
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helping to carry out, one of its functions and thus, through whom the organisation 

acts.”119  

84. The ICJ in its Advisory Opinion observed that the term ‘agent’ must be interpreted in 

the “most liberal sense”.120 A formal recognition of an agent is not required, rather, the 

determining factor is the nature of functions performed by the entity.121  

85. In the present case, Respondent was acting in the capacity of an agent of ASNEC. First, 

Respondent was charged by ASNEC to carry out its functions (a). Second, ASNEC acts 

through its Member States (b). Third, the enactment of Law 66/2016 was not in 

Respondent’s sovereign capacity (c).  

 

a. Respondent was charged by ASNEC to carry out its functions.  

86. The first requirement under the definition of the term ‘agent’ is that the entity in 

question should be charged by the organisation to carry out any of its functions. Such 

functions are determined from the rules of the organisation122 which include its 

constituent instruments, decisions and resolutions etc.123 

87. Under the founding Charter of ASNEC, the Member States are mandated to implement 

the legal acts of ASNEC.124 In the present case, Respondent carried out this function as 

it implemented the Coal Directive by enacting the Law 66/2016 and the Law 72/2016.  

88. Further, under Article 62 of ASNEC Charter, Member States were bound to implement 

the environmental policies of ASNEC. In the present case, the adoption of Coal 

Directive and ratification of the Seoul Agreement were a part of ASNEC’s 

environmental policy.125 Accordingly, Respondent, by enacting laws on the “phase out 

of coal power plants” and on “energy transition”, implemented the environmental 

policy of ASNEC.  

89. Moreover, one of the objectives of ASNEC under Article 75 of the Charter, was to 

promote the development of “new and renewable forms of energy”. Accordingly, 

Respondent established the LRC and the “feed-in-tariff” scheme, in order to encourage 

investment in the renewable energy sector. Therefore, Respondent carried out the 

functions given under the ASNEC Charter.  
																																																													
119 DARIO, Art. 2(d).  
120 Reparation, 177. 
121 Duško Tadić, ¶96. 
122 DARIO, Art. 6(2).  
123 Ibid., Art. 2(b). 
124 Exhibit R3, Art. 120.  
125 Exhibit R5; Exhibit C7, Preamble. 	



22 
	

 

b. ASNEC acts through its Member States.  

90. The second requirement under the definition of ‘agent’ has been met. It provides that 

the entity must be the one “through whom the organisation acts”.126  

91. Article 120 of the ASNEC Charter states that “The Association enforces or implements 

its legal acts through the organs of its Member States.” This signifies that ASNEC acts 

through its Member States, including Respondent. Therefore, the second requirement 

under the definition of agent has been met.  

 

c. The enactment of Law 66/2016 was not in Respondent’s sovereign 

capacity.  

92. A sovereign State, by transferring authority to an international organisation to take 

binding decisions, relinquishes some degree of its sovereign powers and 

independence.127 Pursuant to the transfer of “full powers” to ASNEC128, Respondent 

was not exercising its sovereign powers. Rather, it was merely serving as an agent of 

ASNEC. Claimant cannot assert that the enactment of Law 66/2016 will be attributed to 

Respondent as Respondent did not enact it in its sovereign capacity.  

93. Therefore, according to Article 6, Respondent’s actions would be attributable to 

ASNEC.  

 

3) Requirement under Article 7 of DARIO has been fulfilled.  

94. Article 7 of DARIO provides that the conduct of an organ of a State, which is placed at 

the disposal of an international organisation, shall be attributable to the international 

organisation, if it exercises “effective control” over that conduct.129 As laid down in 

Behrami and Saramati case130, the test for effective control is which party exercised 

“ultimate authority and control” over the conduct in question and not “operational 

control”. In this regard, full factual circumstances and particular context of the conduct 

have to be taken into consideration.131 

																																																													
126 DARIO, Art. 2(d). 
127 Hart, 217; Hathaway, 121.  
128 Exhibit R3, Preamble. 
129 DARIO, Art. 7. 
130 Behrami & Saramati, ¶¶140, 144; Gajic, ¶1; Kasumaj, ¶3; Al-Jedda, ¶84.  
131 Duško Tadić, ¶117; DARIO, Art. 7, ¶4.  
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95. In the present case, ASNEC exercised ultimate authority and control over Respondent’s 

conduct. First, the Coal Directive was binding over Respondent (a). Second, 

Respondent had no substantial discretion with respect to the Coal Directive’s 

implementation (b). 

 

a. The Coal Directive was binding over Respondent.  

96. On the responsibility of Member States for implementing the binding decisions of an 

international organisation, the Electrabel Tribunal noted: 

“The Tribunal considers that it would be absurd if Hungary could be 
liable under the ECT for doing precisely that which it was ordered to 
do by a supranational authority whose decisions the ECT itself 
recognises as legally binding on Hungary.”132 
 

97. In the present case, ASNEC adopted the Coal Directive, which was binding on the 

Member States and mandated the phase out of all coal power plants. Respondent 

merely implemented the Directive, in order to comply with its obligations under 

Articles 115(3) and 120 of the ASNEC Charter. 

98. Further, Article 124 of the ASNEC Charter empowers ASNEC to impose sanctions 

against the Member States, if they fail to implement its legal acts. Accordingly, if 

Respondent would have failed to enforce the Directive, its rights under the Charter 

could have been suspended or it could have been penalised or both.  

99. The ASNEC Treaty defines the term ‘REIO’ as “an organization…to which [states] 

have transferred competence over certain matters…including the authority to take 

decisions binding on them in respect of those matters.”133 It recognises that ASNEC 

had ultimate authority to take binding decisions for the Member States, including 

Respondent.  

100. Furthermore, Member States are not internationally responsible for merely 

implementing the organisation’s decision, unless, the State directly or indirectly 

intervened the organisation while taking that decision.134 Such intervention should be in 

the form of – aid or assistance135, direction and control136 and coercion137.  

																																																													
132 Electrabel, ¶6.72; Wittich, 21; Roe & Happold, 173.  
133 ASNEC Treaty, Art. 1(5). 
134 Boivin, 6; Connolly, 7; Beygo, 4; Lock, 5; Information Note, 20, 39.  
135 DARIO, Art. 58. 
136 Ibid., Art. 59.  
137 Ibid., Art. 60. 
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101. In the present case, Respondent neither directly nor indirectly intervened in the 

ASNEC’s decision to adopt the Coal Directive, which led to the enactment of Law 

66/2016. Rather, at the ASNEC Council meeting, Respondent did not even vote in 

favour of Coal Directive. Nevertheless, it was outvoted and was bound by its terms.138   

102. Therefore, ASNEC exercised effective control as it had ‘ultimate authority’ over 

Respondent’s act in the present case.  

 

b. Respondent had no substantial discretion with respect to the Coal 

Directive’s implementation. 

103. Under the ASNEC Charter, the Member States had limited discretion. It could only 

choose the “form and methods”139 of implementing the Directives. The term “form and 

methods” relates to a State’s choice of manner of implementation, i.e., enacting laws or 

undertaking executive and administrative actions.140 In the present case, Respondent 

chose to exercise its limited discretion by enacting Law 66/2016 and Law 72/2016.  

104. Further, as the mandatory target under the Coal Directive was to reduce the coal 

emissions to absolute ‘zero’ by 2028,141 the only option with Respondent was to 

mandate the phase out of all coal power plants on its territory. Moreover, Article 7(3) of 

the Coal Directive itself barred the Member States from paying compensation to the 

owners and operators of coal-fired power plants for the measures adopted by them.  

105. Thus, Respondent had no discretion to undertake any alternative or a lesser restrictive 

measure against the coal power plants or to provide any compensation to the investors.  

106. Cumulatively, these facts show that the reversal of coal policy was under ASNEC’s 

ultimate control, rather than Respondent. Therefore, as per Article 7 of DARIO, 

Respondent’s act would be attributed to ASNEC.  

 

B. Dual Attribution is Not Applicable in the Present Case.  

107. According to the ILC Commentary to DARIO, mere membership of an international 

organisation and the execution of its binding decisions, in accordance with its rules, 

does not entail any international responsibility.142 Dual attribution does not apply if an 

																																																													
138 Statement of Uncontested Facts, ¶21.  
139 Exhibit R3, Art. 115(3).  
140 Exhibit C7, Art. 18.  
141 Ibid., Art. 7(1).  
142 DARIO, Art. 62, ¶¶2, 3; Institute of International Law, 449.  
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agreement which is “concluded by the Community and its member states jointly”, 

excludes attribution to either the organisation or the member States.143  

108. In the present case, Claimant, in the alternative, cannot contend that the reversal of coal 

policy is attributable to both ASNEC and Respondent. The ASNEC Charter does not 

provide for dual attribution of conduct, rather, Article 120 of the ASNEC Charter 

impliedly excludes attribution to Member States. It states that when Member States 

implement or enforce the legal acts of ASNEC, then attribution shall be governed by 

Articles 6 and 7 of the DARIO only. In view of this, the attribution to Respondent 

stands excluded.  

 

Conclusion of Issue III 

109. Respondent respectfully requests the Arbitral Tribunal to find that Claimant has 

brought the claim against the wrong party. The change in the energy policy is 

attributable to ASNEC and not to Respondent, as the requirements of the applicable 

rules of attribution under DARIO have been met. In any case, Claimant cannot assert 

that dual attribution is applicable as the attribution to Member States is excluded under 

the ASNEC Charter.  

 

 

 

 

 

 

 

 

 

 

 
																																																													
143 Advocate General Jacobs, ¶69; Blusun, ¶280(2).  
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IV. RESPONDENT’S MEASURE DID NOT VIOLATE THE FAIR AND EQUITABLE 

STANDARD UNDER ARTICLE 2(1) OF THE ASNEC TREATY.  

 

110. It is Claimant’s assertion that by virtue of changing the energy policy, Respondent has 

treated the investment of T-1 in an unfair and unequitable manner.  

111. Contrary to Claimant’s allegation, Respondent did not violate the FET standard given 

under Article 2(1) of the ASNEC Treaty. The enactment of Law 66/2016 does not 

violate the FET standard (a). Alternatively, Respondent’s act falls under the 

‘Exceptions’ to ASNEC Treaty (b). 

 

A. The enactment of Law 66/2016 does not violate the FET standard.  

112. Pursuant to Article 2(1) of the ASNEC Treaty, the host States shall ensure fair and 

equitable treatment of foreign investors. A claim for FET violation cannot be 

determined in abstract and it has to be interpreted in light of the particular facts and 

circumstances.144  

113. In the present case, Respondent did not violate the FET standard. First, the enactment 

of Law 66/2016 did not frustrate Claimant’s alleged legitimate expectations (1). 

Second, the change in Respondent’s coal policy was reasonable (2).  

 

																																																													
144 Saluka, ¶291; Mondev, ¶118; Waste Management, ¶99. 
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1) The enactment of Law 66/2016 did not frustrate the alleged legitimate 

expectations of Claimant.  

114. A host State has a right to exercise its legislative power “to enact, modify or cancel a 

law at its own discretion”145, unless it has given specific assurances to the contrary.146  

115. Accordingly, Claimant could not legitimately expect that Respondent’s coal policy 

would remain stable (a). Alternatively, Respondent’s law on phase out of coal power 

plants does not violate Claimant’s legitimate expectations (b).   

 

a. Claimant could not legitimately expect that Respondent’s coal policy 

will not remain unchanged. 

116. Legitimate expectations are not subjective hopes and perceptions of the investors.147 An 

investor’s expectation for legal stability is reasonable only if at the time of making the 

investment148, the host State had given specific149 and formal assurance150 to “freeze” 

its laws.151  

117. In the present case, Claimant’s expectations are not legitimate. First, the representations 

made by Respondent were not specific in nature (i). Second, general legal order of 

Respondent State cannot create legitimate expectations (ii). Third, the investors of T-1 

did not exercise due diligence (iii). Last, the investors of T-1 bear the ordinary business 

risk (iv). 

i. The representations made by Respondent were not specific in nature.  

118. General and political statements do not create legitimate expectations and “hold the 

least legal value”152.  

119. In the present case, Claimant relies on Governor Ji-Yeong’s statement, in which he 

ensured to maintain “favourable conditions for foreign investors.”153 Contrary to 

Claimant’s assertion, this representation was not specific. He gave this statement as a 

part of his speech, which was addressed to general public and was not specifically 

directed to the investors of T-1. Even the presentations delivered by him in Mercuria 

																																																													
145 Dolzer & Schreuer, 145; Parkerings, ¶332; Antin, ¶530; Antaris, ¶360(8); Blusun, ¶319(4). 
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147 Dolzer & Schreuer, 146; Suez, Award, ¶209; Saluka, ¶304; MTD, ¶67; Antin, ¶538. 
148 Plama, ¶219; Schreuer & Kriebaum, 265.  
149 Glamis, ¶621; Masdar, ¶484; Antaris, ¶360(4); LG&E, ¶¶162–263; Enron, ¶¶264–266; EDF, ¶217.  
150 Yannaca-Small, 400.  
151 Mejía-Lemos, 183; Plama, ¶219. 
152 Continental Casualty, ¶261(i); El Paso, ¶¶392–395. 
153	Notice of Arbitration, ¶¶8-9.	
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constitute general representations, as nowhere he made a specific promise to ensure 

legal stability in Respondent State.  

120. Further, during the meeting with MFNB and Mountaintop, Governor Ji-Yeong only 

stated that he was committed to do everything “in his power” to ensure that T-1 plant 

would be “economically beneficial both for Ticadia and Mountaintop”. This was a 

limited assurance.  

121. Since the phase out of coal power plants was directed by ASNEC, the amendment in 

Respondent’s energy policy was not within the powers of Governor Ji-Yeong, who 

controlled only the municipality of Ticadia.154 Moreover, this statement only dealt with 

the economic impact of the new power plant on the Ticadian region and was not with 

respect to the stability of laws governing T-1.  

122. The general statement given by the speaker of the Laocan Parliament155 which indicates 

the intention to continue the coal policy, also cannot create legitimate expectation as it 

was merely political in nature.  

123. Therefore, given the lack of specific representations, Claimant cannot reasonably 

expect stability of the energy policy of Respondent State.  

 

ii. General legal order of Respondent State cannot create legitimate 

expectations. 

124. The general legal framework of the host State, in the absence of a specific stabilization 

promise, does not give rise to legitimate expectations.156 This is because the general 

legislations are applicable to a plurality of persons.157 In such cases, an investor must 

expect that the domestic laws will evolve over time.158 

125. In the present case, it is unreasonable for Claimant to claim legitimate expectations on 

the ground that the laws of Respondent State were favourable towards the coal 

industries at the time of making the investment. This is because they lacked a specific 

guarantee as to the stabilization of Respondent’s coal policy.  
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126. Conversely, an investor is entitled to only rely on the specific assurances contained in 

the license issued by the host State.159 

127. In the present case, the license issued to Ticadia-1 LLC expressly provided that its 

validity was subject to compliance with the laws and environmental regulations of 

Respondent State. Accordingly, Claimant should have expected that Respondent’s laws 

will evolve in future.   

128. Further, the mere fact that a State has entered into an investment treaty does not provide 

a guarantee of a stable legal framework per se.160  Accordingly, even though the 

Preamble of ASNEC Treaty refers to creation of stable conditions for investors161, this 

itself does not constitute a guarantee of legal stability. Therefore, Claimant cannot 

legitimately expect stabilisation of Respondent’s legal order.  

 

iii. Investors of T-1 did not exercise due diligence. 

129. It is the duty of foreign investors to exercise due diligence at the time of making the 

investment.162 Such an assessment must take into account “the political, socio-

economic, cultural and historical conditions prevailing in the host State.”163 

130. In the present case, the investors of T-1 were not due diligent. They ought to have 

assessed the geo-political scenario of the ASNEC region. The neighboring countries of 

Respondent had started shifting to green energy even before 2008164, in order to address 

the issue of floods and there were growing voices in Respondent State which advocated 

transition into renewable energy.165 Further, the fact that the coal sector regulations had 

not been changed since the past twenty-five years166 indicated that Respondent would 

amend them in future, as the issue of floods required a collective action. This is also 

evidenced by the fact that in 2008, prior to the investment in Ticadia was made, a draft 

law on transition into green energy was proposed in the Laocan Parliament.167 

131. Therefore, through an assessment of these facts, Claimant should have anticipated that 

Respondent would change its energy policy.  
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iv. Investors of T-1 bear the ordinary business risk. 

132. If an investor decides to invest, despite no specific guarantee of legal stability, it 

undertakes the business risk to be faced with changes in laws, likely to be detrimental 

to the investment.168 The MTD Tribunal noted that “BITs are not an insurance against 

business risk and the claimants should bear the consequences of their own actions as 

experienced businessmen.”169  

133. In the present case, the change in coal policy was within the ordinary business risk 

undertaken by Claimant while investing in T-1. Even some of the directors of MFNB 

had criticized the proposal of investing in T-1 and stated that “high-value investments 

in highly regulated markets, such as coal generation, should be cautiously 

approached.”170 Despite this, MFNB invested in T-1 and thereby, it undertook the 

financial risk as well as the risk of legal instability. Therefore, Claimant cannot assert 

that the change in coal policy frustrated its legitimate expectations and led to financial 

loss to T-1.   

 

b. Alternatively, Respondent’s law on phase out of coal power plants does 

not violate Claimant’s legitimate expectations.  

134. In the present case, even if the Arbitral Tribunal finds that Claimant had legitimate 

expectations regarding stabilization of the coal policy, Respondent’s act was not 

substantial enough to constitute FET violation.  

135. A modification to the legal framework violates FET only if it is fundamental or radical 

in nature and not if it is within the acceptable margin of change.171 

136. In the case at hand, contrary to Claimant’s assertion, the change in the coal policy was 

neither abrupt nor fundamental. This is because Law 66/2016 does not provide for 

‘immediate’ shut down of coal plants, rather, it gives a long period of twelve years for 

their gradual phase out.172 Respondent, in its limited discretion under the ASNEC 

Charter, could have mandated a shorter deadline for the phase out of coal power plants. 
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However, Respondent utilised its limited discretion173 in favour of the coal power plant 

owners, as they can maximise their returns during this long transition period. Therefore, 

the changes introduced under the Law 66/2016 does not violate the FET standard.  

 

2) The change in Respondent’s coal policy was reasonable. 

137. Pursuant to Article 2(1) of ASNEC Treaty, host States shall not take any unreasonable 

measure against the foreign investments. The AES Tribunal laid down the following test 

to determine if a host State’s act is reasonable: “the existence of a rational policy; and 

reasonableness of the act of State in relation to that policy.”174  

138. In the present case, the change in Respondent’s coal policy is reasonable. First, Law 

66/2016 is a rational policy (a). Second, Respondent has acted in a reasonable manner 

while implementing the new energy policy (b).  

 

a. Law 66/2016 is a rational policy.  

139. A policy is rational if it is guided by reasoning and logic.175 There must be a nexus 

between the State’s public policy objective and the measure adopted to achieve it.176 

The Enron Tribunal denied the claim of unreasonableness since the measures adopted 

“were what the Government believed and understood was the best response to the 

unfolding crisis”.177 

140. Law 66/2016 on the phase out of coal power plants was a rational policy. Prior to 2016, 

a total of six floods occurred in Respondent State, which caused the death of a large 

number of people and significantly destroyed the local infrastructure.178 In this regard, a 

task force comprising of environmental scientists, found that the release of coal 

emissions was the most probable cause of floods and that both of them were directly 

correlated.179 In order to address this issue and the larger threat of climate change, it 

was important for Respondent to mandate the phase out of coal power plants.  

141. Further, the enactment of Law 66/2016 is in consonance with the principles of the 

ASNEC Treaty. Article 7(1) of ASNEC Treaty mandates that the host States “shall 
																																																													
173 Exhibit R3, Art. 115(3). 
174 AES, ¶10.3.7–10.3.9; Saluka, ¶460.  
175 AES, ¶10.3.7–10.3.9. 
176 LG&E, ¶158. 
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strive” to improve their domestic environmental laws. Further, Article 7(2) of the 

ASNEC Treaty recognises that “it is inappropriate to encourage investment by relaxing 

domestic environmental laws.”  

142. Therefore, in view of the environmental objective sought to be achieved by 

Respondent, Law 66/2016 was a rational policy.  

 

b. Respondent has acted in a reasonable manner while implementing the 

new energy policy. 

143. The determining factors for reasonableness of a host State’s act are the “nature of the 

measure and the way it is implemented.”180 

144. In the present case, Respondent gave due regard to the interests of investors while 

implementing the new coal policy.  

145. The objective of Law 66/2016 is to only phase out ‘coal’ based power generation and 

not to shut down the plants per se.181 Pursuant to Law 72/2016, Respondent has given 

Claimant an alternative to shift and invest in the renewable energy sector. Accordingly, 

Claimant can invest in the LRC and benefit from the “feed-in-tariff” scheme introduced 

therein.182 Later in 2028, Claimant will also benefit from the privatization of LRC183.  

146. Further, a host State is expected to ensure transparency, i.e., inform the investors in 

advance about the potential changes in its laws affecting the investment.184 In the 

present case, Respondent acted in a transparent manner as prior to enacting Law 

66/2016, it consulted all the relevant stakeholders, including the coal power plant 

owners.185 However, due to the strict terms of the Coal Directive, no agreement was 

concluded during the consultations.186 Therefore, Respondent, while implementing the 

Coal Directive, acted in a reasonable manner.  
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B. Alternatively, Respondent’s act Falls under the ‘Exceptions’ to ASNEC Treaty. 

147. Article 9 of the ASNEC Treaty contains the exceptions. Article 9(1)(a) of the ASNEC 

Treaty allows the host States to adopt or enforce any measure which is “necessary to 

protect human, animal or plant life or health.”   

148. An investor’s legitimate expectation must be balanced with the host State’s right to 

regulate in pursuance of changing circumstances and public interest.187 Protection of the 

environment is an essential interest of the host State.188 

149. In the present case, Respondent’s act falls under this exception clause as the phase out 

of coal power plants was necessary to protect the environment and its population. 

Respondent and other ASNEC Member States had been experiencing annual floods of 

unusually high magnitude.189 Due to this, eighty five thousand people in the 

Respondent State lost their lives.190  

150. Further, the phase out of coal power plants was the “only way”191 through which 

Respondent could address the environmental crises. This is because in the past, 

Respondent had taken measures such as building dams, levees and other types of 

protective constructions,192 however, they were not sufficient to prevent floods. The 

task force found that there was a direct correlation between the growth of coal 

emissions and the intensity of floods.193 In view of this, it was imperative for 

Respondent to amend its energy policy.  

151. In the backdrop of these natural catastrophes, on 11 January 2016, Respondent ratified 

the Seoul Agreement on Climate Change.194 The Seoul Agreement recognised that 

there was an “urgent threat of climate change”195 and that States “aim to reach global 

peaking of greenhouse gas emissions as soon as possible”.196 This further evidences 

that there was an imminent threat to environment and human life, which could be 

resolved only by a joint action, rather than individual actions by the States.  

152. Therefore, together, these facts show that Respondent’s act falls under this exception 

clause.  
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Conclusion of Issue IV 

153. Respondent respectfully requests the Arbitral Tribunal to find that it did not violate 

Article 2(1) of the ASNEC Treaty. Claimant’s expectations were not reasonable as no 

specific representations or guarantee was given by Respondent with respect to legal 

stability. In any case, Respondent has not frustrated Claimant’s alleged legitimate 

expectations. Further, Respondent did not treat Claimant’s investment in an 

unreasonable manner. Alternatively, Respondent is exempted from liability under the 

ASNEC Treaty as its action falls under the exceptions to the ASNEC Treaty.  
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PRAYER FOR RELIEF 
 

 

154. Respondent respectfully requests the Arbitral Tribunal to adjudicate and declare that:  

 

1. Respondent’s challenge of Mr Perry Mason must be sustained. 

 

2. The Arbitral Tribunal lacks jurisdiction over Claimant.  

 

3. The challenged measure is not attributable to Respondent.   

 

4. Respondent has not violated the FET standard under Article 2(1) of the ASNEC 

Treaty.  

 

 

 

 

On behalf of Respondent  

Team Vukas  

Counsel for Respondent  
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