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STATEMENT OF FACTS 

1. The Claimant, GNB, is a joint-stock company incorporated in Mercuria. 

2. The Respondent, Laoc, is a small developed country and a member of ASNEC. 

The Laocan government is elected by the Parliament and the Parliament is 

established through direct elections. Laoc has predominately relied on the coal-

fired industry in economy and electricity provision. 

3. From the 2000s, ASNEC countries have experienced unusually frequent and severe 

floods. Therefore, political parties pursuing a green agenda have been gaining 

widespread support in the ASNEC region since the mid-2000s. The renewable 

energy industry in ASNEC countries has also played an increasingly significant 

role in energy generation.  

4. Laoc suffered six out of the fourteen floods in the ASNEC region between 2000 

and 2015. These floods have claimed 85,000 lives, destroyed over 50,000 houses, 

and damaged local infrastructure terribly in Laoc. Laoc’s efforts to build protective 

constructions were in vain. Environment-related movements have been growing in 

Laoc. 

5. Mountaintop is a sophisticated investor in the coal-fired industry. Despite the 

effects of climate change, Mountaintop started to negotiate the construction of the 

coal-fired power plant T1 in Laoc in August 2009. Laoc’s local authorities 

welcomed the investment, but agreed to provide necessary helps only within the 

scope of Laocan laws.  

6. In late 2010, Mountaintop approached MFNB for construction funds of T1. MFNB 

is a joint-stock company with high-quality business loans and had a long-standing 

positive relationship with Mountaintop. MFNB cooperated very closely with 

Mountaintop, accompanying Mountaintop to all important meetings with Laocan 

authorities.  
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7. On 19 November 2010, MFNB held a board meeting regarding the construction of 

T1. Some directors criticized that MFNB should have cautiously approached the 

investment in the highly regulated industry. Many directors worried that the amount 

of the investment was too high, while the guarantee offered by Mountaintop was 

too limited. Regardless of the directors’ concerns, MFNB voted to provide the loan 

of USD 600 million to Mountaintop.  

8. On 1 December 2010, the Financing Agreement was concluded between the 

subsidiary of Mountaintop - Ticadia-1 LLC - and MFNB. On 15 December 2010, 

Ticadia-1 LLC obtained a construction permit and began building the power plant.  

9. Throughout T1’s construction, the Ticadian Governor proactively oversaw the 

construction of T1. The Governor’s office was one of the main points of contact 

for T1-related issues. The Governor’s deputy routinely facilitated Mountaintop and 

T1 employees’ communications with Laocan authorities. 

10. On February 2012, ASNEC was created, where individual decisions are taken by a 

majority vote of the ASNEC Council. The Founding Charter of ASNEC obliges 

member states, among others, to improve environment and to develop renewable 

energy; it also specifies that a regulation, a directive or a decision is binding on the 

member states in its entirety. 

11. On June 2012, Laoc ratified the Treaty. The Treaty notes that member countries 

shall strive to improve environmental laws rather than comprise to attract 

investment. 

12. In December 2015, Laoc gave in to pressures from inside and outside Laoc and 

signed the Seoul Agreement. 

13. On 17 February 2016, the Laocan delegate in the ASNEC Council voted against 

the Coal Directive, but the Directive was still adopted by the majority vote. Under 

the Coal Directive, all coal-fired power plants in the ASNEC member states shall 

be phased out with no compensation by 31 December 2028; i.e. in the following 

12 years.  
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14. After being outvoted by the ASNEC Council, Laoc consulted with the stakeholders 

and the internal advisors in the coal-fired industry before enacting any laws. 

However, Laoc could not reach an agreement with the investors in the coal-fired 

industry due to the strict terms of the Coal Directive.  

15. On 6 July 2016, the Laocan Parliament implemented the Coal Directive by 

adopting the coal-phase out measure. Laoc set the maximum possible deadline for 

the coal phase-out.  

16. Shortly after the introduction of the coal-phase out measure, Laoc faced the risks 

of economic distress and electricity shortage. Thus, Laoc had to adopt the energy 

transition plan on 5 December 2016. The energy transition plan offers the investors 

affected by the coal phase-out an option of entering into a 20-year renewable 

energy supply contract at prices substantially above market value. The plan also 

creates the state-funded LRC to headline the development of the Laocan renewable 

energy industry. 

17. On 1 July 2017, MFNB assigned all rights and claims under Financing Agreement 

to GNB. MFNB and GNB did not inform Laoc of this assignment before they 

signed and executed the Assignment Agreement. GNB never made or owned any 

investment under ASNEC Energy Investment Treaty in ASNEC region, but still 

decided to initiate an arbitration against Laoc in 2018. 

18. GNB nominated Mr. Perry Mason as its arbitrator. Mr. Mason was appointed as an 

arbitrator in Hewer Plants in August 2016 and C-Energy in March 2018. 

Analogous to the instant arbitration, Hewer Plants and C-Energy both concerned a 

State phasing out conventional power plants under Coal Directive. Both Hewer 

Plants and C-Energy discussed legal issues of FET, investors’ legitimate 

expectation and the State’s right to regulate.  

19. In May 2018, Mr. Mason stated that climate change added nothing to state police 

powers arguments on the podcast “The Arbitration Station”. 

20. On 2 June 2019, Respondent became aware of Mr. Mason’s appointment in Hewer 
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Plants through an Article on International Arbitration News. On the following day, 

Respondent discovered that Mr. Mason celebrated the Hewer Plants decision as 

“ground-breaking” on Twitter. Mr. Mason made no disclosure of his appointment 

and statements. 

21. Respondent filed a challenge against Mr. Mason on 16 June 2019. 
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ARGUMENTS 

Jurisdiction and Admissibility 

I. Claimant does not have Standing in the current proceedings. 

1. The claim of the current arbitration originates from T-1’s inability to repay the 

loan to its lender MFNB. Allegedly T-1 has lost future profit due to Laoc’s green 

energy policy, thus failing to repay MFNB. When the underpayment occurred, 

MFNB sold all its rights and obligations to an arm’s length buyer GNB, the 

Claimant in the current proceedings.  

2. Claimant does not have Standing in the current proceedings for the following 

reasons. Firstly, the treaty claim regarding T-1’s lost profit solely belongs to 

MFNB [A]. Secondly, MFNB’s potential treaty claims against Laoc were not 

validly assigned to GNB [B]. Thereby, this Tribunal does not have jurisdiction to 

hear Claimant’s case because the ratione personae condition is not met in the 

current case.  

A. The treaty claim regarding the T-1’s lost profit solely belongs to MFNB.  

3. According to the Article X, the Tribunal has jurisdiction over cases arising from 

the disputes related to Investments.1 Therefore, only the investor who has 

disputes related to Investment is qualified to raise arbitration under the Treaty.  

4. The existence of a legal dispute is the premise for initiating the dispute settlement 

procedures.2 The ICJ has defined a dispute as “a disagreement on a point of law 

or fact, a conflict of legal views or interests between parties.”3 Investment 

arbitration tribunals have adopted similar descriptions of “dispute”.4 As such, the 

conflict of legal interests is the foundation for a legal dispute. 

                                                 
1 The Treaty, L 1680-1690. 
2 Schreuer, P 93. 
3 See East Timor, § 89.  
4 Tokios, § 106; Siemens, § 159; Maffezini, § 94. 
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5. MFNB, as the lender of the T-1 project, was a stakeholder in the Laocan energy 

sector. On 6 July 2016 and 5 December 2016, Laoc respectively adopted the two 

new energy policy measures (“Measures”), which are allegedly interfering with 

MFNB’s interest in investment. At that time, the dispute regarding the phasing 

out of T-1 project was already crystalized between MFNB and Laoc. MFNB 

potentially had a ripe treaty claim against Laoc regarding the lost profit of T-1.5  

6. On the contrary, at the adoption of the Measures, GNB did not had any interest in 

T-1. Thereby the Measures that impacted T-1 would not affect GNB even in the 

slightest degree. As such, GNB did not have any legal disputes with Laoc 

regarding T-1.  

7. The assignment of rights and obligations arising from T-1 project was after the 

dispute had occurred. The assignment would not give rise to a new set of disputes 

between GNB and Laoc, because the claim has been ripe between MFNB and 

Laoc.6 Therefore, there was no dispute between GNB and Laoc regarding the 

Measures that would give rise to the Tribunal’s jurisdiction.  

8. Accordingly, the treaty claim regarding T-1 lost profit belongs solely to MFNB.  

B. Further, MFNB’s potential treaty claim against Laoc was not validly assigned 

to GNB. 

9. After addressing that the treaty claim regarding T-1 originally belongs to MFNB, 

the next issue is to address whether such claim was assigned to GNB.  

10. Treaty claims are in general not freely assignable under the international law.7 The 

assignment of treaty claims is be incompatible with the intention of investment 

treaty. The validity of the assignment of treaty claims needs to be evaluated on a 

case-by-case basis.8  

11. In the instant case, MFNB’s potential treaty claim against Laoc was not validly 

                                                 
5 Nelson, P 8. 
6 Nelson, P 8. 
7 See The ICSID Commentary, P 704; Douglas, P 326. 
8 See Daimler, § 141-144. 
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assigned to GNB. First, Laoc did not consent to the assignment, which is 

indispensable for the valid assignment of the treaty claims [1]. Further, the 

assignment is incompatible with the intention of the Treaty [2]. 

1. Laoc did not consent to the assignment, which is indispensable for the 

valid assignment of the treaty claims. 

12. As a general principle, treaty claims cannot be assigned.9 The Loewen tribunal 

stated that “it may be inappropriate to use the domestic law concept of a freely 

assignable chose in action as an analogy for assignment of a NAFTA claim.”10  

13. The Mihaly tribunal stressed “the sanctity of the privity of international 

agreements not intended to create rights and obligations for non-Parties.”11 This 

tribunal further stated that a treaty claim is “not readily assignable chose in action 

as shares in the stock-exchange market or other types of negotiable instruments, 

such as promissory notes or letter of credit.”12 However, the investment 

arbitration tribunals did leave a possibility for a viable treaty claim assignment.13 

For the assignee to have Standing, an assignment of treaty claims need to obtain 

the express consent of the host State of the investment.14  

14. The need to obtain consent before the assignment of a treaty claim is further 

confirmed by the intuitu personae nature of the investment.  

15. Among the cases which have dealt with the question of the assignment of treaty 

claims, there is only one situation when the tribunal has held the claim to be 

freely assignable. In Fedax, the tribunal held that the claimant has the right to 

raise treaty claims against the host country when the claimant acquired the 

promissory notes through endorsement.15 The tribunal reasoned that promissory 

notes have a legal standing of their own, independent from the underlying 

                                                 
9 The ICSID Commentary, P 704; Mihaly, § 24; SG, § 57-63; Banro, § 5. 
10 Loewen, § 89. 
11 Mihaly, § 24. 
12 Mihaly, § 24. 
13 William, P 434; Amco, § 4. 
14 William, P 434; Autopista, § 22; Winterfall, § 57. 
15 Fedax, § 42. 



8 

 

transaction.16 The host government foresaw the possibility that the promissory 

notes would be transferred since the notes explicitly allowed for such a 

possibility.17  

16. The investment of MFNB in the instant case is unlike the freely assignable 

promissory notes in Fedax, because the investment of MFNB does not have a 

standing of its own. 

17. MFNB’s investment is more like the investment in Vannessa, which was of 

intuitu personae nature. The Vanessa tribunal opined that the identity of the 

investor is material because the investment concerned the construction of a metal 

mining project, which in nature requires financial capacity in the concerned 

construction.18  

18. In the instant case, when Laoc was to decide which party would be the investor of 

the power plant, Laoc would certainly consider the financial resources and the 

qualification of the cooperating party. MFNB is a successful joint-stock company 

with high-quality business loans and long-standing cooperation relationship with 

Mountaintop. The external financing provided by MFNB would make 

contributions to the ultimate success of the power plant construction and 

operation. All of the contracts instrumental to the T-1 project “have an identical 

objective, are interrelated, and cannot be considered in insolation.”19 When Laoc 

solicited Mountaintop for the construction of power plant, it was also soliciting 

MFNB to be the financial provider of the project. This is further supported by the 

fact that MFNB was participating in the whole process of negotiation regarding 

the construction of the T-1 project.20 As such, MFNB’s investment was of an 

intuitu personae nature because MFNB was chosen by Laocan government as the 

lender of the T-1 project.  

                                                 
16 Fedax, § 39. 
17 Fedax, § 40. 
18 Vannessa, § 148. 
19 Vannessa, § 137. 
20 Statement of Uncontested facts, L 1455-1460. 
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19. Therefore, Laoc’s consent for the assignment of the current treaty claim was a 

prerequisite for the valid assignment when the nature of the investment confirms 

that the treaty claim is not freely assignable. Without Laoc’s consent there cannot 

be a valid assignment of treaty claims.  

20. In the instant case, MFNB and GNB did not give any notice to Laoc about the 

assignment before the two parties signed and executed the Assignment 

Agreement. Laoc knew nothing about the assignment when MFNB and GNB 

finally concluded their transactions. Laoc did not give express consent for such 

treaty claim assignment because it had no knowledge about the assignment.   

21. Accordingly, MFNB’s potential treaty claim against Laoc was not validly 

assigned to GNB, because Laoc did not give express consent to such assignment. 

2. Further, allowing the assignment of claims in this particular case is 

incompatible with the intention of the Treaty. 

22. The investor’s right to raise treaty claims is granted by the Treaty, so the Treaty 

governs the assignment of such claims in the first place. In the instant case, the 

assignment of claims in this particular case is incompatible with the intention of 

the Treaty. First, there is no term in the Treaty specifying a legal framework for 

the treaty claim assignment [a]. Further, allowing the assignment of treaty claims 

will hinder the settlement of the true dispute [b].    

a. No term in the Treaty provides a legal framework for the treaty claim 

assignment. 

23. In the instant case, the Tribunal’s jurisdiction is governed by the Treaty.21 On the 

basis of the VCLT, the primary element of interpretation should be the “ordinary 

meaning” given to the terms of the treaty.22 The Treaty in the current case contains 

no term regarding the rules of assignment, which means no framework for 

                                                 
21 UNCTAD ISDS, P 69. 
22 VCLT, Article 31. 
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assignment of treaty claims exists under the Treaty.  

24. Respondent is not alleging that omission necessarily means forbidding, but at least 

the omission indicates that treaty claim assignment was not within the intention of 

the contracting parties when they drafted and signed the Treaty.  

b. Allowing the assignment will hinder the settlement of true disputes. 

25. Admittedly, investor protection is the universal purpose of investment treaty, but 

in this particular case, the intention of the Treaty is not confined to that.23  

26. The preamble of the Treaty states that environmental protection is one 

fundamental concern of all members of the Treaty.24 Article VII of the Treaty 

entrusts environmental protection tasks to the contracting parties.25 It requires the 

contracting parties to implement their commitments under international 

environmental agreements by enacting domestic laws.26 In the instant case, Law 

66/2016 and Law 72/2016 intends to address the environmental problems 

resulting from coal-fired power plants, which reflects Laoc’s attempt to fulfill its 

commitment under Seoul Agreement. Therefore, the enactment of the two 

domestic environmental protection laws are congruent with the intention of the 

Treaty.  

27. Therefore, environmental protection and investor protection are equally 

significant values enshrined in the Treaty. Admittedly, environments protection 

laws sometimes affect the expected profits of foreign investors. In the current 

case, MFNB’s investment in coal-fired power plant is alleged to have been 

affected by Laoc’s enforcement of its legitimate environmental protection policy. 

However, weighing and balancing Laoc’s environmental protection interest and 

MFNB’s investment interest in coal-fired power plant is necessary to address the 

issue and to reach a compromise.  

                                                 
23 UNCTAD ISDS, P 24; Dugan, P 10. 
24 The Treaty, P 1550-1560. 
25 The Treaty, P 1640-1645. 
26 The Treaty, P 1650-1655. 
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28. When GNB, an entirely disinterested party, suddenly steps in, the task of 

balancing interest to reach just settlement is disrupted. GNB is merely an arm’s 

length claim buyer, who had no expectation in Laoc’s environment policy 

stability. When the interest balancing between the two conflicting parties is a 

must to reach just settlement, granting GNB the Standing to raise the arbitration 

proceedings will hinder the purpose of dispute settlement. The problem is 

especially evident in the assessment of the quantum of damages, as encountered 

by Occidental Tribunal.27 An arm’s length assignee of a treaty claim cannot 

properly represent the interest of the original investor.  

29. Reviewing long practices in investment arbitration, the assignment of the treaty 

claim after the initiation of the arbitration proceedings does not cause difficulty 

for tribunals to assert jurisdiction.28 The assignment of the proceeds of arbitration 

claims is also permitted, but it is still the original investor who raised the 

proceedings in the first place.29 In all those circumstances, the principle remains 

consistent that the original investor must be the one who enjoys the Standing to 

file the case and to seek just settlement for its own alleged loss. 

30. As such, allowing an arm’s length claim buyer to raise treaty claims against Laoc 

is incompatible with the intention of the Treaty, for no term in the Treaty provides 

a legal framework for the assignment, and allowing the assignment will hinder 

the settlement of true disputes. 

31. Accordingly, MFNB’s potential treaty claims against Laoc were not validly 

assigned to GNB because the assignment was not based on Laoc’s consent, and 

because allowing the assignment of claims in this particular case is incompatible 

with the intention of the Treaty. 

32. In conclusion, Claimant does not have Standing in the current proceedings because 

the treaty claim regarding the T-1’s lost profit solely belongs to MFNB, and 

                                                 
27 Occidental, § 421. 
28 Vivendi, § 82; CSOB, § 31; El Paso, § 135-136. 
29 Rumeli, § 325-328. 
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because GNB did not effectively acquire MFNB’s potential treaty claims against 

Laoc.  

II. The challenged measures are not attributable to Laoc. 

33. Article 120 of ASNEC Charter states: 

“The Association enforces or implements its legal acts through the organs of 

its Member States. When the Member States enforce or implement 

decisions of the Association, the attribution of conduct, as between the 

Member States and the Association, shall be governed by Articles 6 and 7 of 

the Article on the Responsibility of International Organizations.” 

34. This term specifies that the attribution of conduct between ASNEC and Laoc 

shall be governed by DARIO. Article 6 of DARIO states that an organ or agent of 

an international organization (“IO”) in the performance of functions of that organ 

or agent shall be considered an act of that organization.30 Article 7 of DARIO 

states the conduct of organs of a State that is placed at the disposal of one IO shall 

be considered an act of the IO if the IO exercises effective control over that 

conduct.31 Therefore, the conduct of a State organ can be attributable to the IO 

when the State organ acts as the IO’s organ or agent, or when the IO exerted 

effective control over the State organ.  

35. The Measures are not attributable to Respondent because when enacting the 

challenged measures, Laocan government was merely an agent of ASNEC tasked 

with implementing ASNEC’s decisions [A]. Alternatively, ASNEC exerted 

effective control over Laoc in implementing the Measures, thus the Measures 

shall be attributable to ASNEC [B]. Accordingly, the Measures are not 

attributable to Laoc. 

A. The Laocan Parliament acted as an agent of ASNEC tasked with 

implementing ASNEC’s decisions. 

36. An IO with its own legal personality will incur liability when violating its 

                                                 
30 DARIO, Article 6. 
31 DARIO, Article 7. 
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international obligations.32 As fictional legal entities, IOs are entirely reliant on 

their organs and agents to carry out their functions.33 An IO is responsible for its 

acts implemented through agents as long as three conditions are satisfied: (i) the 

IO has distinct legal personality; (ii) the acting entity is in fact agent of that 

organization, and (iii) the agent is exercising the functions entrusted to it by the 

organization.34  

37. In the instant case, ASNEC has its own legal personality distinct from its member 

States [1]. The Laocan Parliament was the agent of ASNEC [2] and it was merely 

exercising the functions entrusted by ASNEC when adopting the Measures [3]. 

Therefore, the Laocan Parliament merely acted as an agent of ASNEC in adopting 

the Measures, and ASNEC shall take full responsibility for the Measures.  

1. ASNEC has distinct legal personality. 

38. An IO constitutes an international legal person as soon as the founding member 

States have endowed an IO with international personality and have provided it 

with the factual means to exercise the IO’s distinct decision-making power.35 The 

ILC has taken the approach that IOs have a legal personality when they are in fact 

acting as separate entities and expressing independent will from their member 

states by being able to produce consequences outside the organization itself.36   

39. In the current case, ASNEC has its own legal personality because its Founding 

Charter explicitly declares its competence to act individually [a], and because in 

practice ASNEC has acted as a separate legal entity when interacting with other 

entities [b]. 

a. The ASNEC Founding Charter explicitly declares its competence to act as a 

legal entity. 

40. The founding documents of an international organization are the main sources to 

                                                 
32 Alvarez, P 4-9. 
33 Frank, P 726. 
34 DARIO, Article 6; Bahrami, P 28. 
35 Brownlie, P 649, 683. 
36 RIO Report (2003), P 11. 
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interpret the member States’ intention.37  

41. According to the ASNEC Charter, member States endowed the Council of the 

association with the decision-making power for exercising the association’s 

competence.38 A member State has obligations to comply with the decisions 

made by the Council when a majority of three-fourths of the members upholds 

the decision.39 The decisions made by the Council is distinct from the decisions 

of the separate members, because even when one Member State opposes the 

Council’s decision, the member state is still obliged to comply with such 

decision. Hence, ASNEC is able to exercise its own decision-making power 

through decisions made by a majority of its members.  

42. Besides, Article 120 of the ASNEC Charter explicitly states that the attribution of 

conduct between ASNEC and its member States shall be determined on a case by 

case basis, which suggests that ASNEC is capable of implementing its own 

conducts and taking responsibilities resulting therefrom. 

43. Therefore, the founding document explicitly expresses that the member States’ 

intention to establish a separate legal entity distinct from that of each member 

States. 

b. ASNEC has acted as a separate legal entity when interacting with other 

international entities. 

44. The most distinct feature of a separate legal person is its private autonomy in 

exercising decision-making power and take responsibilities of its acts.40 How an 

organization in fact plays its functions greatly matters in judging an 

organization’s legal personality. One of the determinative features of an 

international legal entity is its competence to enter agreements with other 

entities.41  

                                                 
37 See M. Hartwig, P 11; RIO Report (2003), P 11. 
38 Exhibit R-3. 
39 The ASNEC Charter, P820-830.                                                                              
40 See Jurisprudence, P 2696. 
41 Madeleine, P 48. 
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45. In the instant case, ASNEC signed the Treaty along with all of its member States, 

putting itself on the same footing as its members.42 Also, when signing the Seoul 

Agreement, ASNEC represented itself as a separate party from all its member 

States.43 Those practices show that ASNEC is more than a collective of its 

member countries, but an individual entity separating from all members. ASNEC 

establishes its own legal personality by acting as a stand-alone entity when 

interacting with other international entities. 

46. Accordingly, ASNEC established its distinct legal personality through the 

intention of its founding members and by its factual acts.  

2. The Laocan Parliament was the agent of ASNEC. 

47. The Laocan Parliament acted as an agent of ASNEC because ASNEC acted 

through Laocan Parliament for the purpose of implementing ASNEC decisions 

and fulfilling the association’s functions.  

48. In the DARIO Commentary, the drafter of DARIO explains how to identify an 

agent of an IO.44 The word “agent” shall be understood in the most liberal 

sense.45 The legal nature of a person is not decisive. Natural persons and legal 

persons can both be regarded as agents.46 What really matters for a person or 

entity to be regarded as the agent of the IO is whether the IO acts through it; i.e., 

whether the person or entity has been charged by the IO with carrying out, or 

helping to carry out one of the functions of the IO.47 Rules of the organization 

shall apply to the determination of the function of its organs or agents.48 For such 

determination, decisions, resolutions and other acts are relevant, whether they are 

binding or not, in so far as they gave functions to agents.49   

49. In the instant case, Article 120 of ASNEC Charter provides that ASNEC 

                                                 
42 The Treaty, L1585-1590. 
43 Seoul Agreement on Climate Change, L 845. 
44 DARIO Commentary (2011), P 55.  
45 Reparation, § 177; Nigel, P 32. 
46 DARIO Commentary (2011), P 55.  
47 DARIO Commentary (2011), P 56.  
48 DARIO Commentary (2011), P 55.  
49 DARIO, Article 6. 
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“enforces or implements its legal acts through organs of its Member State.” 

Therefore, ASNEC Charter confirms that ASNEC implements its missions by 

acting through the organs of its member States. The organs of ASNEC member 

States have been charged by ASNEC to carry out the functions of the united 

organization. As such, Laocan Parliament, as an organ of the Member State Laoc, 

will act as the agents of ASNEC when asked to implement ASNEC’s legal acts.  

50. Therefore, authorized by ASENC Charter, Laocan Parliament has acted as the 

agent of ASNEC in implementing ASNEC decisions.  

3. The Laocan Parliament was exercising the functions entrusted to it by 

ASNEC when implementing the Measures. 

51. One of the functions and targets of ASNEC is to improve the quality of the 

environment by promoting environmental protection policy.50 Coal Directive is 

ASNEC’s attempt to reach the aforesaid target. Article 18 of the Coal Directive 

mandates that the Member States shall bring into force the laws, regulations and 

administrative provisions necessary to comply with requirements set by Article 3 

and 7.  

52. The situation here is very similar to the UN peacekeeping scenario, where the 

conduct of the State organ is usually attributable to the UN. By responding to UN 

Resolutions and implementing measures which have been deemed necessary for 

the maintenance of international peace and security, the Member State’s organ is 

helping the UN to carry out its peacekeeping function.51  

53. Similarly, ASNEC intends to reduce the production of energy from coal-fired 

power plant to zero, and also mandates the Member States to achieve its goal by 

enacting laws, regulations or administrative provisions. By setting this mandatory 

requirement of the Coal Directive, ASNEC delegated the mission of phasing out 

all coal-fired power plants to Laocan Parliament. In order to achieve ASNEC’s 

                                                 
50 The ASNEC Charter, L 755-765. 
51 Behrami, § 134; Saramiti, § 134; Spijkers, P 539.  
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purpose, Laocan Parliament enacted domestic laws mandating the phasing out of 

coal-fired power plant. When Laocan Parliament implemented ASNEC’s 

decisions, it was carrying out the functions of ASNEC.  

54. Accordingly, when enacting Law 66/2016 and Law 72/2016, the Laocan 

Parliament was merely fulfilling its duty as ASNEC’s agent, helping to carry out 

the functions of ASNEC.  

B. Alternatively, ASNEC has exerted effective control over Laoc in implementing 

the Measures.  

55. If the Tribunal holds that the Laocan Parliament did not act as the agent of 

ASNEC in implementing the Measures, Respondent will otherwise submit that 

ASNEC has exerted effective control over Laoc in implementing the Measures in 

a way that said Measures shall be solely attributable to ASENC. 

56. According to the Article 7 of the DARIO, the conduct of an organ of a State is 

attributable to the IO if the IO exercises effective control over the conduct.52 

DARIO Commentary emphasizes that effective control is based on “the factual 

control that is exercised over the specific conduct taken.”53 Account needs to be 

taken of the “full factual circumstances and particular context”.54  

57. ASNEC has exerted effective control over Laoc in implementing the Measures 

because the decision to phase out power plant is made by ASNEC for its own 

target [1] and because the target to phase out coal-fired power plant by law 

enactment is binding on Laoc [2]. 

1. The decision to phase out power plant is made by ASNEC to fulfill its 

obligation. 

58. The Coal Directive is driven by ASENC’s ambition to reach and even go beyond 

the NDC it has committed under the Seoul Agreement, when Laoc did not 

                                                 
52 DARIO Commentary (2011), P 56. 
53 DARIO Commentary (2011), P 57. 
54 DARIO Commentary (2011), P 57. 
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communicate a separate NDC under the Seoul Agreement.55 Laoc voted against 

the adoption of Coal Directive but was outvoted.56 The decision that negatively 

impacts the interest of the coal-fired power plant investor was not made by Laoc. 

It was ASNEC’s act for fulfilling its own obligation under the Seoul Agreement. 

59. As such, Lao was forced and controlled to comply with the decision to phase out 

power plant because the decision was against Laoc’s will. 

2. The target to phase out coal-fired power plant by law enactment is 

binding on Laoc. 

60. The agreements concluded between the contributing States and IO provide the 

necessary elements to determine the degree of control exerted by the IO.57  

61. In the instant case, according to the ASNEC Charter, the legal acts of the 

association are classified as five categories with different level of binding force 

on the member States. The Coal Directive, which dictated the Laoc to take the 

Measures, belongs to the category of “directive”. Though leaving to the national 

authorities the choice of form and method, a directive shall be binding as to the 

result to be achieved.58 Thus, Laoc has no other choice but to implement the 

result set by the Coal Directive. 

62. The Coal Directive set a target that each member State “shall reduce the 

percentage of its final gross production of energy from coal-fired power plants to 

0 by 31 December 2028”. It also stated that the member States “shall bring into 

force the laws, regulations and administrative provisions necessary to comply 

with” the aforesaid target.59 Combining the two mandatory requirements set by 

the Coal Directive, Laoc had no other choice but to phase out all coal-fired power 

plant before 31 December 2028. The sole discretion Coal Directive left to Laoc 

was the methods as to how to reach those ends, either by enactment of laws and 

                                                 
55 Procedural Order No.4, P 2055-2060. 
56 Statement of Uncontested Facts, L 1495-1500. 
57 See ILA 2004 Report.  
58 Exhibit R-3. 
59 Exhibit R-3. 
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regulations, or publishing administrative provisions.  

63. Accordingly, ASNEC exercised factual control over the phase-out measures 

adopted by Laoc because the decision maker is ASNEC, and because Laoc was 

bound to comply with the decision. As such, the Measures are solely attributable 

to ASNEC, but not to Laoc.  

64. In conclusion, the Measures are not attributable to Respondent because when 

enacting the challenged measures, Laocan government was merely an agent of 

ASNEC tasked with implementing ASNEC’s decisions. Alternatively, ASNEC 

exerted effective control over Laoc in implementing the Measures, thus the 

Measures shall be attributable to ASNEC. 

Merits 

III. Laoc does not violate Article II (1) of ASNEC Energy Investment 

Treaty. 

65. Article II (1) of the Treaty provides that: 

Each Contracting Party shall accord at all times to Investments of Investors 

of other Contracting Parties fair and equitable treatment.  

The Investments shall also enjoy the most constant protection and security 

and no Contracting Party shall in any way impair by unreasonable or 

discriminatory measures their management, maintenance, use, enjoyment or 

disposal. In no case shall such Investments be accorded treatment less 

favorable than that required by international law, including treaty 

obligations.60 

66. Regarding treaty interpretation, Article 32 of the VCLT requires avoidance of the 

“result which is manifestly absurd or unreasonable”, e.g., redundancy.61 Article 

II (1) of the Treaty lists different obligations separately. Thus, the prevailing 

practice is to interpret these obligations as autonomous ones with independent 

                                                 
60 The Treaty, L 1645-1650. 
61 Article 32, VCLT. 
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meanings.62 

67. Laoc does not violate Article II (1) of the Treaty. First, Laoc has accorded FET to 

MFNB and Mountaintop (“the Investors”), for the Investors’ expectation of 

Laoc’s regulatory stability is not legitimate and Laoc’s measures do not constitute 

frustration [A]. Second, Laoc has extended constant protection and security to the 

Investors, for Laoc’s measures are pursuant to Laoc’s rational policy objectives 

and the Laocan officials have offered constant assistance to the Investors [B]. 

Third, Laoc’s measures do not constitute impairment by unreasonable and 

discriminatory measures, for the impacts on the Investors are not significant and 

Laoc’ treatment to the Investors is reasonable and non-discriminatory [C]. Fourth, 

Laoc has accorded treatment required by international law to the Investors, for the 

legitimate expectation of Laoc’s regulatory stability does not exist and Laoc’s 

measures do not constitute frustration [D].  

A. Laoc has accorded FET to Mountaintop and MFNB. 

68. Commentaries and tribunal decisions have included investors’ legitimate 

expectation of the host State’s regulatory stability as an essential element under 

FET.63 Frustration of legitimate expectation materializes only when (i) the 

investors’ expectation is legitimate, and (ii) the State’s measure frustrates the 

investors’ legitimate expectation.64 

69. The Investors’ expectation on Laoc’s regulatory stability is not legitimate because 

Laoc’s assurance and the Investors’ reasonable reliance do not exist [1]. Even if 

the Investors’ expectation were legitimate, Laoc does not frustrate the Investors’ 

expectation because Laoc’s need to regulate outweighs the impacts on the 

Investors [2]. Thus, Laoc does not frustrate the Investors’ legitimate expectation. 

                                                 
62 See e.g. Article 10, ECT; Article 2, Denmark/Slovenia BIT; Article 2, Egypt/Armenia BIT. Schreuer, P 63-155; 

Yannaca-Small, P 40-42; Plama, §163; WA Investments, § 461-691.  
63 Dugan, P 510; UNCTAD FET, P 63. Parkerings, § 330; MTD, § 163-167; Thunderbird, § 147-148. 
64 Antaris, § 360; ADF, § 189; Micula, § 669. 
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1. First, Mountaintop and MFNB’s expectation of Laoc’s regulatory 

stability is not legitimate. 

70. An investor’s expectation is legitimate only when (i) assurance attributable to a 

competent organ or representative of the State at the time of the investment 

exists, and (ii) the investors reasonably rely on the assurance.65  

71. In the current case, neither element exists. No assurance exists because the 

Ticadian Governor made no specific representation and Laoc’s regulatory 

environment at the time of the investment suggested possible regulatory changes 

[a]. Even if assurance existed, the Investors’ reliance is not reasonable because 

the Investors failed to exercise due diligence on Laoc’s totality of the 

circumstances [b].  

a. First, no assurance exists at the time of the investment. 

72. Assurance can only arise from the host State’s specific representation at the time 

of the investment.66 The tribunal in Crystallex opined that specific representation 

requires the statements that target the challenged measures.67 Crystallex 

concerned Venezuela’s denial of a permit to Crystallex to exploit Las Cristinas.68 

Crystallex claimed that Venezuela’s denial breached Venezuela’s specific 

representation.69 In particular, Crystallex pointed to (i) the Venezuelan officials’ 

statements and (ii) the letter from the Office of Permission of the Ministry of 

Environment (“OPME”) to Crystallex.70  

73. The Crystallex tribunal held that the officials’ statements did not establish 

specific representation, for the officials did not particularly mention the permit 

and had no authority over issuing the permit.71 By contrast, OPME was in charge 

of issuing the permit and specified its intention in the letter to grant the permit to 

                                                 
65 Mclachlan, P 316; Micula, § 668. 
66 CMS, § 277; EDF I, § 217; Total, § 117; ADF, § 189; Glamis, § 621; Yannaca-Small, P 362 
67 Crystallex, § 546-575. 
68 Crystallex, § 9-63. 
69 Crystallex, § 546-575. 
70 Crystallex, § 550-556. 
71 Crystallex, § 550-555. 
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Crystallex.72 Thus, the letter exclusively targeted the challenged measure and 

constituted specific representation.73  

74. Unlike the letter in Crystallex, the Ticadian Governor’s statement in the current 

case was generic and ambiguous. The Governor’s assertion that Laoc was suitable 

for investment and that officials would cooperate showed nothing more than a 

general welcome to the Investors.74 The Governor never specifically described 

how the government officials would cooperate, nor did he promise that Laocan’s 

regulatory environment would remain favorable to the Investors. On the contrary, 

the Ticadian Governor noted that he would offer helps only “within the scope 

of … Laocan law” and “in his power.”75 The language shows that Laoc’s 

regulatory environment might alter in the future, and that the Investors’ 

investment would be subject to the new laws.  

75. Moreover, as the officials in Crystallex, the Governor had no authority over 

Laoc’s regulatory environment. The Governor’s mandate was limited to 

facilitating the development of the Ticadian economy and supervising the 

activities of the Laocan authorities within Ticadia.76 The legislative power 

resided exclusively in the Laocan Parliament.77  

76. Therefore, the Governor’ statements only expressed general support of the 

Investors’ business activities in Laoc and was not narrowly tailored to Laoc’s 

regulatory stability. Consequently, the Governor’s statements do not constitute 

specific representation and no assurance exists.  

77. Even if the Tribunal holds that assurance can also arise from Laoc’s regulatory 

environment, Laoc’s regulatory environment already suggested future changes at 

the time of the investment and thus constitutes no assurance.78  

                                                 
72 Crystallex, § 561-562. 
73 Crystallex, § 562. 
74 Exhibit C-2, L 179; Exhibit C-5, L 289. Procedural Order No.3, L 1787-1790. 
75 Exhibit C-2 L 177-182. 
76 Procedural Order No.3, L 1780-1785. 
77 Statement of Uncontested Facts, L 1400. 
78 Antaris, § 366; Philip Morris, § 342; Volkov, P 360. 
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78. Parkerings is a case where the tribunal found no assurance from the regulatory 

environment.79 In Parkerings, the investors signed a contract regarding a public 

parking system with the city of Vilnius in Lithuania.80 Shortly after, the 

Lithuanian parliament enacted new laws that deprived the investors of expected 

returns from the parking system.81 The Vilnius municipal government also 

terminated the agreement with the investors.82  

79. The tribunal found that Lithuania at the time was in transition from being part of 

the Soviet Union to a member of the European Union.83 Such a volatile political 

climate suggested future regulatory changes.84 Therefore, the tribunal found no 

assurance from the regulatory environment.85 

80. Analogous to Parkerings, Laoc was a country in transition. In Laoc, 

environment-related movements have been growing from the 2000s.86 Members 

of the Laocan Parliament submitted draft laws proposing the transition to 

renewable energy in 2008.87 Besides, the coal-fired industry has been highly 

regulated in Laoc.88 Laoc’s energy regulations required the Laocan government 

to pursue the best available techniques (BAT), such as renewable energy.89 

Outside Laoc, pro-environment political parties have gained wide support in all 

countries neighboring Laoc ever since the mid-2000s.90  

81. Therefore, as in Parkerings, the political and the regulatory environment in Laoc 

and Laoc’s neighboring countries suggested regulatory changes. The signal of the 

regulatory changes was more evident than that in Parkerings, for the evidence 

centered exclusively on the phase-out of the conventional power and the 
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transition to renewable energy. Against this background, the Investors should 

have foreseen the regulatory change for Laoc’s energy industry. Accordingly, the 

Investors cannot establish assurance from Laoc’s regulatory environment. 

82. In summary, the Ticadian Governor never promised that Laoc’s regulatory 

environment would remain favorable to the Investors. Laoc’s regulatory 

environment at the time of the investment suggested possible regulatory changes 

in the future. Therefore, no assurance exists in the instant case. 

b. Alternatively, Mountaintop and MFNB’s reliance is unreasonable. 

83. Even if assurance existed in the current case, the Investors’ reliance on the 

assurance is unreasonable. The Investors failed to exercise due diligence before 

making the investment. 

84. Reasonableness of the reliance requires an investor to conduct due diligence of 

the host State’s totality of the circumstances.91 MTD was an arbitration in which 

the tribunal found the investor’s reliance unreasonable based on the Investors’ 

failure to exercise due diligence.92 In MTD, the investor signed a real-estate 

investment contract with the Chilean Government.93 However, the Chilean 

zoning laws at the time of the investment prohibited the land at issue to be 

developed for real-estate construction.94 As opined by the tribunal, MTD 

conducted no research on Chile’s legal and business environment and no 

feasibility study of the investment.95 MTD rushed for the commencement of the 

project and disregarded the necessary precautions.96 Thus, MTD failed to 

conduct due diligence as a reasonable investor would do and MTD’s reliance was 

unreasonable.97  

85. As the investors in MTD, MFNB and Mountaintop failed to analyze Laoc’s 
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business environment. From the 2000s, ASNEC countries neighboring Laoc have 

witnessed frequent and severe floods.98 As a result, the renewable industry has 

played an increasingly significant role in energy provision in countries 

neighboring Laoc.99 Specifically, Laoc suffered six out of the fourteen floods in 

the ASNEC region between 2000 and 2015.100 These floods have claimed 85,000 

lives, destroyed over 50,000 houses, and damaged local infrastructures in Laoc.101 

Laoc’s efforts to build dams, levees and other protective constructions have been 

in vain.102 For a reasonable investor, the disastrous effects of climate change 

should have demonstrated the tendency of coal phase-out in Laoc. ASNEC 

Council substantiated this inference and opined that the existing evidence was 

sufficient for a reasonable investor to make decisions.103  

86. As the investors in MTD, Mountaintop and MFNB failed to evaluate Laoc’s legal 

environment. Environment-related political movements have been increasing in 

Laoc since the 2000s.104 Laocan politicians have been submitting draft laws 

proposing renewable energy.105 The Laocan government has included the pursuit 

of BAT in Laoc’s energy industry regulation.106 Pro-environment political parties 

have won elections in all countries neighboring Laoc.107 Transitions in legal 

environments within and outside of Laoc suggested that the Investors’ investment 

might not proceed as expected.  

87. As the investors in MTD, Mountaintop and MFNB invested hastily. In the board 

meeting regarding the Financing Agreement between the Investors, the MFNB 

directors’ attitudes toward the investment differed. Some criticized that MFNB 

should have more cautiously approached the high-value investment in the highly 
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regulated industry.108 Many were concerned that the amount of the investment 

was too high, while the guarantee offered by Mountaintop was too limited.109 

The Investors could have researched Laoc’s energy market more thoroughly 

before investing. However, the Investors rushed to conclude the Financing 

Agreement of six hundred million US dollars in no more than a month after the 

board meeting.110 

88. Given that an investment in its nature aims to generate long term returns, a 

reasonable investor should consider regulatory environment more so than the 

existing one at the time of the investment. LWM’s parliamentary majority and 

endorsement of the coal-fired industry thus did not relieve the Investors of the 

need to evaluate the impacts of climate change and the emerging political 

movements in Laoc.111 The Investors should have considered the MFNB 

directors’ warnings more seriously.  

89. As the Investors failed to evaluate Laoc’s investment environment and invested 

hastily, the Investors did not conduct due diligence on Laoc’s totality of the 

circumstances. Therefore, the Investors’ reliance is not reasonable.  

90. In conclusion, no assurance exists in the instant case, for the Ticadian Governor 

made no specific representation and the regulatory environment at the time of the 

investment suggested regulatory changes. Even if assurance existed, the 

Investors’ reliance is not reasonable because the Investors failed to conduct due 

diligence on Laoc’s totality of the circumstances. Therefore, the Investors do not 

have legitimate expectation on Laoc’s regulatory stability.  

2. Alternatively, Laoc does not frustrate Mountaintop and MFNB’s 

legitimate expectation. 

91. Even if the Investors had a legitimate expectation of Laoc’s regulatory stability, 
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Laoc does not frustrate the Investors’ legitimate expectation. Laoc’s need to 

regulate outweighs the impacts on the Investors.  

92. In determining whether a State’s conduct constitutes frustration, tribunals adopt a 

balancing test and compare the effects on the investors and the interests of the 

government.112 According to Rudolf Dolzer and Christoph Schreuer, the long-

upheld underlying principle is that “stability . . . does not affect the State’s right 

to exercise its sovereign power to legislate and to adapt its legal system to 

changing circumstances”.113 

93. The Mamidoil tribunal echoed this principle.114 In Mamidoil, Mamidoil invested 

in the fuel transport business at Durres port in Albania in 1999.115 However, 

Albania banned the transport of fuel products at the Durres Port in 2009.116  

94. Albania’s ban on fuel products transportation aimed to modernize the port 

facilities, to protect the environment and to build modern petroleum-handling 

facilities.117 The tribunal noted that Albania was in transition to the rule of law 

and a market economy, and that Albania had witnessed increasing passenger and 

merchandise operations.118 In this context, Albania’s regulatory framework 

would naturally be chaotic and Albania’s need to accomplish the aforementioned 

policy objectives was urgent.119 Moreover, Albania’s policy objectives were 

supported by the international donor community and expert advice.120 Therefore, 

the tribunal held that Albania’s need to regulate outweighed the impacts on the 

individual investor Mamidoil.121 

95. The instant case is similar to Mamidoil in three aspects. First, Laoc is also a 

country in transition. Environment-related political movements and legislation 
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proposals in Laoc have been increasing.122 Pressures on Laoc from the foreign 

pro-environment political parties have been intensifying.123 In the transition to 

the renewable agenda, Laoc’s regulatory environment in the energy industry will 

naturally be unstable. 

96. Second, Laoc has also faced urgent needs to regulate. Laoc suffered six serious 

floods in the past fifteen years.124 These floods have resulted in serious casualties 

and significant damage to the infrastructure.125 Laoc’s past efforts to build 

protective constructions have failed.126 Thus, Laoc’s need to combat climate 

change through the coal phase-out measure is urgent. Besides, as the coal-fired 

power plants long dominated Laoc’s energy provision,127 the coal phase-out 

measure would generate potential risks of electricity shortage and economic 

distress. Therefore, Laoc’s need to develop the renewable energy industry is also 

urgent. 

97. Third, Laoc’s policy objectives were also supported by neighboring countries and 

experts. For instance, experts have found convincing evidence that coal emissions 

directly contributed to the frequent floods in Laoc.128 ASNEC countries urged 

the reduction of coal emissions and the transition to renewable energy in Laoc.129 

98. Therefore, on one hand, the evidence supports that the coal phase-out measure 

and the energy transition plan would be the most effective way in which Laoc 

could save tens of thousands of lives and protect extensive infrastructures. On the 

other hand, the Investors could still generate profits from the T1 operation for 

another twelve years.130 Laoc also introduced the feed-in tariff scheme to further 

limit the impacts on the Investors.131 Thus, Laoc’s need to regulate outweighs the 
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impacts on the Investors. To hold otherwise would violate the widely accepted 

principle that a State has the right to regulate on urgent public issues. 

99. In sum, the Investors’ expectation on Laoc’s regulatory framework stability is not 

legitimate, for Laoc’s assurance and the Investors’ reasonable reliance do not 

exist. Even if the Investors’ expectation were legitimate, Laoc’s conduct does not 

constitute frustration because Laoc’s need to regulate outweighs the impacts on 

the Investors. Accordingly, Laoc has accorded FET to the Investors. 

B. Laoc has extended constant protection and security to Mountaintop and MFNB. 

100.The Treaty requires the contracting States to provide “constant protection and 

security” to foreign investors.132 Under the “constant protection and security” 

obligation, a State only needs to protect the foreign investors’ physical security.133 

Physical security concerns the destruction of the investors’ buildings and 

facilities.134 In the instant case, the Investors’ land and facilities suffered no loss. 

Therefore, Laoc has extended constant protection and security to the Investors. 

101.Alternatively, even if the Tribunal holds that the “constant protection and 

security” obligation also requires a State to protect the investor’s legal security,135 

Laoc fulfills said obligation in the instant case. 

102.Tribunals have long held that the “constant protection and security” obligation 

does not impose strict liability on the host State.136 Specifically, the obligation 

does not ban a State from regulating in a manner that may negatively affect a 

claimant’s investment, so long as the State exercises due diligence.137 

103.AES is an arbitration where the tribunal found that the State regulatory change did 

not breach the “constant protection and security” obligation.138 AES was an 

investor in the power generation industry and entered into a power purchase 
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agreement with Hungary in 1996. Hungary later enacted the 2006 Electricity Act 

Amendment and the Price Decrees, which substantially devalued AES’s 

investment.139 The 2006 Electricity Act Amendment and the Price Decrees aimed 

to ensure a reasonable return for all the energy generators in Hungary.140 The 

tribunal held that the policy objectives were rational and thus no breach of the 

“constant protection and security” obligation existed.141 

104.The instant case is analogous to AES in that Laoc’s coal phase-out measure and 

energy transition plan were based on the rational policy objectives. Laoc suffered 

serious causalities and considerable infrastructure damage due to the severe 

floods.142 Scientific evidence showed that coal emissions directly contributed to 

said floods.143 Thus, Laoc’s need to combat climate change was urgent. The coal 

phase-out measure created the risk of economic distress and electricity shortage. 

Thus, Laoc’s need to develop the renewable energy sector was also urgent. 

Therefore, Laoc’s coal phase-out measure and energy transition plan had rational 

policy objectives. 

105.Circumstantial evidence also supports Laoc’s fulfillment of the “constant 

protection and security” obligation. The Ticadian Governor has offered constant 

assistance to the Investors throughout the investment. The Governor proactively 

oversaw the construction of T1.144 The Governor’s office was one of the main 

points of contact for T1-related issues.145 The Governor’s deputy routinely 

facilitated Mountaintop and T1 employees’ communications with Laocan 

authorities.146 

106.Moreover, the Laocan government has endeavored to limit the impacts on the 

Investors. The Laocan delegate in ASNEC Council voted against the adoption of 
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the Coal Directive.147 After being outvoted, Laoc consulted with the relevant 

stakeholders and the internal advisors in the coal-fired industry before 

implementing the coal phase-out measure and the energy transition plan.148 

107.In conclusion, Laoc’s coal phase-out measure and energy transition plan had 

rational policy objectives. The Laocan officials offered constant assistance 

throughout the Investors’ investment. Thus, Laoc has extended constant 

protection and security to the Investors. 

C. Laoc has extended reasonable and non-discriminatory treatment to 

Mountaintop and MFNB. 

108.The Treaty contains an Impairment Clause which forbids the contracting States 

from impairing foreign investors’ interests by unreasonable and discriminatory 

measures.149 

109.An Impairment Clause argument prevails only when (i) the State’s measures 

constitute impairment, and (ii) the State’s measures are unreasonable or 

discriminatory.150 The threshold for an Impairment Clause argument is high and 

generally requires the State actions to be “shocking”.151 

110.Both elements of the Impairment Clause are absent in the current case. Laoc does 

not impair the Investors’ interest, for the adverse impacts on the Investors are not 

significant [1]. Even if the impacts on the Investors were significant, Laoc’ 

treatment to the Investors is reasonable and non-discriminatory. Laoc’s measures 

are reasonable because the measures directly respond to Laoc’s rational policy 

objectives. Laoc’s measures are non-discriminatory because the Investors are in 

different circumstances and Laoc’s differential treatment to the Investors has 

reasonable justifications [2]. 
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1. First, Laoc’s measures do not establish impairment. 

111.Impairment requires the impacts on the investment by the challenged measures to 

be significant.152 The tribunal in SunReserve specified the standard of 

“significant”.153 In SunReserve, the challenged measures resulted in between 2% 

and 19% value reductions of the claimant’s various investments.154 The tribunal 

held that such value reduction constituted no impairment, for the challenged 

measures did not decrease the value to anything less than a “fair 

remuneration”.155 

112.Like SunReserve, the Investors’ investment in this instant case has received a fair 

return. Laoc did not collect the land purchased or destroy the factories 

constructed by the Investors. Laoc set the maximum deadline for the phase-out of 

coal-fired power plants possible under the Coal Directive.156 During the 12 years 

left before the phase-out deadline, T1 could continue operation and generate 

returns as expected.  

113.Notably, the coal phase-out plan would reduce the coal demand in the long term 

and thus decrease the coal price. With the lower coal price, T1’s profit margin 

could be even larger than that before the enactment of the coal phase-out plan. 

114.Thus, the impacts on the Investors’ investment are not significant enough to 

constitute impairment under the Impairment Clause. 

2. Alternatively, Laoc’s measures are reasonable and non-discriminatory. 

115.Even if the impacts on Mountaintop and MFNB’s investment were significant, 

Laoc’s measures are reasonable and non-discriminatory.  

116.Laoc’s measures are reasonable because the measures directly respond to Laoc’s 

rational policy objectives [a]. Laoc’s measures are non-discriminatory because 
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MFNB and Mountaintop were in different circumstances with LRC and Laoc’s 

differential treatment has reasonable justifications [b]. 

a. Laoc’s measures are reasonable. 

117.A State measure is reasonable as long as the measure is pursuant to a rational 

policy and the measure is related to the policy objective.157 The threshold of an 

unreasonable State measure is high and requires proof of a manifest lack of legal 

propriety.158 

118.The tribunal in Genin demonstrated the widely accepted principle of deference to 

a State’s regulatory power.159 In Genin, the central bank of Estonia revoked the 

license of the Estonian Innovation Bank (“EIB”).160 The central bank did not 

give formal notice to EIB and made the revocation immediately effective.161 

119.The tribunal found the revocation reasonable.162 The central bank aimed to 

exercise its legal obligations to regulate the Estonian banking sector.163 Estonia’s 

need to scrutinize the banking sector was rational, for the need was especially 

urgent when Estonia was in political and economic transition.164 The tribunal 

also found that the central bank’s revocation was part of the bank regulating 

process and did not amount to “bad faith, a willful disregard of due process of 

law or an extreme insufficiency of action.”165 Therefore, the tribunal held that the 

revocation was reasonable.166 

120.In this instant case, Laoc’s policy objectives were to combat climate change, to 

address economic distress and to reduce electricity shortage. As in Genin, Laoc’s 

need to regulate was urgent. Laoc suffered serious casualties and considerable 

infrastructure damage due to the severe floods. In addition, since the coal-fired 
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power plants played a dominant role in Laoc’s economy and energy provision,167 

Laoc’s coal phase-out measure generated risks of economic distress and 

electricity shortage. The impacts of economic distress and electricity shortage 

would be huge and Laoc could not wait until the risks materialize. 

121.Laoc’s policy objectives would seem more urgent considering Laoc’s political 

and regulatory environment. As in Genin, Laoc has been in political and 

regulatory transition. Domestic political movements and legislative proposals 

regarding energy transition have been increasing.168 Other ASNEC countries 

have also been pressing Laoc to convert to renewable energy.169 Therefore, 

Laoc’s policy objectives are rational under the circumstances. 

122.Laoc’s measures were also reasonable for achieving Laoc’s policy objectives, as 

was the case in Genin. Laoc’s coal phase-out measure was the most effective way 

to combat climate change, for experts found convincing evidence that coal 

emissions directly contributed to the natural disasters in Laoc.170  

123.Laoc’s energy transition plan responded to the need of addressing economic 

distress and electricity shortage. Since Laoc heavily relied on the coal-fired 

power in the past, Laoc’s renewable energy industry was still at its rudimentary 

stage. 171 The creation of the State-funded LRC was necessary to guide Laoc’s 

renewable energy industry in accordance with Laoc’s conditions. The energy 

transition plan also encouraged new investors in the renewable energy industry by 

offering the feed-in tariff scheme.172 Therefore, Laoc did not act in a manifestly 

irrational way.  

124.In conclusion, Laoc’s measures directly respond to Laoc’s rational policy 

objectives. Therefore, Laoc’s measures are reasonable. 
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b. Laoc’s measures are not discriminatory. 

125.A State measure is discriminatory only when the measure treats investors in 

similar circumstances differently without reasonable justification.173 In 

determining the similarity of the circumstances, tribunals focus on whether the 

investor is in direct competition with others that have allegedly received the 

differential treatment.174  

126.In Myers, a US hazardous waste facility contracted with Canadian companies to 

process Canadian companies’ polychlorinated biphenyl (“PCB”).175 The US 

facility later challenged the Canadian government’s decision to ban all exports of 

PCB as being discriminatory.176 In its reasoning, the tribunal emphasized that the 

US company directly competed with several Canadian businesses because they 

all provided PCB waste process services.177 Therefore, the tribunal held that the 

US waste facility was in similar circumstances to the Canadian businesses.178 

127.BG Group involved an unsuccessful claim of discriminatory treatment against 

Argentina.179 BG Group was a gas distribution investor.180 BG Group contended, 

among other claims, that the Argentinian government treated largely foreign-

controlled energy companies less favorably than other public service providers.181 

BG Group thus claimed that Argentina’s treatment was discriminatory.182 The 

tribunal found that BG Group offered no justification that BG Group was in “like 

circumstances” with other public service providers.183 Rather, the gas distribution 

sector was at first glance a different economic sector from other public service 

industries.184 The tribunal thus held that Argentina’s differential treatment was 
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not discriminatory.185 

128.In the instant case, Laoc’s coal phase-out plan covered all coal-fired plants in 

Laoc with no differential treatment.  

129.Laoc’s energy transition plan treated the Investors differently from LRC. 

However, as in BG Group, the coal-fired industry and the renewable industry are 

at first glance not in a similar situation. Moreover, unlike in Myers, the Investors’ 

business was different from that of LRC. When Laoc introduced the energy 

transition plan, the Investors still focused their investment in the coal-fired 

industry. LRC, on the other hand, invested only in the renewable industry.186 

Thus, the Investors were not competing with LRC.  

130.In addition, the energy transition plan offered the feed-in tariff scheme as capital 

support to the Investors, so long as the Investors entered into the renewable 

energy industry and started to compete with LRC.187 

131.Laoc’s policy objectives further justified Laoc’s differential treatment. Laoc 

aimed to combat climate change by phasing out the coal-fired plants and to 

address economic distress and electricity shortage by developing the renewable 

energy industry. The differential treatment was a necessary step to achieve the 

policy objectives.  

132.Thus, the Investors are not in similar circumstances with LRC and Laoc’s policy 

objectives justified Laoc’s differential treatment. Laoc’s measures are not 

discriminatory. 

133.In conclusion, Laoc’s measures do not constitute impairment by unreasonable and 

discriminatory measures. First, Laoc does not impair the Investors’ interest, for 

the impacts on the Investors are not significant. Even if the impairment existed, 

Laoc’ treatment to the Investors is reasonable and non-discriminatory. Laoc’s 
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measures are reasonable because the measures respond to Laoc’s rational policy 

objectives. Laoc’s measures are non-discriminatory because the Investors are in 

different circumstances and Laoc’s treatment to the Investors has reasonable 

justifications. 

D. Laoc has accorded treatment to MFNB and Mountaintop required by 

international law. 

134.The Treaty requires the contracting States to accord treatment no less favorable 

than that required by international law to foreign investors.188 

135.Tribunal decisions and scholars generally equate “treatment required by 

international law” with “minimum standard of treatment”.189 Though the 

dominant view is that FET and international law are independent concepts, rarely 

will a tribunal apply them differently in practice.190 Scholars and arbitrators 

opine that the non-violation of FET will establish the non-violation of the 

minimum standard of treatment.191 

136.The Investors’ expectation on Laoc’s regulatory framework stability is not 

legitimate, for Laoc’s assurance and the Investors’ reasonable reliance do not 

exist. Even if the Investors’ expectation were legitimate, Laoc’s conduct does not 

constitute frustration because Laoc’s need to regulate outweighs the impacts on 

the Investors. Thus, Laoc has accorded FET to the Investors. Consequently, Laoc 

has accorded treatment to the Investors required by international law. 

137.In conclusion, Laoc has accorded FET and extended constant protection and 

security to the Investors. Laoc’s measures do not constitute impairment by 

unreasonable and discriminatory measures. Laoc has accorded treatment required 

by international law to the Investors. Therefore, Laoc does not violate Article II 

(1) of ASNEC Energy Investment Treaty. 
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Procedures 

IV. The arbitrator Mr. Perry Mason should be disqualified from the 

current arbitration. 

138.Mr. Mason’s previous appointment in Hewer Plants and C-Energy, his statements 

on the podcast “The Arbitration Station” and Twitter, and his non-disclosure of 

the appointment and the statement give rise to justifiable doubts about his 

independence and impartiality [A]. Respondent files the challenge within the time 

limit of 15 days [B]. Therefore, Mr. Mason should be disqualified from the 

current arbitration. 

A. Justifiable doubts exist about Mr. Mason’s impartiality and independence. 

139.Article 12 (1) of the 2010 UNCITRAL Rules provides the following: 

Any arbitrator may be challenged if circumstances exist that give rise to 

justifiable doubts as to the arbitrator’s impartiality or independence.192 

140.Tribunals examine an arbitrator’s impartiality and independence from the 

perspective of a reasonable third party.193 

141.Justifiable doubts exist in the instant case about Mr. Mason’s impartiality and 

independence. Mr. Mason’s appointment in Hewer Plants and C-Energy raises 

justifiable doubts about his independence and impartiality, for Hewer Plants and 

C-Energy are factually and legally identical to the instant arbitration [1]. Mr. 

Mason’s statements on the podcast “The Arbitration Station” and Twitter raise 

justifiable doubts about his independence and impartiality, for these statements 

indicate that Mr. Mason was in denial about the validity of climate change 

arguments [2]. Mr. Mason’s non-disclosure of his previous appointment and 

statements increases the doubts about his independence and impartiality [3]. 

                                                 
192 Article 12 (1), 2010 UNCITRAL Rules. 
193 Caron, P 383; Commission, P 52-56; Burlington; § 77; Universal, § 20; Caratube, § 91. 
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1. Mr. Mason’s appointment in Hewer Plants and C-Energy raises justifiable 

doubts about his independence and impartiality. 

142.An arbitrator’s previous appointment is an important consideration to determine 

the arbitrator’s impartiality and independence.194 In Caratube, the claimant 

challenged the arbitrator Mr. Boesch based on Mr. Boesch’s previous arbitration 

experience in Ruby Roz case.195 Ruby Roz case reached a unanimous decision in 

favor of the respondent Kazakhstan. In both Caratube and Ruby Roz, the claims 

were the Kazakh government’s breach of the legal obligations under Kazakh 

domestic law and the customary international law.196 In both Caratube and Ruby 

Roz, the factual bases of the claims were the Kazakh government’s frequent and 

harassing intrusions into the claimant’s affairs, the Kazakh government’s State-

organized campaigns, and the Kazakh government’s seizure on the claimant’s 

legal and accounting documents.197  

143.The tribunal found that Caratube and Ruby Roz were factually and legally 

similar.198 Mr. Boesch possessed the factual and legal knowledge from his 

appointment in Ruby Roz case.199 Thus, Mr. Boesch could not stay unbiased and 

consider the nuanced but significant facts in Caratube in the view of a reasonable 

third party.200 Consequently, the Caratube tribunal disqualified Mr. Boesch.201 

144.As in Caratube, Mr. Mason’s previous appointment in Hewer Plants involved 

highly identical facts and legal issues to those of this instant case.  

145.Factually, both Wellfalcon and Laoc suffered from climate change.202 Both 

Wellfalcon and Laoc witnessed growing domestic environment-related 

movements.203 Both Wellfalcon and Laoc were contracting States of the Treaty 

                                                 
194 Caratube, § 76-77; Tidewater, § 65-72; See Levine, P 62.  
195 Caratube, § 66. 
196 Caratube, § 71-91. 
197 Caratube, § 71-91. 
198 Caratube, § 87-88. 
199 Caratube, § 88. 
200 Caratube, § 89. 
201 Caratube, § 91. 
202 Statement of Uncontested Facts, L 1470-1475. 
203 Statement of Uncontested Facts, L 1476-1490. 
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and bound by the Coal Directive.204 Both Wellfalcon and Laoc set the maximum 

phase-out deadline possible under the Coal Directive for Hewer Plants and 

MFNB and Mountaintop.205 Both Hewer Plants and MFNB and Mountaintop 

were conventional power investors, whose investment had similar initiation time 

and expected life cycle.206 

146.Legally, Hewer Plants and the instant arbitration both hinged upon the issues of 

FET and the attribution of the conduct between the host States and ASNEC.207 

Specifically on the FET issue, both arbitrations examined the investors’ legitimate 

expectations and the State’s right to regulate.208 

147.The overlapping facts are central to the overlapping legal issues in Hewer Plants 

and the instant arbitration. Therefore, Hewer Plants is identical to the current 

case. The dispute in C-Energy was expected to have similar facts and legal issues 

as in Hewer Plants.209 Thus, C-Energy is also identical to the instant arbitration.  

148.Hewer Plants and C-Energy concerned highly similar facts and legal issues with 

those in the instant arbitration. From a reasonable third party’s view, Mr. Mason 

cannot remain unbiased and discard his knowledge of the previous arbitrations. 

The unanimous decision in Hewer Plants further enhances Mr. Mason’s bias on 

the issues in the current case. Therefore, Mr. Mason’s appointment in Hewer 

Plants and C-Energy raises justifiable doubts against his independence and 

impartiality.  

2. Mr. Mason’s statements on The Arbitration Station and Twitter raise 

justifiable doubts about his independence and impartiality. 

149.Tribunals have included an arbitrator’s statement as part of the consideration of 

the arbitrator’s independence and impartiality.210 Mirroring these decisions, the 

                                                 
204 Exhibit R-3, L789-800. 
205 Statement of Uncontested Facts, L 1495-1500; Exhibit R-9, L 1254-1256. 
206 Exhibit R-9, L 255-257; Statement of Uncontested Facts, L 1437-1448; Procedural Order No.4, L 2037-2038. 
207 Exhibit R-9, L 1258; Procedural Order No.3, L 1918-1922. 
208 Procedural Order No.3, L 1918-1922. 
209 Procedural Order No.3, L 1933-1935. 
210 National Grid,§92-102; Perenco II, § 48-58; Fábrica, § 50-57. 
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IBA Guideline provides that the arbitrator’s statement raises justifiable doubts if 

“the arbitrator has publicly advocated a specific position regarding the case that is 

being arbitrated, whether in a published paper or speech or otherwise.”211 

150.In evaluating the challenged arbitrator’s statement, the tribunal in National Grid 

considered the context in which the challenged statement is made.212 The 

arbitrator Mr. Kessler’s challenged statement was biased if viewed in isolation.213 

However, the languages following the challenged statement would eliminate the 

doubts about Mr. Kessler’s impartiality.214 The tribunal thus rejected the 

challenge against the arbitrator.215 

151.The instant case is similar with National Grid in that the meanings of Mr. 

Mason’s statement would differ when viewed in isolation and in the entire 

context respectively.  

152.Mr. Mason’s statements on the podcast “The Arbitration Station” appeared to be 

his career advice when viewed in isolation. However, Mr. Mason was appointed 

as an arbitrator in Hewer Plants in August 2016 and C-Energy in March 2018.216 

Mr. Mason’s podcast statement occurred in May 2018 after said appointment.217 

Notably, Mr. Mason emphasized on the podcast that he had seen situations where 

“projects are approved” and where “the public opinion shifts and environmental 

measures are taken”.218 This statement could reasonably be interpreted as a 

reference to Hewer Plants and C-Energy.  

153.Immediately following this statement, Mr. Mason continued in saying that 

climate change added nothing new to a state’s police powers arguments.219 Taken 

as a whole, Mr. Mason’s statements demonstrated Mr. Mason’s position that 

                                                 
211 Article 3, 3.5.2, IBA Guideline. 
212 National Grid,§92-102. 
213 National Grid, § 92. 
214 National Grid, § 92-102. 
215 National Grid, § 92-102. 
216 Procedural Order No.3, L 1900-1912; Procedural Order No.4, L 2043. 
217 Exhibit R-8, L 1189. 
218 Exhibit R-8, L 1225-1228. 
219 Exhibit R-8, L 1229-1230. 
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climate change arguments could never prevail in Hewer Plants, C-Energy and 

other legally and factually similar cases. Therefore, Mr. Mason’s statement on the 

podcast raises justifiable doubts about his impartiality and independence when 

viewed in the entire context. 

154.Likewise, Mr. Mason’s “ground-breaking” comment on Twitter appeared 

ambiguous when viewed in isolation.220 However, the article under the “ground-

breaking” comment described the situation that numerous arbitrations against 

ASNEC countries were pending with no precedent before Hewer Plants.221 The 

article also covered the basic facts and legal issues in Hewer Plants.222 

155.Taken with the article, Mr. Mason’s “ground-breaking” comment could be 

reasonably interpreted as celebrating his decision in Hewer Plants. Hewer Plants 

was “ground-breaking” because Mr. Mason’s decision provided guidance on how 

to navigate the legal uncertainties in factually and legally similar pending 

arbitrations. Therefore, Mr. Mason’s Twitter statement showed his bias on climate 

change arguments when viewed in the entire context, and thus raises justifiable 

doubts about Mr. Mason’s independence and impartiality. 

156.Therefore, Mr. Mason’s statements on “The Arbitration Station” and Twitter 

demonstrate Mr. Mason’s denial of the validity of climate change arguments. Mr. 

Mason’s statements raise justifiable doubts about his independence and 

impartiality. 

3. Mr. Mason’s non-disclosure of his previous appointment and statements 

substantiates the doubts about his independence and impartiality. 

157.Article 11 of the 2010 UNCITRAL Rules provides that: 

When a person is approached in connection with his or her possible 

appointment as an arbitrator, he or she shall disclose any circumstances 

likely to give rise to justifiable doubts as to his or her impartiality or 

                                                 
220 Exhibit R-10, L 1270. 
221 Exhibit R-9, L 1240-1265. 
222 Exhibit R-9, L 1240-1265. 
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independence.223  

158.Even though failure to disclose alone does not per se establish the justifiable 

doubts,224 tribunals have long included non-disclosure as circumstantial evidence 

of doubts about an arbitrator’s independence and impartiality.225 

159.In the instant case, Mr. Mason’s previous appointment and statements have raised 

justifiable doubts about his impartiality and independence. However, Mr. Mason 

failed to disclose said appointment and statement.  

160.Therefore, Mr. Mason’s non-disclosure substantiates the doubts about his 

independence and impartiality. 

B. Respondent files the challenge against Mr. Mason timely. 

161.Article 13 of the 2010 UNCITRAL Rules provides that: 

A party that intends to challenge an arbitrator shall send notice of its 

challenge within 15 days after it has been notified of the appointment of the 

challenged arbitrator, or within 15 days after the circumstances mentioned 

in articles 11 and 12 became known to that party.226  

162.Article 13 requires the challenging party’s actual rather than constructive 

knowledge of the challenged circumstances.227 In Aghahosseini, the tribunal held 

that only conclusive evidence could establish actual knowledge.228 The tribunal 

rejected doubts or rumors while accepting the specific statement as conclusive 

evidence.229  

163.For example, the Tribunal’s Secretary General once made a statement indicating 

the existence of the challenged circumstances when the challenging party was 

present. Unlike doubts or rumors, the specific statement was solid in its form and 

much less likely to be manipulatively or mistakenly interpreted.230 The specific 

                                                 
223 Article 11, 2010 UNCITRAL Rules. 
224 Caron, P 404. 
225 Caratube, § 48-110; Rompetrol, § 25; EDF II, § 97-106; Malintoppi, P 797. 
226 Article 13, 2010 UNCITRAL Rules. 
227 Caron, P 434. 
228 Aghahosseini, § 25; Caron, P 357. 
229 Aghahosseini, § 25; Caron, P 357-436. 
230 Aghahosseini, § 25-27; Caron, P 357-436. 
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statement also showed a high probability that the challenging party knew the 

existence of the challenged circumstances.231 Thus, the tribunal held that the 

specific statement was conclusive evidence that could establish actual 

knowledge.232  

164.In the current case, the press release in 2016 regarding the Hewer Plants 

arbitration is not conclusive evidence.233 Unlike Aghahosseini, the press release 

contained no specific information about Mr. Mason’s appointment in Hewer 

Plants.234 Therefore, the press release does not establish Respondent’s actual 

knowledge. 

165.Mr. Mason’s statement on “The Arbitration Station” in 2018 does not establish 

actual knowledge either. Mr. Mason’s podcast statement was only doubtful when 

put in the context of his appointment in Hewer Plant. However, it was not until 2 

June 2019 did the International Arbitration News disclose Mr. Mason’s said 

appointment.235 Therefore, even if the junior lawyer encountered the podcast 

statement before 2 June 2019, the podcast statement in isolation does not 

constitute specific statement of Mr. Mason’s biased attitudes toward climate 

change arguments. Respondent does not have actual knowledge. 

166.Even if Mr. Mason’s podcast statement were doubtful when viewed in isolation, 

Respondent still does not have actual knowledge of Mr. Mason’s biased attitudes. 

In the instant case, the junior lawyer did not report Mr. Mason’s podcast 

statement because of his subjective belief that the statement was irrelevant to the 

current arbitration. The supervising lawyer could not have detected the junior 

lawyer’s subjective opinions. The junior lawyer’s knowledge of Mr. Mason’s 

statement on “The Arbitration Station” thus does not equate Respondent’s actual 

knowledge thereof.  

                                                 
231 Aghahosseini, § 25-27; Caron, P 357-436. 
232 Aghahosseini, § 25; Caron, P 357-436. 
233 Procedural Order No.3, L 1901-1912. 
234 Procedural Order No.3, L 1901-1912. 
235 Exhibit R-9, L 1238. 
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167.Even if the junior’s knowledge of the “The Arbitration Station” statement 

established Respondent’s actual knowledge and waived Respondent’s right to 

challenge based on said statement, Respondent can still file the challenge against 

Mr. Mason based on Mr. Mason’s appointment in Hewer Plants and his Twitter 

statement. 

168.Respondent became aware of Mr. Mason’s appointment in Hewer Plants on 2 

June 2019 and discovered Mr. Mason’s Twitter comment on 3 June 2019.236 

Respondent then filed the challenge against Mr. Mason on 16 June 2019.237 

Therefore, Respondent complies with the 15-day time limit and timely files the 

current challenge against Mr. Mason.  

169.In conclusion, Mr. Mason should be disqualified from the instant arbitration. Mr. 

Mason’s previous appointment in Hewer Plants and C-Energy, his statements on 

“The Arbitration Station” and Twitter, and his non-disclosure of the appointment 

and the statements give rise to justifiable doubts about his independence and 

impartiality. Besides, Respondent files the challenge within the time limit of 15 

days. Therefore, Mr. Mason should be disqualified from the current arbitration.  

  

                                                 
236 Statement of Uncontested Facts, L 1566-1574. 
237 Respondent’s Challenge of Perry Mason, L 1120. 
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PRAYER FOR RELIEF 

For the foregoing reasons, Respondent respectfully requests this Tribunal to render an 

award in favor of Respondent, as follows: 

(1) To declare that it has no jurisdiction over the present dispute; 

(2) If the Arbitral Tribunal finds that it has jurisdiction to hear the dispute: 

a. That the challenged measures are not attributable to Respondent under the 

international law; 

b. That Respondent’s actions did not, in any event, violate the standard as provided 

for in Article II (1) of the ASNEC Energy Investment Treaty. 

(3) To order Claimant to bear all the costs of this arbitration. 

 

 

 

 

 

 

 

Respectfully submitted on September 23, 2020 
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Team Waldock 
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