
TEAM WYNGAERT 

IN THE MATTER OF AN ARBITRATION 

UNDER THE UNCITRAL RULES 

BETWEEN: 

KCAB INTERNATIONAL CASE N° 15503/IS 

Goliath National Bank JSC 

(Claimant) 

v. 

The Republic of Laoc 

(Respondent) 

MEMORIAL FOR RESPONDENT 



i 

TABLE OF CONTENTS 

TABLE OF DEFINITIONS ............................................................................................................. iv 

TABLE OF AUTHORITIES ........................................................................................................... vi 

I. TREATIES AND CONVENTIONS .................................................................................................... vi 

II. INVESTMENT ARBITRAL AWARDS, DECISIONS, AND OTHER DOCUMENTS ........................... vi 

III. DECISIONS OF INTERNATIONAL COURTS AND TRIBUNALS ..................................................... xi 

IV. DECISIONS OF NATIONAL COURTS ........................................................................................ xii 

V. BOOKS .................................................................................................................................... xii 

VI. JOURNALS AND CHAPTERS .................................................................................................... xiv 

VII. MISCELLANEOUS AUTHORITIES......................................................................................... xvi 

STATEMENT OF FACTS ............................................................................................................... 1 

SUMMARY OF ARGUMENTS ...................................................................................................... 5 

ARGUMENTS ................................................................................................................................... 7 

I. CLAIMANT HAS NO STANDING IN THESE PROCEEDINGS. ........................................................... 7 

A. The right to claim under the Assignment Agreement is not an investment. .......... 8 

1. The Assignment Agreement is not intended to undertake any Economic Activity in

Laoc. ...................................................................................................................................... 8 

2. The alleged investment has no territorial links to Laoc. ................................................ 9 

3. The alleged investment makes no economic contributions to Laoc. ............................ 10 

B. The right to claim of MFNB cannot be transferred to Claimant........................... 10 

1. Treaty claims are inherently not transferable under international law. ........................ 10 

2. Allowing the assignment of treaty claim is against the object and purpose of AIT. ... 12

3. Claimant’s standing should be precluded for lack of good faith. ................................ 13 

C. Tribunal’s jurisdiction ratione temporis is also not satisfied. ................................. 14 

II. CLAIMANT’S CLAIM IS INADMISSIBLE BECAUSE THE CHALLENGED MEASURE IS NOT

ATTRIBUTABLE TO RESPONDENT. .................................................................................................... 15 

A. Laoc was acting as an ASNEC Member State, and not as a contracting party to

the Seoul Agreement when it adopted Law 66/2016. ............................................................. 16 

B. The challenged measure is attributable to ASNEC under ARIO Article 6. ......... 18 



 

ii 

 

1. Laocan authorities performed as an ASNEC agent in implementing the Coal Directive.

 18 

2. Laocan authorities performed as an ASNEC de facto organ in implementing the Coal 

Directive. ............................................................................................................................. 20 

3. Laoc was performing ASNEC’s functions when it implemented the Coal Directive. . 21 

C. The measures are attributed to ASNEC under ARIO Article 7. ........................... 22 

1. ASNEC retained ultimate authority and control over the implementation of the Coal 

Directive. ............................................................................................................................. 23 

2. The implementation of the Coal Directive is under ASNEC’s normative control....... 24 

D. The attribution to ASNEC under ARIO Article 6 and 7 precludes the joint 

attribution.................................................................................................................................. 25 

III. LAOC HAS NOT VIOLATED AIT ARTICLE II (1)..................................................................... 26 

A. The challenged measures have constituted as measures necessary to protect 

human life and health, thus being exceptions of the AIT...................................................... 27 

B. MFNB’s expectations were unreasonable and unrealistic...................................... 28 

1. No specific representations were made by Respondent. .............................................. 28 

i. The statements of general investment-encouraging policies cannot be invoked as a 

basis for Claimant’s legitimate expectation. ................................................................ 28 

ii. The political statements could not have given rise to Claimant’s expectations. ... 29 

iii. The license could have never generated any legitimate expectations. ................. 30 

2. The general framework and circumstances surrounding the T1 projects could not give 

rise to Claimant’s expectations. ........................................................................................... 30 

3. MFNB’s expectation was unreasonable as being a caveat investor. ............................ 32 

C. The adoption of Law 66/2016 and 72/2016 is legitimate, reasonable and 

proportional. ............................................................................................................................. 33 

1. Respondent acted within its legitimate power.............................................................. 33 

2. Respondent made reasonable and non-arbitrary judgments. ........................................ 34 

3. The measures undertaken by the Respondent satisfied the criteria of proportionality.35 

i. the measures did not cause suddenly and unpredictably change of its existing 

regulatory framework. .................................................................................................. 35 

ii. The measures are proportionate in balancing to protect the public interest. ....... 36 

D. The measures are non-discriminatory, followed by due process. .......................... 37 

IV. MR MASON SHOULD BE REMOVED FROM THE TRIBUNAL. ................................................... 38 



 

iii 

 

A. Justifiable doubts exist as to Mr Mason’s impartiality and independence under 

UNCITRAL Rules Article 12................................................................................................... 39 

1. Mr Mason is privy to information and arguments........................................................ 39 

i. Prior Exposure to Specific Facts. ........................................................................... 40 

ii. Past and Current Exposure to Specific Arguments. .............................................. 40 

2. Mr Mason has formed an inapparopraite predisposition. ............................................. 41 

i. The Public Jubilation .............................................................................................. 42 

ii. The Interview ......................................................................................................... 42 

B. Mr Mason’s non-compliance with the disclosure obligation justifies his removal.

 44 

C. Respondent raised a timely challenge....................................................................... 45 

1. Respondent needed to have actual knowledge to raise a challenge. ............................ 45 

2. Respondent obtained actual knowledge and subsequently filed its challenge within the 

15-day window. ................................................................................................................... 46 

3. In any event, Respondent was merely trying to preserve its fundamental right while the 

proceedings are not delayed. ............................................................................................... 47 

PRAYERS FOR RELIEF ............................................................................................................... 49 

 



iv 

TABLE OF DEFINITIONS 

¶/¶¶ Paragraph/paragraphs 

p./pp. Page/pages 

ASNEC The Association of Sovereign Nations for Economic Cooperation 

C-Energy Case C-Energy LLC v. Wellfalcon

EU European Union 

Facts Statement of Uncontested Facts 

FET Fair and Equitable Treatment 

FiT Feed-in tariff 

GNB Goliath National Bank 

Hewer Case Hewer Plants JSC v. Wellfalcon 

ICJ International Court of Justice 

ICSID International Centre for Settlement of Investment Disputes 

Id ibidem 

ILC International Law Commission 

Interview Mr Mason’s interview with “The Arbitration Station” dated 9 May 2018 

Laoc The Republic of Laoc 

LLC Limited Liability Company 

LRC The Laocan Renewables Company 

Mercuria The Republic of Mercuria 

MFNB Mercurian First National Bank 

Mountaintop Mountaintop Investments LLC 

NDC National Determined Contribution 

NOA Notice of Arbitration 



 

v 

 

PCIJ The Permanent Court of International Justice 

PO Procedural Order 

T1 Ticadia-1 Power Plant 

Tribunal The Arbitral Tribunal constituted to decide on the present dispute 



 

vi 

 

TABLE OF AUTHORITIES 

I. TREATIES AND CONVENTIONS 

cited as  full citation 

AIT ASNEC Energy Investment Treaty 

ASNEC Charter Founding Charter of the Association of Sovereign Nations for Economic 

Cooperation 

Coal Directive Directive (ASNEC) 2016/87 of the Council of 17 February 2016 on the 

renewable sources of energy 

ECT  Energy Charter Treaty  

NAFTA North American Free Trade Agreement 

Seoul Agreement 2015 Seoul Agreement on Climate Change 

TEU Treaty on European Union (2007) 

UNFCCC United Nations Framework Convention on Climate Change 

 

II. INVESTMENT ARBITRAL AWARDS, DECISIONS, AND OTHER DOCUMENTS 

cited as  full citation 

ADF ADF Group Inc. v. USA, ICSID Case No.ARB(AF)/00/1, Award, 

09/01/2003 

AES AES Summit Generation Limited and AES-Tisza Erömü Kft v. The Republic 

of Hungary, ICSID Case No.ARB/07/22, Award, 23/09/2010 

African Holding African Holding Company of America, Inc. and Société Africaine de 

Construction au Congo S.A.R.L. v. La République démocratique du Congo, 

ICSID Case No.ARB/05/21, 29/06/2008  

Autopista Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of 

Venezuela, ICSID Case No.ARB/00/5, Decision on Jurisdiction, 27/09/ 

2001 



 

vii 

 

Blusun Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian Republic, 

ICSID Case No.ARB/14/3, Final Award, 27/12/2016 

Caratube Decision Caratube International Oil Company LLP and Devincci Salah Hourani v. 

Republic of Kazakhstan, ICSID Case No.ARB/13/13, Decision on the 

Proposal for Disqualification of Bruno Boesch, 20/03/2014 

Casado Victor Pey Casado and President Allende Foundation v. Republic of Chile, 

ICSID Case No.ARB/98/2, Award, 08/05/2008 

CC/Devas Decision CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private Limited 

and Telecom Devas Mauritius Limited v. India, Decision on the 

Respondent’s Challenge to the Hon. Marc Lalonde and Prof. Francisco 

Orrego Vicuna UNCITRAL (2013) PCA Case No.2013-09,30/09/2013 

Cementownia Cementownia "Nowa Huta” S.A. v. Republic of Turkey, ICSID Case 

No.ARB(AF)/06/2, Award, 17/09/2009 

Cervin Cervin Investissements S.A. and Rhone Investissements S.A. v. Republic of 

Costa Rica, ICSID Case No.ARB/13/2, Award, 07/03/2017 

Charanne Charanne and Construction Investments v. Spain, SCC Case No. V 

062/2012, Award, 21/06/2016 

Continental Casualty Continental Casualty Company v. Argentina, ICSID Case No.ARB/03/9, 

Award, 05/09/2008 

Crystallex Crystallex International Corporation v. Bolivarian Republic of Venezuela, 

ICSID Case No.ARB(AF)/11/2, Award, 04/04/2016 

Duke Energy Duke Energy Electroquil Partners v. Ecuador, ICSID ARB/04/19, Award, 

18/08/2008 

ECE  ECE Projektmanagement v. The Czech Republic, UNCITRAL, PCA Case 

No.2010-5, Award, 19/09/2013 

EDF EDF International S.A. v. Republic of Hungary, UNCITRAL, Award, 

04/12/2014 

El Paso El Paso Energy International Company v. Argentina, ICSID Case 

No.ARB/03/15, Award, 31/10/2011 

Electrabel Electrabel S.A. v. Hungary, ICSID Case No.ARB/07/19, Award, 



viii 

25/12/2015 

EnCana Partial Award EnCana Corporation v. Republic of Ecuador, LCIA Case No. UN3481, 

UNCITRAL, Award, 03/02/2006 

Energoalians Energoalians TOB v. Republic of Moldova, UNCITRAL, Award, 

23/10/2013 

Europe Cement Europe Cement Investment & Trade S.A. v. Republic of Turkey, ICSID Case 

No.ARB(AF)/07/02, Award, 13/08/2009 

Feldman Decision Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case 

No.ARB(AF)/99/1, Decision on Jurisdiction, 06/12/2000 

Frontier Petroleum Frontier Petroleum Services Ltd. v. The Czech Republic, UNCITRAL, 

Award, 12/11/2010 

Gallo Decision Vito G. Gallo v. Canada, UNCITRAL, PCA Case No. 55798, Decision on 

the Challenge to Mr. J. Christopher Thomas, QC, 14/10/2009 

Gami Gami Investments Inc. v. Mexico, NAFTA/UNCITRAL, Award, 

15/11/2004 

Generation Ukraine Generation Ukraine, Inc. v. Ukraine, ICSID Case No.ARB/00/9, Award, 

16/09/2003 

Genin Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. The Republic of 

Estonia, ICSID Case No. ARB/99/2, Award, 25/06/2001 

Glamis Glamis Gold, Ltd. v. USA, NAFTA/UNCITRAL, Award, 08/06/2009 

Goetz Antoine Goetz et consorts v. République du Burundi, ICSID Case 

No.ARB/95/3, Award, 10/02/1999 

ICS Decision Inspection and Control Services Limited v. The Republic of Argentina, Ad 

Hoc, Decision on Proposal to Disqualify an Arbitrator, 10/02/2012 

Impregilo Decision Impregilo S.p.A. v. Islamic Republic of Pakistan, ICSID Case 

No.ARB/03/3, Decision on Jurisdiction, 22/04/2005 

Kardassopoulos 

Decision 

Ioannis Kardassopoulos v. The Republic of Georgia, ICSID Case 

No.ARB/05/18, Decision on Jurisdiction, 06/07/2007 



 

ix 

 

Koch Koch Minerals Sàrl and Koch Nitrogen International Sàrl v. Bolivarian 

Republic of Venezuela, ICSID Case No.ARB/11/19, Award, 30/10/2017 

LCIA No. UN3490 LCIA Reference No. UN3490, Decision of 21 October 2005 and 

Reconsideration of 27 December 2005 

Lemire  Joseph Charles Lemire v. Ukraine, ICSID Case No.ARB/06/18, Decision 

on Jurisdiction and Liability, 14/01/2010 

LESI L.E.S.I. S.p.A. and ASTALDI S.p.A. v. République Algérienne Démocratique 

et Populaire, ICSID Case No.ARB/05/3, Award, 12/11/2008 

LG&E Decision LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc. 

v. Argentina, ICSID Case No.ARB/02/1, Decision on Liability, 03/10/2006 

Loewen The Loewen Group, Inc. & Raymond L. Loewen v. USA, ICSID Case 

No.ARB(AF)/98/3, 26/06/2003 

MCI Power M.C.I. Power Group L.C. and New Turbine, Inc. v. Republic of Ecuador, ICSID 

Case No.ARB/03/6, Award, 31/07/2007 

Methanex Methanex Corporation v. USA, NAFTA/UNCITRAL, Final Award of the 

Tribunal on Jurisdiction and Merits, 03/08/2005 

Micula [I] Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. 

and S.C. Multipack S.R.L. v. Romania [I], ICSID Case No.ARB/05/20, 

Final Award, 11/12/2013  

Mihaly Mihaly International Corporation v. Sri Lanka, ICSID Case No.ARB/00/2, 

Award, 15/03/2002 

Mobil Mobil Corporation and others v. Bolivarian Republic of Venezuela, ICSID 

Case No.ARB/07/27, Decision on Jurisdiction, 10/06/2010 

Mondev Mondev International Ltd. v. USA, ICSID Case No. ARB(AF)/99/2, 

Award,11/10/2002  

National Grid National Grid Plc v. The Argentine Republic, UNCITRAL, Decision on the 

Challenge to Mr Judd L. Kessler, 03/12/2017 

Pac Rim Pac Rim Cayman LLC v. Republic of El Salvador, ICSID Case No. 

ARB/09/12, Award, 14/10/2016 



 

x 

 

Parkerings Parkerings-Compagniet AS v. Lithuania, ICSID Case No.ARB/05/8, 

Award, 11/09/2007 

Philip Morris Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos 

S.A. v. Oriental Republic of Uruguay, ICSID Case No.ARB/10/7, Award, 

08/07/2016 

Phoenix Phoenix Action, Ltd. V Czech Republic, ICSID Case No.ARB/06/05, 

Award, 15/04/2009 

Pope Pope & Talbot Inc. v. Canada, NAFTA/UNCITRAL, Award on the Merits 

of Phase 2, 10/04/2001 

PSEG PSEG Global, Inc., The North American Coal Corporation, and Konya 

Ingin Electrik Üretim ve Ticaret Limited Sirketi v. Republic of Turkey, 

ICSID Case No. ARB/02/5, Award, 19/01/2007 

S.D. Myers S.D. Myers, Inc. v. Canada, UNCITRAL, Final Award, 30/12/2002 

Salini Decision Salini Costruttori S.p.A. and Italstrade S.p.A. v. The Hashemite Kingdom of 

Jordan, ICSID Case No.ARB/02/13, Decision on Jurisdiction, 09/11/2004 

Saluka  Saluka Investments B.V. v. Czech Republic, PCA Case No. 2001-04, Partial 

Award, 17/03/2006 

Sempra Sempra Energy International v. The Argentine Republic, ICSID Case 

No.ARB/02/16, Award, 28/09/2007 

SGS Decision   SGS Société Générale de Surveillance S.A. v. Islamic Republic of Pakistan, 

ICSID Case No.ARB/01/13, Decision on Jurisdiction, 06/08/2003 

Société Générale 

Decision 

Société Générale v. Dominican Republic, LCIA Case No. UN 7927, 

Decision on Jurisdiction, 19/09/2008 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, 

ICSID Case No.ARB (AF)/00/2, Award, 29/05/2003 

Tidewater Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., et al. v. The 

Bolivarian Republic of Venezuela, ICSID Case No.ARB/10/5, Award, 

13/03/2015 



 

xi 

 

Tidewater Decision Tidewater Inc. v. Bolivarian Republic of Venezuela, ICSID Case 

No.ARB/10/5, Decision on Claimant’s Proposal to Disqualify Professor 

Brigitte Stern, Arbitrator, 23/12/2010 

Tokios Tokios Tokelės v. Ukraine, ICSID Case No.ARB/02/18, Decision on 

Jurisdiction, 29/04/2004 

Total S.A. Decision Total S.A. v. Argentina, ICSID Case No.ARB/04/01, Decision on Liability, 

27 /12/2010 

Tradex Tradex Hellas S.A. v. Republic of Albania, ICSID Case No.ARB/94/2, 

Decision on Jurisdiction, 24/12/1996 

Waste Management Waste Management, Inc. v. United Mexican States ("Number 2"), ICSID 

Case No.ARB(AF)/00/3, Award, 30/04/2004 

White Industries White Industries Australia Limited v. The Republic of India, UNCITRAL, 

Final Award, 30/11/2011 

 

III. DECISIONS OF INTERNATIONAL COURTS AND TRIBUNALS 

cited as  full citation 

App. No. 13258/87 M and Co. c. Allemagne v. Germany, ECHR, App. No. 13258/87, 

Decision,09/02/1990  

App. No. 45036/98 Bosphorus Hava Yollari Turizm Ve Ticaret Anonim Sirketi v. Ireland, 

ECHR, App. No. 45036/98, Judgment,30/06/2005 

App. No. 71412/01 Behrami and Behrami v. France and Saramati v. France, Germany and 

Norway, ECHR, App. No. 71412/01, Decision,02/05/2007 

App. No. 78166/01 Ruzhdi Saramati v. France, Germany and Norway, ECHR, App. No. 

78166/01, Decision,02/05/2007 

Decision of 16 October 

2007 

Decision of 16 October 2007 on the admissibility of applications Nos. 

36357/04, 36360/04, 38346/04, 41705/04, 45190/04, 45578/04, 45579/04, 

45580/04, 91/05, 97/05, 100/05, 1121/05, 1123/05, 1125/05, 1129/05, 1132/05, 

1133/05, 1169/05, 1172/05, 1175/05, 1177/05, 1180/05, 1185/05, 20793/05 and 

25496/05 



 

xii 

 

EU Panel Report Panel Report, European Communities – Geographic Indications, 

WT/DS174/R 

Mavrommatis 

Palestine Concessions 

Case of Mavrommatis Palestine Concessions (Greece v United Kingdom), 

PCIJ, Objection to Jurisdiction (1924) 

 

IV. DECISIONS OF NATIONAL COURTS  

cited as  full citation 

Applied Industry 

Materials Corp. v. 

Ovalar Makine Ticaret 

Applied Industry Materials Corp. v. Ovalar Makine Ticaret Ve Sanayai AS, 

2006 WL 1816383 (S.D.N.Y.), affd., 492 F.3d 132 (2d. Cir. 2007). 

Audiencia Provincial Audiencia Provincial de Madrid, Provincial Court, Madrid, Case No: 

506/2011, Judgement, 30/06/2011 

Cofely Limited v. 

Anthony Bingham 

Cofely Limited v. Anthony Bingham et al., England and Wales High Court 

240 (Comm), 17/02/2016 

Moralite Construction 

Co. v Carpenter’s 

Benefit Funds 

Morelite Construction Corp. (a Division of Morelite Electricservice, Inc.), 

Petitioner-appellant, v. New York City District Council Carpenters Benefit 

Funds and the District Council of New York City and Vicinitynof the United 

Brotherhood of Carpentersand Joiners of America, respondents-appellees, 

748 F.2d 79 (2d Cir. 1984) 

OLG Frankfurt OLG Frankfurt, Case No: 26 Sch 21/07, 10/01/2008  

Sheet Metal v. Kinney 

Air Cond 

Sheet Metal Wkrs. Int'l v. Kinney Air Cond, United States Court of Appeals, 

756 F.2d 742 

Yong Science Info v. 

Zte  

Young science information Tec. v. Zte. Cooperation, Hong Kong 

Cooperation First Instance Court, Case No.: KHCFI 606, Judgement, 

22/07/2008 

 

V. BOOKS 

cited as  full citation 

BJORKLUND Andrea Bjorklund, The National Treatment Obligation in Yannaca-Small K 



 

xiii 

 

(ed), Arbitration under International Investment Agreements: A Guide to 

the Key Issues, Oxford University Press (2018) 

BORN, International 

Commercial 

Arbitration 

Gary B. Born, International Commercial Arbitration Second Edition, 

Kluwer Law International (2014) 

BORN, Law and 

Practice 

Gary B. Born, International Arbitration: Law and Practice Second Edition, 

Kluwer Law International (2012) 

CARON/CAPLAN  David Caron and Lee M. Caplan, The UNCITRAL Arbitration Rules: A 

Commentary, Oxford University Press (2006) 

CASTELEIRO Andrés Delgado Casteleiro, The International Responsibility of the 

European Union, From Competence to Normative Control, Cambridge 

Studies in European Law and Policy, Cambridge University Press (2016) 

CRAWFORD James Crawford, Brownlie’s Principles of Public International Law Eighth 

Edition, Oxford University Press (2012) 

DOUGLAS Zachary Douglas, The international Law of Investment Claims, Cambridge 

University Press (2009) 

DUGARD John Dugard, Continous Nationality, in Rüdiger Wolfrum (ed), Max Plank 

Encyclopedia of Public International Law, Oxford University Press, (2018) 

GAILLARD/MCNEIL Emmanuel Gaillard and Mark McNeill, The Energy Charter Treaty in Katia 

Yannaca-Small (ed), Arbitration Under International Investment 

Agreements: A Guide to the Key Issues, Oxford University Press (2018) 

KINNEAR Meg Kinnear, The Continuing Development of the Fair and Equitable 

Treatment Standard in Andrea Bjorklund (author), Ian Laird and Sergey 

Ripinsky (eds.), Investment Treaty Law: Current Issues III, British Inst of 

Intl & Comparative (2009) 

KLÄGER Roland Kläger, ‘Fair and Equitable Treatment’in International Investment 

Law, Cambridge University Press (2011) 
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STATEMENT OF FACTS 

Parties to the Dispute 

[1] Respondent: Laoc, a small developed state with a government elected by its Parliament 

established via direct elections.1  

[2] Claimant: Goliath National Bank, a joint-stock company incorporated under the laws 

of the Mercuria, neighboring Laoc.2 

The Signing of the Seoul Agreement 

[3] Laoc is a member of the Association of Sovereign Nations for Economic Cooperation 

(“ASNEC”), a regional economic integration organization created on 3 February 2012 with 

environmental commitments under its Founding Charter (“ASNEC Charter”).3 Individual 

decisions in ASNEC are taken by a majority vote of the ASNEC Council.4   

[4] Between 2000 and 2015, the ASNEC countries experienced a massive increase in the 

number of natural disasters, including at least 14 major floods, 6 of which took place in Laoc.5 

These floods led to the death of 85 thousand people, destroyed more than 50,000 houses in 

various regions of Laoc, caused significant damage to the local infrastructure and raised 

worldwide concerns.6   

[5] On 6 December 2015, Laoc signed the Seoul Agreement on Climate Change (“Seoul 

Agreement”) under the ever-increasing pressure of the other ASNEC Member States and 

ASNEC itself.7  On 13 December 2015, ASNEC made its Declaration upon the ratification of 

the Seoul Agreement.8  

 

                                                        

1 Facts, ¶¶1-2.  
2 Facts, ¶30.  
3 Facts, ¶7; Ex R-3. 
4 Facts, ¶7. 
5 Facts, ¶17. 
6 Facts, ¶17; RNOA, ¶9. 
7 Ex R-4; facts ¶20. 
8 Ex R-5. 
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The Adoption and Implementation of the Coal Directive 

[6] Moved by that treaty, on 17 February 2016, the ASNEC Council adopted Directive 

2016/87 on the renewable sources of energy (“Coal Directive”), establishing that all coal-fired 

power plants used should be phased out by 31 December 2028, and no compensation shall be 

paid to the investors concerned. Even though the Council member from Laoc voted against the 

adoption of the Coal Directive, she was outvoted.9  

[7] To comply with its obligations under the ASNEC Charter and to implement the 

mandatory provisions of the Coal Directive, Laoc adopted Law 66/2016 “on the Phase-out of 

Coal Energy on the Territory of the Republic of Laoc”.10 It set the maximum deadline for the 

phase-out of coal-fired power plants possible under the Coal Directive, allowing investors to 

maximise the returns.11 

[8] On 5 December 2016, Respondent enacted Law 72/2016 “on Energy Transition” 

offering investors the opportunity to invest further into the renewable energy sector, and an 

option entering into a 20- year energy supply contract at prices substantially above market 

value.12  

The Signing of the Financing Agreement and Assignment Agreement  

[9] In August 2009, Mountaintop Investments (“Mountaintop”) decided to construct a 

coal-fired power plant named “Tacadia-1” in the municipality of Ticadia.13 Mercurian First 

National Bank (“MFNB”) decided to provide a fund of USD 600 million for Tacadia-1’s 

construction, 14 and it entered into a Financing Agreement with Mountaintop’s subsidiary 

Ticadia-1 LLC on 1 December 2010.15 

                                                        

9 PO2, ¶21. 
10 Ex C-8. 
11 RNOA, ¶12. 
12 RNOA, ¶18. 
13 Ex C-2; facts ¶11.  
14 Facts, ¶13.  
15 Ex C-4.  
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[10] On 15 December 2010, Ticadia-1 LLC bought a plot of land, obtained a construction 

permit, and began building the power plant. On 25 September 2014, Governor Ji-Yeong issued 

the license for Ticadia-1, which then became fully operational.  

[11] Following the enactment of the Coal Directive, the market value of the assets that were 

pledged to MFNB as security under the Financing Agreement dropped significantly.16 MFNB 

sought additional securities from Ticadia-1 LLC and Mountaintop, however, it failed.  

[12] To avoid insolvency, MFNB decided to sell a part of its credit portfolio to other banks.17 

On 1 July 2017, Claimant and MFNB signed an Assignment Agreement according to which 

the rights under the Financing Agreement with Ticadia-1 LLC, as well as all claims against 

Mountaintop were assigned to Claimant in exchange for USD 150,000,000 (i.e. 25% of the 

original amount of the loan given by MFNB to Ticadia-1 LLC).18 

Claimant Initiates Arbitration and Appoints Mr Mason 

[13] On 31 January 2019, Claimant initiated this Arbitration against Laoc for compensation 

to damages amounting to no less than USD 450,000,000.19  Claimant also appointed Mr 

Mason.  

[14] On 2 June 2019, Respondent learned through an International Arbitration News article 

that Mr Mason was appointed by the claimant in the Hewer Plants JSC v. Wellfalcon case 

dealing with factual circumstances similar to this case.20  Also, the article mentioned Mr 

Mason’s interview to the podcast “The Arbitration Station” (“interview”), where he stated, 

“whether climate change treaties, if they can be considered treaties at all, can come into play 

as a part of applicable law in investment treaty arbitrations is understandably subject to 

debate”.21 The Hewer Award remains unpublished.22  

                                                        

16 Facts, ¶27. 
17 Facts, ¶29. 
18 Facts, ¶30. 
19 NOA.  
20 Ex R-9. 
21 Ex R-8.  
22 PO3, ¶16.  
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[15] On 3 June 2019, Mr Mason retweeted the article on Twitter (“post”) and stated “Proud 

to have served as arbitrator in this ground-breaking case in Climate Change”.  

[16] On 16 June 2019, Respondent filed its challenge to Mr Mason.23  

[17] On 23 June 2019, Mr Mason, in his defence, disclosed that he was appointed by another 

claimant in the C-Energy LLC v. Wellfalcon case which was another arbitration concerning the 

same measures as in Hewer case.24 The C-Energy tribunal is expected to render its award in 

due course.25 

  

                                                        

23 Respondent’s Challenge of Perry Mason. 
24 Response to Respondent's challenge dated 16 June 2019 and the subsequent comments by Mr Mason. 
25 PO3, ¶17. 
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SUMMARY OF ARGUMENTS 

[18] CLAIMANT’S STANDING: Claimant lacks standing in these proceedings. Claimant did 

not make any qualified investment in Laoc by signing the Assignment Agreement. Nor could 

Claimant rely on the original investment made by MFNB to establish its standing. Under 

international law, treaty claims are inherently intuitu personae and cannot be assigned. Even if 

the Tribuanal finds the assignment of treaty claim is generally admissible, Claimant’s 

speculative activities of purchasing treaty claims without making investments should be 

precluded from the scope of ASNEC Investment Treaty (“AIT”) ’s protection, in light of its 

object and purpose and the legitimacy of the ISDS system. Also, Claimant’s standing should 

be declined due to bad faith. Lastly, in any event, the Tribunal does not have the jurisdiction to 

hear this case because temporal jurisdiction is not satisfied.   

[19] ATTRIBUTION: Claimant’s claim is inadmissible because the conduct and responsibility 

for the challenged measures should be attributed to ASNEC, and not to Respondent. When 

Laoc adopted Laws 66/2016 and 72/2016, it was only acting out its obligations to ASNEC, 

rather than to fulfil Laoc’s obligations under the Seoul Agreement. In the implementation of 

the Coal Directive, Laocan authorities were performing as an agent of ASNEC or were 

performing the functions of ASNEC. Moreover, ASNEC retained ultimate authority and 

control over the directive’s implementation, which was also under the normative control of 

ASNEC. Finally, the attribution to ASNEC of the challenged measures precludes joint 

attribution to Laoc. 

[20] FAIR AND EQUITABLE TREATMENT: Respondent’s measure in implementing the Coal 

Directive was fair and equitable. First, Laws 66/2016 and 72/2016 are environmental protection 

measures necessary to protect the human life and health of Laoc, thus constituted exceptions 

of FET Treatment. Second, Claimant, as a caveat investor, could not have held any legitimate 

expectations towards an unchangeable legal framework. Third, the adoption of the Laws 

66/2016 and 72/2016 was legitimate, reasonable and proportionate. Finally, the Laws were 

non-discriminatory and followed due process. 
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[21] CHALLENGE TO ARBITRATOR: Mr Mason should be removed, as he is privy to 

information and arguments, and he has formed an inappropriate predisposition. His prior 

appointments in the Hewer and C-Energy cases, his post on social media, and his 

pronouncements made in his interview to “The Arbitration Station” cast justifiable doubts as 

to his ability to arbitrate this case independently and impartially. Further, Mr Mason’s non-

disclosure of these critical circumstances also justifies his removal from the Tribunal. 

Furthermore, Respondent promptly filed its challenge on 16 June 2019 within the 15-day 

window prescribed by the Rules.  
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ARGUMENTS 

I. CLAIMANT HAS NO STANDING IN THESE PROCEEDINGS. 

[22] The whole proceeding is initiated by an entity that never made any investment under 

the AIT. According to the dispute settlement clause under the AIT, only covered investors 

enjoy the right to claim against the host state.26 

[23] Indeed, Claimant relies exclusively on the Assignment Agreement between Claimant 

and the original investor MFNB to build its standing before the Tribunal.27 Under Article 1.1 

Assignment Agreement, MFNB assigned its right to claim against Laoc under the AIT.28 

[24] However, to begin with, it is questionable whether such right to claim may exist before 

the initiation of the present proceeding. It is widely accepted that the dispute settlement clause 

in investment treaties is an arbitration clause without privity.29 The right to claim will only 

exist after the intuitu personae relationship between the investor and the host state is 

established by Claimant’s request to arbitrate.30  Thus, if the right to claim has not been 

materialized under the AIT, MFNB can't assign such a right. 

[25] Tribunal should take due regard to the fact that Claimant acquired the debt and the 

alleged right to claim under AIT in 1/4 of its original value. In particular, Claimant bought a 

600 million USD investment for only 150 million USD and then filed a 450 million USD claim 

in the present proceedings.31 Meanwhile, Claimant also has the right to claim the 600 million 

USD debt against the debtor (Ticadia-1) and the guarantee (Mountaintop).32  

[26] Respondent submits that even if MFNB can assign a right that has not to exist and may 

exist in the future, the Assignment Agreement signed by Claimant does not qualify as an 

investment in Laoc (A); the Tribunal has no jurisdiction ratione personae because the treaty 

                                                        

26 Artciel X, ASNEC Investment Treaty.  
27 NOA. 
28 Ex C-12.  
29 See Di Bella.  
30 Id. 
31 NOA. 
32 Ex C-12.  
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claim cannot be transferred to Claimant (B); third, Tribunal’s jurisdiction ratione temporis is 

not satisfied (C). 

A. The right to claim under the Assignment Agreement is not an investment. 

[27] Claimant's standing exclusively relies on the Assignment Agreement it entered with 

MFNB.33 However, the Assignment Agreement is not an investment because the Assignment 

Agreement is not intended to undertake any Economic Activity in Laoc (1); it has no territorial 

link (2), nor makes any economic contribution to Laoc (3). 

1. The Assignment Agreement is not intended to undertake any Economic 

Activity in Laoc. 

[28] The AIT only protects qualified investments. According to Article 31 of the Vienna 

Convention on the Law of Treaties (“VCLT”), a treaty should be interpreted “in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose.”34 In light of the application of the VCLT, the Tribunal must rely on 

Article I and its included investments to determine whether the Assignment Agreement of 

Claimant is covered. Respondent submits that it is clear that the Assignment Agreement fails 

to qualify as any type of investment under Article I. 

[29] Claimant may seek to rely on Article I(1)(f) to argue its rights under the Assignment 

Agreement constitutes “right conferred by contract” 35  and thus should be considered as 

“investment”. However, as Article I(1)(f) clarifies, such “rights” shall be granted “to undertake 

any Economic Activity in the Energy Sector”.36  

[30] The term “economic activity in the energy sector” is defined in Article I(3). Which 

exhaustively provides:  

  

                                                        

33 NOA, ¶15. 
34 VCLT, Art. 31. 
35 Artciel I(1)(f), ASNEC Investment Treaty. 
36 Id. 
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an economic activity concerning the exploration, extraction, refining, production, 

processing, utilisation, storage, land transport, transmission, distribution, trade, 

financing, marketing, or sale of any energy resources (including natural 

resources), materials, installations and products.37  

[31] Notably, none of these categories are satisfied. Claimant’s alleged rights gained from 

the Assignment Agreement can never meet the definition of “investment” because it was solely 

concluded for the purpose of benefiting from treaty claims, and not to for economic operations.  

2. The alleged investment has no territorial links to Laoc. 

[32] The Assignment Agreement signed by Claimant further fails to create any territorial 

link to Laoc. The plain language of Article I of AIT prescribes that a qualifying investment 

should be “outside that Contracting Party’s Area”.38  

[33] It further clarifies that the “area” of a contracting state widely incorporates everywhere 

it “exercises sovereign rights and jurisdiction”.39 Consequently, the Assignment Agreement, 

which is signed between MFNB and GNB, two Mercurian parties, is not beyond the area of 

Mecuria.  

[34]  Claimant may attempt to assert that although made within the area of Mecuria, the 

Assignment Agreement could somehow have some remote effects to Laoc. However, in LESI, 

the tribunal observed, to qualify as an investment, even if committed from abroad, the funds 

have to be “allocated to the project to be carried out” in the host country.40 In other words, 

the contribution should go directly to a physical project or tangible investment in the territory 

of the host state.  

[35] Thus, without any capital flows into Ticadia-1, the Assignment Agreement is nothing 

more than a commercial transaction made within the territory of Mercuria, with remittance 

from a Mercurian domestic bank account to another one.41 No investment was made out of 

Mercuria into Laoc at all.  

                                                        

37 Article I (3), ASNEC Investment Treaty. 
38 Article I, ASNEC Investment Treaty. 
39 Article I(6), ASNEC Investment Treaty. 
40 LESI, ¶I4(i) 
41 Facts, ¶30.    
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3. The alleged investment makes no economic contributions to Laoc. 

[36] Economic contribution to the host state is another core element of investment under the 

AIT. Article I(1)(c) stipulates covered claims must have “economic value”42 and the AIT’s 

preamble explicitly expresses the importance of fostering “economic growth and 

development”.43 

[37] The economic contribution requirement is explicitly supported by Energoalians, in 

which the wording of the concerned article of the ECT corresponds with Article I(1)(c) of AIT. 

The Court considered that “investment” under the ECT generally requires capital or economic 

contribution.44 

[38] In the present case, there is no capital flow into the Laoc that contributes to its economy. 

Therefore, by engaging in the Assignment Agreement with MFNB, Claimant is in no way 

qualified as a covered investor with a covered “investment”.  

B. The right to claim of MFNB cannot be transferred to Claimant. 

[39] The Tribunal should also remain unimpressed by Claimant’s assertion that the standing 

of Claimant is not gained from its Assignment Agreement, but established by MFNB’s right to 

claim.  

[40] Such allegation is entirely groundless because the transfer of treaty claims without state 

consent is inherently against international law (1); even if the transfer of treaty claims is not 

generally prohibited by international law, the present assignment should also not be permitted, 

because it is not compatible with the object and purpose of AIT (2), and also lack good faith 

of the assignee, Claimant (3).   

1. Treaty claims are inherently not transferable under international law. 

                                                        

42 Article I(1)(c), ASNEC Investment Treaty. 
43 Preamble, ASNEC Energy Investment Treaty. 
44 See Energoalians.  
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[41] By its nature, investment treaty rights and its claims are intuitu personae and not 

assignable.45 As famously noted by Professor Crawford, the system of investment treaties 

stems from the public international law and actually “institutionalize and reinforce” the system 

of diplomatic protection,46 which is an institution of customary international law where a state 

spouses the claim of its national against another state and pursues it in its name.47  

[42] Under the system of diplomatic protection, investors have to rely on their home states 

to advance their claims against another state.48 The state’s right to claim arises from its right 

and responsibility to protect its subjects.49 Therefore, only certain injured parties with the 

nationality of the state can be protected, and the continuous nationality rule was developed for 

avoidance of the assignment of claims.50 

[43] Investment treaties are concluded by states to protect the investments of their nationals, 

and when claiming against a host state, investors only procedurally step into the shoes of their 

national state. Without state consent, claims under a treaty cannot be unilaterally transferred to 

a third party.  

[44] As noted by Mihaly: 

allow such an assignment to operate in favour of Mihaly (Canada) would 

defeat … the sanctity of the privity of international agreements not intended to 

create rights and obligations for non-Parties.51 

[45] The same rationale is also clearly indicated in Loewen, in which the tribunal rejected 

the assignment of claims by noting that: 

There is no warrant for transferring rules derived from private law into a field of 

international law where claimants are permitted for convenience to enforce what 

are in origin the rights of Party states.52 

                                                        

45 Mihaly, “a claim under the ICSID Convention with its carefully structured system is not a readily assignable 

chose in action as shares in the stock-exchange market or other types of negotiable instruments”; CRAWFORD 

p.704. 
46 Crawford, p.888.  
47 See Rodrigo.  
48 See Ibrahim Shihata “Towards a Greater Depoliticization of Investment Disputes”.  
49 Mavrommatis Palestine Concessions: “a State is in reality asserting its own rights – its right to ensure, in the 

person of its subjects, respect for the rules of international law”.  
50 DUGARD; Borchard, pp.377-380.  
51 Mihaly, ¶24.  
52 Lowen, ¶233. 
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2. Allowing the assignment of treaty claim is against the object and purpose of

AIT.

[46] To take a step back, should the Tribunal find that no general prohibition against the

assignment of treaty claims exists under international law, the present assignment between 

MFNB and Claimant should also be denied in light of the object and purpose of the AIT. 

[47] The principle of quid pro quo, which is the cornerstone of the system ITA, as noted by

Douglas,53 is implicitly established in the preamble of most investment treaties.54 Similarly, 

in AIT:  

Having regard to the importance of sustaining economic growth and development 

in the ASNEC Region through joint efforts in promoting intra-ASNEC investment 

flows.55 

[48] Hence, given that the stated objective of AIT is to stimulate intra-ASNEC investment

flows, Claimant must have contributed to this objective to attain the rights created by it. 

However, as aforementioned, Claimant did not contribute to achieving this goal. 

[49] To argue its standing, Claimant may mistakenly draw a line between its right to claim

to arise “directly from the Assignment Agreement” and those “assigned from MFNB”, to argue 

that, whether the Assignment Agreement can be deemed as “investment” is not relevant, as 

long as the qualified investment has been made by MFNB. However, such an argument would 

be misguided.  

[50] When entering into investment instruments, states dictate the permissible scope of their

consent.56 Through the definition of a qualifying investor and investment, a state determines 

exclusively the types of claimants who qualify for protection.  

53 DOUGLAS, p.161. 
54 Id., p.162. 
55 Preamble, ASNEC Energy Investment Treaty. 
56 Goh, p.36.  
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[51] As observed by Nelson, treaties always prescribe restrictions that may bear on a possible

assignment.57 In the scenario of investment assignment, some “link” is still required between 

assignees and the host state,58 i.e. substantial business activities.  

[52] In other words, even if the assignment of investment is generally not prohibited, to gain

treaty protection, the assignee, as Claimant, must be a qualified investor through continuously 

making qualified investments. Claimant has not satisfied this condition and has done nothing 

except initiating arbitrations. 

[53] Moreover, allowing Claimant’s assignment of treaty claim will also threaten the

legitimacy of the ISDS system by encouraging the commoditization of treaty claims and 

speculative actions to take advantage of the investment treaties, which will further exacerbate 

the tension between investor rights and a state’s right to regulate, particularly where an 

assignee, like Claimant, is not even genuinely concerned about the long-term impact of the 

investment. 

3. Claimant’s standing should be precluded for lack of good faith.

[54] A line of authorities has found that investments not made in good faith should be

precluded from the protection under investment treaties.59As noted in Mobil, the protection of 

ITA cannot be granted if such protection would be misused and run contrary to the good faith 

principle.60  

[55] Lack of good faith carries a broad meaning and includes situations that the obtaining of

investment amounts to an abuse of the ITA system,61 like the present case.  

[56] To determine the existence of bad faith,62 the timing of the investment is the first factor

to be taken into account. As observed in Cementownia, if the investment was acquired to invoke 

57 Id., p.28.  
58 Id. 
59 Europe Cement, ¶175; Phoenix, ¶113; Cementownia, ¶153. 
60 Mobil, ¶169.  
61 Phoenix, ¶100. 
62 Autopista, ¶126; Tokios, ¶56; Aguas del Tunari, ¶321. 
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treaty protection after a dispute had materialized or in anticipation of an imminent dispute, 

there is a presumption that the claimant has indulged in the abuse of rights granted by treaties.63 

[57] Moreover, to establish this presumption, the dispute at the moment of the transfer is not

necessarily an “actual dispute”; instead, “a specific future dispute to be foreseen as a very high 

probability” could have the same effect in the “good faith” reasoning.64 Respondent invites 

the Tribunal to follow the line of reasoning outlined in jurisprudence above. 

[58] Before Claimant purchased the so-called investment, the dispute at hand had already

arisen at the moment of Respondent’s adoption of Law 66/2016.65 Although Claimant may 

attempt to argue that the dispute did not arise until Claimant filed a claim, it is incontestable 

that the pre-existing dispute has been well perceived by Claimant. 

[59] As contended by Claimant itself, after Law 66/2016’s adoption, T1 had already “turned

into an economic burden for its owner”, and “T1 [was] nothing more than “a distressed asset 

with a shallow level of liquidity”.66 However, faced with this failing investment project with 

daunting economic prospects, Claimant still decided to shell out USD 150,000,000 to purchase 

it.67  

[60] The purpose of Claimant is not to structure its investment in Laoc, but to profit from a

USD 450,000,000 treaty claim, three times the Claimant’s original purchase price. 

[61] All in all, even if the so-called assignment of investment is acceptable, which

Respondent fervently opposes, Claimant’s standing should be precluded for its manifest lack 

of good faith.  

C. Tribunal’s jurisdiction ratione temporis is also not satisfied.

63 Cementownia, ¶117. 
64 Pac Rim, ¶2.99; Tidewater, ¶150. 
65 Facts, ¶¶23, 24. 
66 NOA, ¶12. 
67 Ex C-12. 
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[62] In any event, Tribunal has no jurisdiction ratione temporis to consider Claimant’s

claims, because the AIT did not even become applicable to Claimant for acts committed by 

Respondent until Claimant “invested” in Laoc.  

[63] Article 13 of ARSIWA, which codified the customary rule of ratione temporis,

provides: “[a]n act of State does not constitute a breach of an international obligation unless 

the State is bound by the obligation in question at the time the act occurs.” Thus, the protection 

obligation of the host states only arises when the investment is made.  

[64] As demonstrated by a line of cases, Tribunal is limited to judge only those acts occurring

after the date of the investor’s purported investment, unless a different intention appears from 

the treaty or is otherwise established.68  

[65] In African Holding, the Tribunal found the assignee, who gained the investment before

the initiation of arbitration, did not have investments protected by a treaty and therefore, the 

claim failed for want of temporal jurisdiction. 69  Similarly, as noted in Gami, “NAFTA 

arbitrators have no mandate to evaluate laws and regulations that predate the decisions of a 

foreigner to invest.”70 

[66] In the same vein, there was no jurisdiction ratione temporis concerning Claimant’s

claims. As Claimant admitted, the dispute at hand arose after the adoption of Laws 66/2016 

and 72/2016.71 Notably, at the moment Respondent’s alleged breach occurred, the investment 

had not been transferred to Claimant, who was not a relevant party at the time the dispute arose. 

[67] In this regard, no jurisdiction ratione temporis of the Tribunal can be established.

Claimant correspondingly has no standing in these proceedings. 

II. CLAIMANT’S CLAIM IS INADMISSIBLE BECAUSE THE CHALLENGED MEASURE IS NOT

ATTRIBUTABLE TO RESPONDENT.

68  Impregilo Decision, ¶311; Feldman Decision, ¶62; SGS, ¶166–7; Generation Ukraine, ¶11.2; Goetz, ¶71; 

Tecmed, ¶68; Tradex, ¶58; Mondev, ¶68; Salini Decision, ¶ ¶177–178; Kardassopoulos Decision, ¶¶253–255; MCI 

Power, ¶¶59, 62; Société Générale Decision, ¶84; Casado, ¶418. 
69 See African Holding.  
70 Gami, ¶93. 
71 NOA, ¶¶12, 14. 
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[68] Respondent further submits that Claimant’s claim is inadmissible because it filed the

claim against the wrong respondent – against ASNEC instead of Laoc. It is widely recognized 

that the tribunal has the power to render a claim inadmissible where the conduct or 

responsibility is attributed to another party instead of the respondent.72  

[69] In the present case, the challenged measure should be attributed to ASNEC, not to

Respondent because: when adopting Law 66/2016, Laoc was acting as an ASNEC member 

State, instead of a contracting party to the Seoul Agreement (A); the challenged measure is 

attributable to ASNEC under Article 6 of ARIO (B); alternatively, the challenged measure is 

attributable to ASNEC under ARIO Article 7 (C). Finally, and in any event, the attribution to 

ASNEC under ARIO Article 6 and 7 precludes joint attribution (D). 

A. Laoc was acting as an ASNEC Member State, and not as a contracting party to

the Seoul Agreement when it adopted Law 66/2016.

[70] Firstly, Respondent submits that Law 66/2016 cannot be attributed to Laoc, because

Laoc was only performing its obligations in the capacity of an ASNEC Member State.  

[71] Given that both ASNEC and Laoc are contracting parties to the Seoul Agreement, Laoc

can have three roles: (1) to contribute to the performance of ASNEC’s treaty obligations, (2) 

to perform its treaty obligations, or (3) to perform both (1) and (2) at the same time. By adopting 

Law 66/2016, Respondent only performed role (1). 

[72] Under Article 18 of the Seoul Agreement, Parties that are acting jointly have a shared

responsibility for the obligations under the Seoul Agreement. However, since Respondent and 

ASNEC have not agreed to act jointly,73 no joint responsibility exists between Respondent and 

Laoc. 

[73] Therefore, the stipulations of allocation of responsibilities under Article 20 (2) of the

Seoul Agreement applies, which provides:  

in the case of regional economic integration organizations with one or more 

Member States that are Parties to this Agreement, the organization and its 

72 See Lenk; see Behrami. 
73 PO3, ¶19.  
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Member States shall decide on their respective responsibilities for the 

performance of their obligations under this Agreement. 

[74] Under this Article, the Parties were therefore under an obligation to decide on the

distribution of the respective responsibilities. In the present case, although is no written 

agreement, the actions of ASNEC and Laoc following the ratification clearly show that they 

have agreed that the responsibilities solely rest with ASNEC under Article 20 (2).  

[75] First, only ASNEC, and none of its 14 individual member States, have communicated

a nationally determined contribution under Article 20 (2) of the Seoul Agreement.74 If it had 

been intended for the member States to have independent obligations under the Seoul 

Agreement, there would have been communication of joint responsibility under Article 16 of 

the Seoul Agreement, or, at least, some of the member States of ASNEC would have sent a 

communication. 

[76] Second, like all the other member States of the Association, Laoc has conferred to

ASNEC the authority to enter into international agreements and enact laws75 to comply with 

related international obligations. 76  After ASNEC ratified the Seoul Agreement, the 

Association’s Council voted by a majority for the enactment of the Coal Directive to “comply 

with … the Nationally Determined Contribution of the Association”.77 There is no mention in 

the Coal Directive that the member States have independent obligations towards the Seoul 

Agreement.  

[77] Third, the preamble to Laoc’s Law 66/2016 and Article 1 of Law 72/2016 state that the

purpose of the enactment of the laws was the “compliance of the Republic of Laoc with its 

international obligations under ASNEC legal framework”,78 and meeting the target “under the 

Nationally Determined Contribution of the Association”. 79  This shows that Laoc has 

74 PO4, ¶10. 
75 Article 115 of the ASNEC Charter. 
76 Ex R-5, Declaration by ASNEC. 
77 Preamble, Coal Directive.  
78 Ex C-8, line 380. 
79 Ex C-9, Article 1. 
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consistently maintained that it only considers itself bound to environmental obligations 

imposed on it through ASNEC. 

[78] Fourth, the provisions of Law 66/2016 correspond to the Coal Directive adopted by

ASNEC in all respects. Its Article 2 prescribes that “all coal-fired power plants on the territory 

of Laoc shall be phased out by 31 December 2028”,80 the same deadline as set in Article 7 of 

ASNEC’s Coal Directive. 81  Moreover, the feed-in measures in Law 72/2016 correspond 

exactly to what Article 7 (4) of the Coal Directive encourages.82  

[79] Thus, ASNEC and Laoc have clearly agreed that ASNEC alone bears responsibility for

the performance of the obligations under the Seoul Agreement. As Laoc did not have 

independent international obligations under the Seoul Agreement, the enactment of the 

contested measure was only made to fulfil Laoc’s obligations under ASNEC. 

B. The challenged measure is attributable to ASNEC under ARIO Article 6.

[80] Under ARIO Article 6, conduct shall be attributed to an international organization if it 

is a conduct of an organ or agent of an international organization and the conduct is performed 

in the functions of the organ or agent. 

[81] In the present case, Laocan authorities should be deemed as an agent (1) or a de facto 

organ (2) of ASNEC when it adopted Law 66/2016. Moreover, Laocan authorities’ 

implementation of the Coal Directive was performing ASNEC functions (3).  

1. Laocan authorities performed as an ASNEC agent in implementing the Coal

Directive.

[82] The term “agent” under ARIO Article 6 must be understood in the most liberal sense.83

It refers to: 

80 Ex C-8, line 385. 
81 Article 7(1), Coal Directive. 
82 Article 7(4), Coal Directive. 
83 ICJ Reparation for Injuries, p.177; see also ILC ARIO Commentary, ¶3. 
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an official or other person or entity, other than an organ, who is charged by the 

organization with carrying out, or helping to carry out, one of its functions, in 

short, any person through whom it acts.84  

[83] Additionally, the essence of the term “agent” rests on the nature of the organization’s

mission, rather than the administrative position.  Pursuant to Article 120 of the Funding 

Charter of ASNEC, “the Association enforces or implements its legal acts through the organs 

of its Member States.”85 In other words, all legal acts of ASNEC should be conducted through 

its member States. When Laoc acted solely in this capacity, to implement ASNEC’s Coal 

Directive, its conduct falls within the definition of “agent”.  

[84] Like EU directives, ASNEC’s Coal Directive lays down results that must be achieved,

but the Member States are free to decide how the directives are implemented into national 

legislation.86 Moreover, just like the EU’s memberships to several organizations,87 ASNEC’s 

membership to the Seoul Agreement is “mixed” in the sense that both the regional economic 

integration organization and its Member States are contracting parties to the treaty. Because of 

this, and because of the similarity in the competence afforded to adopt regulations and 

directives between ASNEC and the EU, it can be useful to analyze the framework under which 

the EU is attributable to member States’ implementation of directives. 

[85] The EU considers itself attributable to measures of Member States. EU has adopted a

regulation that concerns the distribution of the financial responsibility linked with investor-

State dispute settlement.88 In the Explanatory Memorandum to the proposal of the regulation,89 

the “central organising principle” of the Regulation recognized that where “the actions of the 

Member State are required by the law of the Union”, the financial responsibility should lie with 

the EU.90 

84 Article 2 of ARIO.  
85 Article 120, ASNEC Charter. 
86 Article 115, ASNEC Charter. 
87 For instance, both the EU as an organization and its member States are members of the ECT and the WTO. 
88 (EU) Regulation 912/2014. 
89  Proposal for a Regulation of the European Parliament and of the Council establishing a framework for 

managing financial responsibility linked to investor-state dispute settlement tribunals established by international 

agreements to which the European Union is a party. 
90 Ibid, 1.1. 
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[86] Andrés notes that in the context of the EU, to determine which role the member States’ 

authority is performing, it is necessary to examine whether there is some kind of EU norm that 

obliges the authority to act in the way it did.91 In other words, the member States’ functional 

integration of the regulations and directives under the EU renders the attribution of the conduct 

to the EU rather than the member States.92  

[87] In Hoffmeister’s view, in situations where Member States’ organs were simply 

implementing Union law,93 the EU is not only a possible respondent party in such cases, but 

also the only correct respondent in agent situations, “with the consequence that cases wrongly 

brought against the Member State would then be inadmissible”.94 Happ shares a similar view 

in this respect.95  

[88] Also, Kovács notes, if EU measures have an impact on an investor indirectly “through 

directive or decision addressed to the Member State which then acted accordingly”, the “EU 

would thus be the correct respondent in an agent situation”.96 Thus, under the context above, 

the EU should signal to the investor that it will be the Respondent in the investor-state dispute.97 

[89] Respondent submits that due to the striking similarities between the EU and ASNEC as 

organizations and the practices concerning membership to “mixed treaties”, the attribution 

rules that are generally applicable to the EU should also apply to ASNEC. Under Article 6 of 

ARIO, ASNEC is therefore attributable to the challenged measure, because Laoc only acted as 

an “agent”. 

2. Laocan authorities performed as an ASNEC de facto organ in implementing 

the Coal Directive. 

[90] The term “organ” under ARIO Article 6 refers to the status of a person or entity who 

had been conferred functions by international organizations98 and should be given a wide 

                                                        

91 CASTELEIRO, p.69. 
92 Id.  
93 Frank Hoffmeister “ Litigating against the EU”, p.736. 
94 Id. 
95 Happ, p.77. 
96 KOVÁCS, p.314. 
97 Eilmansberger, p.396. 
98 ILC ARIO Commentary, p.55 
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interpretation.99 In exceptional circumstances, functions may be considered as given to an 

organ de facto.100 

[91] Circumstances that entities perform de facto as organs of the organization have been

accepted not only by trade-related jurisprudence 101 but also by human-rights related 

jurisprudence.102 

[92] Respondent submits that its authorities acted as de facto organs of ASNEC when it

implemented Laws 66/2016 and 72/2016. As mentioned, Laoc was simply implementing and 

enforcing the obligatory Coal Directive binding upon it.103 Thus, Laocan authorities, in the 

implementation of the ASNEC decision, can also be deemed as a de facto organs of ASNEC. 

3. Laoc was performing ASNEC’s functions when it implemented the Coal

Directive.

[93] The functions of an organization are generally established in the “rules of the

organization”. 104  As addressed in the Founding Charter, two of ASNEC’s functions are: 

promoting international cooperation to deal with environmental problems, especially climate 

change (Article 61), and promoting the development of new and renewable forms of energy 

(Article 75).  

[94] In the performance of these two functions, Respondent has taken implementing

measures such as adopting Law 66/2016 and Law 72/2016, requiring all coal-fired power plants 

to be phased out by 31 December 2028105 and facilitating the production of clean energy on 

the territory of Laoc.106  

[95] The Claimant may submit that, if Respondent wanted to avoid breaching its obligations

under the AIT, it could decide not to implement the Coal Directive. However, under AIT, Laoc 

99 ILC ARIO Commentary, p.55.  
100 Id.  
101 EU Panel Report, ¶7.725. 
102 See App. No. 13258/87; App. No. 450368/98, ¶153. 
103 Article 115(3), ASNEC Charter. 
104 ILC ARIO Commentary, ¶9.  
105 Ex C-8, Article 1. 
106 Ex C-9.  
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had no other options. If Laoc, despite its obligation to do so, chose not to implement the Coal 

Directive, Laoc would be subject to the penalty measures under Article 124 (4),107 and the 

obligation to implement the Coal Directive would still “continue to be binding” under Article 

124 (5).108  

[96] Moreover, Laoc also has an obligation under the Coal Directive Article 7 (3) to “pay no

compensation”109 to “owners and operators of coal-fired power plants”. If the challenged 

measures were truly attributable to Respondent – which Respondent firmly contests –, and if 

Claimant were to be successful at all its other submissions, Respondent would then be left in a 

twilight zone where it would violate its international obligations under the AIT if it paid foreign 

investors, but also its obligations under ASNEC’s Founding Charter if it did not implement the 

Coal Directive. In such a scenario, the only effective recourse at Respondent’s disposal would 

be to withdraw from ASNEC, and consequently the AIT, on which Claimant’s claim is based. 

[97] If, on the other hand, ASNEC were to lose the present case, it would not be violating

any of its obligations under international law. This reinforces Respondent’s stance that Laoc’s 

measures, which were implemented only to comply with Laoc’s ASNEC obligations, should 

be attributed to ASNEC. 

C. The measures are attributed to ASNEC under ARIO Article 7.

[98] The wording of Article 7 chiefly covers when a State’s organ is placed fully at the

disposal of an IO, the conduct should be attributed to the IO.110 

[99] Furthermore, the ARIO Commentary formulates that “the decisive question in relation

to attribution [under Article 7] of a particular conduct appears to be who has effective control 

over the conduct in question”.111 

[100] Respondent submits that ASNEC had effective control over the conduct in question

because Laoc’s Parliament was obligated to implement the Coal Directive under Founding 

107 Article 124(4), ASNEC Charter. 
108 Article 124(5), ASNEC Charter. 
109 Article 7(3), Coal Directive. 
110 ILC ARIO Commentary, p. 57. 
111 Id., p. 57-58. 
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Charter, both when following the criterion of “ultimate authority” (1) or the standard of 

“normative control” (2). 

1. ASNEC retained ultimate authority and control over the implementation of

the Coal Directive.

[101] In enforcing the Coal Directive, ASNEC has the ultimate authority and powers to

determine the necessary measures112 and to coordinate its member States’ actions113 to ensure 

the achievement of the objectives embodied in the ASNEC Founding Charter.114  

[102] Article 124 of the ASNEC Founding Charter provides firm measures as to the

punishment of any Member State, who fails to enforce or implement a legal act of the 

Association in accordance with Articles 115 and 120.115  

[103] Under such circumstances, member States of ASNEC, including Respondent, have no

other option but to implement and strictly enforce the decisions made by the ASNEC Council 

at national levels. Moreover, only ASNEC could adjust the relevant measures to bring the 

community as a whole in line with the Seoul Agreement. 

[104] Claimant may contend that it is Respondent, not ASNEC, who is maintaining

“operational command” over the challenged measures. However, Respondent would like to 

clarify that the “operational command” criterion is not decisive.  

[105] The allegations of “operational command” have been dismissed in a line of cases, such

as Bosnia and Herzegovina, 116  Behrami and Saramati. 117  In these cases, while courts 

acknowledged the effectiveness of UN members’ command in operational matters, the 

challenged acts were declared inadmissible ratione personae because members were exercising 

lawfully delegated powers based on UN resolutions.  

112 Articles 62 and 115(1), ASNEC Charter. 
113 Preamble, ASNEC Charter. 
114 Article 75(2), ASNEC Charter. 
115 Article 124(1), ASNEC Charter. 
116 See Decision of 16 October 2007. 
117 See App. No. 71412/01. 
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[106] In the present case, although Laocan authorities are in charge of operational matters in

enforcing ASNEC decisions, the ultimate authorities have always been the Council of ASNEC. 

Laoc was always compelled not to take actions that are contrary to the Coal Directive. 

Therefore, the challenged measures shall not be attributed to Respondent but to ASNEC who 

exercises effective control over the measures. 

2. The implementation of the Coal Directive is under ASNEC’s normative

control.

[107] Alongside the “ultimate criterion”, the “normative control” standard embodied in EU

law establishes the respondent status to the EU when the challenged measure of members was 

required by EU law.118  

[108] Although ARIO does not contain the “normative control” criterion when assessing the

effective control over measures of international organizations other than the EU, the core 

content of “normative control” has been widely advocated by scholarly writings.119 As noted 

by Delgado Casteleiro, “the EU’s normative control is progressively being accepted within the 

field of international investment law”.120  

[109] In Electrabel, the tribunal declined to attribute the termination of the PPAs to Hungary

and therefore refused to hold Hungary responsible, who only implemented the Final Decision 

of ECT.121 

[110] When it enacting Law 66/2016 to phase out coal-fired power plants,122 Respondent was

only acting in conformity with the directive of the ASNEC Council, which has left no discretion 

to domestic authorities.123  

[111] Claimant might attempt to rely on Article 115 of the ASNEC Charter to assert that since

the Coal Directive leaves Laoc the choice of form and methods in implementation,124 Laoc still 

118 (EU) Regulation 912/2014, Article 3(1)(c). 
119 CASTELEIRO, pp.205–206; Lenk, p.18; Frank Hoffmeister “ Litigating against the EU”, p.746. 
120 CASTELEIRO, p.205. 
121 See Electrabel.  
122 Ex C-8, C-9.  
123 Articles 3, 7, 18, Coal Directive. 
124 Article 115, ASNEC Charter. 
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has a certain degree of discretion. However, it is worth noting that it is the deadline settled by 

Law 66/2016 that leads to Claimant’s alleged losses. The form or methods of implementation, 

even if they were under Respondent’s discretion, are irrelevant.  

[112] Moreover, Respondent was never granted any discretion. The ASNEC’s Coal Directive

required that ASNEC member Sates shall reduce the percentage of its final gross production 

of energy from coal-fired power plants to 0 by 31 December 2028 125  and shall pay no 

compensation.126. The Coal Directive left no room for discretion and Respondent had no choice 

but to comply with the Coal Directive and to enact Law 66/2016. 

[113] Therefore, under the normative control criterion, Laoc has performed under the

effective control of ASNEC, and the performance shall correspondingly be attributed to the 

latter.  

D. The attribution to ASNEC under ARIO Article 6 and 7 precludes the joint

attribution.

[114] Claimant might submit that Respondent is jointly liable, but this argument should also

be dismissed. As provided by Article 120 of the ASNEC Founding Charter, 

When the Member States enforce or implement decisions of the Association, the 

attribution of conduct, as between the Member States and the Association, shall 

be governed by [ARIO] Articles 6 and 7.  

[115] Construing ARIO and its structure as a whole, it can be found that Articles 6 and 7 are

rules on attribution that distribute responsibility either to the state or the organization.127 

[116] In addition to the rules under Chapter II of ARIO – in which Articles 6 and 7 can be

found – Chapter IV also contains important rules on national responsibility when a breach of 

an international obligation is established.128  

[117] As observed by Hoffmeister, Chapter IV

125 Article 7(1), Coal Directive. 
126 Article 7(3), Coal Directive. 
127 Hoffmeister, p.727.  
128 Id. 
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[D]oes not question the attribution of the act to the state (triggering its

responsibility under state responsibility rules), but creates an additional

responsibility of the international organization.129

[118] In other words, when conduct can be attributed to an international organization, the

circumstances in which a State is jointly responsible are strictly limited to the circumstances in 

Chapter IV.  

[119] The need to clarify this in Chapter IV, and the lack of a similar rule in Chapter II, shows

that joint attribution is not possible under Articles 6 and 7 and that ARIO Chapter II distributes 

responsibility either to the State or to the organization.130 Therefore, by providing a clear 

reference to ARIO 6 and 7, ASNEC’s Founding Charter intentionally excludes the joint 

attribution of the ASNEC and its members.  

III. LAOC HAS NOT VIOLATED AIT ARTICLE II (1).

[120] As a starting point, given all measures challenged by Claimant should not be attributed

to Respondent, any allegations made by Claimant about Respondent’s breach of FET is in itself 

invalid. As held by the Electrabel tribunal, “to constitute a violation of the ECT, an act has to 

be both attributable to the State” and “the Tribunal must therefore first examine the question 

of attribution”.131 Therefore, the Tribunal does not have to further examine any substantive 

claims of Claimant. 

[121] However, should the Tribunal find Laoc attributable for the phasing out of coal-fired

power generation through adopting Law 66/2016, Respondent submits that it did not violate its 

duty to provide MFNB with fair and equitable treatment under the AIT.  

[122] FET standard was assessed based on different elements under case law, such as

respecting investors’ legitimate expectations on regulatory stability and affording investors due 

process.   

129 Id. 
130 Id. 
131 Electrabel , ¶7.58. 



 

27 

 

[123] The content of FET should also be determined in light of the context of AIT. Article II 

of the Treaty explicitly stipulates the obligation of the host state that it cannot use 

“unreasonable or discriminatory measures to impair investors’ management, maintenance, 

use, enjoyment or disposal enjoyment of their investments”.132  

[124] Article IX further provides exceptions for the protection of AIT. As stipulated in Article 

IX (1): “The Treaty shall not preclude any Contracting Party from adopting or enforcing any 

measure necessary to protect human, animal or plant life or health”.133 

[125] In the present case, Respondent did not breach Article II of AIT because the challenged 

measures have constituted necessity measures to protect human life and health, thus not 

protected by Article II of the AIT (A). Alternatively, MFNB’s expectations were unreasonable 

and unrealistic (B). The challenged measures were reasonable and proportional (C). As well, 

they followed due process and were non-discriminatory (D).  

A. The challenged measures have constituted as measures necessary to protect 

human life and health, thus being exceptions of the AIT. 

[126] The challenged measures were adopted under the urgent situation of a massive increase 

in the number of natural catastrophes, i.e. floods,134occurring across the ASNEC region. As a 

country with a large coastal area and many rivers reaching into virtually all of its inland 

territories,135 the floods could cause devastating injury to Respondent.136 

[127] Before the adoption of Law 66/2016, Respondent has made continued efforts to build 

dams, levees and other types of protective constructions. However, it turned out to be workless. 

The floods still take thousands of lives and cause millions of dollars in property damage every 

year.137 

                                                        

132 Article II, AIT; Christoph Schreuer “FET in Practice”, p.193. 
133 Article IX, AIT. 
134 Facts, ¶17.  
135 Facts, ¶1. 
136 UNFCCC.  
137 Ex R-2. 
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[128] Laoc has formed a task force of environmental scientists to find the reasons behind the

annual floods. The task forced concluded in a recently published report that the most probable 

explanations would be that floods occur because of “greenhouse emissions made by numerous 

coal plants operated in Laoc”.138 As well, it also observed that there was a direct correlation 

between the growth of coal emissions and the intensity of floods over the past years.139  

[129] Against this background, the measures challenged by Claimant are a necessity to protect

human life and health of Laoc,140 thus, satisfied as exceptions of Laoc’s treaty obligations, 

including providing the FET to Claimant.  

B. MFNB’s expectations were unreasonable and unrealistic.

[130] The FET standard is not a catch-all provision to compensate for an investor of any

economic loss.141 Only legitimate and reasonable expectations merit protection of the FET 

standard. 142  MFNB’s expectations for an unchangeable legal framework and unlawful 

compensation, are unreasonable because no such specific representations were made by 

Respondent (1). The general framework and circumstances surrounding the T1 project could 

not have given rise to Claimant’s expectations (2). Further, MFNB was not a caveat investor 

(3). 

1. No specific representations were made by Respondent.

[131] Under the FET standard, for a specific representation to justify protection of an

investor’s legitimate expectations, it must comply with the test of specificity and has been made 

at the time the investment was made. Respondent submits that it made no such specific 

representations to MFNB. 

i. The statements of general investment-encouraging policies cannot

be invoked as a basis for Claimant’s legitimate expectation.

138 Id.  
139 Id.  
140 Article IX (1), AIT. 
141 VANDEVELDE, p.49. 
142 Sempra, ¶300; see also GAILLARD/MCNEIL, pp.122-123. 
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[132] Legitimate expectations only arise from specific assurances or representations made by 

a state,143 such assurances must be addressed directly to an investor and must be something 

specific144 and intended to confer legal rights.145  

[133] The host state’s general investment encouragement policy to encourage and welcome 

investments, which “did not entail a promise made specifically to the Claimants about the 

success of their proposed project”,146  could not have given rise to a claim of legitimate 

expectations.147 

[134] This shall also apply to the present case. Admitted by Respondent, over the past 2 years, 

the governor of Ticadia has made official and unofficial visits to institutional investors and 

banks for several times, advertising the favorable policies towards potential investments,148 

however, he was only advertising Laoc’s general investment encouragement policy, and never 

promised anything specific nor he intended to confer any legal rights to those audiences.  

ii. The political statements could not have given rise to Claimant’s 

expectations. 

[135] Further, general political statements, for instance from a political representative of the 

host state, to promote and induce investment is deemed as of “least legal value”.149  

[136] In El Paso, Claimant relied on a general message to the Congress by the Argentine 

President and Minister about the ‘legal certainty’ that the enactment of the Electricity Law 

would achieve.150 Although the tribunal viewed such a statement as “political” and noted they 

did not equate to “a specific commitment” to foreign investors not to modify the existing 

framework, which was designed to attract them”.151 

                                                        

143 See White Industries, where the tribunal emphasized that only specific representations, albeit vague and general, 

may give rise to ‘reasonable legitimate expectations that are amenable to protection under the fair and equitable 

treatment standard’.  
144 El Paso, ¶¶375-377; Feldman, ¶148; ADF, ¶189; Blusun, ¶380; Koch, ¶8.47. 
145 Frontier Petroleum, ¶468. 
146 Potestà, p.23; LALANI/LAZO, p.91; PSEG, ¶243. 
147 PSEG, ¶241. 
148 Ex C-5, line 296. 
149 Continental Casualty, ¶261. 
150 Id., ¶393. 
151 El Paso, ¶395-396.  
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[137] Claimant might further rely on the statement of a so-called ‘current speaker’ of the

Laocan Parliament. Respondent submits that, by the same token as in El Paso, the Laocan 

Parliament’s statement is a typical political statement, which cannot generate any legitimate 

expectations of Claimant. 

iii. The license could have never generated any legitimate expectations.

[138] Respondent also rejects Claimant’s reliance on the operation license for T1. As settled

by tribunals, legitimate expectations can only be created “at the moment of the investment”152. 

[139] Before Respondent issued the license for T1’s operation in September 2014,153 on 15

December 2010, Ticadia-1 LLC has already bought a plot of land, obtained a construction 

permit, and began building the power plant,154 which indicated that Claimant’s investment has 

already been implemented.155 Therefore, the content of the license could not have generated 

legitimate expectations vis-à-vis the state’s treatment of the investment. 

[140] Moreover, by setting Ticaida-1 LLC’s compliance of Laocan legislation as conditions

for the validity of the license, the license for T1 operation also undoubtedly indicated possible 

alterations of the Laocan legal framework.156 

2. The general framework and circumstances surrounding the T1 projects

could not give rise to Claimant’s expectations.

[141] Further, no legitimate claim of the frustration of expectations could have arisen from

the general regulatory framework of Laoc per se, 157  in the absence of any specific 

commitments.  

152 AES, ¶9.3.8; Glamis, ¶¶621-622; Parkerings, ¶331; Methanex, ¶10; Micula [I], ¶668–669; LG&E Decision, 

¶127. 
153 Ex R-1. 
154 Exhibit C-5. 
155 Facts, ¶15. 
156 Ex R-1. 
157 Total S.A. Decision, ¶112.  
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[142] Moreover, in the assessment of the reasonableness or legitimacy of the investor’s 

expectations, the facts surrounding the investment, as well as the political, socioeconomic 

conditions prevailing in the host state must be taken into consideration.158  

[143] In the present case, the surrounding circumstances of the T1 suggested the 

unreasonableness of Claimant’s expectations that Laoc’s legal system would remain 

unchanged.159 In particular, in a state where the climate was becoming increasingly sensitive 

to the environmental impact and ecological consequences.160 

[144] First, MFNB was well aware of the environmental concerns in Laoc which could entail 

policy changes. Before MFNB financed the T1 construction, Respondent had already suffered 

natural catastrophes for decades.161 Against this background, proposals for switching from the 

use of coal-fired power to clean energy not only lingered in the Laocan Parliament162 but was 

also published in public by official reports,163 which were well-known to MFNB at the time 

of investment. Moreover, the laws regarding environmental measures in the consumer sector 

were passed through the Laocan parliament with practically no opposition and were also very 

positively received by the electorate.164 

[145] Second, the potential political movement shall be taken into consideration. Fueled by 

the increasing awareness of environmental protection,165 environmental political movements 

had been steadily growing in Laoc in the past decade before the T1 investment.166 As Laoc is 

a parliamentary republic country,167 the Parliament of Laoc is established via direct elections. 

The nature of Laco’s political system informs an inherent probability that the ruling party is 

                                                        

158 Duke Energy, ¶340. 
159 Saluka, ¶304; Philip Morris, ¶¶4-7; see also MCLACHLAN, p.234; see KINNEAR, p. 233; Parkerings, ¶¶335-

336; Methanex, ¶¶9-10.  
160 Glamis, ¶767. 
161 Ex R-2. 
162 Ex C-1. 
163 Exhibit R-2. 
164 PO3, ¶12. 
165 Parkerings, ¶336; Duke Energy, ¶340; Micula [I], ¶669. 
166 Facts, ¶18. 
167 Facts, ¶2. 
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subject to change, along with the policy and regulations issued by governments controlled by 

different parties.  

[146] Third, in light of an international context, the potential alteration of environmental

policies and legal framework is also predictable for MFNB. In Belenergia, the tribunal 

concluded that, by conducting adequate due diligence, a ‘prudent’ investor would have known 

about the reforms in a renewable energy framework, which had taken place not only in Italy 

but all over Europe. The tribunal further states that a “prudent” investor would have taken other 

European PV incentives schemes’ into consideration.  

[147] Similarly, before the investment of MFNB, it has been seen a global trend for the

transition into green energy actively supported by many countries, including countries 

neighbouring Laoc168 and the home state of MFNB. Actually, except for Laoc, virtually all the 

ASNEC Member States had pursued new developments and transitions to renewables, while 

Laoc stayed in a “nascent state”.169 The transformation of Laoc’s polices towards the coal 

sector is predictable for MFNB.   

3. MFNB’s expectation was unreasonable as being a caveat investor.

[148] The reasonableness requirement inherent in expectations is also affected by the role

played the investor in the investment operation,170 hence the Tribunal has to analyze whether 

the investor has acted with diligence and thus can be said to hold the expectations in relevant 

circumstances. All Claimant’s alleged loss is caused by the unsuccessful business judgment of 

its own.  

[149] First, Mountaintop’s business experience171 and awareness of potential risk preclude

the violation of FET. Mountaintop is a sophisticated investor specializing in long-term 

investments into power generation installations, especially in coal-fired power plants. 172 

168 Ex C-1, line 153. 
169 Facts, ¶18. 
170 See Muchlinsky. 
171 See Metalpar. 
172 Facts, ¶10. 
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Accordingly, it is bound to assess the extent of the investment risk before entering the 

investment, as well as both the prospects and pitfalls of the investment.  

[150] In MFNB’s board meeting, three directors openly expressed deep concerns on the

proposal, recognizing the investment as high-value in highly regulated markets.173 Therefore, 

MFNB was aware of the potential risk of the investment, however, it still decided to undertake 

this high risk-high return investment. 

[151] Second, it is inherently not realistic and reasonable for MFNB to have a 40-year-

expectation in a highly regulated sector. For example, the Charanne tribunal indicated that a 

certain level of care is required in such a ‘highly regulated [feld] as the energy sector, where a 

preliminary and comprehensive legal framework applicable to the sector analysis is essential 

to proceed with the investment’.174 

C. The adoption of Law 66/2016 and 72/2016 is legitimate, reasonable and

proportional.

[152] The adoptions of Law 66/2016 and 72/2016 were reasonable and justified because

Lacos acted within its legitimate power to adopt rational policies (1). The laws were rendered 

with reasoned judgments (2). Besides, they satisfied the criteria of proportional (3). 

1. Respondent acted within its legitimate power.

[153] Respondent submits that it has a legitimate power to change its law and regulations;

even though changes may well make certain activities less profitable or even uneconomic to 

continue.175  

[154] As El Paso tribunal holds, “the State has to be able to make the reasonable changes

called for by the circumstances and cannot be considered to have accepted a freeze on the 

173 Ex C-3, line.199. 
174 Charanne, ¶507. 
175 Saluka, ¶305-306; Feldman, ¶112. 
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evolution of its legal system.”176 The same approach was followed by the Parkerings, “It is 

each State’s undeniable right and privilege to exercise its sovereign legislative power.”177 

[155] In the present case, by adopting the challenged measures, Respondent only acted within

its legitimate power to implement measures dealing with its environmental crisis. It is unfair 

and inconceivable for Respondent to accept that, as long as Laoc has entered into a treaty, Laoc 

can no longer modify its legislation which might harm foreign investors.  

[156] Further, the measures, aiming at environmental protection, are also made under Article

VII of AIT, as it provides: 

each Contracting Party shall strive to continue to improve those laws…the 

Contracting Parties recognise that it is inappropriate to encourage investment by 

relaxing domestic environmental laws.”178 

[157] When adopting the challenged measures, Respondent is only acting legitimately, in

compliance with its treaty obligations under Article VII. If claimant relies on the AIT to bring 

a claim against Laoc, it cannot turn a blind eye on Laoc’s other obligations under the same 

treaty. 

2. Respondent made reasonable and non-arbitrary judgments.

[158] Articles II(1) of the AIT stipulates that the State’s shall not undertake measures which

are “unreasonable”.179 For the standard of “reasonableness”, it requires “a showing that the 

State’s conduct bears a reasonable relationship to some rational policy”.180 Arbitrary is the 

term antithesis of rational, it usually refers to “a measure that without serving any legitimate 

purpose and a rational explanation, instead of resting on prejudice or bias”.181 Essentially, 

the existence of reason and purpose behind the challenged measures is the key to proving the 

policies rational. 

176 El Paso, ¶371. 
177 Parkerings, ¶332. 
178 Article XII, AIT. 
179 Article II (1), AIT. 
180 Saluka, ¶ 460. 
181 Lemire, ¶385. 
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[159] Respondent submits that in the present case, it acted rationally and prudently. It

exercised a reasoned judgment in doing what it saw best for Laoc given the situation at hand. 

[160] As aforementioned, the motive behind the challenged measures was six major floods in

the past fifteen years.182  Consequently, there was an ever-increasing pressure of Laoc to 

decrease GHG emissions and to promote renewable forms of energy.  

[161] Relying on the conclusion of environmental scientists, 183  Respondent certainly

believed that the adoption of the challenged measures could sufficiently prevent, to the lease 

extent, a further increase in the number and magnitude of floods in Laoc.  

[162] The measures were also rational policies with the purpose of “reduc[ing] greenhouse

gas emissions and comply[ing] with [ASNEC’s] commitment under the 2015 Seoul Agreement 

on Climate Change.”184 Besides, as a member of UNFCC, Respondent has an international 

obligation as a developed country to enact effective environmental legislation addressing 

climate change.185 

3. The measures undertaken by the Respondent satisfied the criteria of

proportionality.

i. the measures did not cause suddenly and unpredictably change of its

existing regulatory framework.

[163] The Charanne tribunal has specified that this criterion of proportionality is satisfied “as

long as the changes are not capricious or unnecessary and do not amount to suddenly and 

unpredictably eliminate the essential characteristics of the existing regulatory framework.”186 

[164] The measures challenged by Respondent would not eliminate the essential

characteristics MFNB relied on suddenly or unpredictably. On the contrary, Law 66/2016 

offers a lengthy period of 12 years for investors to adjust their investments and only requires 

the coal plants to be phased out in 2028, the regulations and policies MFNB relied on at the 

182 Facts, line 1339.  
183 Ex R-2, line 725.  
184 Coal Directive, line 327. 
185 UNFCCC.  
186 Charanne, ¶517. 
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time of investment remained in effect, which could hardly be called as a “sudden and 

unpredictable elimination”.  

ii. The measures are proportionate in balancing to protect the public

interest.

[165] To evaluate a violation of FET of the challenged measures, as held by El Paso, a balance

should be made between the interests of foreign investors and the right of the host State to 

regulate its economy in the public interest, 187  and a similar stance has been taken by 

investment arbitration tribunals in a catena of decisions.188 

[166] Admittedly, the adopted measures might cause loss to MFNB to some extent. However,

Respondent submits that in balancing the weight of both interests of investors and Laoc, the 

responsibility of Respondent to combat environmental degradation and protect the well-being 

of citizens, as well as to implement its international obligations outweighed the alleged loss of 

profits of an individual investor. 

[167] The challenged measures are of utmost importance for Respondent to protect its

millions of houses and thousands of lives destroyed by floods every year.189 Respondent not 

only must act to establish effective ways to prevent environmental degradation domestically 

but also bears notable international obligations to mitigate its negative impact on all of its 

neighboring countries and to contribute to the protection of human well-being.  

[168] Compared with that, since most coal-fired power plants were already amortised, the

challenged measures could not cause any unpropotionate loss to investors in Laoc as a 

whole.190 Further, Respondent has utilized all possible means within its power to minimize the 

potential adverse effects. Respondent has offered all investors in the coal sector the maximum 

deadline of the phase-out of coal-fired power plants possible, thus allowing them to maximize 

the returns from their power plants under the circumstances.191 Also, Law 72/2016 was aimed 

187 KLÄGER, p.118; EDF, ¶293; Tecmed, ¶¶122, 133; UNCTAD Series pp. 68, 73-75; El Paso, ¶358. 
188 Pope, ¶¶123-128; S.D. Myers, ¶255. 
189 Ex R-2, line 721.  
190 PO4, ¶2. 
191 Respondent’s Response to NOA, ¶12. 
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at offering investors the opportunity to invest further into the renewable energy sector and an 

option entering into a twenty-year energy supply contract at prices substantially above market 

value.192  

D. The measures are non-discriminatory, followed by due process.

[169] Lastly, should Claimant dispute, The measures did not impair the Claimants’

investments with discriminatory measures, also followed with due process. 

[170] To establish discrimination, the investor must prove that it was subjected to a different

treatment in comparable circumstances without reasonable justification.193 In other words, 

differential treatment must be assessed between “directly competing” investors.194 A measure 

may be discriminatory if “the intent of the measure is to discriminate or if the measure has a 

discriminatory effect.” 195  Furthermore, discrimination requires “capricious, irrational or 

absurd differentiation in the treatment accorded to the Claimant as compared to other entities 

or sectors.”196 

[171] Claimant might contend that Law 72/2016 issued by Respondent was discriminatory,

this argument is groundless. LRC and Claimant’s company operates in completely different 

areas,197 which is clear, not comparable. Moreover, aiming at encouraging the transition to the 

Renewable Energy Sources, all installations generating electricity from Renewable Energy 

Sources constructed by LRC shall benefit from the feed-in scheme,198 it does not distinguish 

between investors of any differing characteristics. 

[172] Respondent also afforded the Claimants due process in enacting Law 66/2016 and

72/2016. To render a violation of due process, the threshold is high. 199 As widely accepted, 

192 Ex C-9, line 412.  
193 Pope, ¶75; Crystallex, ¶715. 
194 BJORKLUND, pp.21-22; Pope, ¶77. 
195 LG&E, ¶146. 
196 Sempra, ¶319. 
197 Ex C-9, ¶415. 
198 Ex C-9, ¶421. 
199 Genin, ¶363–365. 
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the abuse of due process requires a manifest injustice200 and sufficient seriousness.201 Before 

enacting Law 66/2016 and Law 72/2016, Laoc did consult relevant stakeholders in the energy 

industry as well as its internal advisors,202 which precludes Respondent from violating due 

process obligation. 

IV. MR MASON SHOULD BE REMOVED FROM THE TRIBUNAL.

[173] Mr Mason should be removed from the Tribunal. As explained infra, he has served and

is still serving in cases involving investors against ASNEC Members State’s implementation 

of the Coal Directive,203 and he has already prejudged on the legal and factual issues.204 

[174] It is a fundamental principle in international arbitration that “every arbitrator must be,

and must remain, independent and impartial of the parties and the dispute”.205 In the present 

case, this is governed by the UNCITRAL Rules.206 Article 12(1) of the UNCITRAL Rules 

provides: “Any arbitrator may be challenged if circumstances exist that give rise to justifiable 

doubts as to the arbitrator’s impartiality or independence”.207 

[175] The standard of “justifiable doubts” does not require Respondent to establish actual

bias. 208  Instead, it is widely accepted that it is sufficient for the challenging party to 

demonstrate the existence of a risk209  or to display that there is enough doubt as to the 

arbitrator’s impartiality and independence to justify disqualification. 210  Also, justifiable 

doubts are tested according to an objective test.211 

200 Loewen, ¶132; Cervin and Rhône, ¶655. 
201 ECE, ¶3.805; Waste Management, ¶98. 
202 PO3, ¶10. 
203 Response to Respondent’s Challenge.  
204 Ex R-10; Ex R-8.  
205 REDFERN/HUNTER, ¶4.75. 
206 CARON/CAPLAN, p.177 
207 Article 12(1), UNCITRAL Rules.   
208 BORN, International Commercial Arbitration, p.1778; CARON/CAPLAN, p. 208.   
209 LCIA No. UN3490, ¶4.11; see Applied Industry Materials Corp. v. Ovalar Makine Ticaret. 
210 BORN, International Commercial Arbitration, pp.1763,1777; Hoffmann, p.427; see National Grid; Moralite 

Construction v Carpenter’s Benefit Funds; Sheet Metal v. Kinney Air Cond; Young science information v. Zte. 

Cooperation.   
211 See National Grid; Gallo Decision; ICS Decision. 
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[176] Accordingly, in the present case, justifiable doubts exist as to Mr Mason’s impartiality

and independence under Article 12 (A). Mr Mason’s non-compliance with the disclosure 

obligation under Article 11 justifies his removal (B). As well, Respondent raised a timely 

challenge (C). 

A. Justifiable doubts exist as to Mr Mason’s impartiality and independence under

UNCITRAL Rules Article 12.

[177] The circumstances that Respondent cites —prior appointments, public jubilation and

previous expressions of legal views —separately and collectively constitute an “issue conflict” 

situation. “Issue conflict”, which is “perhaps the most significant matter affecting the 

credibility of investor-state arbitration”, 212 arises when the arbitrator is appointed as an 

arbitrator in another case213 when an adjudicator has taken a position on a legal matter relevant 

to the case or has prior factual knowledge relevant to the dispute at hand.214  

[178] Mr Mason’s removal will be justified in the eyes of a reasonable third person because

he is privy to information and arguments (1). Also, he has already formed an inappropriate 

predisposition (2). 

1. Mr Mason is privy to information and arguments.

[179] An arbitrator’s participation in prior cases may create a risk that his understanding of

the situation may well be affected by information acquired in the prior arbitration, and may 

make a determination that could be based on such external knowledge.215 In the Caratube case, 

a challenge against Mr Boesch was upheld on this ground:  

independently of Mr. Boesch’s intentions and best efforts to act impartially and 

independently—a reasonable and informed third party would find it highly likely 

that, due to his serving as arbitrator in the Ruby Roz case and his exposure to the 

facts and legal arguments in that case, Mr. Boesch’s objectivity and open-

mindedness with regard to the facts and issues to be decided in the present 

arbitration are tainted.216 

212 ICCA Report, ¶11; SANDS, p.655. 
213 MALINTOPPI/YAP, p.158. 
214 Draft Code of Conduct, ¶59.  
215 Popova and Polebaum, p.942.  
216 Caratube Decision, ¶90. 
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[180] Applying this to the present case, not only Mr Mason was exposed to specific facts

during his service in the two other cases (i), but also, he was exposed to similar legal arguments 

and is still considering some of these arguments today (ii), thus he is privy to information and 

arguments, and cannot be expected maintain a “Chinese Wall” in his mind.  

i. Prior Exposure to Specific Facts.

[181] The factual circumstances in the Hewer and C-Energy cases are significantly similar to

this case present.217 All three cases have arisen out of a ASNEC Member State’s exercise of 

its right to regulate by phasing-out coal-fired power plants to address a threat not only to the 

well-being of its people but of all people.218 They have also ultimately originated from the 

same measure, namely the Coal Directive, an impact of the Seoul Agreement.219 Moreover, 

both the Hewer case and the present case concern the same “fair and equitable” standard under 

the AIT. 

[182] Consequently, Mr Mason was exposed to certain specific facts which may not be

available to the two other arbitrators, in the present arbitration, or even be incompatible or 

contradictory with some facts on the record of the present arbitration. Thus, this gives rise to a 

manifest imbalance within the Tribunal to the disadvantage of the Respondent.220 As the 

EnCana tribunal states: “as soon as Dr. Barrera uses information gained from the other 

Tribunal in relation to the present arbitration, a problem arises with respect to the equality of 

the parties.”221 

ii. Past and Current Exposure to Specific Arguments.

[183] There is also the risk that Mr Mason may be influenced by arguments he has been

exposed to in the two other arbitrations, which have not been — and potentially would not be 

— raised in this Arbitration.  

217 Facts, ¶32.  
218 PO3, ¶15. 
219 Ex R-9.  
220 See Caratube, ¶62. 
221 EnCana Decision, ¶45. 
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[184] The Hewer tribunal decided the relationship between Hewer Plants’ legitimate 

expectations and Wellfalcon’s right to regulate as well as the potential impact of the Seoul 

Agreement on the legal relationship between the parties.222 Thus, the parties must have had 

extensive arguments on these issues. The same applies to the C-Energy tribunal.  

[185] More importantly, at the same time of involving himself in the present case, Mr Mason 

is still in the process of deciding the C-Energy, since it is yet to be rendered the oral hearing 

took place late last year and that the tribunal is expected to render its award in due course.223  

[186] Therefore a reasonable and informed third party would find it highly likely that, due to 

his prior service in the Hewer case and concurrent service in the C-energy case and the present 

case, Mr Mason has benefitted from both knowledge of facts and arguments on the record in 

those case, and cannot be expected to maintain a “Chinese Wall” in his own mind as his 

understanding of the situation may well be affected.  

2. Mr Mason has formed an inapparopraite predisposition.  

[187]  Another prevalent risk is that Mr Mason has already formed a set of minds that would 

constitute “inappropriate predisposition” to the present case, and thereby giving rise to 

justifiable doubts.  

[188] In deciding the Hewer case, Mr Mason has already formed an opinion on legal and 

factual issues also at the heart of the present case which will — consciously or subconsciously 

— influence his decision in the present case. Mr Mason upheld the claim by the claimant in 

the Hewer case and held that the coal phase-out violated Hewer Plants JSC’s legitimate 

expectations and the so-called “fair and equitable treatment” standard under the AIT.224 This 

also included the determination of the meaning of “fair” and “equitable” treatment under the 

same AIT for the present case.    

                                                        

222 PO3, ¶16. 
223 PO3, ¶17.  
224 Ex R-9; PO3, ¶16.  
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[189] Even if Claimant argues that a prior decision in another case does not in itself does not 

give rise to justifiable doubts, it is still evident that he has a natural sympathy for certain 

arguments and this put Respondent on an unequal footing. 

[190] In the CC/Devas Case, an arbitrator was removed from arbitration because he had 

assumed a consistent position and further affirmed that position in a published article.225 The 

decision distinguished between an appropriate and inappropriate predisposition, by posing the 

question “Would a reasonable observer believe that the Respondent has a chance to convince 

to change his mind on the same legal concept?”226  

[191] In the present case, the answer is negative. Mr Mason’s inappropriate predisposition is 

evident from his public jubilation (i) and his interview (ii). A reasonable third party will not 

believe there is a chance for Respondent to convince Mr Mason to change his mind on the same 

legal concept. 

i. The Public Jubilation 

[192] Mr Mason’s post on Twitter is a solid proof of his inappropriate predisposition. He 

writes in his post, “Proud to have served as arbitrator in this ground-breaking case on 

#ClimateChange” [Emphasis added].227 

[193] The post includes a retweet of an article which states “the arbitral tribunal has upheld 

Hewer Plant’s claim that Wellfalcon has violated the so-called ‘fair and equitable treatment’ 

standard.”228 The fact that he used the term “ground-breaking” entails his personal excitement 

or at least a satisfactory attitude towards the award on the Hewer case as that case sets out as 

‘quasi-precedent’ in the realm of “Climate Change Arbitrations”. This leads to the assumption 

that he is highly unlikely to be convinced by any opinion that would undermine the Hewer 

case.  

ii. The Interview 

                                                        

225 See ICCA Report.  
226 CC/Devas, ¶64.  
227 Ex R-10. 
228 Ex R-9.  
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[194]  Mr Mason’s interview with “The Arbitration Station” dated 9 May 2018 shows the 

consolidation of his opinion and standpoints of his earlier cases. This interview happened 

approximately two years after he was appointed to the Hewer tribunal, and approximately two 

months after he was appointed to the C-Energy tribunal.229 

[195] He expressed during the interview:  

I do not see how climate change adds anything new to the debate in investment 

law that would make it worthwhile for the next generation to rehearse the police 

powers arguments again. Also, whether climate change treaties, if they can be 

considered treaties at all, can come into play as a part of applicable law in 

investment treaty arbitrations is understandably subject to debate.230 

[196] “Police powers arguments” refer to arguments that a state raises when exercising its 

sovereign powers relating to public policy.231 Therefore, after having access to the information 

and arguments in both the Hewer and C-Energy cases, Mr Mason subscribes to the unwavering 

position that undermines the significance of “climate change” in states’ arguments in their 

defense. Further, climate change treaties are the underlying principles that a state follows in 

adopting measures and fulfilling international obligations. Mr Mason demonstrates his doubts 

as to the legitimacy of climate change treaties with the description “if they can be considered 

treaties at all”.  

[197] The merits of the present case deal with the question of whether Respondent’s pro-

environmental measures violated “fair and equitable” treatment to investors. Mr Mason’s 

interview clearly expresses his opinion that would be in a way favourable to Claimant, and 

evidences an inappropriate predisposition on a specific legal issue at the crux of the current 

dispute. 

[198] In case Claimant argues that Mr Mason is entitled to publicly express his views, 

Respondent stresses that it is equally entitled to have its arguments heard and ruled upon by 

arbitrators with an open mind. The right of the latter has to prevail.232  

                                                        

229 Ex R-8; PO3, ¶15; PO4, ¶7.  
230 Ex R-8, line 1229.  
231 TITI, p.324.  
232 CC/Devas, ¶64.  
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[199] In addition, even if the circumstances considered individually are not sufficient to 

disqualify an arbitrator, they might be serious when considered collectively. 233 Hence, a 

reasonable third person would conclude that these circumstances, taken individually or 

collectively, do give rise justifiable doubts as to Mr Mason’s independence and impartiality.  

B. Mr Mason’s non-compliance with the disclosure obligation justifies his removal.  

[200] Disclosure allows parties to receive the same information 234  and assess all of the 

relevant circumstances, and to determine whether they will take formal steps to challenge the 

adjudicator.235  Article 11 of the UNCITRAL Rules addresses that an arbitrator “shall disclose 

any circumstances likely to give rise to justifiable doubts as to his or her impartiality or 

independence”.236 

[201] In the present case, Mr Mason had a disclosure obligation and failed to comply with it 

Such an act of non-disclosure gives rise to justifiable doubts as to his independence and 

impartiality.  

[202] The UNCITRAL and ICSID jointly released the Draft of the Code of Conduct for 

Adjudicators in Investor-State Dispute Settlement for every adjudicator in ISDS to comply 

with.237 Under which, Article 5 is drafted so that disclosure can be made with an appropriate 

level of detail. Article 5(2) provides that the adjudicator shall disclose “All ISDS cases in which 

the candidate or adjudicator has been or is currently involved as counsel, arbitrator”,238 and 

“A list of all publications by the adjudicator [and their relevant public speeches]”.239 This 

may allow a fuller assessment of the possible existence of issue conflict.240 

[203] As an experienced arbitrator, reputable in the field,241 Mr Mason certainly understands 

that a prudent arbitrator has the duty to make prompt, full and exhaustive disclosures. 

                                                        

233 See Audiencia Provincial; OLG Frankfurt; Cofely Limited v. Anthony Bingham; ICS Decision. 
234 Draft Code ¶40. 
235 UNCITRAL (38th), ¶60 
236 Aticlr 11, UNCITRAL Rules.  
237 Article 12(1), Draft Code.  
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239 Article 5(2)(d), Draft Code. 
240 Draft Code ¶60. 
241 Response to Challenge, line 1327.  
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Especially in a controversial area involving “issue conflict”, the most can be asked to do is to 

make advanced disclosures of his prior appointments and speeches. If he has any doubt as to 

whether certain facts must be disclosed or not, he should resolve the doubt by eventually 

disclosing rather than non-disclosing.242   

[204] However, Mr Mason only stated in his Statement of Impartiality and Independence that 

“there is no reason why I should not serve on the Arbitral Tribunal”.243 When it was clear that 

he should have disclosed the circumstances, he failed to comply with that obligation. It was 

not until after Respondent’s challenge was filed, disclose his prior appointments in the Hewer 

and C-Energy cases and his interview.  

[205] It is reasonable to question whether Mr Mason’s choice not to disclose is intentional 

concealment. Given the serious consequences and the doubts as to the reasons behind for an 

experienced arbitrator like Mr Mason to not disclose the highly relevant facts and 

circumstances, a reasonable third person would conclude that an apparent bias existed.   

C. Respondent raised a timely challenge.  

[206]  Art. 13(1) of the UNCITRAL Rules reads:  

A party that intends to challenge an arbitrator shall send notice of its challenge 

within 15 days after it has been notified of the appointment of the challenged 

arbitrator, or within 15 days after the circumstances mentioned in articles 11 and 

12 became known to that party. 

[207] Contrary to Claimant’s allegation of a “belated challenge”,244 Respondent raised a 

timely challenge, since it needed to obtain actual knowledge to raise a challenge (1), and it 

filed its challenge within the 15-day window (2). The challenge resulted in no delay and 

Respondent was only preserving its right to an open-minded arbitrator (3).  

1. Respondent needed to have actual knowledge to raise a challenge. 

                                                        

242 Crivellaro, p.139.  
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[208] Claimant alleges that Respondent had the duty to conduct proper research on Mr Mason 

at the time of his appointment. It is suggesting that Respondent should have known the 

circumstances Respondent cites, i.e., the interview, and that Respondent is precluded from 

relying on this circumstance due to its “own failure to perform thorough due diligence”. This 

would entail that “constructive knowledge” is sufficient for the purpose of Article 13(1).  

[209] Conversely, the UNCITRAL Working Group rejected the constructive knowledge 

standard.245 Article 13(1) requires that the party actually gains knowledge of the relevant 

circumstances as it expressly excludes the phrase “ought to have known” in its wording.246 

Therefore, the arbitrator still bears the primary duty to disclose, while it is unfair to place the 

onus on Respondent to conduct due diligence. 247 As a result, the 15-day window should run 

from the date on which Respondent learns of the relevant facts or circumstances. 

2. Respondent obtained actual knowledge and subsequently filed its challenge 

within the 15-day window. 

[210]  In the present case, it is undisputed that Respondent did not know the circumstances 

until 2 June 2019, and it raised the challenge on 16 June 2019,248 therefore, the circumstance 

was timely raised. 

[211] Respondent first learned about the relevant facts and circumstances when it read the 

article “First Investment Arbitration Award concerning Climate Change Measures” on 2 June 

2019.249 Only then, it learned that Mr Mason also had already voiced an opinion on issues 

relevant to this Arbitration in an interview. Then, it was not until the next day that Mr Mason 

retweeted the article.250 

[212]  Upon obtaining actual knowledge of these facts and circumstances on 2 June 2019, 

Respondent then realized that Mr Mason might be partial and dependent. Accordingly, 

                                                        

245 UNCITRAL (49th).  
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Respondent served its Challenge of Perry Mason on 16 June 2019,251  within the 15-day 

window. Hence, the Respondent’s challenge was raised well-within the time limit under the 

UNCITRAL Arbitration Rules. 

3. In any event, Respondent was merely trying to preserve its fundamental 

right while the proceedings are not delayed.   

[213]  In any event, Respondent has not raised a frivolous challenge intended to subvert the 

object and purpose of the fifteen-day limit.252 The sole purpose of Respondent’s challenge is 

to vindicate its fundamental right to a fair hearing by a panel of impartial and independent 

arbitrators.253 

[214]  During the procedural conference on 15 July 2019, Respondent agreed to ensure 

“procedural efficiency”.254 From a subjective perspective, there is no evidence to show that 

Respondent attempts to delay or derail the arbitral proceedings in any way, and Respondent 

has no reason attempting so.  

[215] Claimant had identified an alternative arbitrator Ms Perle to replace Mr Mason in case 

of his disqualification.255 From an objective perspective, this challenge has resulted in no 

delay. nor would it pose any serious interruption to the proceedings, and Claimant has suffered 

no prejudice.   

[216] As a result, even if the Tribunal believes this challenge is belated, it should still consider 

it. Respondent maintains that it is essential for all parties to have confidence that all members 

of the Tribunal will make every effort to reach a fair result with their open minds, this would 

protect the integrity of these proceedings.   
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[217] Further, allowing Ms Perle to replace Mr Mason would not only alleviate the 

Respondent’s concerns about the tribunal’s impartiality and independence but also fulfilling 

the principle of party autonomy.256  

 

                                                        

256 BORN, Law and Practice, p.122. 
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PRAYERS FOR RELIEF 

Respondent respectfully requests the Tribunal to declare that:  

I. Claimant has no standing in these Proceedings;  

II. The challenged measures are not attributable to Respondent; 

III. Respondent did not violate AIT Article II (1) by implementing the Coal Directive; 

Respondent also respectfully requests the unchallenged members of the Tribunal to order: 

IV. Mr Mason’s removal from the Tribunal.  

 

On Behalf of Respondent  

Team Wyngaert 

23 September 2020  

 


