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Law 72/2016 Law 72/2016 of 5 December 2016 “On Energy Transition” 

LE Legitimate Expectation 

License License for the commercial operation of the 850 MW Ticadia-1 
Power Plant dated 25 September 2014 

LRC Laocan Renewables Company 

MFNB  Mercurian First National Bank 

Mountaintop Mountaintop Investments LLC 
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Mr. Mason Perry Mason 

Mr. Mason’s Response Response to Respondent’s challenge dated 16 June 2019 

NDC Nationally Determined Contribution 

Notice Notice of Arbitration Pursuant to Article 3 of UNCITRAL 
Arbitration Rules  

NPM Non-Precluded Measures 

PO Procedural Order 

Response Respondent’s Response to the Notice of Arbitration in accordance 
with Article 4 of the UNCITRAL Arbitration Rules 

Seoul Agreement  Seoul Agreement dated 6 December 2015 

Ticadia-1 Ticadia-1 Limited Liability Company 

UNCITRAL United Nations Commission on International Trade Law 

VCLT Vienna Convention on the Law of Treaties  

WHO World Health Organization 

WTO World Trade Organization 

 

  



 

 XXII 

STATEMENT OF FACTS  

Parties to the dispute  

1. The Claimant is GNB a joint-stock company incorporated under the law of the Republic of 

Mercuria, accessing the jurisdiction as a predecessor of MFNB through an Assignment 

Agreement.  

2. Respondent is the Republic of Laoc a parliamentary republic with a steadily growing 

economy for the past two decades. 

The investors enter the Respondent’s Market 

3. On 19 August 2009, Mountaintop and MFNB discussed their intention to invest in 

Respondent’s territory considering the state’s reliance on extensive coal resources. After 

deliberation, they decided to construct an 850 MW coal-fired power plant in Ticadia, a 

municipality in Laoc, namely Ticadia-1 by having MFNB as a sole financing institution for the 

project on 19 of November 2010.   

4. On 1 December 2010, a Financing Agreement was enacted to secure the funding of Ticadia-

1. The value of loan provided by MFNB to Ticadia-1 amounts to USD 600,000,000.00, 

secured by Mountaintop’s guarantee including pledges of equity shares, land, and Ticadia-1 

power plant installation. 

5. On 10 December 2010, despite the reliance on the coal sector, The Government of Laoc is 

considering capping coal emissions given the circumstances that Laoc has suffered from 6 

major floods that also happened in their neighboring country.  

6. On 19 December 2010, T-1 started their construction and began its operation on 25 

September 2014 

Events Leading to the Dispute  

7. On 3 February 2012, Respondent entered into the membership of the ASNEC and further 

ratified the ASNEC Treaty. 

8. On 13 December 2015, ASNEC ratified a climate change treaty derived from the framework 

of the UNFCCC, the Seoul Agreement which obliges its contracting party to submit NDC. 
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9. On 17 February 2016, ASNEC further adopted ASNEC Directive to achieve the NDC that 

targets to achieve ASNEC’s NDC by promoting the usage of renewable energy and phasing 

out coal. 

Dispute  

10. Respondent enacted domestic Application toward such Coal Directive by promulgating Law 

66/2016 ‘On the Phase-out of Coal Energy on the Territory of the Republic of Laoc’ on 6 July 2016 to 

set a deadline for the usage of Coal energy up to 2028.  

11. After the enactment of Law 66/2016 Respondent experienced electricity shortage. Thus, on 

5 December 2016 enacted Law 72/2016 ‘On Energy Transition’ that provides incentive schemes 

to open opportunities for investor to invest in the renewable energy sector.  

Assignment Agreement 

12. As the T1’s value asset dropped more than what has been regulated under the Financing 

Agreement, MFNB tried to exercise its right to seek for additional security. On 6 May 2017, 

MFNB proceeded by taking Mountaintop to ICC Arbitration but lost in 2018.  

13. On 1 July 2017, MFNB concluded an Assignment Agreement with the Claimant pursuant to 

MFNB’s right under Financing Agreement in the exchange for USD 150,000,000. The 

Assignment Agreement itself assigned all the right to claim against mountaintop as well as the 

rights to claim compensation to the Respondent. 

 Arbitration  

14. Failing to settle the dispute amicably, on 31 January 2019 Claimant submitted a notice of 

Arbitration to Korean Commercial Arbitration Board (“KCAB”) alleging violation of Fair 

and Equitable Treatment Standard in the ASNEC Treaty.  

15. As Claimant and Respondent have failed to settle the dispute amicably, both had agreed to 

resort to the treaty settlement mechanism denoted by the submission of dispute KCAB 

secretariat on 31 January 2019 according to Article X of the ASNEC Treaty. Procedural 

Order 1 was established on 12 March 2019. 
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Challenge to Arbitrator  

16. On 16 June 2019, Respondent submitted a challenge to disqualify Mr. Perry Mason, Claimant-

appointed arbitrator from the arbitral tribunal due to the allegation on his impartiality that 

would jeopardize the decision-making process on the dispute. 

17. The challenge was included in the Procedural Order No. 2 as one of the agendas in the hearing 

on 6-9 November 2020.
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ARGUMENTS 

PROCEDURAL 

I. MR. MASON SHOULD BE REMOVED FROM THE ARBITRAL 

TRIBUNAL  

1. Respondent requests for Mr. Mason’s disqualification from this Tribunal, as his pattern of 

behaviour clearly reflects his personal bias to reject state arguments on climate change.1 

2. Pursuant to Article 11 of UNCITRAL Arbitration Rules, arbitrators have an obligation to 

disclose any circumstances likely to give rise to justifiable doubt as to their impartiality or 

independence.2 

3. If such doubts are found, the arbitrator shall be disqualified from the arbitral tribunal in 

accordance with Article 12 paragraph (1) of the UNCITRAL Arbitration Rules which 

provides that: 

“Any arbitrator may be challenged if circumstances exist that g ive rise to justifiable 
doubts as to the arbitrator’s impartiality or independence.” [Emphasis Added]  
 

4. Accordingly, as Mr. Mason has failed to adhere to his duty to disclose [A] and the given 

circumstances gave rise to justifiable doubts as to his impartiality [B], Respondent requested 

this Tribunal to sustain its challenge to dismiss Mr. Mason from the present arbitration. 

A. MR. MASON HAS FAILED TO ADHERE HIS DUTY TO DISCLOSE 

5. Mr. Mason is obliged to perform his duty to disclose as the given circumstances give rise to 

a justifiable doubt as to his impartiality. 

6. As stated in Article 11 of UNCITRAL, in verbatim: 

“(…) He or she shall disclose any circumstances likely to give rise to justifiable doubts 
as to his or her impartiality or independence.”3 [Emphasis Added]  

7. The terms ‘likely’ implies any kind of event, which may remotely raise justifiable doubt in the 

eye of the disputing parties.4 As the standard remains low, it is better for an arbitrator to 

 
1 Challenge, ¶6-7 
2 UNCITRAL, Article 11 
3 UNCITRAL, Article 11 
4 Ibid. 
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disclose any past conduct that can possibly related to the case they currently serve, at the 

earliest opportunity available.5 

8. Accordingly, past tribunals have strongly advised an arbitrator to disclose any situation prior 

to his appointment to the fullest extent possible,6 regardless of whether it may or may not 

give birth to justifiable doubt to its impartiality or independence. Reason being that it is 

necessary to firstly build trust between arbitrators and the disputing parties.7 

9. According to UNCITRAL Commentary, failure to disclose may nonetheless give rise to 

doubts as to an arbitrator’s impartiality.8  

10. In Belokon, it is established that failure to fulfill duty to disclose is sufficient to establish a 

ground for arbitrator challenge. 9  This is because any circumstances which do not fulfil the 

‘give rise’ standard under Article 12 paragraph (1) of UNCITRAL, may nevertheless fall 

within the ‘likely’ standard under Article 11 of UNCITRAL.10 

11. Respondent submits that all of the circumstances prior to Mr. Mason’s appointment i.e. his 

statements in a podcast interview, past appointments in Hewer and C-Energy cases, and post 

on social media,11 is likely to render him is impartial. 

12. This is because those circumstances, either individually or collectively, are inherently related 

to the heart of the present dispute e.g case of Hewer and C-Energy are based upon the same 

Treaty as the present dispute.12  Thus, Mr. Mason’s failure to disclose those circumstances at 

the earliest manner, concludes his failure to fulfill the duty to disclose. 

13. Further, an arbitrator’s conduct of non-disclosure may be justified in special circumstances.13 

First, when such non-disclosure does not lead to an arbitrator’s question of its impartiality 

or independence, and Second, when the act of non-disclosure is not intended. 

14. First, when such non-disclosure does not lead to an arbitrator’s question of its impartiality 

or independence.14 

 
5 Croft, page 128 
6 Merck, ¶83; Halliburton ¶94; Burlington ¶23 
7 UNCITRAL Commentary, page 247; Merck, ¶76 
8 Baker, page 50; Suez II, ¶44 
9 Belokon, ¶68 
10 Ibid. 
11 Challange, ¶2-6 
12 Ibid, ¶4 
13 Suez, ¶44 
14 Merck, ¶77 
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15. Presently, Mr. Mason’s non-disclosure raises question on his impartiality due to two 

underlying issues; the possibility of Mr. Mason to favour investors more due to his statement 

in podcasts and posts on social media, and to have prejudgement over the present case due 

to overlapping similarities of the present case with Hewer and C-Energy.15 

16. Second, an arbitrator’s non-disclosure is justified if the arbitrator has no intent to conceal 

the non-disclosed facts.16 

17. Presently, as an experienced and renowned arbitrator,17 Mr. Mason should have known that 

his past appointment in similar cases to the present, and controversial statements regarding 

parties’ position in the present dispute, is likely to cause justifiable doubt to his impartiality. 

18. However, no disclosure was ever conducted before Respondent forces him to, by raising a 

challenge against him. Thus, Mr. Mason’s intention to conceal the non-disclosed fact is well-

appeared. 

19. Further, Mr. Mason had tried to justify his failure by invoking IBA guidelines,18 an instrument 

that is inapplicable in the present case as it is not agreed upon by both parties. It must be 

noted that applying such instrument would results in violation to the principle of party 

autonomy,19 a principle which is recognized under the UNCITRAL Model Law.20 

20. These two facts conclude Mr. Mason’s intent to conceal the non-disclosed facts. 

21. Conclusively, Mr. Mason’s has failed to adhere to his duty to disclose, and such failure cannot 

be justified.  

  

 
15 Challenge, ¶2-3 
16  Suez II, ¶44 
17 Challenge, ¶7 
18 Mr. Mason’s Response 
19 Sayed, page 159 
20 UNCITRAL Model Law, Article 19 paragraph (1) 
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B. THE GIVEN CIRCUMSTANCES GIVE RISE TO JUSTIFIABLE DOUBTS 

AS TO MR. MASON’S IMPARTIALITY. 

22. Establishing an arbitrator’s impartiality is important to make sure that the arbitrator would 

not be influenced by factors outside the merits of the case.21 This is crucial in upholding the 

parties right to be judged fairly along the arbitration process.22 

23. Having concluded that Mr. Mason had failed to fulfil his duty to disclose, this tribunal is 

required to further assess each of the non-disclosed circumstances, to determine on whether 

a justifiable doubt to Mr. Mason’s impartiality or independence exist. 

24. A justifiable doubt to an arbitrator’s impartiality would exist when they are determined to 

have shown a ‘mere’ apprehension of bias.23 The determination however, must be conducted 

by an objective observer’s assessment upon the surrounding circumstances.24 

25. Based on its objective assessment, Respondent contends that Mr. Mason’s mere 

apprehension of bias exists due to his prior opinion, which is strong enough to create his 

pre-judgement over the present case. (1)   

26. Should this Tribunal allow the prejudgement to exist, disputing parties’ right to be judged 

fairly will be deprived as such a situation would create an imbalance to this Tribunal (2). 

27. Thus, a justifiable doubt as to Mr. Mason’s impartiality is established.  

1. Mr. Mason’s Strong Opinion Creates His Pre-Judgement over the Case.  

28. Respondent submits that prior to the dispute, Mr. Mason has already displayed his strong 

opinion in public platforms, favoring Claimant’s position as an investor.  

29. In Perenco, an arbitrator was dismissed as he was deemed to have pre-judged the case25 due 

to his interview conducted during his appointment in Perenco, which first, displayed an over-

generalising statement that was unfavorable to one party of the dispute,26 and second, 

contained opinions that were grounded based on his standing on previous cases.27  

 
21 Burlington, ¶66; Conoco, ¶55; Universal ¶70; Urbaser, ¶43 
22 Ibid. 
23 Gallo, ¶19; Burlington, ¶66; RSM, ¶66; Perenco, ¶44; Raiffeisen, ¶83 
24 Ibid.; UNCITRAL Commentary, page 257 
25 Perenco, ¶53 and ¶58 
26 Ibid., ¶48-53 
27 Ibid., ¶54-58 
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30. Similarly, those two factors are present here. Thus, Mr. Mason shall be deemed to possess a 

pre-judgement to the case at hand, which establishes his partiality. 

31. Firstly, Respondent submits that the statements made by Mr. Mason in “The Arbitration 

Station” constitutes an overgeneralized statement unfavoring the Respondent.28 Referring to 

the transcript, Mr. Mason specifically stated that:   

“[…] Although I’m conscious about the environment, it is not hard to imagine scenarios where 
states will resort to climate change arguments in support of their actions. […]. 
[Emphasis added]   

32. Based on the statement above, it is clear that Mr. Mason is over-generalizing state practices 

of easily enacting climate change arguments as an escape method, to avoid the state's 

obligation to protect the investor in environmental-related disputes.29 

33. Thus, it is clear that Mr. Mason is biased as to favor the investors and disregard the state’s 

exercise of regulatory power, in investment disputes relating to environmental matters.30  

34. Secondly, Respondent submits that the opinions made by Mr. Mason in “The Arbitration 

Station” is an unchangeable state of mind as it was heavily grounded on his standing in 

previous cases. 

35. Tribunal in the case of Canfor, expelled an arbitrator due to his strong stances in the same 

subject matter of the dispute.31 The reason being that the tribunal aims to refrain the outcome 

of the case to be influenced with the arbitrator’s preferable position.32  

36. This is further reaffirmed in CC/Devas, where the tribunal disqualified a particular arbitrator 

as his opinion was heavily grounded on his standing in the previous cases, resulting in a 

reluctant behavior to change his mind in assessing an issue.33     

37. Presently, Respondent submits that Mr.Mason’s unchangeable state of mind is shown 

through a series of events. 

 
28 Exhibit R-8 
29 Ibid. 
30 Ibid. 
31 Malintoppi, page 802 
32 Ibid. 
33 Ibid.; Yannaca, 8.97 
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38. Mr. Mason has been appointed in Hewer since 201634 and C-Energy since March 2018.35 As 

both cases are similar to the present, it is undoubtedly that after participating in those cases, 

Mr. Mason possessed a certain view to these present cases. 

39. This view is affirmed by Mr. Mason’s statement made as of May 2018 as provided36: 

“[...] I have seen this kind of situation: projects are approved and executed; public opinion shifts and 
environmental measures are taken [...] Also, whether climate change treaties, if they can be 
considered treaties at all, can come into play as a part of applicable law in investment treaty 
arbitrations is understandably subject to debate.” [Emphasis Added] 

40. Mr. Mason’s statement that he has “seen this kind of situation” and thought that climate 

change treaties defenses are not enforceable, shows his grounded stance of being against 

host-states in exercising their right to regulate in this particular area. 

41. It is visible that Mr. Mason’s opinion in the podcast was materialized in the Hewer case 

decision, as the award rejects the host state’s climate change arguments as a justification for 

the alleged violation to FET standard under the ASNEC Treaty.37 

42. The view of favoring investor is further reaffirmed again in Mr. Mason’s expressed public 

opinion in social media platforms by stating Hewer case as ‘Ground-breaking’ judgement.  

43. ‘Ground-breaking’ is defined as ‘very new’ and a ‘big change from other things of its type’.38 

The wording and context of the post indicates a positive connotation in support of the award 

which inadvertently shows Mr. Mason’s tendency to reapply the same opinion in Hewer's 

judgement into this present dispute. 

44. Conclusively, Mr. Mason’s grounded stance to favor investors has not changed through a 

series of events. Making it reasonable to conclude that his state of mind would remain 

unchanged, establishing his partiality.  

45. Consequently, Mr. Mason’s strong opinion is a sufficient basis to disqualify him from the 

present tribunal as the statements articulated by Mr. Mason had established a prejudgment 

towards the present dispute which would impair Mr. Mason’s capacity to decide the case 

impartially.   

 
34 PO 3, ¶15  
35 PO 4, ¶7 
36 Exhibit R-8 
37 Exhibit R-9 
38 Cambridge Dictionary 



 

 7 

2. Mr. Mason’s Participation in Similar Cases would Harm This Tribunal’s 

Capability in Performing a Fair Formulation of Decision 

46. Having established Mr. Mason’s possess a pre-judgement over the present case, his 

participation within this Tribunal would only harm this Tribunal’s capability of performing 

a fair formulation of decision. leading the panel of arbitrators to have an imbalance 

understanding. 

47. Arbitrator’s appointment in other cases with similar factual and legal background to its 

current case serves as a sufficient ground to disqualify an arbitrator.39 Reason being that such 

arbitrator would benefit information that are not accessible to the other two 

arbitrators.40  leading the panel of arbitrators to have an imbalance understanding. 

48. As reflected here, Mr. Mason has been appointed in Hewer and C-Energy, cases which 

possess both legal and factual similarities with the current case. This is because all the merits 

of Hewer, C-Energy, and the present case generates from the same legal basis, namely the 

ASNEC Directive, and arises from the same situation, which is a conventional power plant 

phase out.41  

49. Thus, Mr. Mason’s appointment in those cases would undoubtedly create an imbalance to the 

arbitrator panel. 

50. Conclusively, as there exist a justifiable doubt as to Mr. Mason’s impartiality,42 allowing 

Mr.Mason to continue serving as an arbitrator would harm this Tribunal’s capability of 

performing a fair formulation of decision. 

  

 
39 Caratube, ¶109 
40 Ibid, ¶75; Participationes ¶18 
41 Challenge, ¶2; Response, ¶5 
42 Merck, ¶94 
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ARGUMENTS 

JURISDICTION 

II. THIS TRIBUNAL LACKS JURISDICTION RATIONE PERSONAE OVER 

THE PRESENT DISPUTE 

51. In accordance with Article 4 paragraph (2) point (a) of the UNCITRAL Arbitration rules 

and in response to Claimant’s notice of arbitration, Respondent submits that this Tribunal 

should not exercise its jurisdiction to adjudicate the present dispute.43  

52. To fulfill the jurisdictional requirement, this Tribunal shall comply with Article X paragraph 

(2) of the ASNEC Treaty. The Article stated that the legal standing to submit an investment 

claim which arises from an alleged breach of ASNEC Treaty, is possessed by the ‘Investor 

of a Contracting Party.’44 

53. Respondent submits that as the Assignment Agreement is contradictory with international 

law principles, [A] this Tribunal shall rely on the control test [B] which suggests that the 

Claimant does not fall under the definition of an ‘Investor of a Contracting Party.’ 

A. THE ASSIGNMENT AGREEMENT CONTRADICTS WITH 

INTERNATIONAL LAW PRINCIPLES 

54. Claimant contends that they are entitled to the protection under the ASNEC Treaty, as they 

have acquired all rights of MFNB under the Financing Agreement, by virtue of the 

Assignment Agreement,45 which includes the right to claim under the ASNEC Treaty. 

55. However, Respondent submits that the Assignment Agreement cannot directly provide 

Claimant with the right to claim under ASNEC Treaty,46 as treaty protection can only be 

granted to a party to that treaty i.e those who fulfils the criteria to be protected under the 

treaty in question.  

56. In order for Claimant to possess the right to claim under Article X paragraph (2) of the 

ASNEC Treaty, Claimant has to be considered as a protected investor possessing protected 

 
43 Article 4 paragraph (2) point (a) of UNCITRAL 
44 Article X paragraph (2) of ASNEC Treaty  
45 Notice, ¶10  
46 Response, ¶5 



 

 9 

investment. These requirements are undoubtedly fulfilled if only the Assignment Agreement 

is valid.  

57. However, such a scenario is impossible as the Assignment Agreement falls beyond the limit 

imposed under International Law.  Reason being that it contradicts with the Intuitu Personae 

Principle (1) and is abusive in nature (2).  

58. Accordingly, Claimants do not have any legal standing to submit their claims to this Tribunal, 

due to automatic invalidation of the Assignment Agreement. 

1. The Assignment Agreement Contradicts with the Intuitu Personae Principle 

59. While an assignment agreement under international law is not prohibited per se,47 international 

law imposes a limit to prevent any creation of rights and obligations for non-parties as it 

would contradict with the privity nature international treaty.48 

60. Article X paragraph (4) of the ASNEC Treaty recognized applicable principles under 

international law as a governing law. As explicitly stated: 

“A tribunal established under paragraph (2) shall decide the issues in dispute in accordance with this 
Protocol and applicable rules and principles of international law.” [Emphasis Added] 

61. Therefore, Respondent submits that this Tribunal should take into account the principle of 

intuitu personae, as it is a well-recognized principle under international law which governs the 

limit on any conduct of assignment or transfer of rights.49   

62. The principle of intuitu personae imposes a restriction that performance of a contract can only 

be satisfied by a certain person within the contract which creates an inherent personal nature 

restriction towards the parties.50 Thus, under this principle, the rights and obligations cannot 

simply be transferred to another party.51  

63. Principle of intuitu personae only allows contractual rights and obligations to be satisfied by 

the original party, or other party having an inherent personal nature to the contract. This is 

because such a subject is considered to be ‘unique in character’ i.e possessing a specific 

competence for the contract performance.52 

 
47 Chaisse, page 228; Mobil ¶204 
48 Mihaly, ¶24; Goh, page. 16; Société Générale, ¶110; Malicorp, ¶116; Phoenix, ¶107 
49 Podaru, page 179; Azinian, ¶109-113; Vannessa Ventures, ¶138-144 
50 Ibid.  
51 Crawford, Page 704.  
52 Vannessa Ventures, ¶138-144  
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64. As reflected in Vannessa Ventures, the tribunal admits that the assignment is conducted 

pursuant to intuitu personae, as the assignee possesses the required competence as the 

assignor.53 The tribunal held that such relationship is required in making sure that the 

assignee is capable of fulfilling the assignor’s previous rights and obligation of contract 

performance.54 

65. Presently, the Assignment Agreement was enacted without upholding the personal nature of 

the contract as Claimant is not the original party, nor does it have any personal connection 

with parties in the Financing Agreement namely MFNB, Ticadia-1, and Mountaintop.55 

66. To further elaborate Firstly, no personal connection (i.e. parent - subsidiary relationship) 

exists between Claimant and MFNB as both are separate financial institutions. Secondly, no 

financial contribution was given from Claimant to Ticadia-1. Lastly, Mountaintop is not a 

guarantor to Claimant’s investment.  

67. Additionally, past tribunals have emphasized the importance of acquiring host-state’s 

approval on any transfer/assignment of treaty rights.56 This is done to uphold the host-state’s 

right to protect its national interest, by allowing them to ensure that such conduct is in 

compliance to its national law.57  

68. Prior to the Assignment Agreement, MFNB as the assignor had never communicated to the 

Respondent regarding their plan for assignment, let alone obtained approval from 

Respondent. 

69. Having established that the Assignment Agreement contradicts with the intuitu personae 

principle, admitting the Assignment Agreement would only lead to a practice where a 

conduct of assignment can easily be used as a tool to abuse the rights of parties to the 

contract and the host-state. 58 

70. This is because it would easily grant rights to third parties who were not initially protected 

under the contract and disregard the host state’s national interest to maintain legal order, 59 

especially here, as the Respondent is facing in total 13 cases brought against them. 

 
53 Vannessa Ventures, ¶144 
54 Vannessa Ventures ¶56 and ¶150-152  
55 Facts, ¶30  
56 Occidental Petroleum, ¶304-307; Rusoro¶141-142 and 162 
57 Occidental Petroleum, ¶304-307; Sabahi, ¶1; Gallegher, page 235-246  
58 Vannessa Ventures, ¶154  
59 Occidental Petroleum, ¶304-307; Sabahi, ¶1 
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71. Thus, as the Assignment Agreement contradict with the intuitu personae nature of a contract, 

the Claimant is incapable of claiming rights arising out of it, resulting in impossibility for 

Claimant to claim protection under the ASNEC Treaty.  

2. The Assignment Agreement is Abusive in Nature. 

72. Should the tribunal reject the application of intuitu personae principle, common practice in 

international law prohibits any enactment of Assignment Agreement which gives rise to an 

‘abuse of treaty’ as it would constitute as a breach of the general obligation of good faith.60 

73. Respondent submits that there is a presence of abuse as Claimant is not an investor protected 

under the ASNEC Treaty prior to the Assignment Agreement (a) and the Assignment 

Agreement was conducted with the sole purposed to bring a claim against Respondent(b).  

(a) Claimant is not a Protected Investor under the ASNEC Treaty prior to Assignment Agreement 

74. Respondent submits that Claimant is not a protected investor because Respondent has never 

made any concrete investment prior to the dispute.  

75. Past tribunals have dismissed claims with pre-existing disputes on the grounds for lacking 

jurisdiction ratione temporis (time limit requirement),61 as it may grant a party with protection 

that they are not initially entitled to. 62  

76. As reflected in IMFA, the tribunal rejected IMFA’s claim as the disputed measure happened 

in 2009,63 two years prior to IMFA’s entitlement as a protected investor under India-

Indonesia BIT.64 The tribunal concludes that a new-borne investor is not protected against 

any pre-existing disputes because it has no relation to the protected investment, at the time 

of dispute.65 

77. Similar to the present case, the dispute arises due to the enactment of Law 66/2016 which 

came into effect 6 July 2016.66 Yet, the enactment of the Assignment Agreement which 

grants Claimant rights over the investment, is dated 1 July 2017.67 Thus, Claimant is not a 

protected investor possessing protected investment at the time of dispute.  

 
60 Banro, ¶13; Phoenix, ¶89; Sornarajah, page 318 
61 Baumgartner, page 202; Renee Rose, ¶144-146; Phoenix ¶54 
62 Chaise, page 228-229; Sornarajah, page 319; Phoenix ¶138-144 
63 IMFA, ¶60  
64 Ibid, ¶81  
65 Ibid, ¶108-116  
66 Exhibit C-8 
67 Response, ¶5.  
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(b) Claimant’s attempt to own the investment is solely purposed to bring investment claim against Respondent 

78. Respondent submits the Assignment Agreement was solely made for Claimant to bring 

investment claim against Respondent. 

79. Regardless of parties’ decision to purchase or assign a broken right, the detrimental factor of 

the assignment’s legality lies in the parties’ underlying intention. An abuse of treaty is 

considered to exist when either or both parties possess a bad underlying intention when 

conducting an assignment.68 

80. The practice of good underlying intention is reflected in Daimler, where the assignment is 

made to lift the assignor from the state of bankruptcy. The tribunal held that it is rightful to 

give the assignee rights over the investment, as it would allow them to pursue a claim that if 

succeeded, would revive the assignor’s economy and allow them to continue operating.69  

81. Contrastingly to Daimler, bad underlying intention is reflected in Phoenix, where the 

assignment only caused rearrangement of assets among the assignee, yet raises no benefit to 

the company.70 Should the treaty claim succeed, there will be no real contribution to the 

company as the assignment is merely used as a tool to claim the compensation.71 

82. Respondent submits that the Assignment Agreement is made based on bad underlying 

intention as First, any implication of the assignment agreement would not benefit the 

assignor, establishing that Second, the Assignment Agreement is solely made to enable 

Claimant to bring investment claim against Respondent for their own benefit.  

83. First, Claimant argues that the assignment is conducted to save them from the state of 

bankruptcy.72  

84. Respondent disagrees with such contention as Claimant’s act of purchasing MFNB’s 

investment by the value of USD 150,000,000, is insufficient to revive MFNB’s condition, 

considering that even the loan amount of USD 600,000,000 given to Ticadia-1 only covers 

10% of MFNB debt portfolio.73    

 
68  Phoenix, ¶140. 
69 Daimler, ¶136-143; Daimler, ¶144-146   
70 Phoenix ¶140-142  
71 Phoenix, ¶140-142 ¶144-145  
72 Facts, ¶29 
73 Facts ¶30; Facts, ¶13; Notice, ¶17 point (b) 
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85. Thus, as the assignment only provides a small to none impact to MFNB, it is insufficient to 

establish that the assignment is conducted to revive them from the state of bankruptcy.  

86. Second, Respondent submits that the Assignment Agreement is solely made in order for the 

Claimant to claim compensation from the Respondent.  

87. Having established that the assignment agreement would not benefit MFNB, admitting the 

Assignment Agreement would allow Claimant to receive USD 450,000,000 plus interest - 

which worth more than three times from the amount of financial contribution that it gives 

to MFNB.74  

88. Thus, Claimant possesses an underlying bad intention in concluding the Assignment 

Agreement, which constituted as an abuse of treaty that breached the general obligation of 

good faith.   

B. THIS TRIBUNAL SHALL RELY ON THE CONTROL TEST 

89. Past tribunal have only implemented the piercing the corporate veil doctrine in exceptional 

cases i.e when there is no written agreement that explains the definition of an investor75 or 

when there is an abuse on treaty protection.76 

90. This concept is in line with the widely acknowledged principle of ex factis jus oritur, which 

stated that law should arise from the facts that cannot be ignored.77 This principle arises from 

the simple idea that certain legal arrangements are attached to the facts as a particular bridge 

between circumstances and legal norm.78   

91. Based on those factors, Respondent submits that this Tribunal shall employ the “piercing 

the corporate veil” test, although the definition of “investor” may have been established 

under the ASNEC Treaty as the present situation79 triggers the implementation of the 

piercing the corporate veil doctrine due to the existence of abuse of treaty protection.  

92. Similar line of arguments is also reflected in Tokios Tokeles, which established that an abuse 

of legal personality triggers the obligation to apply “piercing the corporate veil” test.80 The 

tribunals cite the rationale in Barcelona Traction, stating that using other methods would 

 
74 Notice, ¶17  
75 Autopista, ¶67 
76 Tokios Tokelés, ¶55-56; Tidewater, ¶184-198 
77 Kreijen, page 171  
78 Kreijen, page 175 
79 Article 1 paragraph (4) of ASNEC Treaty  
80 Tokios, ¶55-56 
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undermine the existence of abuse, as if such a situation is not detrimental in assessing a 

company’s nationality.81  

93. Piercing the corporate veil is a method to determine corporate nationality  through 

assessment of control, which separates the stakeholders with entities organized in the 

corporate form.82 In assessing who has the control over the company, the doctrine considers 

criteria such as who manages the company, has the voting rights, or has the majority 

shareholders in that company.83 

94. In the present case, Claimant’s significant shareholder generates from Europe and the United 

States of America,84 Thus, Claimant does not possess Mercurian Nationality.   

95. Having established that Claimant does not possess Mercurian Nationality, Claimant does not 

fall under the definition of an “investor of contracting party”, as either Europe the United 

States of America is a contracting party of ASNEC Treaty. Hence, this tribunal lacks 

jurisdiction rationae personae over the present case.  

 

 

 

 

 

 

  

 
81 Ibid, ¶54; Sipiorski, ¶360  
82 Kryvoi, page 173 
83 LETCO, ¶351; Vacuum Salt, ¶44; Aguas del Tunari, ¶264 
84 Facts, ¶30 
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ARGUMENTS 

ADMISSIBILITY 

III. CLAIMANT’S CLAIMS ARE INADMISSIBLE AS THE CHALLENGED 

MEASURES ARE NOT ATTRIBUTABLE TO RESPONDENT UNDER 

INTERNATIONAL LAW 

112. Under international law, attribution of claim shall be addressed to international subjects that 

dominantly contribute to the alleged violation.85 As the underlying basis for the enactment 

of Law 66/2016 and Law 72/2016 are prescribed under the ASNEC Directive, it is 

important to assess ASNEC’s authority under its Rules of Organization.86 

113. ASNEC requires its Member States to comply with the ASNEC Directive due to its binding 

nature to the Member States, as regulated under Article 115 paragraph (1) and paragraph (3) 

of the ASNEC Charter: 

 “To exercise the Association’s competences, the Council shall adopt regulations, directives, decisions, 
recommendations, and opinions. It takes its decision by a majority of three fourths of its members.” 
[Emphasis Added] 

 “Directive shall be binding, as to the result to be achieved, upon each Member State to which 
it is addressed, but shall leave to the national authorities the choice of form and methods.” [Emphasis 
Added]  

114. On February 17, 2016, ASNEC enacted the Directive to fulfil the Association’s NDC to 

collectively87 cut emissions by at least 50% by 2030 compared to 2012.88 The Association 

NDC is binding at the moment when it is firstly declared on February 17, 2016, and serves 

as ASNEC’s measure to fulfil their international obligations arising from ratification of Seoul 

Agreement.89  

115. ASNEC’s enactment of ASNEC Directive serves as ‘substantial modification’ of its 

competence as an REIO,90 which allows them to impose Member States with a binding 

international obligation to achieve the declared Association’s NDC. Such power is granted 

through Article 62 paragraph (1) of the ASNEC Charter, which states: 

 
85 Seventh Report of ARIO, ¶22-23; Stegmann, page 84-86; Hoffmesiter, page 745 
86 Talmon, page 408; Casteleiro, page 16; ILC 56th Session, page 19 
87 PO 3, ¶19  
88 Exhibit C-7 
89 ASNEC Directive Preamble, point (2) 
90 Exhibit R-5 
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 “The Council shall decide what action is to be taken by the Association in order to achieve the 
objectives referred to Article 61 (environmental objective).” [Emphasis Added]   

116. Therefore, Respondent’s enactment of the challenged measures is a mere conduct of 

compliance to ASNEC legal instrument.  

117. Accordingly, Claimant should have then addressed their claim to ASNEC as the present 

circumstances forbid Respondent to be internationally responsible [A]. Consequently, the 

challenged measures are attributed to ASNEC by virtue of Article 120 of the ASNEC Charter 

[B]. 

A. THE PRESENT CIRCUMSTANCES FORBID RESPONDENT TO BE 

INTERNATIONALLY RESPONSIBLE 

118. Determining an internationally responsible actor require assessment on whether the actor 

first, possess authority over the conduct91 and second, resorted in any feasible options to 

prevent injury that may arise from such conduct. (e.g enacting the actor’s right for treaty 

reservation).92  

119. Presently, Respondent cannot be held responsible over the challenged measures as ASNEC 

provides Respondent with no other choice but to execute the ASNEC Directive (1) and no 

reservation to the ASNEC Directive is possible as it will contradict the international law (2).  

1. ASNEC Provides Respondent with no Other Choice but to Execute the ASNEC 

Directive 

120. As it is evidently established that ASNEC possesses the authority to decide Association’s 

Collective NDC.93 Hence, Respondent is left with no other choice but to implement the 

Directive, as the formulation of measure to achieve the NDC falls under IO’s authority (a), 

and Member States are left with limited to no discretion in executing the Directive (b). 

  

 
91 Casteleiro, page 16 
92 Stegmann, page 100, and 126  
93 Refer, ¶114 
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(a) The formulation of measure to achieve the NDC falls under IO’s authority  

121. In its essence, the existence of NDC provision provides flexibility to the party of a treaty to 

determine its own capacity in contributing to the treaty objective.94 However, as ASNEC 

creates a commitment that the Association NDC would be conducted collectively, 

Respondent is incapable of determining its own NDC as a sovereign state.95 

122. Having established that the Association NDC aims to cut emissions by at least 50% by 2030 

compared to 2012,96 Respondent submits that ASNEC’s decision to enact the ASNEC 

Directive as a method to achieve the Association NDC, contradicts with objectives of the 

Seoul Agreement.  

123. The objective of a treaty lies within its preamble.97 Seoul Agreement’s preamble, provides 

the aim to combat climate change by holding the increase of temperature through reducing 

greenhouse emissions, without disrespecting the CIL on the Common but Differentiated 

Responsibility and Respective Capabilities, In Light of National Circumstance principle.98  

124. CBDR-RC allows flexibility for parties to formulate the most suitable measures to achieve 

treaty objectives, due to different national circumstances.99 This principle is of utmost 

importance in IEL, as environmental obligation shall take into account of capability based 

on the diverse economic and social conditions of the state in question.100 

125. This intention is further manifested through Article 4 paragraph (2) of the Seoul Agreement, 

which provides that a party possess freedom to arrange measures in achieving the targets101 

as long as it does not contradict the overall contribution to the global efforts.102 

126. However, despite the flexibility provided under the Seoul Agreement, ASNEC chooses to 

limit the freedom of its Member States in formulating their suitable measures, by enacting 

ASNEC Directive. 

 
94 Klein, page 103 
95 PO 3, ¶19 
96 ASNEC Directive preamble, point (2) 
97 VCLT, Article 31 paragraph (2); Linderfalk, page 137 
98 Preamble and Article 2 paragraph (2) of Seoul Agreement; Pauw, page 13-14 
99 Pauw, page 53-54 
100 Sands, page 287-289 
101 Article 2 paragraph (2) of Seoul Agreement 
102 Mayer, page 26; Rajamani, page 354 
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127. Firstly, the ASNEC Directive limits the scope of the energy sector available to be adjusted 

by Member States, in order to achieve the reduction of carbon emission.103 Regardless of 

other feasible remedies within the Seoul Agreement, ASNEC demands specific alteration of 

the coal energy sector. 

128. Secondly, the ASNEC Directive limits the discretion to determine the percentages of 

reduction. It sets the definite target of 0% domestic reduction of energy production from 

coal-fired power plants by 2028,104 and further requires the increase of renewable energy 

consumption at the minimum target by 75% of its energy share by 2030.105 

129. The strict limitation and binding intended targets within the ASNEC Directive are 

impossible to be achieved without harming Respondent's economy and social condition.106 

This is due to Respondent’s dependence on the coal sector, which encompasses more than 

50% of energy production, 20% of GDP and 15% of domestic workforces.107 

130. Therefore, as Respondent is incapable of determining its own NDC as a sovereign state, the 

enactment of the ASNEC Directive which disregards the objective of the Seoul Agreement 

is made under ASNEC’s authority.  

(b) Member states left with minimum to none discretion to implement the directive  

131. Margin of discretion is the degree of flexibility given by the IO to its member states to 

implement the instructed measures.108 Determining the margin of discretion is very 

important to provide clarity to decide the responsible actor when it comes to the 

implementation of a certain international instrument.109 

132. Such concept is illustrated in Electrabel, when the tribunal deemed that the EU's ‘state aid 

decision’ provides a margin of discretion as it allows member states to freely choose its 

implementation method as long as it's within the range of what is regulated.110 

 
103 Preamble of ASNEC Directive, point (4) 
104 Article 7 paragraph (1) of ASNEC Directive 
105 Article 2 of ASNEC Directive 
106 Article 2 and 7 of ASNEC Directive 
107 PO 3, ¶7; Facts ¶6 
108 Stegmann, page 100 
109 Casteleiro, page 55; Pantaleo, page 4-5; Stegmann, page 116 and 126 
110 Electrabel, ¶183 
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133. The tribunal further held that Hungary acts accordingly to the discretion provided, under its 

own authority as a sovereign state.111 The illustration is as attached below: 

 

 

 

 

 

 

 

134. Presently, Respondent is entitled with a limited margin of discretion, as the ASNEC 

Directive requires definite numbers to achieve i.e. 0% of gross energy production from coal-

fired power plants by 2028, without providing compensation to any affected entity.112 The 

illustration is as attached below: 

 

 

 

 

 

 

 

 

 

 
111 Ibid, ¶186 
112 Article 7 paragraph (1) and (3) of ASNEC Directive 
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135. Regardless of the limitation, Respondent has utilized its discretion to the greatest extent to 

benefit Claimant, by allowing Ticadia-1 to operate until the latest phase out deadline in 2028 

in order to ensure that Claimant will be able to maximize its return.113 

136. Further, any other alternative e.g providing compensation to coal-fired power plant owners 

or operators, would only lead Respondent to be responsible for breach of international 

obligation under ASNEC Charter. Not only so, Respondent may be imposed with lump sum 

sanction and would be deprived from its sovereign right to participate in decision-making 

within ASNEC.114 

137. Therefore, ASNEC is responsible for the challenged measures as the ASNEC Directive does 

not provide Respondent with a wider margin of discretion.  

2. In Any Event, Reservation to Directive Would Be Impossible 

138. It is well established under international law that the absence of specific provision on treaty 

reservation does not deprive a party's right to conduct reservation.115 This custom exists to 

preserve state’s sovereign right,116 by allowing them to exclude a certain obligation within the 

treaty that they consider as unnecessary or contradictory to the state's interest.117 

139. However, such rights also have limits. As stated under Article 19 point (c) of the VCLT: 

 “A State may, when signing, ratifying, accepting, approving or acceding to a treaty, formulate a reservation 
unless […] the reservation is incompatible with the object and purpose of the treaty.” 
[Emphasis Added] 

140. Respondent submits that formulating reservation to the ASNEC Directive would be 

impossible, as it will oppose ASNEC internal legal orders and defeat the ASNEC Charter 

object and purpose. 

141. Firstly, reservation of ASNEC Directive is impossible to be enacted under the ASNEC 

Charter. 

 
113 Article 7 paragraph (2) of ASNEC Directive; Article 1 of Law 66/2016 
114 Article 124 of ASNEC Charter  
115 Reservation on Genocide Convention, Page 10-15 
116 Dorr, page 72 
117 Ibid, 264; Kritsiotis page 267; Reservation on Genocide Convention, Page 11 
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142. International law permits states to conduct reservation even when the treaty is silent.118 

However, it is impossible for Respondent to formulate a reservation to the ASNEC 

Directive, as it entails a different nature than those of an international treaty.119 

143. ASNEC Charter reflects the character of international treaty as it is an agreement made 

between more than two states.120 ASNEC Charter serves as the constituent instrument of 

the IO, which gave rise to the IO’s power to create internal legal instruments within ASNEC 

Member States.121  

144. On the other hand, the Directive does not reflect the character of the international treaty. 

Directives only serve as secondary rules in organizational legal instruments, as its binding 

power is sourced from the constituent instrument.122 

145. In that sense, formulation on reservation of the Directive by the basis of VCLT would be 

impossible as the Directive does not reflect the character of international treaty.  

146. Therefore, as ASNEC Charter is also silent about the provision governing the reservation of 

Directive or any other secondary rules, it is impossible for Respondent to formulate ASNEC 

Directive reservation.  

147. Secondly, even if a reservation to the ASNEC Directive is possible, the reservation will 

contradict with the object and purpose of the ASNEC Charter. 123 

148. In light of the ASNEC Directive’s preamble, the objective aims to pursue its goal to improve 

the quality of environment and promote renewable form of energy as mentioned under 

Article 61 and 75 of the ASNEC Charter.124  

149. In any event, should Respondent make a reservation on certain parts of the ASNEC 

Directive, it would certainly be non-conformant with the object and purpose of the ASNEC 

Charter to preserve, protect and improve the quality of the environment and promote 

renewable energy.   

 
118 Dorr, page 287-289 
119 Article 115 of ASNEC Charter 
120 Article 2 paragraph (1) of VCLT 
121 Ahlborn, page 14-16 
122 Ibid. 
123 Reservation on Genocide Convention, Page 10-15; Marko, Page 1056-1057 
124 Preamble Exhibit C-7 
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150. The reason being that the Directive aims to achieve the environmental purpose, to mitigate 

the occurrence of natural disaster within Member States region,125 altering to cleaner energy 

sources via renewable energy,126 and manifesting the measure at the international level to deal 

with climate change.127 

151. Therefore, formulating the reservation towards Directive is impossible under the ASNEC 

Charter, and regardless, will contradict the object and purpose of the ASNEC Charter. 

Hance,  Respondent has no available measures to prevent the Directive to enter into effect. 

B. THE CHALLENGED MEASURE ARE ATTRIBUTED TO ASNEC BY 

THE VIRTUE OF ARTICLE 120 OF THE ASNEC CHARTER 

152. Having established that ASNEC is the dominant actor which contributes to the alleged 

violation,128 Respondent submits that challenged measure shall be attributable to ASNEC as 

the criteria set under Article 120 of the ASNEC Charter is fulfilled. 

153. Article 120 of the ASNEC Charter regulates that an IO is deemed responsible for an act of 

its Member State when it fulfills requirements under Article 6 or Article 7 of ARIO. In 

verbatim: 

Article 6  
1. The conduct of an organ or agent of an 
international organization in the 
performance of functions of that 
organ or agent shall be considered an act 
of that organization under international law, 
whatever position the organ or agent holds in 
respect of the organization.  
 
2. The rules of the organization apply in the 
determination of the functions of its organs 
and agents” [Emphasis added]   
 

Article 7 
The conduct of an organ of a State or an organ 
or agent of an international organization that 
is placed at the disposal of another 
international organization shall be considered 
under international law an act of the latter 
organization if the organization 
exercises effective control over that 
conduct. [Emphasis added]  

154. Therefore, as Respondent is carrying function as an agent of ASNEC (1) and ASNEC has 

effective control over Respondent’s enactment of the challenged measure (2), Claimant’s 

claim is attributable to ASNEC (3). 

 
125 Facts, ¶17; 
126 Article 75 paragraph (1) point (d) 
127 Article 61 paragraph (1) point (e) 
128 Refer, ¶130 
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1. Respondent Carries Out its Function as an Agent of ASNEC 

82. Article 6 of ARIO requires the Member State’s action to be exercised under its function as an 

agent of IO, in order to determine that the conduct is attributed to the IO.129 

155. Member State is considered as an agent of IO when there is a functional link.130 A functional 

link is established when IO delegate the authority to Member State, to carry out the function 

under the Rules of Organization.131 Consequently, Member States’ action in conformity to 

such function is regarded as an act of the organization.132 

156. In EC – LAN, the Appellate Body has concluded that EC is solely responsible for enactment 

of ‘Reclassification Regulation’, as UK and Ireland’s domestic measures on new tariff imposition 

are made to comply with such Regulation.133  The Appellate Body concludes that in enacting 

the domestic measure, UK and Ireland is exercising its function as an agent of the EC.134 

157. As reflected in the present case, Respondent’s enactment of the challenged measures is an 

exercise of its function under ASNEC Charter.135   

158. Article 62 of the ASNEC Charter obliges the Member States: 

“Without prejudice to certain measures adopted by the Association, the Member States shall finance 
and implement the environment policy.” [Emphasis Added]  

159. In accordance to that, specifically through the mandate from ASNEC Directive,136 

Respondent carries out its function to implement the environmental policy by enacting Law 

66/2016 and Law 72/2016.137  

160. Therefore, Respondent fulfills the criteria of agent by the virtue of Article 6 of ARIO. 

2. ASNEC Exercises Effective Control towards Respondent Enactment of Law 

66/2016 and Law 72/2016 

161. Article 7 of ARIO requires the IO to exercise “effective control” over the Member State’s 

action, in order to determine that such conduct is attributed to the IO.138 In Nuhanovic, 

 
129 ARIO Commentary, Article 6 ¶2 
130 Second Report, ¶22  
131 Tzanakopaulos, page 34 
132 Ibid, Casteleiro, page 68; EC-Trademarks ¶7.98 
133 EC–LAN, Panel Report, ¶8.16; Seventh Report of ARIO, ¶32 
134 EC–LAN, Panel Report, ¶8.17; Hoffmeister, page 732  
135 Article 62 paragraph (2) of ASNEC Charter 
136 Law 66/2016 and Law 72/2016 
137 Article 62 paragraph (1) of ASNEC Charter 
138 ARIO Commentary, Article 7 ¶8 
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effective control is established through an IO’s act of giving a clear and detailed instruction 

for Member States to achieve specific objectives.139  

162. Further, in the context of IIA cases, degree of effective control is tailored lower, i.e it does not 

require strict control such as command structure or operational command.140 Reason being 

that it would be irrational to only hold an IO liable for Member State’s action when such state 

is not implementing the measures ordered by the IO ‘precisely.141 

163. Presently, ASNEC Directive requires a precise target to be achieved; to reduce the percentage 

of coal fired power plants final gross production to 0% by 2028 and to achieve at least 75% 

of renewable energy consumption by 2030.142 Accordingly, Respondent’s enactment of Law 

66/2016 and Law 72/2016 is a precise implementation of ASNEC Directive. 

164. Firstly, the coal phase out criteria143 is precisely implemented under Article 1 of Law 66/2016. 

Secondly, the renewable energy requirement144 is implemented through FiT scheme under law 

72/2016, in order to encourage the transition of more than 50% conventional based power 

plant to adopt into renewable energy. 

165. Therefore, ASNEC exercises effective control over Respondent’s action of enactment of Law 

66/2016 and Law 72/2016 through the specific instruction retained under the ASNEC 

Directive. 

166. Conclusively, having established that Respondent enacted Law 66/2016 and Law 72/2016 

under its position as an agent and under the effective control from ASNEC, the international 

responsibility should exclusively be attributed to ASNEC. 

3. It is Rightful for Claimant to Address the Claim to ASNEC 

167. It is a widely accepted practice that IO possesses the same rights and prerogatives as a state, 

when interacting with other legal actors.145 This is because IO as subject of international law, 

capable of having international rights and obligation.146 Hence, an IO is capable of acting vis-

à-vis against other entities as a disputing party in international arbitration. 

 
139 Nuhanovic, ¶3.11.3 
140 Ibid, Bayindir ¶130 
141 Electrabel, ¶6.72. 
142 Refer, ¶128 
143 Article 7 paragraph (1) of ASNEC Directive  
144 Article 2 of ASNEC Directive 
145 Reparation for Injuries, ¶178  
146 Klabbers, page 42 
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168. An IO is capable of participating in the international arbitration process when first, it 

consented to admit into the arbitration process and second, the dispute originated from the 

IO’s action.147  

169. First, ASNEC as a contracting party to the ASNEC Treaty148 gave its consent to admit into 

the arbitration process through Article X paragraph (1) and paragraph (3) of the ASNEC 

treaty, which states: 

 “Disputes related to Investments, which concern an alleged breach of an obligation of a 
Contracting Party shall, if possible, be settled amicably.” [Emphasis Added] 

 “Each Contracting Party hereby gives its unconditional consent to the submission of a dispute 
to international arbitration or conciliation in accordance with the provision of this Article.” [Emphasis 
Added]  

170. Second, as established supra,149 the alleged breach of obligation arose from ASNEC adoption 

of ASNEC Directive. 

171. Conclusively, it is rightful for Claimant to address the claim to ASNEC.  

 

 

 

 

 

 

 

 

 

 

  

 
147 Palbuchta, page 20 
148 Preamble of ASNEC Treaty 
149 Refer, ¶137 
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ARGUMENTS 

MERITS 

IV. RESPONDENT TREATED THE CLAIMANT’S INVESTMENT FAIRLY 

AND EQUITABLY  

172. Claimant submits that the promulgation of Law 66/2016 and Law 72/2016 (“Challenged 

Measures”) has treated their investment unfairly and inequitably, therefore violating the 

FET standard under Article II paragraph (1) of the ASNEC Treaty.150  

173. The FET standard is understood as a constantly developing standard,151 which requires to 

be interpreted in light of the circumstances of each case.152  

174. However, past tribunals have rejected the view that FET standard should provide more 

protection to investors while disregarding the host-state’s interest.153 This is because such a 

concept would contradict with the available CILs e.g. state’s sovereign right to regulate.154 

175. Thus, in the case at that, the tribunal’s determination of what is fair and equitable should be 

assessed in consideration of the Respondent’s duty to take solutive efforts towards reducing 

coal emission that has resulted in natural disasters and to ensure energy security for Laoc.  

176. Article II paragraph (1) of the ASNEC Treaty contains several obligations, including to 

ensure the protection of legitimate expectation as well refraining from conducting any 

unreasonable and discriminatory conduct.155 

177. Respondent submits that the challenged measures are in compliance to the FET standard 

under Article II paragraph (1) of the ASNEC Treaty, as it does not frustrate Claimant’s LE 

(A) and is enacted in a reasonable and non-discriminatory manner (B). In any case, such 

conduct is justified under the Non-Precluded Measures Clause of the ASNEC Treaty (C). 

  

 
150 Notice, ¶17 
151 Vivendi, ¶185; Arif, ¶529 
152  Article 31 paragraph (1) of VCLT; Mondev, ¶118; Waste Management, ¶ 99; EDF, ¶176 
153 Saluka, ¶ 285; Flemingo Duty Free Shop, ¶530 and 535; Continental, ¶ 154 
154 Harten, page 143 
155 Enron, ¶260; Saluka, ¶303; Waste Management II, ¶98 



 

 27 

A. THE CHALLENGED MEASURES DOES NOT FRUSTRATE CLAIMANT’S 

LEGITIMATE EXPECTATION 

178. Respondent did not frustrate the Claimant’s LE as Claimant’s Predecessor cannot reasonably 

expect a stability of legal framework.  

179. Fundamentally, an investor’s LE can only arise from conditions available prior to and at the 

time of investment.156 Such conditions are limited to those that are offered by the host-state 

through an existing situation, or specific assurances.157  

180. Therefore it is Respondent’s submission that none of Respondent’s conduct may give rise 

to a LE on stability of legal framework in the present case.  

181. To begin with, it is nearly impossible for a state to promise that no modification of regulatory 

framework will occur in response to changing circumstances.158 Due to this, past tribunals 

have required an objective realization of the state's promise for a stable legal framework i.e. 

through giving stabilization clauses to provide legality of such promise.159 

182. The tribunal in Duke Energy,  provided an example for stabilization clause as follows:160 

“This Legal Stability Agreement shall have an effective term of ten years as from the date of its execution. 
As a consequence, it may not be amended unilaterally by any of the parties during this period, even in the 
event that Peruvian law is amended, or if the amendments are more detrimental to the investors ” 

183. Accordingly, the tribunal in Duke Energy acknowledged such an agreement clause as Peru’s 

obligation to provide legal stability.161 In the tribunal’s words, the statement serves as Peru’s 

promise that any law or regulation on tax regime at the time of investment ‘will not be amended 

or modified to the detriment of the investor.’ 

184. Presently, all the relevant instruments which includes the ASNEC Treaty and Ticadia-1 

operation license does not contain any stabilization clause, reflecting a non-existence of 

objective manifestation on Respondent’s promise for framework stability. Thus, no LE on 

stability of legal framework shall exist.  

 
156 Parkerings, ¶333;  El Paso, ¶376 
157 Parkerings, ¶333;  El Paso, ¶376 
158 Saluka, ¶304; El paso ¶366 
159 El Paso, ¶365-369; Parkerings, ¶332; Saluka, ¶304; Total, ¶117 
160 Duke Energy, ¶58  
161 Duke Energy, ¶228 
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185. Alternatively, even if the tribunal requires further assessment, Respondent submits that 

Claimant cannot rely on LE for the stability of the legal framework, as Mr. Ji-Yeong is not 

under the authority to provide such expectations (1).  

186. Regardless, respondent’s statements shall not give rise to any expectation of assurances on 

legal framework stability (2) and Respondent’s existing framework is insufficient to establish 

LE on stability of legal framework (3).   

1. Mr. Ji-Yeong is not under the authority to provide expectation on stability of 

legal framework 

187. Respondent submits that Mr. Ji-Yeong is not capable of providing assurances on the stability 

of the legal framework, due to the limit of his competence as the municipality of Ticadia.  

188. The scope of protection must be identified accurately, to scrutinize whether the assurance is 

given under a state representative’s official scope of competence. Hence, Claimant’s failure 

to assure such competence, may cause the assurances to be invalidated.162  

189. As reflected in Crystallex, the tribunal rejected the investor's legitimate expectation on stability 

of legal framework as the assurances are sourced from the ministry of mines, which has no 

authority to regulate the granting and revocation of the disputed environmental license. 163  

190. Similarly here, Mr. Ji-Yeong only possessed authority over the municipality of Ticadia and 

not extended over the territory of Laoc.164Therefore, he is not under the capacity to give 

assurance that Respondent’s legal framework would remain stable.  

191. In this narrative, the LE for stability would only prevail should the issuance derives from the 

parliament speaker i.e. Frank Underwood or Moto Ogisoo that possesses authority with 

regards to the challenged measures.  

192. In conclusion, Claimant cannot conclude LE on the stability of legal framework based on 

reliance on Mr. Ji-Yeong’s statements. 

2 Respondent’s statements shall not give rise to any expectation on legal 

framework stability 

 
162 Arif, , ¶535 ; Crystallex,¶547  
163 Crystallex,¶553 
164 PO3, ¶1  
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193. In any case that Mr. Ji-Yeong possesses the authority to provide Claimant with LE, Claimant 

should have not taken his assurances by the literal meaning as it would be an unrealistic 

demand to the host-state.165 This is because the prevailing circumstances at the time when 

the assurances were made, also deserves equal attention.166 

194. For illustration, the tribunal in Saluka concludes that there was no assurance of stability, as 

it would be unrealistic for Saluka to disregard Czech’s financial crisis and still put its reliance 

on assurance made by Czech’s minister of finance, which promises that the banking sector 

would not be privatized.167 

195. Presently, Claimant relies on Mr. Ji-Yeong’s statement, saying that he will ‘cooperate’ with 

the construction and operation of Ticadia ‘to the fullest extent’ and maintain ‘favorable 

conditions for foreign investors.168 

196. In response to that, the Respondent submits that Mr. Ji-Yeong’s statement cannot be 

interpreted too literally to give promises to legal stability, as it would be unrealistic for a state 

to not change its law due to evolving conditions.169  Thus, the Claimant shall expect no 

assurances on the stability of the legal framework. 

3 Respondent’s existing laws cannot provide LE for the stability of legal 

framework 

197. An investor’s expectation of the host-state is reasonable,170 when the investor has taken into 

account both the existing regulatory framework and prevailing circumstances that may inflict 

risk that such framework may be modified in the future.171 

198. Therefore, an investor must conduct a rigorous due diligence to observe the host-state’s 

situation in order to foresee any prospects of change,172 as well to prepare to adapt for those 

changes.173 With that being said, a failure to conduct proper due diligence may result in the 

invalidation of the investor's LE.174   

 
165 Saluka,¶304 
166 Duke Energy, ¶340 
167 Saluka, ¶56 and 363 
168 Exhibit C-2; Exhibit C-5 
169 PSEG, ¶255; Total, ¶123 
170Antaris, ¶432 ; PV Investors, para 337; PSEG, ¶243; SolEs, ¶331 
171 Duke Energy,¶340; LG&E, ¶130 
172 Belenergia,¶584 
173 Parkerings, ¶333; Lauder, ¶292; Biwater Gauff, ¶376; Foresight, ¶99, 388; Stadtwerke, ¶85. 
174 Statdwerke, ¶264; Antaris, ¶432; Foresight, ¶379 
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199. Presently, Respondent submits that Claimant has failed to conduct proper due diligence as 

it does not consider the overall circumstances into account.  

200. Respondent’s profound reliance on the coal sector does not prevent any regulatory  changes 

to occur.175 It is clearly evident through the energy transition’s proposal to Laocan’s 

parliament in 2008 - which although rejected, indicates Respondent’s efforts in developing 

ways to migrate to renewable energy.176  

201. Moreover, the political background in Laoc also displays the growth of the Laoc 

Environmental Union within the parliament.177   

202. Thereafter, it is impossible for Claimant to put its expectation on the existing laws in 

Respondent’s territory, as the formulation of environmental law would be determined based 

on the dominant parliament member, which is highly affected by the ongoing political regime 

in power. 

203. In addition to the reliance on national circumstances, Claimant should have taken into 

account and monitor the broader current state of the business stream globally.178  

204. To illustrate, in Belenergia, the tribunal held that Belenergia had not acted as a ‘prudent’ 

investor as it had ignored the fact that the PV incentives scheme in Europe is relatively lower 

than Italy.179 Consequently, the tribunal does not hold the disputed measure as a breach of 

LE, although it affects Belenergia negatively by cutting on its tariff’s incentive.180 

205. In Casu, Claimant should have known that Laoc’s neighboring countries have transitioned 

into renewable energy since 2008 up to the present date.181  In addition to the growing favour 

for energy transition, Respondent has been pressured internationally to conduct energy 

transition.182 

206. Conclusively, Claimant’s predecessor has failed to prepare its business accordingly with the 

prevailing situation where it has decided to continue investing Ticadia-1, ignoring the overall 

 
175 PO3, ¶1 
176 Exhibit C-1 
177 PO3, ¶3 
178 Tirado, pages 5,8 and 9;  Belenergia, ¶596 
179 Belenergia, ¶596 
180 Belenergia, ¶596 
181 Exhibit C-2; Exhibit C-6 
182 Exhibit C-6; Response, ¶17 
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condition surrounding the investment thus such expectation cannot be deemed as a realistic 

one.  

B. THE CHALLENGED MEASURES ARE REASONABLE AND NON-

DISCRIMINATORY  

207. The standard of FET prohibits host-states to enact measures that are conducted in an 

unreasonable and discriminatory manner.183 

208. Respondent submits that the challenged measures are conducted in a reasonable (1) and non-

discriminatory (2) manner. 

1. The Challenged Measures are Reasonable  

209. The parameter of reasonableness lies in the host-state's point of view and the particular 

situation at the time the measures were enacted.184 To promulgate reasonable measures, the 

host-state must weigh out the policy objective by enacting a rational decision making 

process.185 

210. A decision making process is rational when it is made proportionally i.e aims to balance 

between the decision’s impact to the investor and to the fulfillment of policy objectives. 186 

211. Presently, prior to enacting the measures, Respondent had exercised the effort to conduct 

rational consideration. It has to be noted that the policy objective was to resolve the 

environmental disaster happening for approximately 15 years.187 To tackle that problem, 

Respondent has created a task force, discovering that there is a correlation between the coal 

emission and the increasing series of floods.188  

212. Additionally, even when rational decision making was being done, Respondent has involved 

other parties such as stakeholders and internal experts in the energy industries.189 Thus, in 

enacting the challenged measure the Respondent had done a rational consideration. 

 
183 Vasciannie, page 133; Saluka, ¶460, 461; Lauder, ¶219; CMS, ¶290; Impregilo, ¶264-270 
184 Enron, ¶281 
185 Electrabel, ¶159; Micula, ¶525 
186 Ibid. 
187 Facts, ¶17 
188 Exhibit R-2  
189 PO3, ¶10; Exhibit C-6; Exhibit R-2 
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213. On the other hand, Respondent acknowledge that there will be a consequence towards the 

enactment of challenged measures such as electricity shortage and detrimental effect to the 

non-renewable energy sectors. 190  

214. Hence, Respondent has persistently ensured that the effect would be proportionate with the 

policy objective and investor’s interest by taking into consideration the possibility for coal 

sectors to adjust and maximize their business activities in the given 28 years. 

215. The reason being that the conventional business sector would inevitably be forced to adapt 

towards the changes in environmental regulation.191 Host-state providence of duration for 

the investor to adapt is given under the intention to help the investor’s business longevity in 

adapting to the global changes.192 

216. Conclusively, as the formulation of the environmental measure already maintains 

proportionality to balance the effect of the policy and its impact towards the investors, 

Respondent has enacted the challenged measure in a reasonable manner.  

2. The Challenged Measures are Enacted in a Non-Discriminatory Manner  

217. Discrimination appears when the host-state treats businesses in like circumstances differently 

without a rational justification.193 

218. Furthermore, discrimination is found if differential treatment exist between first, foreign and 

domestic companies and second, between businesses  in like circumstances.194 

219. Presently, Respondent’s challenged measures are non-discriminatory as no differential 

treatment between foreign and domestic businesses (a), and within like circumstances were 

conducted (b).  

(a) There are no differential treatment within the coal sector 

220. The discrimination emerging from differential treatment in practice usually arises from 

enactment of policy that implicate different treatment between national and foreign 

companies.195  

 
190 Facts, ¶24 
191 Béla Galgóczi, page 25-26 
192 Ibid. 
193  Parkerings, ¶283 and 287; CMS, ¶290; Saluka, ¶313; SD Meyers, ¶252 and 254 
194  Methanex, IV, ch. B,¶17 
195 Pope and Talbot, ¶48 
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221. For example in the case of Union Fenosa, the tribunal declared Egypt’s conduct as 

discriminatory through allocation of gas supplies to domestic power generation, meanwhile 

foreign power plants do not receive gas supplies to operate.196  

222. Contrastingly, in the present case the enactment of the challenged measure does not 

implicate any different treatment between domestic or foreign companies, as all companies 

within sectors are subjected with the same effects from the measure and the industries are 

not dominated by solely foreign or national companies. 

(b) No differential treatment within the energy sector 

223. What constitutes as discrimination are differential treatment within like circumstances.197 

Presently, Respondent submits that no differential treatment was conducted towards 

businesses in like circumstances.  

224. The conventional and renewable energy may operate in the same segment of the economic 

sector, however in this context  the basis of comparison should be looked upon its 

environmental impacts not from the commercial aspects. 198 Thus, should not be considered 

in the same circumstances. 

225. For instance, in Parkering, the tribunal concluded that there is no discrimination between two 

companies, Pinus Proprius and BP, which are in the same business sector but receive 

differential treatment. 199 

226. The underlying reason the different treatment is justified is due to a greater risk to the 

environment if the BP project to obtain the construction permit from the host state.200 This 

different risk concluded that the projects are not in “like circumstances” in order for the 

discrimination actually occured.201  

227. Similarly here, differences of risk between the renewable and conventional energy exist, since 

coal energy produces more emission than renewable energy.  Therefore, giving conventional 

energy the same treatment as renewable energy would hinder Respondent from achieving its 

environmental target.  

 
196 Union Fenosa, ¶9.136-9.140 
197 Lemire, ¶261; Pama, ¶184 
198 Enron, ¶281, 282 
199 Parkerings, ¶362 
200 Parkerings, ¶392, 395, 396  
201 Parkerings, ¶392, 395, 396 
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228. Conclusively, as the renewable and conventional energy possesses different risk, no “like 

circumstances” exist in order for discrimination to occur.  

C. THE CHALLENGED MEASURES FALL UNDER THE AMBIT OF 

ARTICLE IX PARAGRAPH (1) POINT (a) 

229. Should the tribunal discovered any violation of the FET in Article II paragraph (1), 

Respondent submits that the challenged measures falls under the ambit of  Article IX of the 

ASNEC Treaty as provided: 

“The Treaty shall not preclude any Contracting Party from adopting or enforcing any measure: […] (a) 

necessary to protect human, animal or plant life or health[…]” [Emphasis added] 

230. Article IX of the ASNEC Treaty is a Non- Precluded Measures clause,202 which allows the 

host state to exercise its regulatory power to pursue public policy objectives and preclude the 

liability if any violation of the treaty was found.203 To invoke such a clause, the host state 

should prove that the measure fulfills the necessity test.204 

231. The tribunal in Continental employed the GATT standard to determine the necessity test 

under Article XI of the Argentina and US BIT as it is drafted identically and deemed more 

appropriate to be applied in the context of international investment.205  

232. Similarly, Article IX paragraph (1) point (a) of the ASNEC Treaty is drafted identically with  

Article XX paragraph (b) of the GATT. Therefore, applying the same rationale, Respondent 

submit that the GATT necessity test should be employed.  

233. The necessity test in GATT comprises two cumulative elements first whether the measure 

fulfilled the permissible objective and  second, whether all available alternatives have been 

exhausted.206  

234. Respondent submits that the challenged measure has satisfied the requirement of necessity 

test, as The measures fulfills the Policy Objective (1) and  Respondent has exhausted the 

available alternatives (2). 

 

 
202 Burke-White and Staden, page 307, 313  
203Burke-White and Staden, page 312; Newcombe, page 4; Sempra, ¶366  
204 Gabiatti, page 30  
205 Continental, ¶192; Newcombe, page 8 
206 Gabiatti, page 30  
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1. The Measures Fulfill the Permissible  Objective under Article IX paragraph (1) 

point (a) of the ASNEC Treaty 

235. A measure is necessary if it fulfills the permissible objective i.e manifest a material 

contribution, to a goal regulated under the treaty. 207  Article IX paragraph (1) point (a) 

provides that the permissible objective includes the aim to  protect  ‘Life, Health of Humans, 

Animals and Plants.’ 208 

236. The appellate body in Brazil-Retreaded Tyres accepts that trade ban measures imposed by 

Brazil have fulfilled the permissible objectives under Article XX point (b) of the GATT, as 

it is conducted to reduce emission that contributes to global warming.209  

237. The tribunal rejects the fact that the import ban was a heavy measure to imply nor the 

immediacy of the effect towards the policy objectives, as the impact should be looked at for 

its long term benefit. 210 

238. Similarly, It is evident that the growing number of coal emissions is proportional to the 

increase of  flood, therefore the most probable cause of the flood. Respondent by enacting 

the coal phase out and energy transition is showing their effort in mitigating the situation. 211  

239. Therefore, Respondent's policies fulfilled the prevailing requirement for the objectives set 

out in Article II paragraph (1) of the ASNEC Treaty. 

2. Respondent has Exhausted Alternatives to Achieve the Objective  

240. A measure is necessary when all other alternatives to achieve the objective have been 

exhausted.212 However, alternatives that are unlikely to pursue the concerned objective and 

only results as a ‘complementary’ measure shall not be considered as an available 

alternative.213  

241. Presently, the challenged measures enacted by Respondent is the most appropriate way to 

address the environmental problems as well as to find ways for securing energy distribution. 

 
207 Nuemann/ Tuerk, page 210 
208ASNEC Treaty, Article IX paragraph (1) point (a) 
209 Brazil-Retreaded Tyres, ¶151 
210 Ibid. 
211 Facts,¶17 
212 Brazil- Retreaded Tyres, ¶156;  China-Audiovisual Products, ¶ 239-242 
213 McGrady, page 153 
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242. This is because Respondent has already enacted other possible alternatives to reduce 

emission in the consumer stream i.e. promotion of electric cars, prohibition of diesel based 

fuel, country wide ban on plastic straws. However, such measures do not result in the 

outcome being expected.214 

243. Respondent is also aware that there are faster measures available to reduce emission and 

migrate to renewable energy, such as carbon pricing that are more discriminative in nature 

by imposing coal or conventional energy generators to pay higher tax.215 This method is quite 

common to be conducted by states. 

244. However, Respondent did not resort into such measures as it would only put heavier burden 

on the investors, yet would result in the same outcome. Therefore, Respondent has enacted 

the most appropriate way based on all available alternatives.  

  

 
214 PO 3, ¶12 
215 Agora Energiewende and Sandbag, page 3  
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PRAYER FOR RELIEF 

In light of the above, Respondent respectfully requests this Arbitral Tribunal to: 

a. Disqualify Mr. Perry Mason from this arbitral tribunal; 

b. Declare that it has no jurisdiction to hear the dispute submitted by Claimant under the 

ASNEC Energy Investment Treaty; 

c. Declare that the claims are inadmissible as the enactment of the challenged measures are 

not attributable to Respondent under international law;  

d. Declare that Respondent's enactment of the challenged measures in any event,  did not 

violate the fair and equitable treatment standard as provided for in Article II(1) of the 

ASNEC Energy Investment Treaty;  

e. Declare that Claimant bears all Respondent’s costs and expenses for this arbitration. 

 

Pending a more thorough evaluation of the quantum of its claims, Respondent reserves its right to 

adjust its prayers for relief. 

 

 

Respectfully submitted on September 23, 2020 

by 

TEAM XUE G  

On behalf of Respondent, Republic of Laoc. 
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