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STATEMENT OF FACTS 

 

1. The CLAIMANT, Goliath National Bank JSC is a joint-stock company incorporated under 

the laws of Republic of Mercuria, which has invested in Republic of Laoc by the way of 

Financing the Ticadia 1 coal fired power plant. RESPONDENT is the Republic of Laoc that 

has implemented the Coal Directive enacted by the ASNEC Council.  

 

2. In August 2009, considering the strong political support for coal-fired power plants in Laoc, 

the Mercuria-incorporated Mountaintop Investments LLC started to explore the possibility of 

constructing the highly efficient and state-of-the-art 850 MW coal-fired power plant, named 

Ticadia-1. 

 

3. As the construction of the power plant required capital expenditure of approximately USD 1 

billion, Mountaintop needed substantial external financing. It, therefore, approached the 

Mercurian First National Bank JSC, CLAIMANT’s predecessor in the Financing.  

 

4. Before investing, when Mountaintop was searching for prospective places to invest, Laoc 

was inviting Foreign Investments in their coal industry by encouraging and promoting the 

local industry. On 19th August 2009, in a meeting held between the initial investors and the 

Governor of Ticadia, who had often promised favorable conditions for investors in coal 

industry in Laoc, promised the same for the investor. This promise in the meeting was one of 

the reasons for the investor to invest in Laoc. Ticadia 1’s projected lifetime is 40 years. It is 

expected to break even after circa 20 years. And it is expected to pay off the entire loan by 

the time the investments breaks even. 

 

5. Subsequently, MFNB and Ticadia 1 i.e. the coal power plant entered into a Financing 

Agreement on 1st December, 2010 whereby MFNB provided a debt of $6,00,00,000 for the 
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construction of the plant and all the assets of the plant were pledged as security. Mountaintop 

acted as the Guarantor. 

 

6. During 2010-2015, there was high increase in natural disasters in ASNEC region. Against 

the background, influence of environmental and political movements started growing in 

LAOC and pro environmental parties won elections in most ASNEC regions, except in Laoc. 

 

7. But in 2015, the Laocan environment union (LEU) got 30 percent seats in elections which 

made history. LEU with other pro-environment parties made govt. in Dec. 2015, Laoc with 

ASNEC signed the Seoul agreement of climate change.  

 

8. Moved by the Seoul Agreement , on 17th February, 2016, ASNEC by majority adopted 

directive 87/2016 on renewable sources of energy (coal directive), as per which all coal fired 

power plants has to be phased out in next 12 years (2028). As per the founding charter of 

ASNEC, this directive is binding on all the states (Article 115 of the founding charter). 

 

9. On 6 July, 2016Laoc implemented this as by transposing it as Law 66/2016 in Laoc by virtue 

of which coal energy plants were to be completely phased out in Laoc by 2030. Further, in 

order to ensure stability of power sector, Laoc decided to shift their focus on renewable 

sources and provided huge incentives for investors in renewable sources. To adopt this, Laoc 

enacted law 72/2016 on 5th December, 2016. 

 

10. By the Enactment of the Laws by the RESPONDENT, the Assets of Ticadia lost its market 

value to up to 75%. Subsequently, MFNB and CLAIMANT (Goliath National Bank) entered 

into an Assignment Agreement on 1 July, 2017 whereby MFNB transferred the investment 

along with the rights to bring claims against Host State to CLAIMANT. 

 

11.  On 31st January, 2019, CLAIMANT has brought this claim against Host State i.e. 

RESPONDENTfor the violation of Fair and Equitable Treatment of its investment provided 

under Article II of the ASNEC Energy Investment Treaty. In the reply to notice of 

arbitration, RESPONDENT, along with refuting the attributability of RESPONDENT for the Coal 
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Directive and in any case, the violation of FET, has also challenged the locus standi of the 

CLAIMANT stating that treaty claims are intuitu personae and cannot be transferred in 

international law.  

12. Subsequent to the initiation of the arbitration proceedings, Mr. Perry Mason was chosen as an 

arbitrator by the CLAIMANT. On 16th June, 2019, the RESPONDENT challenged on the 

appointment on the grounds of impartiality due to an issue conflict.  

 

13. Thus, the tribunal is to adjudicate on:  

i. The challenge to CLAIMANT appointed arbitrator- Mr. Perry Mason on the 

grounds of lack of impartiality.  

ii. The locus standi of the CLAIMANT to initiate this arbitration.  

iii. The attributability of the RESPONDENT for the phase out of coal fired power 

plants. 

iv. The violation of FET of the CLAIMANT’s investment by the Host State 
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ARGUMENTS 

I. CHALLENGE TO MR. PERRY MASON ON THE GROUNDS OF LACK OF IMPARTIALITY IS TO BE 

UPHELD.  

 

1. The RESPONDENT submits that the challenge to Mr. Perry Mason should be upheld on the 

grounds of lack of impartiality. The RESPONDENT puts forth its submissions in a two-fold 

manner. First, Mr. Perry Mason is to be disqualified as the circumstances raise “justifiable 

doubts” as to his impartiality. 

1.1. Mr. Perry Mason should be disqualified since the circumstances in the record raise 

“justifiable doubts” as to his impartiality towards the issues in the present case. 

 

2. The challenge has been made because Mr. Perry Mason because he has developed an issue 

conflict towards the investor’s side in the present dispute. It cannot therefore be reasonably 

expected of Mr. Mason to approach the issues with an open mind. Issue conflict refers to a 

situation in which there is an appearance of bias on the part of an adjudicator based on his or 

her commitment to a particular idea, related to a material issue in dispute. An issue conflict 

can be defined as actual bias, or an appearance of bias, arising from an arbitrator’s 

relationship with the subject matter of, as opposed to the parties to, a dispute.1 

 

3. The applicable standard in deciding whether to sustain a challenge of an arbitrator is set out 

in Article 10(1) of the UNCITRAL Arbitration Rules, which provides that an "arbitrator may 

be challenged if circumstances exist that give rise to justifiable doubts as to the arbitrator's 

impartiality or independence."2 This is an objective standard in that it requires not only a 

showing of doubt, but doubt that is justifiable. Further, as the standard requires an exercise of 

                                                           

1 Michael Hwang and Kevin Lim, ‘Issue Conflict in ICSID Arbitrations’ in Michael Hwang, Selected Essays on 
International Arbitration (SIAC 2013) 474; Joseph R Brubaker, The Judge Who Knew Too Much: Issue Conflicts in 
International Adjudication, 26(1) BERK J INT’L L 111, (2008). 
2 UNCITRAL Arbitration Rules, 2010, Rule 10 (1).  
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judgment, it is only logical to conclude that all relevant facts and circumstances must be 

considered in reaching that judgment. Further, Issue conflict cannot be established on one 

particular event, it has to be identified by looking out for multiple events which shows a 

favourable and consistent opinion towards one side. 

 

4. The RESPONDENT submits that the factual similarity in both the cases, acts as a ground for 

lack of impartiality of the arbitrator [1.1.1]. Further the above combined with the arbitrator's 

judgement of a previous issue along with public opinions and comments raises “justifiable 

doubts” as to his impartiality [1.1.2]. 

 

1.1.1. Mr. Perry Mason has served on one tribunal which was adjudicating a factually 

and legally similar dispute, which serves as a ground to prove a justifiable doubt 

to his impartiality. 

 

2. Factual Similarity is considered to be problematic when the arbitrator has judged the 

liability of similarly situated parties in a previous dispute. The arbitrator in that case has 

prior knowledge of facts of the case and has come with a prejudgment of those factual 

scenarios. This information is not available to any of the other arbitrators on the panel. 

 

3. We draw a parallel to the case of Caratube v. Kazakhstan in which the unchallenged 

members of an ICSID panel accepted a challenge of their colleague on this basis. Their 

decision indicates concern that the challenged arbitrator may have prejudged issues based 

on special knowledge gained through prior service as an arbitrator in a related case.3 

Although, the parties were same in the two similar cases in Caratube, the reasoning was 

that since the factual liability of similarly situated parties has been prejudged by the 

arbitrator, there exists a reasonable apprehension of bias. 

 
 

                                                           

3 Caratube v. Kazakhstan, Decision on Challenge to Arbitrator. 
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4. It is submitted that while questions of law are of a general nature and are determined 

impersonally, questions of fact with rare exceptions are peculiar to individual cases and the 

relevant documents and witnesses.4 Further, while arbitrators are expected to be expert in 

law, they should ‘never be witnesses.’ It is in this context doubts have been expressed that 

an arbitrator can ‘maintain a “Chinese wall”’ in his/her own mind, and noted that his/her 

‘understanding of the situation may well be affected by information acquired in the other 

arbitration.5 

 

5. Thus, the unchallenged arbitrators in Caratube v. Kazakhstan found that their co-arbitrator- 

Mr. Boesch’s prior exposure to specific factual evidence called for disqualification, in view 

of the ‘significant overlap in the underlying facts’ in both cases and the relevance of these 

facts for the determination of legal issues before them.6 

 

6. The Unchallenged Arbitrators found that independently of Mr. Boesch’s intentions and best 

efforts to act impartially and independently a reasonable and informed third party would 

find it highly likely that, due to his serving as arbitrator in the previous case and his 

exposure to the facts and legal arguments in that case, Mr. Boesch’s objectivity and open-

mindedness with regard to the facts and issues to be decided in the present arbitration are 

tainted. In other words, a reasonable and informed third party would find it highly likely 

that Mr. Boesch would pre-judge legal issues in the present arbitration based on the facts 

underlying the previous case. 

 

7. In the present challenge as well, Mr. Perry Mason was exposed to very similar and identical 

facts in the case of Hewer Plants JSC v. Welfalcon that dealt with Hewer Plants’ 

investment in a lignite-fired power plant and connected open-cast lignite mine. According 

to the company’s website, its investment in Welfalcon was made in 2005. After ASNEC 

had adopted the Coal Directive in February 2016, Welfalcon required all lignite-fired 

power plants to be closed down by 2028 at the latest.  
                                                           

4 Caratube v. Kazakhstan, ¶ 65. 
5 Id., ¶ 45. 
6 Id., ¶ 66-71.  



15 | P a g e  

 

8. The facts are thus very similar to that of the present dispute that involved the investment of 

GNB and the alleged breach of rights of GNB by the Acts of Republic of Laoc. In such 

circumstances, the tribunal in Hewer Plants decided in favour of the investor. Thus, from 

the perspective of a third party, Mr. Perry Mason’s objectivity and open- mindedness is 

tainted since he has pre- judged an issue with identical facts and his views are likely to be 

the same as the previous judgment. 

 

1.1.2. Mr. Perry Mason has a consistent position regarding the issues in the case, 

before and after his adjudication in Hewer Plants case.  

9. The Hewer Plants dispute and the present case have significant factual similarity as 

established above. Mr. Mason has shown a personal commitment towards the opinion and 

advocated the position before and after the dispute of Hewer Plants. The ground of 

impartiality can be invoked: 7 

A. When the key point which is controversial, is crucial to the case and is very similar or 

identical to the one that has to be decided in the case. 

B. When the arbitrator has consistently stated and defended his opinion or positions by way 

of public statements. 

10. Thus, this prejudgment of Mr. Perry Mason in the present case is not only based on the 

deciding of a similar issue in a previous Arbitration but has to be looked alongside other 

relevant circumstances.  

A. The key point which is controversial is crucial to the case and is very similar 

or identical to the one that has to be decided in the case. 

                                                           

7 Fernando A Tupo, Arbitrator Challenges in Investment Arbitration: Is an Overhaul Needed?, 8 INTERNATIONAL 

INVESTMENT ARBITRATION, (2015); ASIL-ICCA Report also.  
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11. The relevant factor that is to be taken into consideration is the specificity/ proximity of the 

statements or positions advocated by the arbitrator to the dispute at hand.8 The likelihood 

that a challenge will be upheld increases as an arbitrator’s comments or experience draw 

closer to the specific case at hand. 

  

12. In the Canfor dispute9, the challenge proceedings reportedly centered on whether the 

arbitrator’s public statement criticizing the RESPONDENT was somehow generic or 

addressed the specific dispute. ICSID, the decision maker, reportedly concluded that it was 

indeed specific to the case, leading to the arbitrator’s resignation. Thus, “a prior public 

statement by an arbitrator characterizing a measure at issue in investment arbitration” can 

be disqualifying.10 

  

13. In the present dispute, a close link can be seen between the strong pre- judged opinions of 

Mr. Perry Mason and the facts of the dispute. Firstly, in the podcast interview, Mr. Perry 

Mason advocated that it is the financial side of the case that helps reaching a right solution 

of a case.11 The interview is not on the factual issues of the present case but it is related 

directly to it because Golaith National Bank JSC v. Republic of Laoc is an obvious dispute 

between the financial considerations of the investor and climate related regulatory capacity 

of the state. Further, Mr. Mason disregards and makes a comment about states using 

climate change arguments as an excuse after the investment agreements are signed.12. This 

essentially involved the arbitrators to analyze the issue from the financial and the 

environmental side and decide the matter. 

 

14. Further, in the dispute of Hewer Plants JSC v. Welfalcon, which had a similar legal and 

factual matrix, the tribunal decided that the host state had in fact violated the rights of the 

                                                           

8 American Society of International Law (‘ASIL’)-International Council for Commercial Arbitration (‘ICCA’) Task 
Force, 2016, Pg 59, ¶ 166, Moot problem. 
9 Canfor Corporation v. United States of America. 
10 ASIL- ICCA Report, Pg 59, ¶ 166, Moot problem. 
11 Record, Exhibit R-8, Pg. 49, Moot problem. 
12 Id., pg. 49. 
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foreign investor.13 And Mr. Mason called this decision groundbreaking. This reflected the 

advocacy of Mr. Mason of the position upheld in the tribunal, which is again to view the 

investment from a financial side. This clearly indicated Mr. Mason’s strong advocacy of 

the issue, which remains the crucial question in the present dispute.  

 

B. The arbitrator has consistently stated and defended his opinions or positions 

by way of public statements. 

15. It is essential to take into consideration the arbitrator’s degree of commitment to his 

opinions or positions advocated.14 A strong degree of commitment by the arbitrators 

reflects a lack of impartiality of the arbitrator in the issue.15 Further, the tribunal upholding 

the challenge to arbitrator CC Devas v. India held that scholarly publication (which also 

includes lectures) solely cannot be the reason for disqualification. However, when taken 

together with other relevant circumstances, published views could indicate unacceptable 

pre-judgment towards an issue.16 

 

16. The tribunal in CC Devas held that in order to sustain any challenge brought on such a 

basis requires more than simply having expressed any prior view; rather, there must be on 

the basis of the prior view and any other relevant circumstances, that there is an appearance 

of pre-judgment of an issue likely to be relevant to the dispute on which the parties have a 

reasonable expectation of an open mind. 

 

17. The tribunal held that being confronted with the same legal concept in this case arising 

from the same language on which he has already pronounced on the previous occasions 

could raise doubts for an objective observer as to an arbitrator’s ability to approach the 

question with an open mind. 

 

                                                           

13 Procedural Order Number 3, pg. 71, line 1921, Moot problem. 
14 ASIL-ICCA Report, Pg 58, ¶ 161, Moot problem. 
15 Id. 
16 CC Devas v. India, Decision on Challenge to Arbitrators. 
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18. The conflict in the present case is based on a concern that an arbitrator will not approach an 

issue impartially, but rather with a desire to conform to his or her own previously expressed 

view. In the present case, Mr. Perry Mason’s statement in the podcast that understanding a 

project from the financial side is what helps to find a right solution for the case shows his 

pre-judgment about the issue that lies at the core of the current dispute. This is followed by 

his judgement in the case of Hewer Plants v. Welfalcon that lay in line with the same 

opinion he had expressed in his podcast, i.e. to analyze the project from a financial side. In 

the Hewer Plants JSC dispute, in accordance to his podcast, the issue was decided in favour 

of the CLAIMANT, thus indicating that the decision was in favour of the financial point of 

view, rather than the environmental perspective. 

 

19. Furthermore, his comments about the previous case as ground-breaking shows his 

substantial conviction on one side of the issue. Calling the decision “ground breaking” 

indicates a strong commitment of the arbitrator to the position which he has already 

advocated in the previous two instances. This also is very similar to the rationale behind 

3.5.2. Of the IBA Guidelines where the arbitrator has advocated a specific position 

regarding the case at hand through a public newspaper etc.17  

 
20. By calling the very similar legal and factual issue as “ground breaking”, Mr. Mason has 

indeed advocating a particular position regarding the present case as well in the comment.   

Further, tribunals previously have relied on specific words to decide the commitment 

towards an idea in issue conflicts.18 All these facts cumulatively show that the arbitrator has 

a pre-judgment of the issue and even if Mr. Perry Mason tries, there is a clear apprehension 

of bias when all these points are put to a reasonable, fair-minded third person. 

 

C. Additionally, non-disclosure of his participation in Hewer Plants dispute also 

aggravates the justifiable doubts as to Mr. Perry Mason’s impartiality. 

                                                           

17 IBA Guidelines, 3.5.2.  
18 Perenco v. Ecuador, Decision on Challenge to Arbitrator. 



19 | P a g e  

 

 

21. The disclosure standard under UNCITRAL Rules states that any factor which is likely to 

bring raise justifiable doubts against an arbitrator should be disclosed. It is our submission 

that non-disclosure of such factually and legally similar dispute, which, if was disclosed 

would have been a likely factor to bring a challenge against Mr. Mason. 

 

22. Further, The RESPONDENT refers to IBA Rules of Ethics for International Arbitrators 1987 

that lays down that a prospective arbitrator should disclose all facts or circumstances that 

may give rise to justifiable doubts as to his impartiality or independence. Failure to make 

such disclosure creates an appearance of bias, and may of itself be a ground for 

disqualification even though the non-disclosed facts or circumstances would not of 

themselves justify disqualification.19 

 

23. Article 4.2 of the IBA Code on Ethics requires the disclosure of the arbitrator of any prior 

knowledge of the dispute he may have acquired.20 Perry Mason’s adjudication in the Hewer 

Plants JSC v. Welfalcon clearly falls under this category due to the extremely similar 

factual matrix in the previous case as well as the application of the same ASNEC Energy 

Investment Treaty in both the cases.  

 
24. Even if the non- disclosure in itself cannot give rise to “justifiable doubt” as to the 

impartiality of the arbitrator, the circumstances regarding “whether the failure to disclose 

was inadvertent or intentional, whether it was the result of an honest exercise of discretion, 

whether the facts that were not disclosed raised obvious questions about the impartiality 

and independence, and whether the nondisclosure is an aberration on the part of a 

conscientious arbitrator or part of a pattern of circumstances raising doubts as to 

impartiality need to be considered.21 

 
                                                           

19Article 4.1, IBA Rules on Ethics for International Arbitrators, 1987; IBA Guidelines on Conflict of Interest of 
Arbitrators, Introduction. 
20 Article 4.2 (d), IBA Rules on Ethics for International Arbitrators, 1987. 
21 Baker and Davis’ The UNCITRAL Rules in Practice: The Experience of the Iran-United States Claims Tribunal, 
Merck v. Ecuador. 
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25. Upon consideration of the same, factually similar disputes are likely to raise justifiable 

doubts as to an arbitrator’s impartiality. Further, looking at the recent changes, past 

professional appointments are important to be disclosed because it is only through 

disclosure of this information, the repeat appointments; conflict of interests can be checked. 

 

26. Further, Repeat Appointments have been a cause of concern in ISDS, therefore disclosure 

of past professional appointments is also a requirement that has been expressly specified in 

Art. 5 (2) (c) of UNCITRAL Code of Conduct of Arbitrators.22 The Draft Code further 

requires the disclosure of any publications or speeches of the arbitrator,23 thus implying 

that Mr. Mason was required to furnish and disclose details regarding his interview in the 

Arbitration Station. 

 

27. UNCITRAL Rules require any circumstances that are likely to give rise to a “justifiable 

doubt” to be disclosed. The inclusion of “likely”, thus places a much lower threshold than 

the necessity to prove the actual existence of a “justifiable doubt”.24 

 

28. Therefore, a cumulative reading of all the facts mentioned above will raise a reasonable 

apprehension of bias in the eyes of a fair-minded and reasonable third person as to Mr. 

Mason’s impartiality and therefore this challenge should be sustained. 

 
 

  

                                                           

22 UNCITRAL Draft Code of Conduct for Arbitrators in the ISDS Mechanism, Article 5 (2)(c). 
23 Ibid at Article 5(c). 
24 UNCITRAL Rules.  
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II. CLAIMANT DOES NOT HAVE THE LOCUS STANDI TO INITIATE ARBITRATION UNDER THE 

TREATY CONCERNING THE ENCOURAGEMENT AND RECIPROCAL PROTECTION OF INVESTMENTS 

IN THE ASNEC REGION [“TREATY”].  

29. The RESPONDENT submits that the CLAIMANT does not have the locus standi to initiate 

arbitration under the Treaty concerning the Encouragement and Reciprocal Protection of 

Investments in the ASNEC Region. The RESPONDENT submits its contentions in a two-fold 

manner. 

30. First, GNB is not entitled to bring the claim as the alleged breach happened before GNB 

became an investor. Therefore, GNB does not satisfy the ratione personae jurisdiction 

[2.1]. Second, the rights that accrued to MFNB cannot be transferred to CLAIMANT since 

treaty claims are not transferrable under international law [2.2].  

2.1. GNB does not have the standing to bring the claim as GNB had no control over the 

investment during the alleged breach by the State.  

31. GNB does not have the standing to bring forth the claims to the tribunal as GNB does not 

satisfy the ratione personae jurisdiction of this tribunal. The RESPONDENT puts forth this 

contention in a two- fold manner.  

32. Firstly, GNB did not make an investment during the alleged breach of the investment (or) 

GNB did not have control or possess ownership of the investment when the alleged breach 

took place (2.1.1). Secondly, the alleged breaches of the State are instantaneous or one- 

time acts under the international law that took place before GNB acquired ownership 

(2.1.2).  

2.1.1. GNB did not qualify as an investor on the day of the alleged breach and thus 

failed the critical date test.  

33. The CLAIMANT cannot bring the claim as it did not own or control the investment during 

the alleged breach. GNB qualified as an investor under the ASNEC Energy Investment 

Treaty on 1 July 2017, through the Assignment Agreement between MFNB and GNB that 

transferred all rights of MFNB arising out of the Financing Agreement to GNB. Thus, 
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GNB became an investor only on 1 Jul y, 2017 while the alleged acts of the breach took 

place prior to GNB making an investment, on 16 July, 2016 and 5 December, 2016.  

34. Firstly, the FET clause of the ASNEC Energy Investment Treaty provides protection for all 

“investment of investors”. The term “investment of investors” indicates the close link 

between the investment and the investor.25 Accordingly, to apply to a measure relating to 

an investment, the investment must be owned or controlled by an investor of another party, 

and ownership or control must exist at the time the measure which allegedly violates the 

Treaty is adopted or maintained.26 Applying the ratione, FET Clause of ASNEC limits the 

protection to GNB after it acquired the investment.  

35. Further, the relevant question is on which date an investor, as defined in Article 1 of the 

ASNEC Energy Investment Treaty, must have acquired its investment in order to be 

entitled to claim under the MIT.27 'Temporal rule' it is clear that investors can only claim 

protection with regard to breaches taking place after they become protected under an IIA.28 

The principle of non-retroactivity of treaties, which entails that the substantive protections 

of the BIT apply to the state conduct that occurred after these protections, became 

applicable to the eligible investor.29 Because the BIT is at the same time the instrument that 

creates the substantive obligation forming the basis of the claim before the Tribunal and the 

instrument that confers jurisdiction upon the Tribunal, a CLAIMANT bringing a claim based 

on a Treaty obligation must have owned or controlled the investment when that obligation 

was allegedly breached.30 A parallel can be drawn to the case of Renée Rose Levy and 

Gremcitel S.A. v. Republic of Peru. The tribunal, on an analysis of the BIT in the case, 

                                                           

25 Vito Gallo v. Canada, ¶ 67.  
26 Vito Gallo v. Canada, ¶ 56.  
27 Renée Rose Levy and Gremcitel S.A. v. Republic of Peru, ¶ 87 
28 Wehland, H., The Transfer of Investments and Rights of Investors under International Investment Agreements -- 
Some Unresolved Issues. 30 ARBITRATION INTERNATIONAL 565, (2014); Société Générale v. Dominican Republic, 
Award, ¶ 151; ZACHARY DOUGLAS, INVESTMENT CLAIMS 555 (Cambridge University Press 2009); Phoenix v. Czech 
Republic, ¶ 94, 105. 
29 ST-AD GmbH v. Republic of Bulgaria, ¶ 54. 
30 Vito Gallo v. Canada, ¶ 56, Philip Morris Asia Ltd. v. Commonwealth of Australia, ¶ 529; Renée Rose Levy & 
Gremcitel S.A. v. Republic of Peru, ¶ 147; Vito G. Gallo v. Government of Canada, ¶ 32. 
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found nothing explicit in the treaty that warranted the CLAIMANT to have ownership or 

control over the investment during the alleged breach. The tribunal held that such a 

requirement arose from the principle of non- retroactivity of treaties, where it was essential 

that the investment was made by the CLAIMANT prior to the arising of dispute.  

36. Thus, it is essential that the CLAIMANT had control over the investment during the alleged 

breach of the Host State. Due to the absence of the same in the present case, the 

RESPONDENT submits that GNB does not have any standing to bring the claims to this 

tribunal. Rather, the right to bring the claims vests with MFNB, who had ownership over 

the investment during the alleged breach.  

37. The alleged breaches are “one- time acts” that took place prior to GNB making an 

investment.  

2.1.2. The laws - 66/ 2016 and 72/2016 enacted by the Republic of Laoc are one- time 

acts under international law. 

38. The enactments of Law 66/ 2016 and 72/ 2016 are one- time acts of the State. The ILC’s 

Commentary on The Draft articles of State Responsibility distinguishes between one time 

and continuous act and states that, for an act to qualify as a continuing act., it is not 

sufficient that the consequences are continuous but also that the act itself has a continuous 

nature.31 The approach to treat acts of legislations as one- time acts has been followed by 

various courts and tribunals.32  

39. Due to the lack of clear definitions and a clear-cut practice in the international 

jurisprudence, decisive tools laid down by Pauwelyn can be used.33 First, one should assess 

whether as a legal fiction the act complained of can be said to be repeated, in its entirety, 

each day since it has been passed (and therefore is a continuing act), or whether only the 

                                                           

31 International Law Commission’s Commentary on the Draft Articles on State Responsibility for Internationally 
Wrongful Acts [“ARSIWA”]. 
32 Potocka and Others v Poland, ¶s 40–42.; Posti and Rahko v Finland (App 27824/95) (2002) ¶ 40. 
33 Pauwelyn, J. The Concept of a “Continuing Violation” of an International Obligation: Selected Problems, 66(1) 
BRITISH YEARBOOK OF INTERNATIONAL LAW 415, (1996). 
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effects or consequences of the act, which as such has only been passed once (and thus is an 

instantaneous act), remain intact.  

40. The fact that an event has significant consequences over time—such as the restriction on 

the applicants’ fishing during specific periods in 1996 and subsequent years—does not 

mean that the event has produced a ‘continuing situation.”34 The Laws have occurred on 

identifiable dates in July and December, 2016. The Laws may only have continuous 

consequences, which may include the alleged fall in the value of Coal based Power plants 

etc., but do not possess continuous existence for themselves. Thus, it can be concluded that 

the Acts of the Host State are one- time acts of the State which were enacted on 6 July 2016 

and 5 December 2016.  

41. Next, reference should be made to the problem of reparation, the question whether after the 

act first occurred the remedy of cessation is the only possible reparation. 35 Only in this 

case should a continuing violation be established. In the present case, it is clear from the 

notice of arbitration of the CLAIMANTs dated 31st January, 2019 that compensation shall 

act as an adequate remedy. The CLAIMANTs, in their prayers for relief have prayed for 

compensation only, and not for the repeal of the law. This establishes that restitution in 

kind or compensation is sufficient to provide reparation. Thus, the laws of the Host State 

shall be considered to be “one- time acts”.  

42. The third tool is to not put emphasis on a breach and its effects but rather on the 

international obligation that has been breached. In this regard, the RESPONDENT agrees that 

the FET is a continuing obligation. But since, two of the three factors in the test laid by 

Pauwelyn indicate that the violation is one time and instantaneous, rather than continuous, 

the majority will prevail- i.e. the alleged violation is a onetime act of the State.  

                                                           

34 Posti and Rahko v. Finland, ¶ 40. 
35 Graefrath, Responsibility and Damages Caused, 185 RECUEIL DES COURS, 22 (1984).  
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43. Thus, since the alleged acts took place prior to GNB acquiring the investment in the 

Republic of Laoc, the RESPONDENT submits that GNB does not have the standing to bring 

forth the claim.  

2.2.Rights that accrued to MFNB cannot be transferred to CLAIMANT since treaty claims 

are not transferrable under international law.  

2.2.1. Investors cannot transfer the rights arising out of a treaty since they are not 

privy to the treaty.  

 

44. In the investment treaties, it is the states that enter into an investment treaty. The states 

agree with each other to grant rights onto a third party i.e. the investor under the treaty. 

Therefore the rights of this investor depend completely on what the states have guaranteed. 

This is supported by Article 36 of VCLT, Article 36 of VCLT lays down that rights to a 

third party include only those rights that the States, who are parties to the treaty, intend to 

confer. 

 

45. In the current ASNEC Energy Treaty, the States have agreed to guarantee the right of fair 

and equitable treatment to investments under Article 2 of the Treaty as well as the right to 

bring claims in cases when this treatment is not accorded under Article 10 of the Treaty. 

But States have not accorded the specific rights to transfer any of these rights guaranteed 

under the treaty. 

 

46. Thus, MFNB did not have any right to transfer the its rights to bring claims against 

Republic of Laoc to GNB, the CLAIMANT. Thus, the transfer through Assignment 

Agreement is invalid and GNB does not have the standing to bring these claims today.  

 

2.2.2. In Arguendo, treaty claims are not transferable among subjects of international 

law.  

 



26 | P a g e  

 

47. Under general international law, treaty claims cannot be transferred one state to another. A 

state cannot bring treaty claims on behalf of another. For instance, if the US has breached 

India’s rights under a bilateral agreement, it is only India that can take US to the 

International Court. 

 

48. The same rules apply to the international investment regime as well. In cases of any 

conflict between general principles of international law and specialized regimes, the rules 

of the general international law shall prevail over that of the specialized regime. In the 

current case, the general principles of international law shall prevail over that of 

international investment, which is a specialized regime under the international law. 

  

49. Thus, in the present case, such treaty claims cannot be transferred subjects of international 

law which is why MFNB which is a subject under international law, cannot transfer its 

claims arising from the treaty to GNB. 

  

50. Even if treaty claims can be assigned, the present transfer of transfer of treaty claims 

happened without the consent of the host state i.e., the Republic of Laoc. Transferring of 

treaty claims cannot happen without the consent of the host state because then the host state 

will not have absolutely any control over who can bring claims against it.  Such transfers 

done without the consent of the Host State is invalid.  

 

2.2.3. Alternatively, the transfer of the investment, along with treaty claims is invalid, 

since the sole purpose of such transfer is to bring claims before the tribunal.  

51. This transfer of treaty claims is a sham since GNB on identifying a profitable treaty claim 

of 450 million dollars bought the investment for only 150 million dollars to bring these 

claims and not for any true economic activity, which goes against the ethos of the treaty. 
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The sole purpose was to bring the dispute in front of the tribunal. This is thus an abuse of 

process, thus rendering the whole transfer of investment in itself invalid.36 

 

52. Further, as per Article 31 of VCLT, the treaty has to be read as a whole. The preamble of 

the ASNEC treaty requires any investment to have economic activities within the ASNEC 

region. There have been no substantial economic activities by way of purchasing the 

Financing Agreement from MFNB. Thus, this fails to satisfy the test of investment and 

thus, GNB cannot initiate this arbitration due to the lack of making an investment as under 

the ASNEC Energy Investment Treaty.  

                                                           

36 Phoenix Action v. Czech Republic, ¶ 34.  
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III. THE PHASE-OUT OF COAL FIRED POWER GENERATION IMPLEMENTED THROUGH LAW 

66/2016 IS ATTRIBUTABLE TO ASNEC UNDER INTERNATIONAL LAW.  

 

53. Following the enactment of the Directive (ASNEC) 2016/87 of the council of 17 February 

2016 on the renewable sources of energy [“coal directive”], Laoc enacted Law 66/2016 

[“Enactment’] which provided that all the coal fired power plants on the territory of Laoc 

shall be phased out by 31 December 2028. Article 120 of the ASNEC Founding Charter 

provides that when the member states implement the legal acts of the Association, the 

attribution of conduct shall be governed by Article 6 and 7 of Articles on the Responsibility 

of International Organisations [“ARIO”]. We submit, that by application of article 120 of 

the ASNEC Founding charter, the Enactment is attributable to ASNEC and not to the 

RESPONDENT because [3.1] the Laocan Parliament’s conduct is attributable to ASNEC 

under Article 6 ARIO [3.2] Alternatively, ASNEC exercised effective control over Law 

66/2016 as required under Article 7 ARIO.  

 

3.1. The Laocan Parliament’s conduct is attributable to ASNEC under Article 6 ARIO. 

 

54. Article 6 of ARIO provides that the conduct of an organ or an agent of an international 

organization in the performance of functions of that organ or agent shall be considered an 

act of that organization under international law.37 The Laocan Parliament’s acts are 

attributable to ASNEC under Article 6 ARIO as [3.1.1] the Laocan Parliament acted as a de 

facto organ of ASNEC and [3.1.2] alternatively, the Laocan Parliament acted as an agent of 

ASNEC.  

 

 

 

 

                                                           

37 Article 6, Articles on the Responsibility of International organisations [“ARIO”]. 
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3.1.1. The Laocan Parliament acted as a de facto organ of ASNEC. 

55. One of the grounds for attribution under Article 6 ARIO is that all acts of an organs of an 

international organisation are attributable to the international organisation. The definition 

of an ‘organ’ has been provided in Article 2 of ARIO which provides that an organ of an 

international organization means any person or entity which has that status in accordance 

with the rules of the organization.38 However, the commentary of ARIO provides that a 

person or entity is considered an organ, no matter if it is explicitly called “organ” or if it 

gains that status from its functions.39 

 

56. Therefore, a body which is not particularly considered as an organ can fall under the 

definition of article 2 of ARIO and be considered as a de facto organ and still the 

responsibility can be attributable to the international organisation.40 

 

57. When the member state organs take measures to implement the international organisation’s 

laws, such measures draw their authority from the international organisation’s law, which 

fall under the international organisation’s competence. In such situations, the organs of the 

member states are treated as de facto organs of the international organisation.41 

 

58. Law 66/2016 was adopted to implement the binding ASNEC law that is the Coal 

Directive.42 The Coal Directive was adopted by ASNEC in exercise of its competence43 to 

adopt laws on environmental matters.44  Hence, Law 66/2016 draws authority from the 

Coal Directive and therefore the Laocan Parliament which adopted Law 66/2016 must be 

treated as a de facto organ of ASNEC.  

 

                                                           

38 Article 2, ARIO. 
39 Article 2, ARIO, ¶¶ 20-21. 
40 Article 4(2) ARSIWA, as interpreted in Bosnian Genocide case, at ¶¶ 390–5; Commentary of ARSIWA, pg. 42; I. 
BROWNLIE, SYSTEM OF THE LAW OF NATIONS: STATE RESPONSIBILITY 136, (Oxford: Clarendon Press, 1983). 
41 EC- Geographic Indications ¶¶ 7.98, 7.725.   
42 Exhibit C8 pg. 18, Moot problem.  
43 Exhibit R5 pg. 38, Moot problem.  
44 Exhibit R3 pg. 32-33, Moot problem.  
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3.1.2. Alternatively, the Laocan Parliament acted as an agent of ASNEC.    

59. Article 6 provides that all acts of organs of organs or agents of an international organisation 

are attributable to the international organisation. Further, Article 2(d) of ARIO defines 

‘agent of an international organisation’ as an official or other person or entity who is 

charged by the international organisation with carrying out, or helping to carry out its 

functions and thus through whom the organisation acts.45 This definition of agent must be 

interpreted in the “most liberal sense”.46  

 

60. The Coal Directive is a legal act of ASNEC.47 ASNEC does not implement its legal acts 

through its own organs but implements them through the organs of the member states.48 

Hence, the Laocan Parliament while adopting Law 66/2016 assisted ASNEC in 

implementation of the Coal Directive. The definition provided by Article 2(d) ARIO is 

wide enough to treat the Laocan Parliament as an agent of ASNEC when the Laocan 

Parliament is implementing the ASNEC Law.49 Therefore, the Laocan Parliament acted as 

an agent of ASNEC.  

 

3.2.  ASNEC exercised effective control over Law 66/2016 as required under Article 7 

ARIO. 

 
                                                           

45 Article 2(d) ARIO. 
46 ICJ Re¶tions Case, ¶ 174. 
47 Article 115(3) ASNEC Founding Charter, Moot problem.  
48 Article 120 ASNEC Founding Charter, Moot problem.  
49 Stefon Talmon, Responsibility of international organizations: does the European Community require special 
treatment?, in MAURIZIO RAGAZZI (ED.), INTERNATIONAL RESPONSIBILITY TODAY 412 (Martinus Nijhoff Publishers 
2014); Hoffmeister, Litigating against the European Union and Its Member States – Who Responds under the ILC’s 
Draft Articles on International Responsibility of International Organizations?, 21(3) THE EUROPEAN JOURNAL OF 

INTERNATIONAL LAW 723, 741 (2010).  
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61. Article 7 ARIO provides for situations when organs of a state are placed at the disposal of 

an international organisation. Under Article 7 ARIO, conduct is attributable to either the 

state or international organisation, whichever exercised factual control over the conduct.50 

The international organisation is said to exercise factual control when the organisation has 

authority to take decisions that are binding on the member states and has mechanism to 

ensure enforcement of these binding decisions.51  

 

62. The Coal Directive is binding on the RESPONDENT and the RESPONDENT has no other 

option but to implement it.52 ASNEC has a mechanism to ensure proper implementation of 

this decision. ASNEC has authority to impose lump sum penalty and suspend certain rights 

of the RESPONDENT including voting rights, if the RESPONDENT fails to implement the Coal 

Directive properly.53 Therefore, ASENC had factual control over the adoption of Law 

66/2016 and by which virtue of which Law 66/2016 is attributable to ASNEC under Article 

7 ARIO.  

  

                                                           

50 Article 7, ARIO Commentary, ¶4.  
51 Prof. Georgio Gaja, Third report on responsibility of international organizations, DOCUMENT A/CN.4/553, ¶ 35.  
52 Uncontested Facts, ¶ 22, Moot problem. 
53 Article 124, ASNEC Founding Charter, Moot problem.  
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IV. THE RESPONDENT HAS NOT VIOLATED ARTICLE II(1) OF THE ASNEC ENERGY 

INVESTMENT TREATY.  

 

63. Fair and equitable treatment is the treatment a foreign investor whose interests are 

protected under the treaty is entitled to expect that the host state will not act in a way that is 

manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some rational 

policy), or discriminatory.54 CLAIMANTS submit that by virtue of the Enactment, their 

legitimate expectations has been violated and therefore a violation of the standard of Fair 

and equitable treatment has taken place. We submit that the standard of fair and equitable 

treatment as provided under Article II(1) of the ASNEC Energy Investment Treaty has not 

been violated, because [4.1] CLAIMANT’s legitimate expectation has not been violated; [4.2] 

the Enactment has not unreasonably impaired the use and enjoyment of the Investment; and 

alternatively [4.3] the Enactment is justified as ‘necessary’ under Article IX of the Treaty.  

 

4.1. RESPONDENT did not violate the legitimate expectation of the CLAIMANT. 

 

64. Legitimate expectations may arise where the administration makes certain specific 

promises or representations to an investor as to a substantive benefit, on which the investor 

relies in making its investment. When this specific promise or representation is frustrated at 

a later stage by the conduct of the Administration, a violation of legitimate expectation 

arises.55 CLAIMANT contends that there exists a legitimate expectation of a stable legal 

framework. We submit that the CLAIMANT’s legitimate expectation has not been violated 

since [4.1.1] the representations of the Governor do not create any legitimate expectation of 

a stable legal framework; [4.1.2] the preamble of the Treaty cannot be interpreted as 

creating an expectation of a stable legal framework; [4.1.3] CLAIMANT failed to anticipate 

                                                           

54 Saluka investments B.V. v. The Czech Republic, ¶ 128. 
55 Crystallex International Corporation v. Bolivarian Republic of Venezuela, ¶ 547; White industries Australia 
Limited v. The Republic of India, ¶ 10.3.7. 
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the regulatory changes; and in any case [4.1.4] the Enactment falls within the margin of 

change which is acceptable in a stable legal regime. 

  

4.1.1. The representations made by the Governor cannot create any legitimate. 

65. Unless very specific statements are made, no investor can have an expectation that the legal 

framework will remain unchanged in the face an extremely severe crisis.56 The statements 

made by the Governor cannot give rise any specific representations because [A] the 

statements made by the Governor are vague; and [B] the representations are mere 

encouraging and political statements.  

A. The statements made by the Governor are vague. 

66. Legitimate expectations by definition require a specific representation by the 

administration on which the CLAIMANTs rely to assert a right that needs to be observed.57 

Such representations should be specific and clear affirmations and not vague in nature.58 

Since specificity has a very high threshold and to reach this, the statement in question has 

to be explicit and unambiguous.59 

 

67. In the present case, the Governor has said that Ticadia-1 was of fundamental importance to 

the state and he would do everything in his power to ensure that it is economically 

beneficial, and that he would strive to create favorable conditions to foreign investors. 

Nowhere has the Governor made specific representations regarding the stability of legal 

regime. Hence, such vague and general statement cannot give rise to any specific 

representation that might create legitimate expectation of stable legal framework. 

 
 

                                                           

56 El Paso Energy International Company v. The Argentine Republic, ¶ 423. 
57 PSEG Global, Inc., The North American Coal Corporation, and Konya Ingin Electrik Üretim ve Ticaret Limited 
Sirketi v. Republic of Turkey, ¶ 241. 
58 White industries Australia Limited v. The Republic of India, ¶ 10.3.7. 
59 International Thunderbird Gaming Corporation v. The United Mexican States, ¶. 32. 
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B. Encouraging and political statements do not create any legitimate expectation. 

68. Specific representation does not entail encouraging words60 or political statements, but 

rather those statements which are legal commitments made specifically towards an 

investor.61 Political statements are mere words used to induce one to make investments and 

hence, an investor cannot rely on such statements to claim any legal guarantees.62 They 

have least legal value and cannot give rise to any legitimate expectations as they lack 

specificity.63  

 

69. The governor’s statements gave mere assurance that he is committed to provide favourable 

conditions for foreign investors in order to attract more projects like Ticadia 1 and that he 

would strive to uphold the interest of his nation. His statements were in accordance with 

the long-standing stance which his political party had also taken. Since his statements are 

merely words spoken to induce the investor, this cannot be relied upon to create any 

legitimate expectations. 

 

4.1.2. The language of ASNEC Energy Treaty is too general and does not create 

definite rights to stability against the RESPONDENT. 

 

70. Preamble to the ASNEC Treaty provides the ‘need to create stable, equitable, transparent 

conditions’ for investors. We submit that the standard of stable legal framework under the 

Treaty based on the Preamble is too general to create any enforceable right of stable legal 

framework in favor of the CLAIMANT. 

 

                                                           

60 White industries Australia Limited v. The Republic of India, ¶ 10.3.7. 
61 Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania 
[I], ¶ 3. 
62 Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania 
[I], ¶ 395. 
63 Continental Casualty Company v. The Argentine Republic, ¶ 261. 
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71. The Tribunal in Stadtwerke v. Spain, while interpreting the first sentence of Art. 10(1) of 

ECT, which is identical to the Preamble of the ASNEC Energy Treaty, held that the first 

sentence of the 10(1) does not contain an independent obligation that the state must follow. 

This sentence is far too general to give rise to any specific obligations that the state must 

follow.64 

  

72. The Preamble of the ASNEC Treaty which is similar to Article 10(1), is worded vaguely. 

Therefore, the preamble cannot create any specific obligation to provide stable legal 

framework on part of the RESPONDENT.  

 

4.1.3. CLAIMANT failed to anticipate regulatory changes in the RESPONDENT state.  

73.  An investor can reasonably expect that the circumstances and laws prevailing at the time 

of the investment would remain unchanged throughout the period of investment.65 A 

diligent investor must anticipate that the existing circumstance might change, and thus 

structure the investment in order to adapt to the changes.66 

  

74. When an investor makes investment in a climate that was becoming more are more 

sensitive towards environmental concerns, such investor must anticipate that future 

environmental regulations could be imposed. Under such circumstances, an investor cannot 

have any legitimate expectations.67 Further, where an investor knowingly enters a 

framework in which concern for environmental issues is notoriously high, legitimate 

expectations does not arise.68 

 

75. While the CLAIMANT was deciding to invest in Laoc, there was already significant increase 

in the popularity of Laocan Environment Union in the Laocan parliament whose 

                                                           

64 Stadtwerke München GmbH, RWE Innogy GmbH, and others v. Kingdom of Spain, ¶ 195. 
65 Saluka Investments B.V. v. The Czech Republic, ¶ 307. 
66 Parkerings-Compagniet AS v. Republic of Lithuania, ¶ 333. 
67 Glamis Gold, Ltd. v. The United States of America, ¶ 767. 
68 Methanex Corporation v United States of America, Part IV — Ch D, ¶¶ 9–10. 
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environment friendly ideas were getting the limelight. There was already a draft law tabled 

in the parliament regarding shifting to renewable energy sources in the RESPONDENT’s 

parliament (exhibit C1). The intensity and impact of floods in this region was increasing. 

 

76. Therefore, the CLAIMANT should have anticipated that there would environmental 

regulations in the RESPONDENT state during the years to come. Hence because the 

CLAIMANT failed to anticipate the legal framework of the RESPONDENT, no legitimate 

expectation of regulatory stability can arise in the RESPONDENT’s favor.  

 

4.1.4. In any case, the regulatory change falls under the margin of change. 

77. In any case, if the tribunal is of the opinion that a legitimate expectation of stability existed, 

we submit that the changes made by the RESPONDENT falls within the margin of change, 

which is acceptable and cannot be considered to violate any legitimate expectations. 

Tribunal in Blusan v. Italy, observed that a change falls within the acceptable margin, when 

during a regulatory change, grace period and transitional measures are provided in favour 

of the investor.69 

 

78. In the present case, the RESPONDENT has provided for a grace period of 12 years which is 

the maximum time period which it can provide.70 Further, RESPONDENT adopted Law 

72/2016 which allows the coal investors to shift to renewable energy generation and get 

tariffs higher than the market value for 20 years.71 This provides sufficient means to ensure 

that the investment of the investor is safeguarded in the nest way possible. Therefore, the 

changes fell within the acceptable margin of change and as a result did not violate 

legitimate expectation of the CLAIMANT.  

 
 

                                                           

69 Blusun S.A., Jean-Pierre Lecorcier and Michael Stein v. Italian Republic, ¶ 364. 
70 Pg. 59, line 1511, Moot problem. 
71 Exhibit C-9, Article 3(2), pg. 19, line 413, Moot problem. 
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4.2.The Enactment has not unreasonably impaired the use and enjoyment of the 

Investment. 

79. For any measure taken by a host state to be reasonable, the test is that the measure must 

pursue a legitimate purpose and it must have an appropriate correlation with the objective 

which this measure seeks to achieve.72 

 

80. During 2000-2015, the magnitude of floods in Laoc became unusually high.73 Law 66/2016 

was enacted in order to reduce coal emissions and protect Laoc from such natural disasters. 

Hence, a legitimate purpose was being pursued.  

 
81. Further, a task force constituted by the RESPONDENT reported that floods were caused by 

the greenhouse emissions produced from coal fired power plants in Laoc and there was a 

direct correlation between coal emissions and impeding floods.74 Due to such convincing 

correlation,75 the RESPONDENT phased out coal fired power plants to reduce greenhouse 

emissions and in turn prevent floods. Therefore, as Law 66/2016 pursued a legitimate 

purpose and due to the direct correlation between coal emissions and floods, the act was 

reasonable and did not impair the use and enjoyment of CLAIMANT’s investment 

unreasonably. As a result, Law 66/2016 does not violate Article II (1) of the Treaty. 

4.3. The Enactment is justified under Article IX of the Treaty. 

82. Alternatively, if the tribunal believes that legitimate expectations were created and 

frustrated by the RESPONDENT by way of enacting law 66/2016, we submit that this 

enactment is justified under the exception as provided under Article IX of the ASNEC 

Energy Investment Treaty. We submit [4.3.1] The Enactment is a measure ‘necessary’ to 

                                                           

72 Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania 
[I], ¶ 802; AES Summit Generation Limited and AES-Tisza Erömü Kft v. The Republic of Hungary, ¶. 213. 
73 ¶ 17, uncontested facts, pg. 58, Moot problem. 
74 Exhibit R2, pg. 31. 
75 Pg. 69, line 1882, Moot problem. 
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protect human, animal, or plant life or health; and [4.3.2] as required under Article IX(2) of 

the Treaty, the Enactment is duly motivated. 

4.3.1. The Enactment is a measure ‘necessary’ to protect human, animal, or plant life 

or health. 

83. Measures taken to address serious environmental concerns in the form of increasing floods 

qualify as the measure taken to protect human, plant and animal life.76 The Enactment was 

a necessary measure for RESPONDENT to implement because [A] the Enactment makes a 

material contribution towards the prevention of flood; and [B] There exists no other less 

restrictive and reasonable measure which achieves the said goal. 

 

A. Law 66/2016 makes a material contribution towards preventing floods. 

84. A measure adopted which makes a material contribution towards the desired result is 

considered as a necessary measure.77 The material contribution of a measure to the 

realization of the objective exists when there is a genuine relation between the objective 

pursued and measure adopted.78 

 

85. In the present case, the greenhouse emissions made by coal plants is the most probable 

reason for floods.79 The phasing out of coal power plants would substantially reduce 

greenhouse emissions. Since there exists a genuine relation between the objective and the 

measure, the Enactment makes a material contribution towards prevention of floods. 

B. There were no reasonable alternatives available to the RESPONDENT.  

                                                           

76 US – Gasoline, pg. 22. 
77Continental Casualty Company v. The Argentine Republic, ¶196. 
78 Brazil Retreaded Tyres, ¶ 173.  
79 Exhibit R2, pg. 31 and Pg. 69, line 1882, Moot problem. 
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86. A “reasonable available” alternative measure must be a measure that would preserve for the 

responding Member its right to achieve its desired level of result with respect to the 

objective pursued.80 

 

87. In the present case, the coal Directive seeks to completely phase out coal fired powerplants 

by 2028 to achieve maximum reduction in greenhouse emissions and thereby prevent the 

floods to the maximum extent possible. There are no other alternatives available to the 

RESPONDENT which would guarantee the desired degree of result. Therefore, the Enactment 

fulfills the requirement of being the only reasonable measure which shall seek to achieve 

the desired result. 

 

4.3.2.   The Enactment is duly motivated. 

88. Article IX (2) of the ASNEC energy investment provides that for a measure to be 

considered as a necessary measure, it should be duly motivated. Environmental measures 

are considered to have been taken with a duly motivated intention.81 Further, development 

of international environment law is considered as a duly motivated action.82 

 

89. Emissions from coal fired powerplants had raised increasingly serious concerns both in 

other ASNEC countries and Laoc. This was a serious environmental concern to address 

which law 66/2016 was enacted. Article VII (3) of the ASNEC MIT mentions that states 

need to strive to reaffirm their commitments under international environment agreements. 

By virtue of being a signatory of Seoul Agreement, Laoc was obligated to fulfil its 

international obligation. Hence, the Enactment by Laoc was duly motivated. 

 

                                                           

80Continental Casualty Company v. The Argentine Republic, ¶ 195. 
81 Chemtura corporation v. Government of Canada, UNCITRAL, ¶138.   
82 Id. 



40 | P a g e  

 

90. Therefore, the enactment was a necessary action on part of the RESPONDENT, and hence we 

submit that due to the above-mentioned submissions, no violation of the standard of fair 

and equitable treatment has taken place. 
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PRAYER FOR RELIEF 

 
 In light of the above, RESPONDENT hereby respectfully requests the Arbitral Tribunal to:  

  

 UPHOLD the challenge to CLAIMANT appointed arbitrator- Mr. Perry Mason. 

 DECLARE that the CLAIMANT doesn’t have the standing; and the RESPONDENT has 

merely implemented the Coal Directive enacted by the ASNEC Council. In any case, the 

RESPONDENT has not treated the investment unfairly and inequitably and, thereby, has not 

breached Article II of the ASNEC Energy Investment Treaty;  

 ORDER CLAIMANT to compensate RESPONDENT for all of their costs in this Arbitration 

and to bear alone the costs of the Tribunal and of KCAB International.   

 

Pending a more thorough evaluation of the quantum of its claims, RESPONDENT reserves its right 

to adjust its prayers for relief. 

 

 

 

 


