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STATEMENT OF FACTS 

 

Parties of this dispute 

1. The Commonwealth of Bonooru (“Bonooru”), a developing country, sits at the 

northern tip of Greater Narnia. Bonooru consists of 109 islands, of which only four 

are ‘major islands’ spanning over 5000 square kilometres, and thus, the government 

assigns special importance to aviation for saving the mobility rights of its populations. 

Vemma Holdings Inc. (“Vemma”, or “Claimant”) is incorporated under the law of 

Bonooru. Vemma emerged after the State-owned enterprise, Bonooru Air, had 

privatized on 19 December 1984.  

 

2. The Republic of Mekar (“Mekar” or “Respondent”) sits approximately 1,600 km 

to Bonooru’s south. Mekar’s currency is the Mekari Mon (“MON”). The economics 

of Mekar have been unstable, and Mekar conducted privatization of Caeli to resist its 

precarious financial condition. The Kingdom of Arrakis (“Arrakis”) singed Bit in 

2006 (“Mekar-Arrakis Bit 2006”).  

 

Tender process of Caeli Airway 

3. On 23 November 2010, the same day as Vemma submitted its bid for the purchase 

of Caeli, Vemma has entered the tender process of the management of Caeli Airway 

JSC (“Caeli Airway” or “Caeli”). On 29 March 2011, Vemma Holdings entered into 

a Share Purchase Agreement with Mekar Airservices Ltd. to purchase an 85% stake 

in the company. The remaining 15% shares were beneficially owned by the Mekari 

State through Mekar Airservices Ltd. 
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Horizon 2020 programme 

4. On 28 October 2011, Vemma received the first subsidy under “Horizon 2020 

programme”.  

 

Conclusion of CEPTA 

5. In April 2014, Mekar and Bonooru signed the Comprehensive Economic Partnership 

and Trade Agreement (CEPTA) after a decade had passed from the beginning of 

negotiations between Mekar and Bonooru. The agreement entered into force on 15 

October 2014. Mekar and Bonooru agreed to terminate the 1994 Bonooru-Mekar 

Bit (“1994 Bit”) on 15 October 2014. Though CEPTA has expected to accede to the 

ICSID Convention, Mekar does not ratify ICSID Convention so far. 

 

First Investigation and Airfare caps was imposed toward Caeli 

6. On 9 September 2016, The CCM released its press release initiating to start “The 

First investigation” against Caeli at the time when Caeli enjoyed only 43% market 

share in Mekar, which is lower than the standard ruled in Chapter Ⅲ(2)(a) of Mekari 

Monopoly and Restrictive Trade Practice Act. As an interim measure, the CCM 

placed caps on Caeli Airways’ airfare to prevent it from earning supra-competitive 

profits in the future, and Caeli obeyed to this measure.  

 

Second Investigation 

7. In December 2016, a consortium of small regional airlines in Greater Narnia, led by 

one of their Mekari members, brought another complaint before the CCM, alleging 



 

３ 

 

that Caeli abused their privilege at Phenac International Airport. Following this 

compliant, CCM launched ‘The Second Investigation’ into Caeli’s business activities 

focusing specifically on price undercutting on certain routes to and from Phenac 

International. 

 

8. On 1 January 2019, CCM completed its Second Investigation into Caeli. 

Consequently, a fine in the number of MON 200 million was imposed on Caeli 

Airways. The CCM also decided to continue to impose airfare caps until Caeli 

Airways’ market share, with its fellow Moon Alliance member factored in, were to 

fall below 40%.  

 

Mekar’s economic crisis and Monetary change  

9. Meanwhile, starting in late 2016, the MON began to nosedive. As of July 2017, 

Caeli requested meetings with Mekar’s Secretary of Civil Aviation to seek permission 

to denominate its airfare in US Dollars instead of the MON till the crisis abated. 

Having received several similar requests, Mekari authorities approved the 

denomination of airfare in US Dollars for all airlines operating in its territory in 

October 2017.  

 

10. However, on 30 January 2018, Mekar’s new government passed a decree requiring 

all companies operating in the country to offer goods and services denominated 

exclusively in MON. Because of this measure, the profitability of Caeli was damaged.  

 

No distribution of financial aid toward Caeli Airway 
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11. On 25 September 2018, the President passed Executive Order 9-2018, granting 

subsidies to airlines for each Mekari citizen travelling on board. The Order vested 

discretion with respect to grant of subsidies to the Secretary of Civil Aviation. Caeli 

Airways’ application for subsidies under this Order was rejected by the Secretary, 

though Foreign airlines from Arrakis, received subsidies under this program despite 

having received subsidies from their home States greater than Vemma received under 

the Horizon 2020 programme.  

 

Litigation between Caeli and Mekar Aviation  

12. On 20 January 2019, representatives of Caeli appealed both orders of the CCM in 

the Mekari courts. Caeli asked to connect this appeal with the April 2019 hearing 

on the airfare caps. The registrar denied this request on 26 January 2019, and 

scheduled an initial hearing on the Competition Authority’s fines for May 2020.  

 

13. From 25 April 2019 to 27 April 2019, Mekar’s High Court heard submissions from 

Caeli Airways and the CCM concerning a stay on the imposition of airfare caps. 

Justice VanDuzer reserved his judgment for a written decision to be delivered on a 

subsequent date. On 15 June 2019, Justice VanDuzer released his interim decision 

on the airfare caps, declining to remove them. A passage from the decision explaining 

this conclusion read: 

 

Lifting of Airfare caps  

14. By the third quarter of 2019, Caeli’s market share in Mekar dropped below 40%, 

with its operations on most routes generating deep losses. The CCM lifted the 
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applicable airfare caps in October 2019. 

 

Mekar Aviation has exercise discretion to reject third party’s purchase offer.  

15. At the November 2019 meeting of Caeli Airways’ board, representatives of Vemma 

announced their intention to sell their stake in Caeli Airways, given the burgeoning 

liabilities of the enterprise. Vemma secured an offer from Hawthorne Group LLP, a 

Sinnoh-based private equity firm with stakes in numerous low-cost airlines, for 

Vemma’s entire stake in Caeli Airways. In a notice dated 9 December 2019, Vemma 

communicated the terms of this offer to representatives of Mekar Airservices. 

 

Arbitration between Mekar Airservices and Vemma 

16. In its response dated 17 December 2019, Mekar Airservices rejected the offer, 

deeming the price offered to be artificially inflated and not an arm’s length 

commercial price. After failed negotiations between the two parties, Mekar 

Airservices filed a request for arbitration on 11 February 2020 with the Sinnoh 

Chamber of Commerce’s (“SCC”) Arbitration Institute under the SCC Arbitration 

Rules and Article 48 of the Shareholders’ Agreement. The sole arbitrator rendered an 

award in favour of Mekar Airservices on 9 May 2020. 

 

Award was set-aside 

17. A report released on 14 June 2020 by the Centre for Integrity in Legal Services 

(“CILS”) alleged that Mr. Cavannaugh had received bribes from representatives of 

Mekar Airservices to render a favourable decision. CILS leaked several sensitive case 

materials and an audio-recording which uncovers this fact. Considering this release, 
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Vemma filed for the set aside the award of 9 May 2020 at the court in Sinnoh.  

 

18. On 1 August 2020, the Supreme Arbitrazh Court of Sinnograd set aside the award 

pursuant to Vemma’s application. The Supreme Arbitrazh Court is the first and only 

instance in relation to the set-aside proceedings.  

 

Mekar’s domestic court enforced the award 

19. Despite the decision of the Supreme Arbitrazh Court, On 23 August 2020, the Court 

issued a ruling recognizing and enforcing the 9 May 2020 award in Mekar. Vemma 

appealed the judgment before the Superior Court of Mekar, arguing that the award 

could not be enforced once it was set aside at the seat of the arbitration. On 25 

September 2020, the Superior Court dismissed Vemma’s appeal, and enforced the 9 

May 2020 award.  

 

Claimant launched this arbitration against Mekar 

20. Vemma’s efforts between February and September 2020 failed to yield another 

buyer for its shares. As a result, Vemma sold its stake in Caeli to Mekar Airservices 

on 8 October 2020 for 400 million USD. Simultaneously, it filed a notice of 

arbitration against Mekar on 15 November 2020 to seek compensation for its losses 

under the CEPTA. 

21. Under civil and political pressure, Bonooru implemented a bail-in program through 

the Airways Infrastructure Rescue Act on 2 March 2021, allowing it to purchase 

increased shares in Vemma. Bonooru increased its shareholding in Vemma to 55%. 
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After the consolidation of both parties, Tribunal released the procedure order No.1 

and offer Amicus Curiae. 

 

22. On 25, March 2021, the tribunal released the first procedure order and invite a 

request for the submission of amicus curiae.  

On 19, April 2021, the Consortium of Bonoori Foreign Investors (“CBFI”) applies 

for leave to file a non-disputing party submission to this arbitration.  

On 28, May 2021, Committee in Reform of Public Utilities (“CRPU”) submit an 

amicus curiae brief in present case.  

 

On 1, July 2021, the Tribunal has received observation from both disputing parties 

concerning tow applicants for leave to file amici submissions before it.  
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ARGUMENTS ON PROCEDURE 

Ｉ. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF 

THE CEPTA 

 

(1) The Tribunal Has Jurisdiction under Chapter 9 CEPTA  

 A. The CLAIMANT is an investor under CEPTA. 

1. From CEPTA Art. 9.1, Definitions. In the meaning of investors, it includes an 

enterprise of a Party that has made or is making investment in the territory of the 

other Party and from the meaning of an enterprise of a Party (a), an enterprise is 

constituted or organized under the laws of that Party and has substantial business 

activities in the territory of that Party.  

2. The CLIMANT has its registered office in Bonooru and is an airline holding 

company incorporated in Bonooru with 100% ownership in Royal Narnian. 

Therefore, the CLIMANT is an enterprise of a Party and is an investor under the 

CEPTA1. 

 

B. The Claimant can submit a claim to arbitration under CEPTA.  

3. Under Article 9.16 CEPTA, a claim may be submitted under this Section by (a) an 

investor of a Party on its own behalf.  

4. From A and B, CLAIMANT is an investor of a Party and certainly could submit a 

claim to arbitration under CEPTA. 

 

 
1 Statement of Uncontested Facts, p.29  
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(2) The Tribunal Has Jurisdiction under ICSID AFR  

 A. Definition of a national of another State under ICSID Additional Facility 

Rules.   

5. In accordance with Art. 9.16.2 CEPTA, a claim may be submitted under ICSID 

AFR if the ISCID Convention do not apply.  

Because the RESPONDNET is not a contracting party to the ICSID Convention 

while the Claimant is, ICSID Convention is not applied to the present case. In turn, 

ICSID AFR shall be applied. 

6. The definition of a national of ‘another State’ is not explicitly provided under Art. 2 

ICSID AFR. In contrast, ICSID Convention (applied to disputes that are fall within 

ISCID Center) in Article 25, it clearly defines the meaning of “a national of another 

Contracting State”. It is necessary to define the meaning of a national of ‘another 

State’ and to grasp the relation between the Center and Additional Facility Rules. 

7. Art. 31 Vienna Convention states as follows.  

“A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.”2 

8. According to Art. 31 Vienna Convention, one of the purposes of ISCID Additional 

Facility Rules is to set out for proceedings for the settlement of investment disputes 

between parties one of which is not a Contracting State or a national of a 

Contracting State to ICSID Convention. It does not distinguish the meaning of a 

national of another Contracting State and a national of another State between the 

Center and the Additional Facility Rules. Therefore, the term of definition of a 

 
2 Art. 31 Vienna Convention 
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national of another Contracting State in ICSID Center could be interpreted well into 

the definition in Additional Facility Rules.  

 

B. The Claimant satisfies the requirement of a national of another State in Article 

2 in ICSID Additional Facility Rules.   

9. Under Article 25(2) (b) in ICSID Convention, ‘a national of another Contracting 

State’ could be any juridical person who had the nationality of a Contracting State 

other than the State party to the dispute on the date on which the parties consented 

to submit such dispute to conciliation or arbitration. 

10. Based on the definition of a national of another Contracting State under ISCID 

Convention, a juridical person which had the nationality of a State could be seen as 

a national of another State in Art. 2 under ICSID AFR.  

11. Therefore, the CLIMANT is a juridical person with nationality of another State and 

the dispute is within the jurisdiction of ICSIDAFR. 

  

(3) The Tribunal Has Jurisdiction Regardless of the Fact That CLAIMANT Is a 

State-owned Enterprise  

 A. The CLAIMANT is a state-owned enterprise as an investor under BIT. 

12. At the beginning of the investment, BIT was made to regulate the investment. 

Under Article I (a) and (b), enterprise means any entity constituted or organized 

under applicable law, whether profit or not, whether private-owned or government-

owned, and enterprise in(a) is an investor under BIT. Therefore, a state-owned 

enterprise could be an investor under BIT.3  

 
3 BIT, p.69 
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13. As for definition of state-owned enterprise, it is said that 'an independent legal 

entity subject to control by governmental units that engages in commercial activity 

for profit-making or strategic purposes'4. 

14. When we look the share that is retained by government, Bonooru retained minority 

shareholding in the CLAIMANT, which ranged between 31% to 38% until March 

20205. the CLAIMANT owns another company called Royal Narnian which is a 

successor of Bonooru Air, Bonooru Air’s intended successor will be directed to 

ensure that it operates routes to Bonooru most remote islands, regardless of 

profitability. 

15. From those describe above on, the CLAIMANT, as a successor of Bonooru Air and 

the purpose of its existence. the CLAIMANT could be seen as a state-owned 

company. 

 

B. A state-owned enterprise as investor is still be justified in CEPTA.  

16. In Art. XI (3), In respect of investments made prior to the date of expiry of the 

present Treaty6, the provisions of Articles I to XI shall continue to be effective for a 

further period of ten years from the date of expiry of the present Treaty7. On 

October 15, 2014, BIT was terminated, but the provision of definition on enterprise 

in Article I is still on effect until 2024. 

17. On October 15, 2014, BIT was terminated and CEPTA is enter into force and 

according to Art. 1.5 and 1.6 CEPTA, no investor has the right to bring a claim 

 
4 McLaughlin, p.8 
5 STATEMENT OF UNCONSTESTED FACTS, p.29 
6 Phenec Business Today Podcast Transcript, 17 November 2014, p.55 
7 BIT, p.70 
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under BIT and investment made under BIT shall be governed by CEPTA. But it 

only stressed that the claim must be submitted under CEPTA and CEPTA will 

continue to regulate the investment. CEPTA does not expressly forbid the existence 

of state-owned enterprise as investor that has been created under BIT.  

18. According to Art. 70 Vienna Convention, 1. Unless the treaty otherwise provides 

or the parties otherwise agree, the termination of a treaty under its provisions 

or in accordance with the present Convention:(b) does not affect any right, 

obligation or legal situation of the parties created through the execution of the 

treaty prior to its termination.   

19. Indeed, in accordance with Art. 1.5 and 1.6, an investor could not bring the claim 

under BIT and instead CEPTA governs the investment made before. However, it 

only excludes the right of bringing a claim under BIT not to exclude the right of 

being an investor under BIT. Therefore, the right of being an investor is not be 

affected under CEPTA. 

20. Furthermore, the Claimant as state-owned enterprise to be investor under BIT is a 

legal situation that has been created before CEPTA enter into force. While from 

Article1.4 to Article1.6 under CEPTA, none of the provisions indicated that the 

created legal situation under BIT could be reversed under CEPTA.  

21. As a result, the provisions in CEPTA does not affect that Claimant as state-owned 

enterprise that has been an investor under BIT. Therefore, state-owned enterprise as 

investor is still valid after entering into CEPTA. 

 

Conclusion  

22. In conclusion, the tribunal has jurisdiction over the present case under Chapter 9 

CEPTA. 
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II. The Tribunal Should Admit the Written Submissions by the CBFI 

and Should Not Admit the Submission by the External Advisors to the 

CRPU 

23. CLAIMANT respectfully submits that the Tribunal should admit the written 

submission by the Consortium of Bonoori Foreign Investors and should not admit 

the submission by the External Advisors to the Committee on Reform of Public 

Utilities. 

 

Amicus submission by a non-disputing party shall satisfy the requirements below  

24. This arbitration is conducted under the arbitration agreement clause in Art. 9.16 and 

Art. 9.17 CEPTA and these provisions refer to ICSID AFR and Rules on 

Transparency. Thus these three rules are applicable in the present case. 

25. Under the applicable laws in the present case, the Tribunal shall consider the 

following requirements when deciding whether to admit the written submissions by 

non-disputing parties. 

   (i)Applicant’s Ability to Assist the Tribunal,  

 (ii)Applicant’s Submission addresses matter within the scope of the dispute, 

   (iii)Applicant’s Significant Interest in the Arbitration, 

   (iv)Public Interest in the Subject-matter of the Arbitration. 

   (v)Fairness and Efficiency of Arbitral Proceedings,  

   (vi)Independence and Impartiality of the Applicants 

 

(i) Applicant’s Ability to Assist the Tribunal  

26. Firstly, applicants are required to assist the Tribunal in the determination of the 
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submissions and the arguments of the disputing parties 8 . ICSID AFR and 

Transparency Rules require non-disputing parties to bring a perspective, particular 

knowledge or insight that is different from that of the disputing parties, while CEPTA 

only provides that the written submissions “may assist the tribunal in evaluating the 

submissions and arguments of the disputing parties”. However, these provisions are 

not conflicting, rather, they are supplementing each other, thus the Tribunal should 

decide by considering whether the amici submissions may assist the Tribunal y 

ringing the different perspective than parties.  

 

(ii) Applicant’s Submission Addresses Matter within the Scope of the Dispute 

27. Second, amicus curiae submission must address the dispute within the scope of the 

dispute9. This is because the Tribunal should ‘avoid the unnatural broadening’ of the 

scope of the dispute10. Furthermore, the non-disputing parties are not allowed to ‘turn 

the dispute the subject of the arbitration into a different dispute’11. 

28. In this regard, there is a question whether non-disputing parties are allowed to argue 

on jurisdictional or procedural issues12. However, in the case of UPS v. Canada13, the 

Tribunal decided that it not appropriate that applicants to make arguments on 

procedural issues because it is respondent’s right to do so.   

 

 
8 Arts.9.16, 9.17 CEPTA 
9 Art. 9.13. 3 CEPTA; Art. 41(3)(b) ICSID AFR 
10 Apotexv. US, ¶27 
11 UPS v. Canada, ¶60 
12 Born & Forrest, p.649 
13 UPS v. Canada, ¶71  
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(iii) Applicant’s Significant Interest in the Arbitration  

29. Applicants are also required to have significant interest in the arbitral proceedings14. 

For example, in Apotex v. US15  and Resolute Forest v. Canada16 , the Tribunal 

required not just a ‘general’ interest but a “significant interest” in the arbitration.  

 

(iv) Public Interest in the Subject-Matter of the Arbitration  

30. In general, in investment arbitration, the Tribunal must take into account the public 

interest in the subject-matter of the arbitration in relation to the transparency. Even 

though major instruments including ICSID Convention or ICISID AFR does not 

explicitly put the requirement of public interest except Rules on Transparency, this 

factor is naturally required to ensure the transparency of investment arbitrations. In 

general, the requirement has satisfied if the applicant has shown that the tribunal’s 

discretion is likely to affect persons other than the parties to the arbitration17.  

 

(v)Fairness and Efficiency of Arbitral Proceedings 

31. Furthermore, the amicus participation must not undermine the fairness and efficiency 

of arbitral proceedings18 . This requirement is mandatory; thus, the Tribunal must 

ensure for the parties to the arbitration19. 

 

 
14 Art. 9.19.3 CEPTA; Art. 41 (3)(c) ICSID AFR; Art. 4 (3)(a) Rules on Transparency 
15 Apotex v. US, ¶33 
16 Resolute Forest v. Canada, ¶4.6 
17 Apotex v. US, ¶35 
18 Art. 9.19.3 CEPTA; Art. 41 (3) ICSID AFR; Art. 4.5 Rules on Transparency 
19 Born &Forrest, p. 653 
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(vi)Independence and Impartiality of Applicant  

32. Finally, the last requirement regarding the amicus participation is independence and 

impartiality of amici. Most instruments do not put this requirement explicitly, 

however, some Tribunals required that the applicant be ‘independent’20. 

 

34. Following the above-mentioned requirements, CLIAMANT believes that the 

Tribunal should admit the amicus submissions by the CBFI(A) and reject the 

participation of the External Advisors to the CRPU(B). 

 

(A)The Tribunal should admit the amicus participation of CBFI. 

35. CLIAMANT hereby submits that the Tribunal should admit the amicus submission 

by the CBFI because its written submission successfully satisfies all the requirements 

above. 

 

(i) The Written Submission by the CBFI Assist the Tribunal  

36. The written submission by the CBFI satisfies the requirements of that it may assist 

the Tribunal in determining the factual or legal issues from the reasons below. CBFI 

pointed out that the impact off the present case as a new case law concerning the 

State-linked enterprises in investor-State dispute regime. Furthermore, they also 

argued that the decisions of the Tribunal will affect the exchange of capital in Greater 

Narnia by introducing the business framework21. Both above has not mentioned by 

the disputing Parties and satisfies the requirement that the submission may assist the 

 
20 von Pezold; InterAguas 
21 Amicus CBFI, pp.16-17, ¶10 
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tribunal “by bringing a perspective, knowledge or insignt that is different from that 

of the disputing parties”22. 

 

(ii) CBFI Has Significant Interest in this Arbitration  

37. It is clear that the CBFI has the significant interest in this arbitration proceedings. 

The CBFI consists of Bonoori investors investing in the Greater Narnina region and 

internationally 23 .This case addresses not only the matter of the access to an 

independent and impartial judicial system that ensure the rights of the investors 

against arbitrary acts by host countries but also the interpretation of investor-State 

dispute settlement agreement provision in an investment treaty with Mekar. 

Therefore, the result of the present case will have a great impact on current and future 

investment in Mekar, in turn, for CBFI since thirty-eight (38) members of the CBFI 

hold investment rights in Mekar. Thus, the CBFI satisfies this requirement.  

 

(iv)There is Public Interest in the Subject-Matter of this Arbitration  

38. CBFI demonstrated that there is a public interest in the subject-matter of the 

arbitration. In their written submission, CBFI pointed out that the decision of the 

Tribunal will affect the capital flow in the Greater Narnina, in turn, the economics of 

the Greater Narnina region and the people living there24. Thus, CBFI successfully 

demonstrated that there is public interest in the subject matter of the present 

arbitration. 

 

 
22 Art. 41 (3) ICSID AFR; Art. 4.3 (b) Rules on Transparency 
23 Amicus CBFI, p.16, ¶2  
24 Amicus CBFI, p.17 
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(v) CBFI Does Not Undermine Fairness and Efficiency of the Present Arbitral 

Proceedings  

(vi) CBFI Is Independent and Impartial from the Disputing Parties  

39. In respect to the requirement of fairness and efficiency of arbitral proceeding as well 

as the requirement of the independence and impartiality of applicant, RESPONDENT 

may allege that the CBFI does not satisfy these requirements. Since CLAIMANT is 

the member of the CBFI and thus the written submission may unfairly prejudice 

RESPONDENT due to the lack of the independence and impartiality. Under the 

CBFI’s ‘Brief Submission Guidelines,” the CBFI usually resolves the concern of 

independence or impartiality by not allowing members of the CBFI’s Executive 

Committee to participate in discussions or votes when they have a conflict of interest. 

Even though the CFO of the Laparas Legal Capital which gives the advice to Vemma 

as to the funding strategies could vote in respect of the present amicus submission, 

there is no problem regarding the independence because Laparas Legal Capital’s 

advice to Vemma is limited to the issue of potential litigation funding and funders25. 

Thus, the CBFI is independent and impartial from the disputing Parties.  

40. Therefore, the written submission by CBFI satisfies the requirement above and thus 

the Tribunal should admit amicus curiae submissions by CBFI. 

 

(B)The Tribunal Should Reject the Written Submission by the External Advisors to 

the CRPU 

(i) The External Advisors to the CRPU Assists the Tribunal  

41. The submissions by the External Advisors to the CRPU seems to satisfy this 

 
25 Amicus CBFI, p.16, ¶7; PO3, p.87 ¶12 
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requirement by giving the different insight of introducing the fact that a bribe was 

involved in the process of Vemma’s bid of this investment26. 

 

(ii) The Written Submission by the External Advisors to the CRPU Does NOT 

Address Matter within the Scope of the Dispute 

42. However, in respect of the second criteria that amici submission shall address the 

matter within the scope of the dispute, the written submission by the external advisors 

is clearly outside the scope of the issues already brought by the parties. The external 

advisors to the CRPU pointed out the fact of the bribe but this is not within the scope 

of the present issues. Even if this is admitted as the matter related to jurisdictional 

matter because in case the investment by Vemma is invalid, then the Tribunal would 

not have the jurisdiction, non-disputing parties are not allowed to argue on the 

procedural or jurisdictional matter.  

 

(iii) The External Advisors to the CRPU does NOT have Significant Interest in the 

Arbitration  

43. It is doubtful that the External Advisors to the CRPU has the significant interest in 

the present arbitration. Since the applicants are just the external advisors to the CRPU, 

and the present case does not seem to have impact on them. The applicants alleged 

that they have a general in interest in promoting fair business practices in Mekar. 

However, regarding this criterion, it is insufficient just to have general interest, rather 

it is required to have significant interest in the arbitral proceeding. Therefore, the 

amici do not satisfy this requirement. 

 
26Amicus CRPU, p.19 
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(iv) The amici failed to demonstrate that Public Interest in the Subject-Matter of 

the Arbitration 

44. The written submission by the External Advisors to the CRPU failed to demonstrate 

that there is a clear public interest in the subject-matter of this arbitration. They 

pointed out that the fact that Vemma received the rights to the present investment by 

the means of the bribe to the Mr. Dorian, the Chairperson of the Committee27 . 

However, public perception in Mekar as to the bribe of Mr. Umbridge is neutral 

because it is just a custom to commit bribe in doing business. Thus it does not entail 

attention of the public so much, in turn, it is doubtful that there is public interest in 

respect of addressing the issue of bribe28. 

(v) The External Advisors to the CRPU Undermines Fairness and Efficiency of 

the present Arbitral Proceedings  

45. The submission by the applicant brought a new issue that may undermine the 

efficiency of the arbitral proceedings. Therefore, the written submission by the 

External Advisors to the CRPU does not seem to satisfy this requirement.  

 

(vi) The External Advisors to the CRPU is Independent and Impartial from the 

Disputing Parties    

46. Lastly, as to the independence and impartiality of applicant, the external advisors to 

the CRPU clearly satisfies this because they are not connected to both of the 

CLAIAMANT and RESPONDENT. Rather they are in a unique position to point out 

 
27 Amicus CRPU, p.19 
28 PO4, p.87, ¶13 
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the fact that the investment in question was involved bribes.  

 

47. In summary, the amici submission by the External Advisors to the CPUR do not 

satisfy all the requirement above, and therefore disqualified as an amici participant. 

 

 

Conclusion 

48. In conclusion of this issue, Claimant respectfully submits that Tribunal should grant 

the leave sought for the filing amici submission by the CBFI and should not admit 

the written submission by the External Advisor to the CRUP’s submission. 

                        

 

ARGUMENTS ON SUBSTANCE 

 

III: MEKAR HAS BREACHED ARTICLE 9.9 OF CEPTA, FAIR AND 

EQUITABLE TREATMENT, BECAUSE THEIR TREATMENT AGAINST 

CLAIMANT UNREASONSBLIY INFRINGED VEMMA’S INVESTMENT 

 

A. Claimant Submits that RESPONDENT has breached Fair and Equitable 

treatment under Article 9.9 of CEPTA 

49. Article 9.9.1 of CEPTA states:  

1. Each Party shall accord in its territory to covered investments of the other Party and 

to investors with respect to their covered investments fair and equitable treatment and full 

protection and security in accordance with paragraphs 2 through 7.  
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50. Under this Article, Mekar and Bonooru has granted the fair and equitable treatment 

to the other party and investors for their investment in its territory. This Article is 

typical fair and equitable provision the purpose of which is to fill gaps which may be 

left by the more specific standards, in order to obtain the level of investor protection 

intended by the treaties29. Therefore, Mekar has obligations to treat the investment of 

Vemma in fair and equitable manner on the purpose of protecting their asset and right 

to establish their investment30.  

 

51. However, Claimant hereby submits that Respondent has breached Fair and Equitable 

treatment under Article 9.9 of CEPTA by providing following five unfair and 

unequitable treatments to Claimant:  

1. The enforcement of nullified award is a denial of justice, and the proceeding 

of the court lack a due process;  

2. Undue delay of legal proceedings in Mekari Court;  

3. The arbitrary and discriminatory investigation was conducted by CCM and 

they continued the unreasonable and Airfare caps against Caeli; 

4. Unexpectable Monetary change breached legitimate expectation of Claimant 

and was manifest arbitrary conduct; 

5. No distribution of financial aid is non-negligible discriminatory against 

Claimant. 

 

 
29 Dolzer & Schreuer, p132  
30 Técnicas v. Mexican States, ¶154 
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B. Interpretation of fair and equitable treatment (FET) to the foreign investors 

 

52. As in the context of FET, the host State provides protection of foreign investors, and 

its concept is described by the minimum standard of treatment to aliens under the 

customary international law. It requires that the host State should protect foreign 

investors, who are in a weaker position compared to the State, in fair and equitable 

manner so that the State promote investment from not only domestic but foreign as 

well31.  

 

53. Though Neer case32 described the standard of breach of FET as the treatment which 

“amount to an outrage, to bad faith, to willful neglect of duty, or to an insufficiency 

of governmental action”, outrageous and bad faith of the host state is not necessary33. 

As described in Mondev, Neer case were decided in the 1920s, when the international 

protection of foreign investments, were far less developed than they have since come 

to be34. To the modern eyes, what is unfair or inequitable need not equate with the 

outrageous, and “a State may treat foreign investment unfairly and inequitably 

without necessarily acting in bad faith”. Instead, what constitutes breach of FET at 

the present day is government’s action or omission which contradict to a legitimate 

expectation of foreign investors that the government “will not act in a way that is 

manifestly inconsistent, non-transparent, unreasonable (i.e. unrelated to some 

 
31 United Nation: ‘Fair and Equitable treatment’, p6 
32 Neer Case, pp.555 - 556 
33Mondev Case, ¶116  
34 ibid, ¶116 
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rational policy), or discriminatory (i.e. based on unjustifiable distinctions)”35. Art. 

9.9.3 of CEPTA explicitly requires a consideration of the legitimate expectation, and 

thus, Claimant will consider this factor as a principle of FET of CEPTA.  

 

54. Specific elements and its interpretation of FET are not uniformly established. 

However, the Art. 9.9 of CEPTA identifies the elements of the breach of FET as:  

 

(a) a denial of justice in criminal, civil, and administrative proceedings;  

(b) fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings;  

(c) arbitrary or discriminatory conduct; 

(d) abusive treatment of investors, such as coercion duress, and harassment;  

(e) a breach of any further elements of the fair and equitable treatment obligation 

adopted by the Parties in accordance with Art. 9.22. 

 

55. In the present case, there is (a) a denial of justice in civil and administrative 

proceedings, (b) fundamental breach of due process and transparency in judicial and 

administrative proceedings, and (c) arbitrary or discriminatory conduct. So far, these 

elements of breach of FET are considered by many international tribunals. 

 

1. The measures amounted to “Denial of justice” and disregard of “Due process”  

56. Denial of justice is an old and venerable international law term, which has multiple 

meaning and usages, but all are not settled. As the Tribunal in the Azinian case in 

 
35Saluka case, ¶309 
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1999 noted, a denial of justice could be pleaded (ⅰ)if the relevant courts refuse to 

entertain a suit, (ⅱ)if they subject to undue delay, (ⅲ)if they administer justice in a 

seriously inadequate way, and (ⅳ)if there is the clear and malicious misapplication 

of the law36. In addition to these four types, procedural denials, such as a refusal of 

access to courts or a lack of due process are naturally regarded as important elements 

of a denial of justice.37 

57. Also, taking over the ruling of Mondev, Loewen tribunal stands on the view that bad 

faith or malicious intention cannot be an essential element of breach of FET or denial 

of international justice38. Additionally, many other tribunals indicate that bad faith is 

not required for a denial of justice and breach of FET39.  

58. Not only State’s domestic courts, Rumeli case declared, but also the administrative 

organs of the State can also “engage the State’s international responsibility by 

denying justice”40. As further definition accords to Amco-Asia v. Indonesia II case, 

the tribunal analyzed that there is ‘no provision of international law that makes 

impossible a denial of justice by an administrative body’41 . Additionally, it also 

constitutes the denial of justice that unlawful decision stands on procedural 

irregularities and other background factors. The Tribunal formulated that “Procedural 

irregularities” is the “haste or lack of serious consideration in the procedure” or “lack 

of proper procedural treatment”, and “Other background factors” are established by 

tainted background or bad faith42, which also supported by the Tribunal in Loewen. 

 
36Azanian case, ¶¶102-103 
37 Jan Paulsson, p. 692 
38 Loewen case, ¶132 
39 Glamis case, ¶22  
40 Rumeli case, supra(n36), ¶ 623 
41 Amco Asia case, ¶137 
42 ibid, ¶137 
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Thus, it is safely said that administrative injustice by the government constitutes a 

denial of justice. 

 

2. The treatment regarded as a fundamental breach of “Transparency”  

  

59. Transparency in FET is one of the elements which has close relation to protection of 

the investor’s legitimate expectation. Transparency requires the apparent legal 

framework for the investor’s operations and its legal framework allows the investor 

to trace the effect of the decision by the court43. The first tribunal that referred the 

principle of transparency as an element of FET is Metalclad v. Mexico case. The 

tribunal defined the “transparency” as the idea that ‘all relevant legal requirements 

for the purpose of initiating, completing and successfully operating investments made, 

or intended to be made, under the Agreement should be capable of being readily 

known to all affected investors of another Party’44.  

60. Therefore, if, in present case, there are any fact that RESPONDENT failed to make 

CLAIMANT be capable of knowing ‘all legal requirements for the purpose of 

initiating, completing and successfully operating investments made, or intended to 

be made’ under CEPTA, it shall be regarded as a fundamental breach of transparency.  

 

3. The definition of “arbitrary and discriminatory” conduct by a State 

61. The prohibition of arbitrary and discriminatory treatment is the classical standards 

contained in investment treaty.45 Though some investment treaties separate the rule 

 
43 Dolzer &Schreuer, p149 
44 Metalclad case,¶76 
45 Dolzer & Schreuer, p191 
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against arbitrary and discriminatory measures from FET standard, there is a tendency 

to merge the two standards in same clauses46.  

62. First, as for the definition of “arbitrary”, the International Court of Justice in the ELSI 

case defined an arbitrary act as a ‘willful disregard of due process of law, an act which 

shocks, or at least surprises, a sense of juridical propriety.’ 47  Examples of an 

arbitrary measure that have been accepted by previous tribunals are the following; (ⅰ) 

a measure that inflicts damage on the investor without serving any apparent 

legitimate purpose; (ⅱ) a measure that is not based on legal standard but on discretion, 

prejudice, or personal preference; (ⅲ) a measure taken for reasons that are different 

from those put forward by the decision market; (ⅳ) a measure taken in willful 

disregard of due process and proper procedure.48 

63. Second, discrimination can be based on nationality, race, religion, political affiliation, 

disability, and a number of other criteria. The standard of non-discriminatory is 

defined, by the Tribunal in Saluka case, as its concept ‘requires a rational 

justification of any differential treatment of a foreign investor’49. Also, because the 

discrimination on the basis of nationality is addressed in other provisions such as 

national treatment and MFN treatment, there are several cases which establishes the 

breach of FET due to a discrimination amounted to a breach of national treatment or 

MFN treatment.  

64. Also, because the discrimination on the basis of nationality is addressed in other 

provisions such as national treatment and MFN treatment, there are several cases 

 
46 ibid, p191 
47 ELSI case, ¶128 
48 Lemire case, ¶267 
49 Saluka case, ¶309 
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which establishes the breach of FET due to a discrimination amounted to a breach of 

national treatment or MFN treatment. S.D. Myers v. Canada case50  held that a 

discriminatory treatment amounted to a violation of MFN could establish a breach of 

FET. 

 

C. Mekar’s breach of FET by its series of acts and omissions 

65. In applying these definitions to the present case, Claimant submits that Respondent 

has breached Fair and Equitable treatment to foreign investors in five ways:  

 

1. The enforcement of nullified award is a denial of justice, and the proceeding of the 

court lack a due process;  

2. Undue delay of legal proceedings in Mekari Court;  

3. The arbitrary and discriminatory investigation was conducted by CCM and they 

continued the unreasonable and Airfare caps against Caeli; 

4. Unexpectable Monetary change breached legitimate expectation of Claimant and 

was manifest arbitrary conduct; 

5. No distribution of financial aid is non-negligible discriminatory against Claimant. 

 

1. Mekar’s enforcement of nullified award is a denial of justice and its proceedings 

lacks a due process by neglecting a material evidence submitted by Caeli. 

66. The domestic court of Mekar has enforced the award which had been set aside by the 

Supreme Arbitration Court of Sinnograd with its misapplication of Section 36 (1) (e) 

of the Commercial Arbitration Act, based on UNCITRAL Model Law. Mekari court 

 
50 S.D. Myers case, ¶¶ 123-125 
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insists that the law does not prohibit the enforcing court from recognizing such 

nullified award. 

67. The Commercial Arbitration Act might be construed as grant the domestic courts the 

discretion to recognize the award by its wording of “may”51. However, the courts 

enjoyed the discretion only “for the sake of certainty and predictability” and courts 

never be granted its discretion without clear interpretation52. 

68. The reason Mekari Court enforced the award is lack of the authenticity of CILS report 

just because of the Mekari unreasonable recognition. The Mekari investigation into 

CILS is NOT completed and it is still suspicious and yet to be proved that CILS is 

“an entity funded by foreign donations to interfere domestic affairs”. Thus, it is 

baseless and lack of consideration that the Mekari court recognizes the evidence by 

CILS are accordingly unauthentic regardless of the neutrality and impartiality of the 

CILS is recognized internationally, as well as in the Supreme arbitral court of 

Sinnograd. It exactly establishes the denial of justice by Mekari court, as the Tribunal 

in the Amco-Asia v. Indonesia case suggests, Mekari court enforced the award 

without serious considering and legal justifications in the procedure and also, Mekar 

misapplied the law, Section 36 (1) (e) of the Commercial Arbitration Act, without 

clear interpretation. This shall be amounted to the denial of justice in the present case. 

 

69. The Mekari undermining of the record also constitutes a fundamental breach of due 

process. As mentioned at prior paragraph, Mekari court denied authenticity of CILS 

report in biased way, which indicates that Mekari did not hear the evidence. Thus, 

 
51 A/CN.9/233, ¶ 139 
52 ibid, ¶140 
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the proceeding of Mekar’s court did not consider the material evidence sufficiently, 

and this is apparently inconsistent with a due process, and this leads to a breach of 

FET. 

 

2. Undue delay of legal proceedings in Mekari Court 

 

70. Claimant suffered the significant delay due to the underfunding of the Mekari court. 

It is understandable that Mekari economic has been in the context of a deteriorating 

situation and the currency crisis ensued in Mekar. As the Tribunal in the CMS v. 

Argentina case noted, economic crisis does not eliminate compliance with the law53. 

Also, in the Libyan Arab Foreign Investment Company v. Republic of Burundi, 

economic crisis cannot constitute force majeure54. In the present case, the delay of 

proceeding is supposed to be caused by underfunding of the Mekari Court due to the 

economic crisis. However, as numbers of tribunal noted, State, or state organs cannot 

claim economic crisis or its force majeure to avoid its responsibility for performing 

fair and equitable treatment, which is described by the international law, and also, 

State cannot deny the investors’ justice to enjoy fair and expeditious proceedings 

even under the circumstances as to the economic crisis. Thus, the delay of the 

proceeding in the Mekari Court is exactly undue delay without standing no 

reasonable basis. And the undue delay by the Mekari Court, as the Tribunal defined 

in the Azinian case, constitutes the denial of justice. 

 

 
53 CMS case 
54 LAFICO v. Burundi 
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3. The arbitrary and discriminatory investigation was conducted by CCM and 

they continued the unreasonable and Airfare caps against Caeli.  

71. Regarding the investigations conducted by the CCM that substantially works as an 

administrative body, Claimant recognize the first investigation as administrative 

injustice and an arbitrary and discriminatory conduct, because the CCM conducted 

their investigation even though they did not satisfy all the requirements for the 

investigation. Pursuant to Chapter Ⅲ(2) of Monopoly and Restrictive Trade practice 

Act, the CCM can open investigation against behavior it deems anti-competitive, 

only when all of the following conditions are met;  

(a) a corporation obtains a market share greater than 50%. The CCM may exercise 

discretion in industries that require special attention to open an investigation 

where a corporation owns a lower share. The use of the discretion should be 

exceptionally rare; 

(b) the corporation poses a unique threat to the competition in a particular market.  

(c) there is evidence the corporation’s action have, or are likely to in the near future, 

push competition out of the market.  

72. However, in that time, requirements (a) and (c) were not fulfilled. Regarding 

requirement (a), the first investigation was commenced at only 43% market share of 

Caeli Airways, and this rate was lower than the 50 % of the market share by the 

standard set forth in Chapter Ⅲ(2)(a) of Monopoly and Restrictive Trade Practice 

Act. Though Chapter Ⅲ(2)(a) stipulates that the CCM may exercise discretion in 

industries that require special attention to open an investigation even at under 50%, 

the use of the discretion should be exceptionally rare. Moreover, in present case, the 

CCM has not investigated any other airlines alliance members in Mekar, alone or in 
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combination. Therefore, it is obvious that CCM did not recognize the aviation 

industry as “industries that requires special attention under anti-competitive law. 

Therefore, there is no facts that Caeli exceptionally requires special attention for the 

investigation, and it did not satisfy requirement (a).  

73. As to the requirement (c), the CCM maintained that there is urgent danger that Caeli 

will drive other competitors form the market because of their predatory pricing 

strategy which is attributed to deflation of oil price.  However, as the CEPO 

Secretary-General said, the oil price at that time was exceptional thing and they do 

not see the possibility of further decline and are even preparing for a strong uptick in 

prices in the near future. Therefore, there is no evidence for the nonsense scenario 

that Caeli would drive the competitors from the market in the near future, because 

the predatory pricing of airfare is temporary strategy.   

74. Thus, CCM’s behavior to conduct the first investigation obviously contradicts the 

Chapter Ⅲ(2)(a) of Monopoly, and Restrictive Trade Practice Act, since the 

requirements were not fulfilled. Therefore, the government organization, CCM, has 

investigated Caeli with “Procedural irregularities”55 that breaches the Act, which 

considered as an administrative injustice. In addition, the Mekari organization 

launched the investigation without any legal basis due to breaching its domestic Act, 

which constitutes arbitrary conduct by “willful disregard of due process of law”56, 

and “a measure that is not based on legal standard but on discretion, prejudice, or 

personal preference”57.  

75. Furthermore, CCM continued to require Caeli Airways to follow the unreasonable 

 
55 Amoco-Asia case ¶137 
56 ELSI case, ¶128 
57 Lemire case, ¶267 
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and unnecessary airfare caps, despite the quickly changing value of the Mekari 

currency in late 2016. Additionally, there is no fact that the Airfare caps hurt its 

profitability in 2016, which means the previous placing strategy of Caeli was not a 

predatory price pushing the competitor out of its market. Hence, it is obvious that the 

Airfare caps was unnecessary and unreasonable measure and a measure that “inflicts 

damage on the investor without serving any apparent legitimate purpose”58.  

76. In conclusion, the investigation by CCM and duration of the unreasonable and 

unnecessary airfare caps leads to a violation of FET of CEPTA, because these are 

manifest arbitrary conduct by Mekar.  

 

4. Unexpectable Monetary change breached legitimate expectation of Claimant 

and was manifest arbitrary conduct.  

77. In October 2017, Mekari authorities approved the denomination of airfare in US 

dollars for all airline operating in its territory. However, On 30 January, with a view 

to stabilize its currency, Mekari government passed a decree requiring all companies 

operating in the country to offer goods and services denominated exclusively in MON. 

At that time, MON was rapidly deteriorating, and measure to force Caeli to use such 

unstable currency damages the validity of Caeli.   

78. Since foreign investors have been entitled expect that the contracting state doesn’t 

change its legislation unexpectedly, because the sudden change of currency do affect 

the operation of the domestic companies and foreign investors as well. Bear that in 

mind, the instant change of currency hurt Caeli Airways’ profitability, which stands 

on the long-term outlook of airline industry. Additionally, the CCM continuously 
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required Claimant to follow the placed cap strictly under negative economic situation. 

This breached a legitimate expectation of investors that the host State “will not act in 

a way that is manifestly inconsistent, non-transparent, unreasonable”, and forced 

Claimant to use uncreditable currency even though it was obvious for Mekar that the 

policy will damages the validity of Claimant. This is “a measure that inflicts damage 

on the investor without serving any apparent legitimate purpose”59.  

79. Therefore, unexpected monetary change breached a legitimate expectation of 

Claimant, and it is a manifest arbitrariness which contradicts to FET of CEPTA.  

 

5. No distribution of financial aid is non-negligible discriminatory against 

Claimant.  

80. Executive Order 9-2018 was passed by the Mekari President on 25th September 

2018. It allows to grant subsidies to airlines for each Mekari citizen traveling on 

board by vesting discretion to the Secretary of Civil Aviation. The poor 

CLAIMANT was rejected its application for subsidies under this order by the 

Secretary without any just reasons and lawful basis for its dismissal. 

81. Any other foreign holding groups from other State received subsides under this 

Order despite having received heftier subsides from their home States than the 

amounts that CLAIMANT received under the Horizon 2020 programme. In this 

point, The deputy Minister of Transportation in Mekar denied CLAIMANT's 

request for financial aid just because CLAIMANT is the one of "state-owned 

companies", despite all the fact that they provided financial aid to foreign owned 

aviation companies, Star Wings and JetGreen from Arrakis. Mekari government did 
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not state reasonable explanation that identifies the substantive difference between 

CLAIMANT and other foreign companies owned by holding groups from other 

State. As CLAIMANT submitted previously in the ISSUE I, there are wide variety 

of company form and thus no clue that every state-owned company gains privilege. 

82. Also, Mekar’s different attitude toward Bonooru’s company and other foreign 

countries companies is obviously a discrimination which amounted to a breach of 

Art 9.7 (MFN clause) of CEPTA. According to Article 9.7 of CEPTA, Each Party 

shall accord to an investor of the other Party and to a covered investment, treatment 

no less favourable than the treatment it accords in like situations, to investors of a 

third country and to their investments with respect to the establishment, acquisition, 

expansion, conduct, operation, management, maintenance, use, enjoyment and sale 

or disposal of their investments in its territory. However, Mekar did not treat the 

Bonooru’s aviation company, Vemma holdings, as same as aviation companies form 

Arrakis, although Vemma holdings and companies form Arrakis is in same 

industries and Arrakis companies had received greater subsidies form their home 

State. Therefore, this discriminatory attitude of Mekar shall be attributed to a 

breach of Art. 9.7 of CEPTA.  

83. In addition, as stated in S.D. Meyer case, a discriminatory treatment amounted to a 

violation of MFN could establish a breach of FET, because the level required in 

breach of MFN clause is much higher than a breach of FET clause60. Hence, this 

discrimination simultaneously establishes a breach of Article 9.9 of CEPTA.  

84. In conclusion, Mekari shall provide reasonable reason to dismiss the application by 

Claimant or, if it goes unsuccessfully, it is a manifest arbitral and discriminatory 
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conduct against Claimant.  

 

CONCLUSION  

85. As a conclusion of the argument, RESPONDENT has violated Article 9.9 of the 

CEPTA, by providing treatments which amounted to a denial of justice in 

administrative and legal proceedings, fundamental breach of transparency and due 

process, and manifest arbitrary and discriminatory conduct.  

 

 

ISSUE D: THIS TRIBUNAL SHOULD GRANT THE ‘FAIR MARKET VALUE’ 

COPENSATION STANDARD FOR FET VIOLATION BY MEKAR 

86. CLAIMANT hereby requests this Tribunal to find the appropriate compensation 

standard for the violation of FET by RESPONDENT; Fair Market Value 

(hereinafter, FMV). 

87. Art. 9. 21 of the CEPTA provides that the Tribunal may award monetary damages at 

the Market Value (hereinafter, MV) compensation standard with the exception of 

expropriation.  

88. However, Art. 9.7 of the CEPTA stipulated the MFN clause, which typically obliges 

the host-state party to the investment treaty not subject investors and/or their 

investments to treatment less favorable that which it accords to the investors and/or 

investments of third countries in like circumstances61. In addition, the MFN clause 

may be invoked by investors to import more favorable substantive standards of 

treatment from other investment treaties between the host state and third country 
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except to the extent such treatment were to be included into the exception or the scope 

of limitation of MFN clause62. 

89. In the present case, RESPONDENT provides the investor of third country Arrakis 

more favorable compensation standard; FMV under Art. 13 of the 2006 Arrakis-

Mekar BIT63. It enables CLAIMANT to claim   

90. Thus, it should be considered that Mekar has breached the MFN obligation under the 

CEPTA and CLAIMANT submit the more favorable compensation standard in 

Arrakis-Mekar BIT shall be imported via MFN clause if the requirements for the 

importation were satisfied. 

The Compensation Standard Fall within the Scope of ‘Treatment’ in Art. 9.7 of the 

CEPTA 

91. The obligation to accord investors and/or their investments MFN treatment is a 

treaty-based requirement since it is not required under customary law64. In other 

words, the wording of MFN clause differs in respective investment treaties since it is 

not recognized as an international customary law. Thus, it should be referred to the 

wording of MFN clause in the CEPTA in the first place.  

 

92. Art. 9.7 of the CEPTA states;  

Article 9.7: Most Favoured Nation Treatment 

1. Each Party shall accord to an investor of the other Party and to a covered 

investment, treatment no less favourable than the treatment it accords in like 

 
62 Baitfort & Heath 
63 Art. 13 2006 Arrakis-Mekar BIT 
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situations, to investors of a third country and to their investments with respect to the 

establishment, acquisition….  

2. For greater certainty, the treatment referred to in paragraph 1 does not include 

procedures for the resolution of investment disputes between investors and states 

provided for in other international investment treaties and other trade agreements. 

Substantive obligations in other international investment treaties and other trade 

agreements do not in themselves constitute "treatment", and thus cannot give rise 

to a breach of this Article, absent measures adopted or maintained by a Party 

pursuant to those obligations.  

93. According to Art.9.7.2 of the CEPTA, the ‘treatment’ does not include any procedure 

for dispute settlement between investors and states. In addition, it states that the mere 

fact that another treaty provides that Mekar is to treat an investor from third country 

in more favorable way cannot suffice to give rise the MFN obligation towards the 

investor of Bonooru unless otherwise actual measures being adapted or maintained 

by Mekar in favor of investors from that third country. 

94. Therefore, in the case where the compensation standard may be considered as a 

procedure for dispute settlement, CLAIMANT cannot avail the MFN clause in order 

to import FMV compensation standard. Even if the FMV compensation standard 

were to be regarded as a substantive obligation, such standard shall be adapted or 

maintained by Mekar to the investors of Arrakis to constitute a 'treatment'. 

 

The Compensation Standard of FMV is Not a Procedure for Dispute Settlement 
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but Rather a Substantive Obligation  

95. As a prerequisite, this Tribunal has to clarify whether the FMV compensation 

standard is deemed as a procedure for dispute settlement or substantive obligation.  

 

96. In ICSID cases which dealt with the MFN clause, the tribunal have assessed these as 

substantive obligations65: the provision fair and equitable treatment, full protection 

and security, umbrella clauses, protection against discriminatory and arbitrary 

measures, effective means of asserting claims, and a compensation standard of fair 

market value. 

97. Thus, the compensation standard of FMV shall be considered as a substantive 

obligation. 

 

The Investors of Arrakis Have Received the Favorable Treatment Compared to 

Vemma for FET Violations by Mekar 

98. Subsequently, this Tribunal has to establish whether or not RESPONDENT has taken 

different treatment towards the investors of Arrakis in similar circumstances that 

CLAIMANT confronts : when RESPONDENT has violated FET obligation. 

99. Here, CLAIMANT emphasizes a fact that the tribunals have consistently awarded 

the investor of Arrakis compensation at the FMV for FET violation by Mekar under 

Art. 13 of the 2006 Arrakis-Mekar BIT66.  

100.Thus, it should be considered that RESPONDENT has taken actual measures for the 

investors of Arrakis in more favorable way compared to the investors in Bonooru and 
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it shall be sufficient to create the MFN obligation towards it.  

 

Conclusion 

101.In conclusion, CLAIMANT hereby requests this Tribunal to consider the FMV as an 

appropriate compensation standard since the FMV compensation standard shall be 

imported from Art. 13 of Arrakis-Mekar BIT on the basis of Art. 9.7 of the CEPTA. 

102.The fair market value CLAIMANT’s investment is estimated at 1.1 billion USD; this 

tribunal shall award RESPONDNT to pay the remaining 700 million USD in 

compensation corresponding to that standard. 

 

 

 


