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BRIEF STATEMENT OF FACTS 

 

Parties to the Dispute 

 

1. Vemma Holdings Inc. (“the Claimant”) is an airline holding company incorporated in the 

Commonwealth of Bonooru (“Bonooru”) with 100% ownership in Royal Narnian. From 

its day of incorporation until March 2020, Bonooru had retained minority shareholding in 

the Claimant company, ranging between 31% to 38%. Aside from being chosen as the flag 

carrier of Bonooru, Royal Narnian is also a leading global airline, forming the Moon 

Alliance with five other major airlines from Europe, Asia, Latin America and North 

America since 1991.  

 

2. The Federal Republic of Mekar (“the Respondent”) is one of the Aslanian nations located 

in the Greater Narnian region, situated approximately 1,600 km to Bonooru’s south. After 

the fall of the Pevensian empire, the Respondent had been in a state of prolonged political 

instability with high regulatory intervention and late economic reforms since 1994. One of 

the focused sectors for their economic reform is the civil aviation industry, headed by Caeli 

after the merger in 2003 with Aer Caeli.   

 

3. Bonooru had signed the CEPTA with the Respondent in April 2014, which entered into 

force on 15 October 2014, the same day the pre-existing BIT was terminated. 

 

Historical Background 

 

4. After the LPM had loss in the midterm elections in November 2008, the CMP enacted 

the Emergency Recovery Act 2009 authorising the privatisation of State-owned 

enterprises (“SOE”), one of which is Caeli. The Respondent had amended its 

regulations and restructured its marketing strategies of Caeli to potential investors to 

inspire investor confidence. For instance, the Respondent’s MRTPA had been amended 

in 2009, envisaging the creation of the CCM as an independent antitrust enforcement 

directorate. 
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5. After the successful 800 million USD bid for the purchase of Caeli on 5 January 2011, 

the Claimant held 85% stake in Caeli as a result of privatisation efforts by the 

Respondent under the Emergency Recovery Act 2009 from 29 March 2011 until 8 

October 2020, while the Respondent held the remaining 15% shares through Mekar 

Airservices Ltd. The Claimant had brought about numerous transformations in Caeli 

ranging from purchase and lease of aircrafts to expanding routes for cross-continental 

travel to the Respondent state by utilising its connections in the Moon Alliance. The 

Claimant had turned the Respondent’s once dried up, unprofitable civil aviation 

industry into a lively, lucrative investment.  

 

Origin of Dispute 

 

6. On 9 September 2016, despite having only enjoyed a 43% market share in the 

Respondent state, the CCM launched a suo moto investigation into Caeli’s activities 

(“the First Investigation''). Subsequently in December 2016, the CCM launched 

another investigation into Caeli’s activities after receiving a complaint from a 

consortium of small regional airlines in Greater Narnia, led by one of their Mekari 

members (“the Second Investigation”). Despite the Claimant’s objection to the 

CCM’s investigation into subsidies received under the Horizon 2020 scheme, Caeli 

gave its full cooperation with the CCM.  

 

7. At the same time, a currency crisis ensued in the Respondent state since late 2016. In 

order to minimise its unsteady stream of revenue, Caeli sought permission from the 

Respondent’s Secretary of Civil Aviation to denominate its airfare in US dollars instead 

of the MON. The request was approved in October 2017 but was nullified after the 

LPM came into power after the election in November 2017. 

 

8. The Respondent had approved of various acts authorising bailouts to State-owned 

corporations, including re-nationalized its ongoing privatisation programmes and 

multiple enterprises in the tourism industry, leading to major investor pull-outs from 

the Respondent market. Against this background, Caeli brought a claim against the 

CCM contesting the imposition of airfare caps after the CCM rejected their request. 

Due to the Respondent’s inefficient judicial system, a hearing on interim measures was 
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scheduled a year after its filing, during which the CCM had concluded the First and 

Second Investigation and found Caeli in breach of the MRTPA.  

 

9. In an attempt to alleviate some of the airline industry’s concerns, the Executive Order 

was passed granting subsidies to airlines for each Mekari citizen travelling on board. 

Nonetheless, Caeli’s application for subsidies was denied while other airlines owned 

by holding groups from other states were approved despite having received greater 

subsidies from their home country than the Claimant. Due to the harsh economic crisis, 

Caeli was forced to shut down several routes, return aircrafts to their lessors, lay off 

30% of its staff etc.  

 

10. After Caeli’s market share has fallen below 40% and the airfare caps lifted, the 

Claimant are not able to maintain its previous stead. The Claimant attempted to sell 

their stake in Caeli but was rejected by Mekar Airservices. The dispute was brought 

before an arbitrator presided in Sinnograd pursuant to Art 39 of the Shareholders’ 

Agreement. The judgement of the dispute was heavily criticised and was subsequently 

set aside by the Supreme Arbitrazh Court of Sinnograd. Nevertheless, the Respondent 

sought for the arbitral finding to be enforced.     

 

Procedural Matters 

 

11. Only Bonooru has signed and ratified the ICSID Convention but the Respondent has 

not, the Claimant has submitted this dispute to arbitration under the ICSID Additional 

Facility Rules as it allows claims against the non-contracting parties to the Convention.  

 

12. The Claimant has submitted the Notice of Arbitration after accepting the Respondent’s 

standing consent to the arbitration under Art 9 of the CEPTA.  Pursuant to Art 9.16, the 

Claimant has attempted to reach a mutually agreeable resolution with the Respondent 

on 15 November 2020 but failed despite the Claimant's best efforts. In accordance with 

the terms of the CEPTA, the Claimant is subsequently permitted to pursue arbitration.  

 

13. On 19 April 2021 and 28 May 2021, Amicus Submission by the Consortium of Bonoori 

Foreign Investors and by External Advisors to the Committee on Reform of Public 
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Utilities was submitted accordingly. The Claimant has applied to bar the amicus 

submission by the External Advisors to the Committee on Reform of Public Utilities 

on 15 June 2021 while on 18 June 2021 Respondent has applied to bar the amicus 

submission by the Consortium of Bonoori Foreign Investors.  
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SUMMARY OF PLEADINGS 

 

JURISDICTION  

14. The Claimant submits that the Tribunal has ratione personae jurisdiction to hear the 

claims. Respondent asserted no consent was given for a state-state arbitration 

however, Claimant is an investor in Bonooru within the terms of CEPTA. This 

Tribunal has jurisdiction to hear the claims despite Bonooru Government’s majority 

ownership of Claimants. Claimants in the present case did not satisfy the structural 

test [1], as well as the functional test [2], to qualify as a state investor, thereby 

admitting the Tribunal’s jurisdiction under investor-State arbitration. This Tribunal 

thus properly has jurisdiction over Claimant's claims and should exercise that 

jurisdiction. 

PROCEDURAL MATTER 

15. The Claimant submits that it is appropriate to grant leave to CBFI, whereas the 

Claimant has substantial concerns with respect to amicus submission by the external 

advisors of CPUR. The basis of the arguments will be focusing on the legal standards 

of admission of amicus curiae under Rule 37(2) ICSID Arbitration Rules, CEPTA and 

Art. 41 ICSID Additional Facility Rules. CBFI has fulfilled all the requirements which 

includes which includes [i] they bring a new and special legal or factual perspective; 

[ii] they have a significant interest of the petitioner and a public interest should be 

involved in the arbitration proceeding; [iii] they have the relevant expertise and 

experience and should be independent; [iv] their arguments should be within the scope 

of the dispute; [v] and finally they should not cause an undue burden or unfair 

prejudice to one of the parties. Meanwhile, the Claimant objects the participation of 

the external advisors of CPUR should not be allowed in the arbitral proceedings as 

they fail to meet the threshold by raising a new jurisdictional question concerning the 

ratione legis jurisdiction of the tribunal, a matter not within the scope of the dispute.  
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MERITS  

16. The Respondent had violated the FET standard under Art 9.9 of the CEPTA. Firstly, 

the Respondent failed to accord fairness to the Claimant in its administration of justice 

as a result of premature dismissal of claim on the merits, unlawful initiation of 

investigation by the CCM and enforcement of set aside arbitral award. Secondly, the 

Respondent had acted arbitrarily by denying the Claimant’s right to subsidy under the 

Executive Order and imposition of penalties after the First and Second Investigation. 

Thirdly, the Respondent had undertaken abusive conduct against the Claimant due to 

lack of proportionality in the maintenance of the airfare caps. Next, the Respondent 

had frustrated the Claimant’s legitimate expectation by going against its specific 

representation relied on when signing the Shareholding Purchase Agreement. 

Alternatively, the concept of creeping FET violation has satisfied the high threshold 

under CIL. 

 

COMPENSATION CLAIM 

17. In light of the Respondent’s breach under Art 9.9 of the CEPTA, the Tribunal should 

apply the ‘fair market value’ standard for the quantification of damages. This is 

because firstly, the Respondent failed to comply with the elements under the market 

value standard, particularly on the element of “without compulsion”. Secondly, Art 

9.21 of the CEPTA should not be read in isolation but read alongside the MFN 

obligation contained under Art 9.7 of the CEPTA to determine the appropriate 

valuation standard. Thirdly, the treaty breach has the same effect as expropriation 

which allows the tribunal to apply the FMV standard. And alternatively, the 

Respondent should not be unjustly enriched by the value depressing measures 

attributable to the Respondent.  
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PLEADINGS 

ARGUMENTS ON JURISDICTION 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS SUBMITTED 

BY THE CLAIMANT.  

 

18. According to the CEPTA, Art. 9.17 prescribes the consent of each party to arbitration. 

Paragraph 1 provides that each party consents to the submission of a claim to 

arbitration under this Section in accordance with this Agreement while paragraph 2 

provides that such consent shall be deemed to satisfy the requirement of (a) Chapter 

II of the ICSID Convention (Jurisdiction of the Centre) and the ICSID Additional 

Facility Rules for written consent of the parties to the dispute; and (b) Art. II of the 

New York Convention for an “agreement in writing”.  

 

19. On the grounds of international investment protection treaties such an agreement 

usually consists of consent to arbitration and a request for arbitration filed by an 

investor. While a consent to arbitration constitutes an offer to arbitrate made by one 

of the contracting states to the investors from the other contracting state, a request for 

arbitration is an acceptance of that offer.  

 

20. In this present case, the Respondent was notified of the dispute on 15 November 2020, 

however, it did not respond to said letter. Pursuant to Art 9.16, the Claimant attempted 

to reach a mutually agreeable resolution with the Respondent, which failed despite the 

Claimant’s best efforts1. In that case, the Claimant had no other choice, but to present 

a dispute to this Tribunal for settlement. 

 

21. The Claimant submits that (A) Both the Claimant and the Respondent consented to 

arbitration under ICSID Convention and (B) The Tribunal has jurisdiction ratione 

personae. 

 
1 Record, Notice of Arbitration, p.2, ¶4. 
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A. Both the Claimant and the Respondent consented to arbitration under 

ICSID Convention. 

 

22. The requirement in Art. 25(1) ICSID Convention that the parties' express written 

consent to arbitrate reflects the general principle that the authority of an arbitral 

tribunal is derived from an arbitration agreement2.  In the present case the Claimant 

made an offer to settle the dispute or arbitration pursuant to the CEPTA. 

 

23. Consent of the investor is also required which is normally manifested by making a 

request to arbitrate3. For the investor, this consent is an “open offer” to arbitrate, which 

might be accepted as soon as an investment dispute arises. When this offer is thereby 

accepted, an arbitration agreement has been formed, and there is mutual consent in 

writing by both parties. 

 

24. The Claimant has requested arbitration in accordance with the ICSID Additional 

Facility Rules. Considering the above, the Tribunal should find that both parties to the 

arbitration have provided with the consent to the arbitration.  

B. The Tribunal has jurisdiction ratione personae. 

 

25. Under Art 9.16 of the CEPTA, the jurisdiction of the Tribunal extends to disputes 

between a Contracting Party and an Investor of the other Contracting party. Claimant 

submits that the Parties to the dispute satisfy the standing requirement enshrined 

thereof. Both Bonooru and Respondent are Contracting Parties to the CEPTA.  

 

26. Respondent raises an objection to the jurisdiction of this tribunal based on the idea 

that the scope of the Respondent's consent in Art 9.16 of the CEPTA does not 

 
2 Salini, ¶28. 
3 AMT, ¶5.18. 
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encompass this dispute. Respondent alleged that Claimant is a State-Owned Enterprise 

(‘SOE’) due to its role in performing governmental functions and Bonooru is a 

majority shareholder of Claimant which indicates Claimant is a SOE. This objection 

is without merit as Claimant is an Investor within the terms of the CEPTA and BIT. 

 

27. Respondent challenges the jurisdiction of the Tribunal asserting that Claimant does 

not meet the requirement of Art 9.16 of the CEPTA, which provides that disputes must 

be between a Contracting Party and an Investor of the other Contracting Party.4 

According to Respondent, the instant dispute is between two Contracting States as 

Bonooru is the majority shareholder of Claimant by acquiring 55% of shares in March 

2021.5 Respondent's argument fails given that Claimant is an Investor within the terms 

of the CEPTA and definition provided under BIT and thus, has standing to invoke the 

jurisdiction of ICC arbitral process.  

 

28. The Claimant is an investor as defined under Art. I(d) of the BIT. It defines the term 

investor as:  

 

“a natural person possessing the citizenship of or permanently residing in one 

State in accordance with its laws, or any enterprise incorporated or duly 

constituted in accordance with applicable laws in that State, who makes the 

investment in the territory of the other State”.6  

 

Therefore, the Claimant does comply with the definition of investor where two 

conditions must be satisfied. Firstly, Claimant is an enterprise incorporated in the State 

of Bonooru and secondly Claimant makes the investment in the state of Respondent. 

 

29. The Claimant is indeed an enterprise incorporated in Bonooru. The BIT requires 

incorporation and a permanent seat in the territory of the Contracting Party. The 

Claimant is an airline holding company incorporated under the laws of Bonooru.7 The 

 
4 Record, CEPTA, p.79. 
5 Record, SUF, p.40, ¶65. 
6 Record, p.69. 
7Record, SUF, p.29, ¶¶9-10. 
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permanent seat of a legal person is determined by the location of its main activities or 

management.8The Claimant has ownership of the Royal Narnian which was chosen as 

the flag carrier of the Bonooru,9 thus, suggesting that Bonooru is the location of 

Claimant’s permanent seat.  

 

30. Based on the interpretation of the ordinary meaning of the words of the treaty as 

mandated by Art 31 VCLT suggests that SOEs are not per se excluded here. 

Investment arbitration jurisprudence enumerates two tests to determine whether a 

legal entity is a state organ. The assessment of the degree of State control and 

participation in a company is based on two criteria which are structural test and 

functional test. Claimant satisfies the structural test [i], as well as the functional test 

[ii], to qualify as a state investor, thereby admitting the Tribunal’s jurisdiction under 

investor-State arbitration. 

i. Claimant is not a ‘State’ under the structural test 

 

31. In Salini, the tribunal emphasized the structural test is in regards to the structure of the 

company in general and the shareholders in particular.10 The extent of State ownership 

of the shares of the company is one of the most important considerations of the 

structural test.11 However, direct or indirect ownership or control gives rise only to a 

rebuttable presumption that it is a state entity.12 

 

32. Claimant is an airline holding company incorporated in Bonooru with 100% 

ownership in Royal Narnian. From its date of incorporation until March 2020, 

Bonooru only retained minority shareholding in company, which ranged between 31% 

to 38%.13 This means to this present dispute, Bonooru was only the minority 

shareholder of Claimant.14 It is only by March 2021, Bonooru had increased its 

 
8 Tokios, ¶28. 
9  Record, SUF, p.29, ¶10. 
10  Salini, ¶¶31, 32, 35. 
11 Wena, ¶131. 
12 Maffezini, ¶¶77, 78, 79, 81. 
13 Record, SUF, p.29, ¶10. 
14 Notice of Arbitration, p. 2, ¶4. 
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shareholding in Claimant to 55%.15 Indeed, as holding a majority interest in a 

company ordinarily entails participation in management and control of the company. 

Still, a rebuttable presumption that the company is State, arises. 

ii. Claimant is not a ‘State’ under the functional test 

 

33. The functional test for the purposes of determining jurisdiction ratione personae is 

related to the objectives of the company in question.16 As it is possible that the 

structural test by itself may not always lead to a conclusive determination as to 

whether an entity is State, the tribunal in Maffezini referred to the functional test 

examining the functions or the role to be performed by the entity.17 In Telenor, the 

fact that the claimant was 75% owned by the State of Norway did not give rise to 

jurisdictional difficulties.18 

 

34. The functional test was formulated in 1972 by Aron Broches, the first Secretary-

General of ICSID and one of the principal drafters of the ICSID Convention which 

framed for purposes of the Convention a mixed economy company or government 

owned corporation should not be disqualified as a ‘national of another Contracting 

State’ unless it is acting as an agent for the government or is discharging an essentially 

governmental function.19 The Broches factors are the mirror image of the attribution 

rules in Art 5 and 8 of ASR.20 The Broches test lays down markers for the non-

attribution of State status. 

 

35. The Broches test was adopted and applied in C.S.O.B. In C.S.O.B, the tribunal held 

that examination of ownership of the entity alone is not conclusive, thus the tribunals 

also examined whether the claimant had acted as an agent for the government or had 

been discharging governmental functions.21 In order to determine whether C.S.O.B 

 
15 Record, SUF, p.40, ¶65. 
16 CSOB, ¶19; Impregilo, ¶¶199-204. 
17 Salini, ¶¶33, 34. 
18 Telenor, ¶16. 
19 Broches, pp. 331, 351-361. 
20 ASR, Art 5 & 8; BUCG, ¶34. 
21 Ibid. 



TEAM 1582 AMOR G 

 

6 
 

exercised governmental functions, the Tribunal focused on the nature of activities 

taken by C.S.O.B, rather on the purpose of the activities.22 After examining all 

relevant activities, the Tribunal held that although the purpose of C.S.O.B’s activities 

was to promote government policies, the nature of those activities was essentially 

commercial.23 Therefore, despite being an SOE, C.S.O.B was still an investor. 

 

36. The Tribunal in the BUCG case applied a “commercial transaction” test where 

tribunals should consider the nature rather than the purpose of the entity’s activities. 

In the Tribunal’s view, the assertion that “the Chinese State is the ultimate decision 

maker” for BUCG based on the statement of a statement from the PRC Foreign 

Economic and Trading Department that the foreign business undertaken by BUCG 

“shall be administered, coordinated and regulated by [the Foreign Economic and 

Trading] Department” is too remote from the facts of the Sana’a International Airport 

project to be relevant.24 Thus, BUCG was clearly not exercising a Chinese 

governmental function on the airport site. 

 

37. In this context, the crucial issue is whether Claimant’s activities are sovereign 

activities or merely commercial activities. Lord Denning in Mellenger v. New 

Brunswick Development Corporation has emphasized to look to all the evidence to 

see whether the organisation was under government control and exercised 

governmental functions.25 

 

38. In the current dispute, the Respondent alleged significant sovereign activities are 

firstly, when Claimant is obliged to provide the mobility rights for the citizens of 

Bonooru as stated under the State Constitution26 and secondly, the subsidies received 

by Claimant from Bonooru under the “Horizon 2020” Scheme as part of the Caspian 

Project. 

 

 
22 C.S.O.B, ¶18. 
23 C.S.O.B, ¶20. 
24 BUCG, ¶43. 
25 Mellenger, p. 609. 
26 ANNEX III, Constitutional Court of Bonooru on Privatisation of BA Holdings, p. 43, ¶59. 
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39. Firstly, Claimant is obliged to provide the mobility rights to the citizens of Bonooru 

does not indicate that the act is attributed to the State. Even if the Court’s decision 

expressly state that Bonooru will be able to ensure the utilisation of Royal Narnian for 

public benefit, it only proves that Claimant is merely performing its commercial 

function as the leading global airline, with a load factor close to 85.6% in 2019.27   

 

40. In Trendtex v. Central Bank of Nigeria, where a distinction was made between the 

activities performed by the Bank as a central monetary authority, and the act of buying 

cement for the construction of offices, which could not be attributed to the State.28 

Also in UPS, Canada Post and the Suez Canal Authority, the GCB is a public 

corporation, dominates a particular economic activity, and has some governmental 

powers (such as the power to make regulations). But that does not, and cannot, lead 

to the conclusion that all of its conduct, including purely commercial business 

decisions in relation to a joint venture for processing agricultural commodities, are 

governmental in nature.29 Therefore, the Claimant is merely performing activities 

which are rather commercial in nature in which any reasonable leading global airline 

would do.  

 

41. Secondly, in regards of the subsidies received by the Claimant from Bonooru under 

the “Horizon 2020” Scheme as part of the Caspian Project does not prove that it is 

performing a governmental function but rather shows that Claimant has invested in 

tourism-related infrastructure in Bonooru.30 

 

42. There is no evidence that Claimant was promoting any governmental policies or 

purposes of Bonooru. The activities themselves were essentially commercial rather 

than governmental where Claimant only acting as a leading global airline.31 

 

 
27 Record, SUF, p.29, ¶11. 
28 Trendtex.  
29 UPS II, ¶ 63-78 
30 Record, SUF, p.32, ¶28. 
31 Record, SUF, p.29, ¶11. 
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43. For the above-mentioned reasons, Claimant is not to be considered a Contracting State 

but an Investor. Thus, the Claimant shall not be precluded from invoking the investor-

state dispute settlement under the CEPTA.  
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ARGUMENTS ON PROCEDURAL MATTER 

II. THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING 

AMICI SUBMISSIONS 

 

44. The legal standard applicable to amicus participation in ICSID arbitrations is based 

on Rule 37 (2) of the ICSID Arbitration Rules which includes [i] prospective amici 

should bring a new and special legal or factual perspective; [ii] a significant interest 

of the petitioner and/or a public interest should be involved in the arbitration 

proceeding; [iii] they should have the relevant expertise and experience and should be 

independent; [iv] their arguments should be within the scope of the dispute; [v] and 

finally they should not cause an undue burden or unfair prejudice to one of the parties. 

 

45. Both Art. 9.19 of the CEPTA and Art. 41 of ICSID Arbitration (Additional Facility) 

Rules have express rules governing amicus curiae submissions to the Tribunal as well 

the presence of such non-parties in the hearings. Respondent has contested the 

participation of CBFI in the arbitration proceedings. Their objections include, (i) 

CBFI’s application fail to offer a different point of view from the disputing parties; 

(ii) the participation of Lapras Legal capital in this arbitration through CBFI raises a 

conflict of interest, thus not independence. It is Claimant’s contention that (A) CBFI 

should be allowed to participate in the arbitration proceedings as they have fulfilled 

all the legal standards while (B) the External Advisors of CRPU should not be allowed 

to participate in the arbitration proceedings as they fail to meet the threshold of all the 

legal standards. 

A. CBFI should be allowed to participate in the arbitration proceedings as they 

have fulfilled all the legal standards. 

i. CBFI offers assistance to court by bringing a new and special legal or 

factual perspective 
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46. The admission of CBFI as amicus petitioner is to adduce a new, special legal or factual 

perspective in order to fulfil the role ascribed to them. CBFI will provide a particular 

insight on the issues under dispute, on the basis of either substantive knowledge or 

relevant expertise or experience that goes beyond, or differs in some respect from, that 

of the disputing parties.32 The perspective is new and special when it is different from 

what the parties have argued.33 

 

47. Taking into account the procedural limitation of ICSID tribunals that do not 

investigate on their own and rely entirely on the information provided by the parties, 

the value of additional factual information may sometimes become essential for a 

tribunal’s evaluation of the facts. In relation to legal arguments, the tribunal in Aguas 

Provinciales highlighted that: “The traditional role of an amicus curiae in an adversary 

proceeding is to help the decision maker arrive at its decision, by providing the 

decision maker with arguments, perspectives, and expertise that the litigating parties 

may not provide.”34  

 

48. CBFI’s arguments should be viewed as a new and special perspective as it is different 

from what Claimant and Respondent have argued. The arguments are on the impact 

of the decision in this case. They also expressed the negative consequences on 

exchange of capital in Greater Narnia by introducing uncertainty into the business 

framework. 

ii. CBFI has a significant interest and a public interest should be involved in 

the arbitration proceeding 

 

49. Firstly, anyone who is directly or indirectly affected by the decision of an arbitral 

tribunal is thus deemed to have a significant personal interest in the case. The tribunal 

in Glamis Gold deemed this is sufficient to satisfy the criteria for amicus 

 
32Apotex, ¶¶21-22. 
33Andrew Newcombe & Axelle Lemaire, pp 22–40, 36–37 (cite in list of authorities); Rule 37 (1) of the Rules of 

the United States Supreme Court. 
34Aguas, ¶13; UPS I, ¶62. 
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participation.35The tribunal in Apotex comes closest to a definition and supports the 

affected rights approach, insofar as it ruled out the participation of an amicus 

petitioner on the grounds, that “the petitioner has not explained how the rights or 

principles it may represent or defend might be directly or indirectly affected by the 

outcome of the overall proceedings”.36 However, mere proof of private legal interest 

does not suffice for amicus curiae status.37 

 

50. CBFI has a significant personal interest in this case due to its role as a non-profit 

industry association that represents Bonoori investors investing in the Greater Narnian 

Region and internationally.38 Claimant itself is also the members of CBFI.39 

Indirectly, CBFI is affected by the decision of the dispute in this arbitral proceeding.  

 

51. Secondly, in regards with public interest in investment arbitration, the tribunal in 

Vivendi held that governmental measures and the responsibility of the State as such 

were at stake, the dispute did indeed entail public interest, as however, do all 

investment arbitrations.40 Meanwhile, the tribunal in Aguas Provinciales provides a 

matter is deemed to be of public interest when the final decision in an investment 

dispute has the potential to affect, directly or indirectly, persons beyond those 

immediately involved as parties in the case.41 Citing Methanex, the Tribunal held that, 

even if no public interest would be affected, amicus submissions should be accepted 

because of the ‘additional desirable consequence of increasing the transparency of 

investor state arbitration’.42 

 

 
35Glamis Gold, ¶13. 
36 Apotex, ¶28. 
37 Newcombe & Lemaire. 
38 Record, Amicus Submission by CBFI, p.16, ¶2. 
39 Record, Amicus Submission by CBFI, ¶7. 
40 Vivendi, ¶19; Biwater Gauff, ¶¶51-52; Methanex, ¶49. 
41 Aguas Provinciales, ¶18. 
42 Methanex, ¶22.  
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52. There is a public interest in this dispute as the impact of the decision in this case on 

the interpretation of investor-State dispute settlement provisions of current and future 

investment agreements in Mekar holds significant interest for all Bonoori43 

iii. CBFI is experiences and independent with expertise 

 

53. Arguably, not every matter of ‘public interest’ suffices to make a case for non-party 

participation. Further, the very legitimacy of amicus curiae representation can also be 

questioned. Such concerns can be remedied by following the reasoning taken up by 

the Aguas and Suez Vivendi Tribunals. It was noted that amicus curiae participation 

through submission should be allowed in cases of appropriate subject matter by a 

suitable independent non-party which has the necessary experience, expertise and 

independence to bring before the Tribunal new perspectives and arguments.44 

 

54. Respondent alleged that there is a conflict of interest due to the participation Lapras 

Legal Capital in this arbitration through CBFI. However, it is the Claimant’s 

contention that Lapras Legal Capital is only advising Claimant on funding strategies 

with respect to its claim against the Federal Republic of Mekar.  

iv. CBFI will only bring the matter within the scope of dispute 

 

55. The petition of amicus curiae for leave to intervene as a non-disputing party must 

address a “matter within the scope of the dispute.” In Biwater, the Claimant argued 

for a strict definition of the “scope of the dispute,” seemingly claiming that the 

Tribunal must be directly considering a human rights or environmental issue in order 

for an amicus submission to be considered “within the scope of the dispute.”45 

However, the Tribunal rejected this interpretation, accepting as sufficient the 

 
 

44 Aguas, ¶29. 
45 Biwater, ¶¶32-34. 
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petitioners’ assurance that their argument would be relevant and reserving for itself 

the right to disregard any part of the submission that was not relevant.46  

 

56. The potential for an amicus curiae submission to fall within the subject matter of a 

dispute depends on the nature of the dispute and how broadly the dispute’s scope is 

construed by the tribunal. Consequently, a comprehensive approach to the subject 

matter and scope of dispute is crucial to a successful application. Such an approach 

was adopted by the World Health Organization (“WHO”) and the Secretariat of the 

WHO’s Framework Convention on Tobacco Control (“FCTC Secretariat”) in Philip 

Morris v Uruguay, where the Tribunal accepted a submission from the Pan American 

Health Organization on the basis that it provided ‘official technical information and 

evidence regarding distinct trends in tobacco marketing and consumption’.47 

 

57. CBFI is a non-profit industry association that represents the investors of Bonooru 

investing in the Greater Narnian Region and internationally.48 CBFI wishes to argue 

intends to provide context regarding the business climate in Bonooru, the existing 

corporate framework in which enterprise operate, the nature of the aviation industry 

in Bonooru and the impact of uncertainty on access to capital in Greater Narnia.49  

B. The External Advisors of CRPU should not be allowed to participate in the 

arbitration proceedings as they fail to meet the threshold of all the legal 

standards. 

i. CRPU does not bring the matter within the scope of dispute 

 

58. The amicus curiae brief must address matter that is within and not beyond the scope 

of the dispute. Amici must only assist the tribunal in resolving the dispute submitted 

 
46 Biwater, ¶50. 
47 Philip-Morris, ¶¶25-27, 30; Resolute Forest, ¶4.5. 
48 Record, Amicus Submission by CBFI, p.16, line 505. 
49 Record, Amicus Submission by CBFI, p. 17, line 560. 
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by parties.50 This factor is intended to ‘avoid the unnatural broadening’ of the scope 

of the dispute.51  

 

59. Several tribunals have interpreted the scope of dispute broadly so as to include matters 

of interest to both disputing parties and third persons. In Methanex, a dispute under 

NAFTA Chapter 11, the ICSID tribunal held that “the substantive issues extend far 

beyond those raised by the usual transnational arbitration between commercial 

parties.”52 

 

60. However, the questions of jurisdiction are not among the matters on which it is 

appropriate to receive amicus submissions. In UPS, the Tribunal refused to allow 

amicus submissions on questions of jurisdiction or procedure, including the place of 

arbitration.53 The Tribunal reasoned that ‘it was for the respondent to take 

jurisdictional points’ and for the parties ‘to fix the place of the arbitration’.54 

 

61. CRPU highlighted the legality of Claimant’s investment to determine the Tribunal’s 

competence-competence, the Tribunal is dealt with the ability of investor-State 

dispute settlement to address public policy issues fairly and in an unbiased manner, 

taking the regulatory interests of the State into account.55 The CRPU submitted that 

Claimant’s claims are tainted with allegations of corruption so as to a matter that is 

not within the scope of this present dispute before the Tribunal. 

 

62. For the above-mentioned reasons, the Tribunal should consider to only allow CBFI to 

participate as fulfils all the requirements for amicus curiae. However, CRPU should 

not be allow to participate in this tribunal as their submission is not within the scope 

of the matter of dispute.  

  

 
50 UPS I, ¶60. 
51 Apotex, ¶27. 
52 Methanex, ¶49. 
53 UPS I, ¶71. 
54 Ibid. 
55 Record, Amicus Submission by CRPU, p.19, line 650. 
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ARGUMENTS ON MERITS 

 

III. MEKAR HAS VIOLATED ART 9.9 OF THE CEPTA FOR TREATING THE 

CLAIMANT’S INVESTMENT UNFAIRLY AND INEQUITABLY. 

 

63. The Respondent failed to accord the Claimant FET, as required under Art 9.9 of the 

CEPTA, which provides that:  

 

“Each Party shall accord in its territory to covered investments of the other 

Party and to investors with respect to their covered investments fair and 

equitable treatment (…).”56  

 

In this vein, Art 31(3)(c) of VCLT is of relevance whereby it requires a treaty to be 

interpreted in the light of “any relevant rules of international law applicable to the 

relations between the parties.” 

 

64. Tribunals have understood that this standard comprises of several elements including 

the obligation to act transparently57 and under due process,58 to refrain from taking 

arbitrary and discriminatory measures,59 and to refrain from frustrating the investor’s 

legitimate expectations.60 The MST of FET under CIL is infringed by conduct 

attributable to the state and harmful to the claimant if the conduct is arbitrary, grossly 

unfair, discriminatory and exposes the claimant to sectional or racial prejudice, or 

involves a lack of due process leading to an outcome which offends judicial 

propriety.61 Therefore, the standard of proof of MST under CIL is higher than that 

required under international law. 

 

 
56 Record, p.76; See also CPTPP, Art 9.6. 
57 Electrabel II, ¶7.74; Rumeli, ¶¶609-611; LG&E, ¶131; Waste Management, ¶98; Schreuer II, p.373; RREEF, 

¶260; Cervin, ¶462. 
58 Saluka, ¶303; Schreuer II, p.374. 
59 RREEF, ¶260. 
60 LG&E, ¶131; Saluka, ¶302; El Paso, ¶373. 
61 Waste Management, ¶98; Nelson, ¶358. 
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65. In this case, the Respondent has violated Art 9.9 of the CEPTA because (A) the 

Respondent failed to accord fairness to the Claimant in the administration of justice; 

(B) the Respondent had acted arbitrarily against the Claimant’s investment; (C) the 

Respondent had undertaken abusive conduct against the Claimant; (D) the Respondent 

frustrated the Claimant’s legitimate expectation; (E) alternatively, the concept of 

creeping FET violation has satisfied the high threshold under CIL. 

A. The Respondent failed to accord fairness to the Claimant in the 

administration of justice.  

 

66. Under international investment law, the duty to carry out due process of law may be 

violated not only by the courts but also through legislative or executive action, 

including actions of all branches of a government.62 Investor-State arbitration 

tribunals interpret due process under the FET standard so as to prohibit a refusal to 

hear a claim by subjecting it to “undue delay”,63 by administering “justice in a 

seriously inadequate way” 64  or through malicious misapplication of the law.65  

 

67. In principle, host state is under the obligation to establish a judicial system that allows 

the effective exercise of the substantive rights granted to the foreign investor. As the 

concepts of due process and denial of justice are closely linked, the failure to accord 

fairness to the foreign investor in the administration of justice may constitute a 

violation of the FET standard.66 Bad faith by the host state is not considered an 

essential element of due process under the FET.67 Nevertheless, the test for 

establishing a denial of justice requires the demonstration of ‘a particularly serious 

shortcoming and egregious conduct that shocks, or at least surprises, a sense of judicial 

propriety’.68 In the current proceeding, the Claimant proposes for Art 9.9(2)(a) be read 

 
62 Petrobart, ¶¶75-77. 
63 Azinian, ¶102. 
64 Metalclad, ¶91; Tecmed, ¶162;  
65 Azinian, ¶¶102-103 
66 Siag and Vecchi v Egypt, ¶452. 
67 Loewen, ¶132. 
68 Chevron, ¶244. 
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alongside (2)(b) of the same provision, to which the violation of FET can be observed 

in 4 instances.  

i. Undue delay by the Respondent’s court in hearing on interim measures 

 

68. The Respondent’s court had delayed hearing Caeli’s claim on interim measures to 

which immediate decision from the court is of the essence. While mere delay of the 

hearing does not signify a clear indication of denial of justice, undue delay in 

administration of justice is regarded as a denial of justice in itself.69 The amount of 

work incumbent upon the court may explain but not excuse the delay.70  

 

69. In the present dispute, Caeli’s claim on interim measure requires an immediate hearing 

to secure a stay on airfare caps. At this point, Caeli was in dire financial situation to 

which their survival in the aviation industry depends on raising the airfare above the 

set airfare caps imposed by the CCM.71 The volatility of the industry and economic 

instability on the Respondent state require the Claimant to be sensitive to its changes 

to stay afloat. The 13 months delay for the hearing to take place would render the very 

objective of requesting a stay on airfare caps futile and hence, amounted to undue 

delay.  

ii. Premature dismissal of Caeli’s claims on the merits by the Respondent’s 

court  

 

70. The Respondent’s court failed to accord justice to the Claimant. It is a fundamental 

legal principle under the rules of natural justice for the courts to provide the Claimant 

the opportunity to be heard. The Claimant had filed appeals against two orders of the 

CCM in the Respondent’s courts, i.e., stay on imposition of airfare caps;72 and 

enforcement of MON 350 million fine due to alleged violation of MRTPA.73 While 

 
69 Amerasinghe, p.210. 
70 White Industries, ¶10.4.20; El Oro, ¶198. 
71 Record, p.36, ¶44. 
72 Ibid. 
73 Record, p.37, ¶50. 
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the Claimant had sought for both appeals to be joined during the April 2019 hearing, 

the request was denied by the registrar of the court and the issue to be submitted before 

the court shall solely concerned with the airfare caps.74  

 

71. Despite this revelation, the court had already inserted its views on the merits of the 

case prior to the scheduled hearing on May 2020. The judgement read:  

 

“Further, the Court has considered the Applicant’s prima facie case on the 

merits in its examination of this request for temporary injunction. It does not 

foresee the possibility of arriving at a different final decision…, the court also 

dismisses the merits of the Applicant’s appeal (…).”75  

 

This shows that the Respondent’s court had denied justice to the Claimant in breach 

of fundamental due process guarantees. Notably, while there are exceptions to the 

application of the principle of natural justice according to state practices, an express 

statutory exclusion through an Act of Parliament is required.76 The exclusion of fair 

procedures merely via executive order does not fulfil this requirement. 

 

72. In conclusion, premature dismissal of Caeli’s claim on merits is in breach of due 

process as it failed to administer justice adequately towards the Claimant. The decision 

had resulted to an outcome which offends judicial propriety. 

iii. Unlawful initiation of two investigations against Caeli by CCM 

 

73. The CCM has been granted the power to launch investigation against any corporation 

that is suspected to have displayed anti-competitive behaviour by suo moto under the 

MRTPA.77 Nevertheless, the CCM has failed to satisfy all the necessary requirements. 

 

 
74 Record, p.37, ¶50. 
75 Record, p.38, ¶54. 
76 Groves, p.643; Wiseman, p.318. 
77 Record, p.47, Chapter III(2). 
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74. Pursuant to Chapter III(2), the requirements for CCM to open a suo moto investigation 

against the Claimant under clause (2)(a) must be read conjunctively with clause (2)(b) 

and (c). The word “and” was inserted in the reading of clause (2)(b) which typically 

signifies a conjunctive list, requiring each condition in the list to be satisfied.78 Even 

if the Claimant’s market share was considered in conjunction with fellow Moon 

Alliance member, Royal Narnian, the Respondent needs to prove that the Caeli poses 

a unique threat to the competition in the aviation industry and provides evidence that 

Caeli’s actions have, or are likely in the future, push competitors out of the market. 

The burden of proof lies on the Respondent as they had first invoked the said 

provision.79  

iv. Unlawful enforcement of an already set aside arbitration award  

 

75. The Respondent had maliciously misapplied the law by enforcing the 2020 Arbitral 

Award. A finding of malicious misapplication of law by the tribunal must be based on 

evidence so insubstantial, or so bereft of a basis in law, that the judgements were in 

effect arbitrary or malicious, they simply cannot prevail.80 Evidently, the denial of 

justice is not based on a mere error in interpreting the local law, but an error that no 

competent judge could have come to the same conclusion.81 

 

76. In spite of the Respondent has a right to enforce the award, a stay of enforcement is 

an exception to the obligation of the parties to abide by the terms of the award.82 As a 

general rule, the recognition and enforcement of the 2020 Arbitral Award are 

governed by the laws of Sinnograd or the Respondent state. Nonetheless, recognition 

and enforcement of the award may be refused by the Respondent’s court at the request 

of the Claimant under Art V(1)(e) of the New York Convention by reason that it has 

been set aside by the Supreme Arbitrazh Court of Sinnograd.83  

 

 
78 Kumar and Beech, p.4. 
79 Recoord, p.34, ¶36. 
80 Infinito Gold, ¶444; Gavrilovic, ¶873. 
81 Iberdrola, ¶432. 
82 ICSID Convention, Art 53(1); ConocoPhillips, ¶32. 
83 Record, p.64, ¶17. 
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77. The Respondent’s court should not have enforced the 2020 Arbitral Award as no 

competent judge would have allowed a measure that is contrary to international public 

policy.84 Despite the absence of concrete definition for international public policy, 

bribery is considered to be contrary to the universal standards and accepted norms of 

conduct of most, if not all states.85 In the present case, the award is tainted with 

allegations of corruption on the part of Mr Cavannaugh,86 based on the findings of the 

Supreme Arbitrazh Court of Sinnograd. The act of enforcing the 2020 Arbitral Award 

would be contrary to international public policy, international and state practices, 

amounting to malicious misapplication of law. 

B. The Respondent had acted arbitrarily and discriminated against the 

Claimant’s investment. 

 

78. Art 9.9(2)(c) imposes upon the Respondent the obligation not to enact measures that 

amounted to arbitrary or discriminatory conducts.87 To establish a breach of the 

standard, it is sufficient to demonstrate either one limb of the standard as arbitral 

tribunals have generally taken the view of it being read disjunctively.88 Furthermore, 

owing to the difference between the two concepts, the issues of arbitrary and 

discrimination will be dealt with individually.  

i. The Respondent implemented arbitrary measures against the Claimant 

 

79. A measure is arbitrary when it is in wilful disregard of due process of law which 

shocks, or at least surprises, 89 a sense of judicial propriety.90 This is analogous to the 

situation of depriving the investor of their investment under the pretext of a decision 

based on law.91  

 
84 ABL, ¶112; Belokon, ¶¶28, 76. 
85 World Duty Free, ¶¶139, 157; Getma I, ¶12; Llamzon and Sinclair, p.520. 
86 Record, p.61, ¶1. 
87 Record, p.76. 
88 Reinisch, p.87. 
89 Pope & Talbot, ¶64. 
90 ELSI, ¶128; Azurix, ¶392; Reinisch and Schreuer, p.814.  
91 Stone, p.91; Schreuer I, pp.8-9. 
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80. In this dispute, the Claimant was fined for allegedly engaging in anti-competitive act 

prohibited under Chapter IV of the MRTPA, resulting from applying low airfares and 

loyalty programmes.92 In many jurisdictions, airlines have introduced loyalty 

programmes such as FFP and corporate discount schemes as an incentive for the 

customer to concentrate his demand to one or a few carriers.93 The criteria to qualify 

loyalty programmes as abusive and anti-competitive depends on circumstances of 

each case, with reference to economic theory, case law in other branches, competition 

law, guidelines etc. According to state practices, a loyalty programme may be 

considered as abusive if it has tying effects,94 foreclosure effects, strong loyalty 

effects,95 strong exclusivity effects or if they are able to reduce or eliminate effective 

or potential competition, depending on the facts of each case.96  

 

81. In the present dispute, the Claimant’s FFP allows flyers to exchange accumulated 

points for free or enhanced services, including benefits at supermarkets and gas 

stations.97 While the FFP comes with certain loyalty effects, the consumers still have 

the freedom to choose other alternative offers.  

ii. The Respondent discriminated against the Claimant’s investment  

 

82. Discrimination arises when the host State benefitted or harmed another more in 

comparison with the generality.98 The test of discriminatory treatment involves a 

three-step analysis: (a) like circumstance; (b) less favourable treatment; and (c) 

without reasonable justification.99 

 

a. Caeli is in ‘like circumstance’ as JetGreen 

 

 
92 Record, p.36, ¶45. 
93 Caminal and Claici, p.658. 
94 Hoffmann-La Roche, ¶89. 
95 Germany – Lufthansa. 
96 ECA – Loyalty Programmes, p. 392. 
97 Record, p.34, ¶35. 
98 Waste Management, ¶98; Glamis, ¶559; AES, ¶10.3.53. 
99 Bayindir, ¶399; Reinisch, p.88; Methanex, ¶7; Crystallex, ¶715; Enron, ¶¶280, 282. 
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83. The criterion of ‘like circumstance’ requires a competitive relationship between the 

investors compared.100 It invites the examination of whether the investor complaining 

of discriminatory treatment is in the same ‘sector’ as the investor. Additionally, 

likeness in circumstances exists when the compared investors produce competitive 

and substitutable goods and services.101  

 

84. In the present case, both Caeli and JetGreen are foreign airlines operating in the 

aviation sector of the Respondent state. They are private-owned enterprises of whom 

have received subsidies from their home states, Bonooru and Arrakis, respectively.102 

Similar to JetGreen, Caeli has also provided its services to Mekari citizens.103  

Therefore, Caeli is in like circumstance as JetGreen.  

 

b. The Claimant was accorded with less favourable treatment than 

JetGreen 

 

85. Discriminatory effect is the decisive factor to ascertain differential treatment under 

the non-impairment standard.104 Damage upon the investor is not a prerequisite to 

assert discrimination as long as it is proven that other investors in like circumstances 

has benefited from the said action.105 

 

86. In the present dispute, JetGreen was granted subsidies under the Executive Order 

while Caeli’s application was rejected by the Respondent. Caeli is the only privately 

owned foreign airline that was excluded from receiving the subsidies under the 

Executive Order.106 

 

c. The Respondent’s differential treatment is not reasonably justified 

 

 
100 Total II, ¶210; Occidental I, ¶173; Mitchell et al, p.50. 
101 Paushok, ¶315. 
102 Record, pp. 36-37, ¶46. 
103 Record, p.34, ¶34. 
104 Electrabel II, ¶7.152; Orellana, p.5.  
105 Mitchell et al, p.7. 
106 Record, p.37, ¶47. 
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87. A differential treatment is deemed unjustified when the reason behind the particular 

measure is not based on rational grounds.107 Furthermore, the tribunal in S.D Myers 

stated ‘the assessment of like circumstance’ must also take into account circumstances 

that would justify governmental regulations that treat them differently in order to 

protect the public interest.108 

 

88. In the present dispute, the Respondent failed to reasonably justify why Caeli is 

excluded from receiving the subsidies despite having satisfied the requirements 

stipulated under section 3101.109 Essentially, the refusal to grant subsidies to Caeli is 

to avoid giving it too great of an advantage for receiving double incentives, resulting 

in monopolies and disruption in the flow of competition.110 However, other foreign 

airlines in like circumstance as Caeli are allowed to receive double incentives. In 

addition, it is obvious at the time the Executive Order was applied, the Claimant was 

struggling in the market due to the currency crisis and imposition of airfare caps. 

While the subsidy would not help to alleviate all of Caeli’s financial problems, it 

would at least avoid Caeli from incurring substantial losses in its operation. Therefore, 

the Respondent had discriminated against Caeli. 

C. The Respondent undertook abusive conduct against the Claimant. 

 

89. The Respondent is prohibited under the FET standard to accord abusive treatments 

towards the investors. Conducts such as coercion, duress and harassment that involve 

unwarranted and improper pressure, power abuse, persecution, threats, intimidation 

and use of force etc, directed at the investor amounted to abusive treatment.111 While 

the Claimant is aware that the Respondent are allowed to conduct legitimate state 

action, such exercise of power must be done in good faith,112 non-discriminatory113 

 
107 Tamada, p.13. 
108 S.D. Myers, ¶250. 
109 Record, p. 36, ¶46; Record, Annex VIII, p. 56. 
110 Record, p.37, ¶46. 
111 UNCTAD – FET, p.82; Oostergetel, ¶221; Pope & Talbot, ¶181; CMC, ¶427. 
112 Frontier, ¶¶300-301. 
113 Parkerings, ¶¶280, 287. 
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and proportionate manner.114 There are two instances of abusive conduct undertook 

by the Respondent against the Claimant.  

i. The maintenance of the airfare caps is disproportionate 

 

90. The CCM had unreasonably maintained the imposition of airfare caps in contravention 

with the requirements in imposing an interim remedy stated in clause (4)(d) under 

Chapter III of MRTPA. The clause provides for the remedy imposed to be 

proportionate to the infringement committed and necessary to bring the infringement 

to an end.115  

 

91. Investment treaty tribunals have recognised that in assessing compliance with other 

elements of the FET standard, proportionality is measured by balancing regulatory 

state interests and investor interests.116 In essence, the airfare caps were placed to 

protect the interest of the Respondent by preventing Caeli from allegedly earning 

supra-competitive profits in the future,117 while still allowing Caeli to make the 

reasonable return to which they are entitled, pending the outcome of the First and 

Second Investigation.118 Due to the Respondent’s currency crisis, the costs to maintain 

Caeli’s services rose sharply relative to the airfare they could charge.119  

 

92. The Respondent’s failure to raise the airfare caps to provide an economically 

reasonable airfare levels for Caeli to charge its services sufficient to reflect the costs 

increase while also prevent it from earning supra-competitive profits had severely 

harm the Claimant financially. An economically reasonable airfare levels must allow 

the concessionaire, when operating efficiently, to obtain proceeds in an amount 

adequate to cover the costs of operations, maintenance and expansion of services, as 

well as for a business profit.120 However, the respondent maintained the same level of 

 
114 Occidental II, ¶¶404, 409. 
115 Record, p.47. 
116 Nord Stream, ¶497; Electrabel I, ¶179; OperaFund, ¶555. 
117 Record, p.34, ¶37; See also Heathrow Airport, ¶4.1.  
118 Record, p.36, ¶43. 
119 Record, p.35, ¶40. 
120 Teinver, ¶526; Re Maruba. 
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airfare caps despite increasing inflation rates,121 depriving the Claimant from 

obtaining an amount that is adequate to cover the costs of its operations, maintenance, 

expansion of services as well as business profit. 

ii. The maintenance of the airfare caps is unnecessary 

 

93. Even if the Claimant had infringed the MRTPA, the CCM had retained the airfare 

caps on Caeli even after the infringement had effectively come to an end. The term 

‘effectively’ refers to the need for the remedy imposed to fully end the infringement, 

not only in the short run but also in the long run.122 Caeli’s market share at the time of 

imposition of airfare caps is well below 50%.123 Even if Royal Narnian’s market share 

were to be taken into account, the airfare caps should have been lifted after the market 

share fell below 50%.  

 

94. On the contrary, the CCM had only lifted the airfare caps on Caeli after its market 

share fell below 40%.124 Caeli had already been imposed with hefty fines amounting 

to MON 350 million for its anti-competitive behaviour.125 Further penalising Caeli by 

imposing the airfare caps until its market share deteriorated to below 40% is in breach 

of the doctrine of res judicata.126 Hence, subsequent maintenance of the airfare caps 

is unnecessary after Caeli’s market share, when factoring in Royal Narnian’s, has fell 

below 50%. 

 

95. In short, the requirements for the imposition of interim remedy were not met by the 

Respondent amounting to abusive treatment. 

D. The Respondent frustrated the Claimant’s legitimate expectation. 

 

 
121 Record, p.36, ¶43. 
122 Ritter, p.2; Maier-Rigaud, p.207.  
123 Record, p.37, ¶49. 
124 Record, p.38, ¶55. 
125 Record, p.36, ¶45 read together with p.37, ¶49. 
126 Mobil II, ¶187. 
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96. Protection of the foreign investor’s legitimate expectations is a central part of the FET 

standard.127 The host State must accord treatments that does not affect the basic 

expectations that were taken into account by the foreign investor when making the 

investment.’128 Such expectations can arise either based on the host state’s legal 

framework;129 or by specific representation.130 The obligation not to frustrate 

investor’s legitimate expectation is explicitly found in the text of Art 9.9(3) of the 

CEPTA.131  

 

97. In evaluating the frustration of Claimant’s legitimate expectations, it must be based 

on an objective standard, i.e., whether the expectation has been reasonable at the time 

the investment was made.132 The Claimant has legitimate expectations of being able 

to use its membership in the Moon Alliance to improve Caeli’s market standing and 

reap profit from the investment. This is because (i) the Respondent had made specific 

representation to the Claimant in order to induce the investment; (ii) such 

representation was reasonably relied upon by the Claimant; and (iii) the representation 

was subsequently repudiated by the Respondent.133 

i. The Respondent had made specific representation to induce the Claimant 

to invest 

 

98. A reasonable general regulation can be considered a violation of the FET standard if 

it violates a specific commitment made towards the investor. There are two types of 

commitments which may be considered as “specific”, i.e., those specific as to their 

addressee and those specific regarding their object and purpose.134 

 

 
127 Saluka, ¶¶301-302; Electrabel I, ¶7.75; Dolzer & Schreuer, p.134. 
128 Tecmed, ¶154; National Grid, ¶173; Philip-Morris, ¶376; Saluka, ¶329.  
129 Duke Energy, ¶340; Charanne, ¶494. 
130 Dolzer & Schreuer, p.145; Stone, p.84; Schill, p.16; Vandevelde, p.66. 
131 Record, p.76. 
132 Charanne, ¶495; Tecmed, ¶157; LG&E, ¶127; Duke Energy, ¶340; Enron, ¶264; CMS, ¶275. 
133 Antaris, ¶360(3). 
134 El Paso, ¶375. OperaFund, ¶493; Muszynianka, ¶462. 
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99. The Respondent’s decision in accepting the Claimant’s bid for Caeli was based on its 

financially attractive business model.135 The proposed business model can only be 

achieved through the Claimant’s affiliation with the Moon Alliance, of which is a 

common knowledge at this juncture.136 While the prospectus relied on by the Claimant 

does not show a binding legal obligation to provide returns, it does indicate that the 

prospectus is the business model and how capital and funding are obtained,137 

ultimately reflecting how Caeli will be managed in the future.  

 

100. The subsequent signing of the Share Purchase Agreement,138 between the parties, 

reflected the Respondent’s acceptance of the Claimant’s proposed method of 

managing Caeli. It also expressed the Respondent’s will to be bound.139 Therefore, the 

Respondent had made a specific representation to the Claimant that the proposed 

business model was accepted by the Respondent to be carried out in managing Caeli.   

ii. The Claimant had reasonably relied upon such representation  

 

101. The Claimant’s reliance on the representation was reasonable in the circumstances. 

Reasonableness takes into account the ‘facts surrounding the investment’ and 

‘political, socioeconomic, cultural and historical condition prevailing in the host 

state’.140 In order to rely on a representation, even by conduct, it must amount to a 

clear and identifiable commitment which is attributable to the person who makes the 

representation and is reasonably conveyed to the addressee.141 There was a 

transformation of a ‘subjective hope into objective expectations’ both in the mind of 

the Claimant and through the eyes of a third-party observer.142  

 

 
135 Record, p.31, ¶24. 
136 Record, p.31, ¶23; Record, pp.31-32, ¶24. 
137 SolEs Badajoz, ¶63. 
138 Record, p.32, ¶26. 
139 Total I, ¶121. 
140 Parkerings, ¶331. 
141 El Paso, ¶378; Continental Casualty, ¶261. 
142 Mamidoil, ¶643. 
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102. Firstly, the Respondent actively took measures to attract foreign investors to invest in 

Caeli. The MRTPA was revised,143 the motion for the privatisation of Caeli was 

prioritised in the cabinet meeting,144 and part of Caeli’s ballooning debt was 

transferred to Mekar Airservices.145 This shows that the Respondent is committed to 

privatise Caeli by addressing potential investors’ concerns.146 Therefore, when both 

parties signed the Share Purchase Agreement, an investor in the aviation industry 

could have plausibly expected that those standing and enduring conditions would 

continue to exist.   

 

103. Secondly, the agreement signifies that the Respondent accepted the Claimant’s 

method of managing Caeli as propagated in the proposed business model. There is no 

reason to doubt Mekar Airservices’ credibility to accept the proposal on behalf of the 

Respondent as it is a state-owned and controlled transition vehicle to which Caeli’s 

assets and part of its debt liability were transferred.147 In reliance of the representation, 

arrangements such as ground handling matters,148 and fleet expansion through 

contracts with fellow Moon Alliance member,149 were arranged. Therefore, it is 

reasonable for the Claimant to rely on the representation given to manage Caeli in 

such a manner subject to the undertaking made with the CCM.  

iii. The Respondent has subsequently repudiated the representation 

 

104. The CCM had launched the First Investigation against Caeli on the ground that it 

engaged in high-level co-operation with Royal Narnian, leading to an enjoyment of 

54% market share.150 This allegation is baseless as Caeli and Royal Narnian had only 

engaged in basic interlining agreement, forming a “standard” alliance. Co-operation 

pertaining to airport lounges, terminals, IT platforms, check-in operations and code-

 
143 Record, p.30, ¶19. 
144 Record, p.31, ¶21. 
145 Ibid. 
146 Note 143. 
147 Note 143. 
148 Record, p.32, ¶27. 
149 Ibid. 
150 Record, p.34, ¶36. 



TEAM 1582 AMOR G 

 

29 
 

sharing arranged between the two airlines151 fall under the category of low-level to 

mid-level co-operation.152 

 

105. It should be noted that mere similarity in airline alliance does not indicate that there 

is a highly integrated joint venture amongst Moon Alliance members as competition 

authorities must engage in a fact-intensive inquiry to determine the structure, scope 

and overlap created by each transaction.153 The burden of proof is on the Respondent 

to prove the absence of arms-length transaction.154 Based on the facts, alliance 

members had, at best, only engaged in basic, arms-length arrangements with each 

other due to absence of special relationship.155 Each member is trusted to safeguard 

and manage their resources as if their own without interference.156    

 

106. Hence, the level of cooperation that existed between Caeli and Royal Narnian falls 

within the range of cooperation allowed by the CCM. The investigation initiated is 

without legal basis but was done as to eliminate one of Caeli’s means of managing 

themselves.   

E. Alternatively, the concept of creeping FET violation has satisfied the high 

threshold under CIL. 

 

107. The standard applicable for a finding of violation under Art 9.9 of the CEPTA is the 

minimum standard of treatment found under CIL.157 It sets a high threshold which 

requires a conduct to be:  

“Arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory…or 

involves a lack of due process leading to an outcome which offends judicial 

propriety”.158  

 
151 Record, p.32, ¶27. 
152 OECD II, p.10; EU/DOT Alliance Report, p.4; Tugores-García, p.17. 
153 EU/DOT Alliance Report, p.5. 
154 Connellan et al, p.10 ; Born, pp.2313-2314. 
155 IVS, p.19. 
156 Reficar, ¶3. 
157 Crawford, pp.613-614; Vento Motorcycles, ¶282. 
158 Waste Management, ¶98. 
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A conduct which only amounted to mere illegality or lack of authority under the 

domestic law of a state does not satisfy the MST.159   

 

108. The concept of a ‘creeping’ FET violation has been applied in instances whereby an 

aggression of minor breaches relating to the same case160 would constitute a breach of 

FET standard when a seemingly minor breach is not alone sufficient to breach the 

standard.161 This understanding is in line with the well-established principle that 

claims of breach of FET standard must be assessed holistically and that the record as 

a whole on a balance of probabilities162 to determine whether there has been a breach 

of international law.163 

 

109. In the present dispute, even if the tribunal does not find the Respondent’s conduct – 

considered individually – amounted to an FET violation, the concept of creeping FET 

violation has satisfied the high threshold under CIL. After the re-election of LPM back 

to power, they had explicitly declared their intention to renationalise the industry.164 

All of the conducts elaborated under sub-grounds (A), (B), (C) and (D) when assessed 

as a whole reflects the Respondent’s true intention, thereby satisfying the high 

threshold of MST under CIL. 

 

  

 
159 Merrill & Ring, ¶219. 
160 Kardassopoulos, ¶¶410, 451; Metalclad, ¶99; Vesel, p.559. 
161 Vesel, pp.563-564. 
162 Khan, ¶375. 
163 GAMI, ¶97; RosInvestCo, ¶599. 
164 Record, p.35, ¶41. 
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IV. THE TRIBUNAL SHOULD APPLY THE FAIR MARKET VALUE METHOD 

FOR THE QUANTIFICATION OF DAMAGES.  

 

110. The Respondent’s actions breached the FET standard under Art 9.9 of the CEPTA; 

thereby, entitling the Claimant to claim for full compensation. When assessing 

quantum, tribunals will seek to place the injured party in the same position that they 

would have been if the injury had not occurred.165 The function of damages is purely 

compensatory and is not meant to punish the responsible state.166 No single valuation 

method is universally applicable for all appraisal purposes.167  

   

111. In the context of international investment arbitration, the basis of valuation is 

determined by carefully observing the legal basis for the valuation.168 The tribunal 

must interpret the provisions in the treaty in light of international rules and principles 

found in ASR, international case law, World Bank Guidelines on Investment,169 

International Valuation Standards,170 et cetera. While there is no unanimously 

recognised standard of proof in international arbitration, tribunals often considered it 

to be on the balance of probabilities.171  

 

112. FMV is defined as:  

 

“An amount at which property would change hands between a willing buyer 

and a willing seller, neither being under compulsion to buy or sell, and each 

having reasonable knowledge of the relevant facts.”172  

 

According to this standard, the valuation date would be granted at the date of the treaty 

breach brought forward to the date of the award. The application of the FMV standard 

may lead to higher amount of full reparation awarded in investment arbitration than 

 
165 Factory at Chorzow, ¶125; ASR, Art 31. 
166 ASR, Art 36; Friedman and Lavaud, p.96. 
167 Pratt, p.27.  
168 Marboe, p.173. 
169 Beharry and Bräutigam, p.5. 
170 Marboe, pp.161-162. 
171 Connellan et al, p.11. 
172 Mobil I, ¶123; Starrett, ¶277; Cartwright, ¶12,926. 
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the market value standard. Under the hypothetical normal course of events formula 

under the FMV measure of damages, extraordinary events such as economic crisis 

that would have contributed to the damages are being ignored.173  

 

113. In this case, the tribunal should apply the FMV standard for the quantification of 

damages because (A) the Respondent failed to comply with the elements under market 

value standard; (B) the applicable valuation standard should be read alongside the 

MFN obligation contained under the CEPTA; and (C) the treaty breach has the same 

effect as expropriation. (D) Alternatively, the effects of value-depressing measures 

taken by the Respondent should be disregarded. 

A. The Respondent failed to comply with the elements under market value 

standard. 

114. IVS defined market value as:  

 

“The estimated amount for which an asset or liability should exchange on the 

valuation date between a willing buyer and a willing seller in an arm’s length 

transaction, after proper marketing and where the parties had each acted 

knowledgeably, prudently and without compulsion.”174  

 

115. Specifically, the definition emphasised on the agreement reached between parties 

without compulsion. The IVS makes clear that “without compulsion” means “each 

party is motivated to undertake the transaction, but neither is forced or unduly coerced 

to complete it.”175 Contrary to the definition, the Claimant was pressured to sell their 

shares in Caeli at a price offered by the Respondent due to duress from the latter.  

 

116. While the Claimant may have had a strong interest to attract investors in order to 

undertake its business plan,176 the record suggest that they were unduly coerced to 

complete the transaction with the Respondent. Previously, the Claimant managed to 

 
173 Wöss and Román, p.113. 
174 IVS, p.18, ¶30.1. 
175 Deutsche Telekom, ¶251; IVS, p.20, ¶30.2. 
176 Record, p.38, ¶56. 
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secure a buyer for their stakes in Caeli for USD 600 million,177 in compliance with 

Art 39 (1)(a) of the Share Purchase Agreement.178 However, the Respondent had 

distorted the narrative, alleging non-compliance of the provision due to absence of 

arms-length transaction between the two alliance members,179 and brought the matter 

before a tribunal180 tainted with corruption allegations.181 Furthermore, the 

Respondent sought to enforce the award even after it was set aside by the Supreme 

Arbitrazh Court. This led the Claimant to an unfruitful eight months search for another 

buyer182 while the company’s financial health deteriorates to the verge of 

bankruptcy.183 Eventually, the Claimant was pressured to sell their shares in Caeli. 

 

117. Hence, the Claimant’s financial standing as a result of the Respondent’s measures 

serves as “the only rational explanation”184 for the Claimant’s acceptance of the 

Respondent’s reduced offer.185  

B. The applicable valuation standard should be read alongside the MFN 

obligation contained under the CEPTA.  

 

118. One of the first steps to determine whether a party may be entitled to compensatory 

damages is by identifying the laws applicable to damages.186 Notably in international 

arbitration, the parties’ agreement is paramount as it specify the conditions for the 

recovery of damages as well as the categories recoverable.187  

 

119. In the present dispute, Art 9.21(1)(a) of the CEPTA did provide for final award to be 

awarded in the form of monetary damages at a market value unless the breach amounts 

 
177 Record, p.58. 
178 Record, p.52. 
179 Record, p.39, ¶57. 
180 Ibid. 
181 Record, p.39, ¶60; p.64, ¶14. 
182 Record, p.40, ¶63.  
183 Record, p.40, ¶64. 
184 Deutsche Telekom, ¶252. 
185 Record, p.40, ¶63. 
186 Connellan et al, p.9. 
187 Ibid. 



TEAM 1582 AMOR G 

 

34 
 

to an expropriation.188 Nevertheless, Art 9.21(1)(a) should be read together with Art 

9.7(1) of the CEPTA which provides for the MFN treatment obligation on the part of 

the host state.189 However, the reading of Art 9.7(1) is subjected to the exceptions 

under clause (2) which states that “Substantive obligations in other international 

investment treaties and other trade agreements do not in themselves constitute 

‘treatment’.”190  

 

120. A “substantive obligation” requires the basic measures needed for full enjoyment of 

the rights guaranteed.191 Although each investment treaty is different, the substantive 

obligations of the host economy are almost similar, which include requirement of non-

discrimination, FET, full protection and security, obligation to observe undertakings, 

prohibition against illegal expropriation and guarantee of free transfer of funds related 

to investments.192  

 

121. In the present dispute, the Respondent has an obligation to treat the Claimant 

favourably once they are established and operating in their economy,193 when the 

articles are read conjunctively. The MFN obligation also extends to compensation 

standard applied under Art 13 of the 2006 Arrakis – Mekar BIT,194 and in tribunals195  

as it does not fall within the definition of “substantive obligation”. Notably, the 

difference in treatment accorded to the Claimant is likely to depend on the treaty 

commitments made between the Respondent and Bonooru, the Claimant is covered 

by an MFN treatment clause which entitles them to receive the same favourable 

treatment that a third foreign investor from Arrakis is receiving,196 particularly in the 

sale or disposal of their investment in the Respondent’s territory.197  

 

 
188 Record, p.82. 
189 Record, p.76. 
190 Ibid. 
191 Council of Europe – ECHR, p.16.  
192 APEC, p.12. 
193 UNCTAD – MFN, p.28. 
194 Record, p.84. 
195 Record, p.87, ¶15. 
196 UNCTAD – MFN, p.28. 
197 Record, Art 9.7, p.76. 
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122. In applying the MFN obligation, an analysis of less favourable treatment rests on 

objective premises,198 using the but-for premise.199 The Claimant would have been in 

a better financial state had there not been treaty breach by the Respondent. Although 

it is normal for investments to suffer from losses throughout its operation, the 

Claimant’s losses would have been substantially reduced if not for the Respondent’s 

measures against the Claimant, i.e., unlawful initiation of investigations,200 

discriminatory granting of subsidies under the  Executive Order,201 disproportionate 

and unnecessary maintenance of airfare caps,202 enforcement of an already set aside 

award,203 among others, which when considered either individually or as a whole 

amounts to a treaty breach. Against this background, the Respondent refuses to 

provide full compensation to the Claimant.204  

C. The treaty breach has the same effect as expropriation.   

 

123. The breach of Art 9.9 of the CEPTA by the Respondent has the same effect as an 

expropriation. Despite the Respondent’s breach did not amount to expropriation per 

se, tribunals have applied the FMV standard to other treaty breaches which have 

resulted in the same effect as an expropriation.205 An investment is deemed to be 

expropriated when the investor’s rights had been interfered that deprives the owner of 

fundamental rights of ownership or the use or reasonably-to-be-expected economic 

benefit of the property in whole or in significant part.206  

 

124. In the present case, the Respondent’s conducts had significantly deprived the Claimant 

of the use and reasonably-to-be-expected economic benefit of their investment. 

Against the background of the currency crisis in 2017,207 the Claimant was impeded 

 
198 UNCTAD – MFN, p.29. 
199 Wöss and Román, pp.108-109. 
200 See 73 & 74 of Memorial. 
201 See 82-88 of Memorial. 
202 See 90-95 of Memorial. 
203 See 75-77 of Memorial. 
204 ASR, Art 31(1) & Art 36(1). 
205 Murphy, ¶482; Gemplus, ¶¶12-26, 12-52; CMS, ¶410; Santa Elena, ¶87. 
206 UNCTAD – Expropriation, p.64; Fortier and Drymer, p.305. 
207 Record, p.35, ¶39. 
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from amending their airfare prices even after the maintenance of the airfare cap is no 

longer proportionate and necessary,208 impeding them from adjusting their airfare 

suiting the economic development in the Respondent’s state.209 Additionally, the 

Claimant is forced to maintain the airfare cap and all of their efforts to have their 

defence to be heard in the court has been denied by way of premature dismissal of 

their claims on merits by the high court.210 Despite the Claimant’s attempt to resolve 

subsequent dispute at the SCC, the award was tainted with corruption allegations 

subsequently enforced by the Respondent.211 In short, not only was the Claimant 

deprived of economic benefits reasonably to be expected from their investment, they 

had also been deprived of the right to exercise their rights as an investor to defend 

their investment.    

D. Alternatively, the effects of value-depressing measures taken by the 

Respondent should be disregarded. 

 

125. Tribunal in Burlington case found that when quantifying the value of a going concern, 

the effects of value-depressing measures taken by the state related to the investment 

should be disregarded.212 The rationale behind the principle is to avoid opportunistic 

behaviour by the state.  

 

126. In the present dispute, the Respondent’s conducts have greatly depreciated the value 

of the investment to the extent that they had benefited from an unjust enrichment. It 

should be noted that the Respondent was the cause of their own economic crisis.213 In 

addition to the measures conducted, the Respondent had also announced plans to 

renationalise multiple enterprises in the tourism sector as well as its ongoing 

privatisation programmes which resulted to a series of foreign investor to pull out 

from the Respondent’s market.214 The Respondent’s change of economic policy 

 
208 See 90-95 of Memorial. 
209 Record, p.36, ¶43. 
210 See 70-72 of Memorial. 
211 See 75-77 of Memorial. 
212 Burlington, ¶362; Factory at Chorzow, ¶¶160, 177. 
213 Record, p.35, ¶39.  
214 Record, p.35, ¶41. 
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provides an indication of trade and investment restriction which would shift an 

economy to a less efficient and sustainable mix of investment, production and 

consumption patterns, depressing economic growth prospects.215 Understandably, this 

causes the existing  investors to throw in the towel and remove themselves from the 

Respondent’s economic landscape to avoid huge losses.216  

 

127. In conclusion, even if the market value standard is used for the quantification of 

damages, the value-depressing measures undertook by the Respondent should not be 

factored into the calculation as it would unjustly enrich the Respondent. 

 

  

 
215 OECD I, p.40; Edwards, p.1359. 
216 Record, p.35, ¶41. 
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PRAYERS FOR RELIEF 

 

The Claimant respectfully requests the Tribunal to adjudicate and declare that: 

1. The Tribunal has jurisdiction under Chapter 9 of the CEPTA; 

2. The Tribunal would grant the leave sought for filing amici submissions; 

3. The Respondent has violated the FET standard under Art 9.9 of the CEPTA; 

4. The “fair market value” is the appropriate compensation standard.  

 

 

On behalf of the Claimant 

 

 


