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SUMMARY OF FACTS

 

 

1. Claimant, Vemma Holdings Inc. (“Vemma”), is an airline holding company incorporated in 

the Commonwealth of Bonooru with 100% ownership in Royal Narnian, a leading global 

airline. On 5 January 2011, Vemma gained 85% ownership of Caeli Airways JSC (“Caeli”) 

from Respondent, The Federal Republic of Mekar (“Mekar”). The State-owned Mekar 

Airservices Ltd. held on to 15% ownership. 

 

2. Mekar put up Caeli for bidding under their privatization program in which Vemma prevailed 

as the winning bidder, based on their competitively priced bid and membership in the Moon 

Alliance. Vemma inherited existing discounts on airport services, landing, and navigation fees 

at Phenac International Airport previously granted to Caeli.  

 

3. The increasing demand for regional and international air services, access privileges through 

the Moon Alliance, and the expansion to other destinations allowed Caeli to generate profit 

and refinance its debt within three (3) years. Caeli’s stellar success drew the attention of the 

Competition Commission of Mekar (CCM), which launched an investigation in 2016 into 

whether Caeli had adopted predatory pricing strategies intending to hinder competition in the 

domestic market.  

 

4. Concurrently with its investigation, the CCM placed caps on Caeli Airways’ airfare to prevent 

it from earning supra-competitive profits in the future without conducting prior investigation 

and gaining approval for the implementation of the same. The airfare caps imposed prevented 

Caeli Airways from making a profit when the currency of Mekar experienced a sudden 

deflation that began in late 2016. Furthermore, the CCM failed to meet all the circumstances 

required under the Monopoly and Restrictive Trade Practice Act, as Amended in 2009 (Annex 

V) to open an investigation as it should have only considered Caeli’s market share, which was 

below 50%, specifically Caeli's market share was 43%.1  

 
1 Uncontested Facts, ¶14.  
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5. The second investigation instituted by the CCM December 2016, forwarded by the Mekari 

regional airlines, alleges that Caeli’s dominant position prevents its competitors from 

expanding in the market. However, Caeli stressed that most of its business is generated on 

long-haul routes not flown by other airlines.2 

 

6. The fines associated with the first CCM investigation, along with the consequence of the 

second investigation that Caeli’s competitors requested, were unfair and arbitrary. As part of 

these illegally instigated investigations, violating Mekari law and the CEPTA, the CCM placed 

airfare caps on Caeli. Although Vemma recognizes the caps were reasonable, Vemma strictly 

maintains that the investigations were illegal, especially that under Mekari Laws, enforcing 

fines cannot be imposed pending Court review.3 

 

7. Mekar suffered a currency crisis in 2017, resulting in the severe inflation of the prices of goods 

and services. However, Respondent still required enterprises to denominate their goods and 

services in Mekari MON, preventing Caeli, among other companies, from making a profit 

while the Mekari MON faced a period of devaluation. Caeli sought the permission of the 

Secretary of Civil Aviation of Mekar to denominate its airfare in US dollars because of the 

crisis. The Secretary approved the same for all airlines operating in its territory. However, the 

airlines’ exemption from the Mekari MON denomination was short-lived, as a 30 January 

2018 decree nullified the same. 

 

8. Executive Order 9-2018 granted subsidies to airlines, including foreign airlines owned by 

holding groups from Arrakis, and received subsidies from their home states like Caeli 

Airways. However, Caeli Airways’ application was denied without sufficient justification, 

arbitrarily discriminating against Vemma, providing an unfair advantage to Caeli’s locally-

owned competitors.  

 

 
2 Uncontested Facts, ¶38.  
3 Uncontested Facts, ¶50 
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9. Vemma decided to sell its stakes in Caeli and found Hawthorne group to buy the same. In 

compliance with Article 39 of the Shareholder’s Agreement (Annex VI), Vemma conveyed a 

written Offer Notice to Mekar Airservices regarding the material terms of Hawthorne’s offer, 

which constitutes an offer for purchase to Mekar Airservices on the same material terms from 

the Third-Party Offer. However, Mekar Airservices rejected the offer, compelling Vemma to 

halt selling the stakes of Caeli to Hawthorne for a profitable deal.  

 

10. Mekar raised the conflict to the Sinnoh Chambers of Commerce for arbitration, where Mr. 

Cavannaugh, a former arbitration counsel of Mekar in various cases, was the sole arbitrator.4 

On 9 May 2020, the award in favor of Mekar Airservices was set aside by the Supreme 

Arbitrazh Court of Sinnograd after finding that “the award is in conflict with public policy of 

the Principaute de Sinnoh” as there was corruption by the sole arbitrator, Mr. Cavannaugh.5 

Despite such ruling, Mekari Courts recognized and enforced the award favoring Mekar 

Airservices on 23 August 2020.6 

 

11. Claimant was ultimately compelled to sell a stake of Caeli to Mekar for a meager 400 million 

USD despite having purchased such at 800 million USD. Thus, this led to a biased treatment 

towards Vemma and Caeli Airways; and because they could not earn a profit, they were being 

restricted through the imposed rules, forcing them to withdraw ownership.  

 

12. Although Vemma’s investment strategies benefited Caeli and Mekar, Mekar consistently 

impeded Vemma’s efforts by halting the growth of Caeli. However, Vemma persisted with its 

successful strategy until their investment began turning sour due to acts and omissions 

deliberately pursued by Mekar, ultimately leading to the capitalization by Mekar on the 

investment that led to the detriment to Vemma, leading Vemma to the brink of bankruptcy.7 

  

13. Claimant is entitled to protection under the Comprehensive Economic Partnership and Trade 

Agreement (the “CEPTA”), which entered into force between Claimant’s home State of 

 
4 CILS 202 report, Annex XII 
5 [2020] SACS 2058, Annex XIII 
6 Annex XIV & XV 
7 Notice of Arbitration.  
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Bonooru and Respondent State Mekar on 15 October 2014. On 17 November 2020, the ICSID 

Secretariat received and registered the submission of Claimant Vemma, for their request for 

arbitration under the ICSID Additional Facility Rules considering that Bonooru has signed and 

ratified the ICSID Convention, while Mekar has not. 
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ARGUMENTS 

 

ISSUE A: THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT CLAIMS 

UNDER ARTICLE 9 OF THE CEPTA AND THE ICSID ADDITIONAL FACILITY 

RULES, AND THE SUBMITTED CLAIMS ARE ADMISSIBLE 

 

I. The Tribunal has Jurisdiction Over the Submitted Claims 

 

14. At the outset, the Claimant affirms and recognizes its legal burden of proving that: first, it 

satisfies the jurisdictional considerations provided for in Article 9.16 of the Bonooru – Mekar 

CEPTA, and second, its submitted claims distinctly fall within the ambit of the Tribunal’s 

jurisdiction. 

  

15. As such, the Claimant would like to acquaint this Tribunal that, for the first issue, it will 

dedicate separate sections for jurisdiction and admissibility to establish that: first, the Tribunal 

has jurisdiction over the submitted claims (I), and second, the submitted claims are admissible 

(II).   

 

Concise Statement of Vemma Holdings Inc.’s Position on Jurisdiction  

 

16. First, the Claimant rejects the Respondent’s main jurisdictional objection that the present 

dispute constitutes a State-to-State arbitration, and submits that this Tribunal has jurisdiction 

ratione personae— first, the Claimant is a protected investor under the CEPTA, and second, 

the Claimant cannot be deemed as a State-owned enterprise.  

 

17. Second, the Tribunal has jurisdiction ratione temporis— first, the Claimant’s investment is a 

covered investment, and second, Article 1.6(1) of the CEPTA supersedes Article XI(3) of the 

1994 Bonooru - Mekar Bilateral Investment Treaty. 
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18. Third, the Tribunal has jurisdiction ratione materiae— first, the definition clause of Article 

9.1 of the CEPTA determines that the Claimant has a qualifying investment, and second, this 

case involves a legal dispute which this Tribunal has the competence to resolve under Article 

2(1) of the ICSID Additional Facility Rules. 

  

19. Lastly, the parties have satisfied the jurisdiction ratione voluntatis under Article 9.17 of the 

CEPTA since the Claimant and the Respondent have signified their consent to submit an 

arbitration claim, and the Respondent’s standing consent generates the agreement to arbitrate.   

 

A. The Tribunal has Jurisdiction Ratione Personae 

 

20. It is Claimant’s submission that this Tribunal has jurisdiction ratione personae on two levels: 

first, the Claimant is a protected investor for purposes of the CEPTA, and second, the Claimant 

cannot be deemed as a State-owned enterprise. 

 

1. Claimant is a Protected Investor for Purposes of the CEPTA 

 

21. For purposes of the CEPTA, Article 9.1 defines an Investor as “a Party, a natural person, or 

an enterprise of a Party, other than a branch or a representative office, that seeks to make, is 

making or has made an investment in the territory of the other Party…”8 

 

22. This definition, read alongside with Article 9.16, paragraph 1(a), permits “an investor of a 

Party on its own behalf”9 to submit a claim to arbitration under the enumerated rules in Article 

9.16, paragraph 2. 

 

23. Article 2(a) of the ICSID Additional Facility Rules authorize the Secretariat of the Centre to 

administer arbitration proceedings between a State (or a constituent subdivision or agency of 

a State) and a national of another State… which are not within the jurisdiction of Article 25 of 

 
8 Moot Problem, CEPTA, p. 71, Article 9.1 
9 Moot Problem, CEPTA, p. 71Article 9.16 (1) (a) 
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the ICSID Convention because either the State party to the dispute or the State whose national 

is a party to the dispute is not a Contracting State.”10 

 

24. In this case, the Tribunal should find that the Claimant is a protected investor  under the 

CEPTA for two reasons: first, it is an enterprise of a Party, and second, it has made an 

investment in the territory of the other Party on account of its acquisition11 and operation12 of 

the Caeli Airways. 

 

25. Therefore, under the CEPTA, the Claimant is indeed a protected investor. 

 

a. The Claimant is an Enterprise of a Party to the CEPTA 

 

1. The Claimant contends that it is an enterprise of a Party. The definition of investor 

contained in Article 9.1 further provides that— 

 

For the purposes of this definition, an enterprise of a Party is: 

 

(a) an enterprise that is constituted or organised under the laws 

of that Party and has substantial business activities in the 

territory of that Party...13 

 

26. It is a recognized investment treaty practice to use “enterprise of a Party”14 or “economic 

enterprise”15 when referring to investors that are juridical persons. The Tribunal in Tokios 

Tokelés v. Ukraine, citing Professor Schreuer, recognized that "[d]efinitions of corporate 

 
10 ICSID-AF, Article 2 
11 Moot Problem, Notice of Arbitration, p. 2, ¶ 7; Uncontested Facts, ¶ 24 
12 Moot Problem, Notice of Arbitration, p. 2, ¶ 9; Uncontested Facts, ¶ 29 
13 Moot Problem, CEPTA, p. 71, Article 9.1 
14 Canada - China BIT (2012), Mexico - United Arab Emirates BIT (2016) 
15 Slovakia - Syrian Arab Republic BIT (2009), China - Portugal BIT (2005), Kazakhstan - Lithuania BIT (1994), 

China - Mongolia BIT (1991) 
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nationality…in treaties providing for ICSID’s jurisdiction will be controlling for the 

determination of whether the nationality requirements…have been met.”16 

 

27. Per Article 9.1, the two tests required to be considered as an enterprise of a Party are as follows: 

(1) the incorporation test— it must be constituted or organized under the laws of that Party, 

and (2) the substantial business activities test— which considers the materiality of the business 

activity17 as the decisive factor. 

 

28. This Tribunal should find that the Claimant is an enterprise of a Party because it satisfies the 

twin requirements to be considered as such. 

 

 

i. The Claimant is Incorporated According to the Companies Act of Bonooru 

 

29. For the first test, Claimant satisfies the incorporation test because its registered office is in 

Szeto, Bonooru18. 

 

30. As a matter of treaty practice, several Bilateral Investment Treaties or BITs employ the 

incorporation approach.19 In other words, these investment treaties consider a juridical person 

a protected investor if it is constituted or organised under the laws of a treaty Party. 

 

31. In this case, there are three facts in support of this proposition: first, the Claimant is “an airline 

holding company incorporated pursuant to the laws of the Commonwealth of Bonooru”20; 

second, this fact is confirmed by the Memorandum of Association of Vemma Holdings Inc. 

such that “the registered office of the Company shall be 4, Navalny Drive, 0934 Szeto, 

 
16 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18, Decision on Jurisdiction (29 April 2004) ¶ 26 
17  Limited Liability Company Amto v. Ukraine, SCC Case No. 080/2005, Final Award (26 March 2008) ¶ 69 
18 Par. 2, Memorandum of Association of Vemma Holdings Inc., Annex IV, p.44 
19 United Kingdom - India BIT (1994), Mexico - United Kingdom BIT (2006), El Salvador - UK BIT (1999) 
20 Moot Problem, Notice of Arbitration, p. 2, ¶ 1 
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Bonooru”21; and third, it is likewise provided that the incorporators “apply for the registration 

of the Company under Section 7 of the Companies Act…”22 

 

32. Therefore, the incorporation test confirms that the Claimant is an enterprise constituted and 

organized under the Companies Act of Bonooru. 

 

ii. The Claimant has Substantial Business Interests in the Commonwealth of Bonooru 

 

33. For the second test, the Claimant contends that it has substantial business interests in Bonooru 

on account of its 100% ownership23 and operation24 of Bonooru’s flag carrier, the Royal 

Narnian. 

 

34. The Tribunal in AMTO v. Ukraine has dealt with the notion of “substantial business interest.” 

In finding that AMTO has substantial business activities in the territory of Latvia, the Tribunal 

noted that while the ECT nor the Final Act of the European Energy Charter Conference does 

not contain a definition or guidance for the interpretation of “substantial”, it posited that— 

 

‘substantial' in this context means 'of substance, and not merely of 

form'. It does not mean 'large', and the materiality not the magnitude 

of the business activity is the decisive question25. 

 

35. While the Claimant notes that AMTO v. Ukraine was decided under the regime of Stockholm 

Chamber of Commerce and several ICSID tribunals26 have not had any issue alluding to the 

holding in AMTO v. Ukraine, the Claimant submits that this Tribunal may be guided by the 

same. 

 
21 Moot Problem, Memorandum of Association, Annex IV, ¶ 2 
22 Moot Problem, Memorandum of Association, Annex IV, ¶ 5 
23 Uncontested Facts, ¶10 
24 Uncontested Facts, ¶ 9 
25 LLC Amto case ¶ 69 
26 9REN Holding S.a.r.l v. Kingdom of Spain, ICSID Case No. ARB/15/15, Award (31 May 2019); NextEra Energy 

Global Holdings B.V. and NextEra Energy Spain Holdings B.V. v. Kingdom of Spain, ICSID Case No. ARB/14/11, 

Decision on Jurisdiction, Liability and Principles of Quantum (12 March 2019) 

; Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain, ICSID Case No. ARB/14/1, Award (16 May 2018) 



 

 10 

 

36. In this case, these facts point to the conclusion that the Claimant has substantial business 

activities in Bonooru: first, the Claimant was established to continue “business as a national 

airline”27 under Article 3(a) of its Memorandum of Association, and second, after Bonooru 

Air was split into three airlines, the Claimant owned and operated Royal Narnian as the flag 

carrier of Bonooru28 

 

37. These factors, taken all together, all point to the conclusion that the Claimant satisfies the 

second test and that it has material business activities in Bonooru. 

 

2. The Claimant is Not a State-Owned Enterprise 

 

38. In its bid to strip this Tribunal of jurisdiction over the present dispute, the Respondent 

dismisses and hastily asserts that: first, the Claimant lacks standing because it qualifies as a 

State-owned enterprise on account of its existing ties with the government of Bonooru and the 

increase of its interest to a controlling 55% stake by March 202129 and second, this dispute 

constitutes State-to-State arbitration30. 

 

39. The Claimant is not a State-owned enterprise. It is incumbent upon the Respondent to prove 

the following: first, that the Claimant is indeed a State-owned enterprise, and second, the 

provisions of the CEPTA and the ICSID AF categorically deny protection to State-owned 

enterprises. 

 

3. A Finding that Claimant Vemma is a State-Owned Enterprise has no Repercussions to 

its Standing and this Tribunal’s Jurisdiction Since the Exclusion under the CEPTA and the 

ICSID Additional Facility Rules Does Not Extend to State-Owned Enterprises 

 

 
27 Moot Problem, Memorandum of Association, Annex IV, ¶ 3(a) 
28 Uncontested Facts, ¶ 9 
29 Moot Problem, Response to Notice ¶ 4 
30 Moot Problem, Response to Notice ¶ 2 
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40. The Claimant stands by its position that it is not a State-owned enterprise. Conversely, in the 

event that this Tribunal finds that Claimant is a State-owned enterprise, it has no repercussions 

to the Claimant’s standing and this Tribunal’s jurisdiction because State-owned enterprises are 

not categorically excluded under the CEPTA and the ICSID Additional Facility Rules. 

 

41. Within the terms of the CEPTA— first, there is no provision which explicitly or impliedly 

excludes State-owned enterprises from submitting a claim to arbitration particularly under 

Article 9.16; second, the investor’s definition clause is couched in general terms and is broad 

enough to cover State-owned enterprise as a qualified investor; third, the CEPTA’s preamble 

and the objectives set out in Article 1.3 does not even give the slightest hint as to the exclusion 

of State-owned enterprises. 

 

42. Within the terms of ICSID AF, Professor Schreuer31 made the following observations—first, 

the text discloses that there is no express exclusion of protection regarding State-owned 

enterprises considering that “[t]he Convention provides for the settlement of disputes between 

States and nationals of other States”; second, the travaux preparatoires likewise reveals that 

a conscious decision was made to exclude States, State agencies or international organisations 

from access to ICSID proceedings on the investor's side; and third, in pursuit of the 

Convention’s objectives to depoliticize disputes, the exclusion extends to States, not State-

owned enterprises. 

 

43. The Broches’ Test, advanced by Aron Broches, is the relevant test in ascertaining the standing 

of State-owned enterprises to bring a claim to arbitration.32 As a general rule, “a mixed 

economy company or government-owned corporation should not be disqualified as a national 

of another Contracting State.” There are two exceptions which would disqualify a government-

owned corporation: first, if it is acting as an agent for the government, or second, if it is 

discharging an essentially governmental function.”33 The Broches’ Test was adopted in the 

 
31 Christoph H. Schreuer, The ICSID Convention: Commentary 290 (2001). 
32Paul Blyschak, State-Owned Enterprises and International Investment Treaties: When are State-Owned Entities 

and Their Investments Protection, 6 J. INT'l L & INT'l REL. 1 (2011). 
33  Vol. 136, Broches, A., The Convention on the Settlement of Investment Disputes between States and Nationals of 

Other States, Recueil des Cours, 345 (1972) 
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cases of CSOB v. Slovak Republic34 and Beijing Urban Construction v. Yemen35, among 

others. 

 

44. The Tribunal in CSOB v. Slovak Republic applied the Broches’ Test and concluded that 

Respondent has failed to sustain its contention that the Centre lacks jurisdiction and the 

Tribunal competence to hear this case on the ground that Claimant was acting as an agent of 

the State or discharging essentially governmental activities as far as this dispute is concerned.36 

In sustaining this finding, it was also noted that there is no denying that “CSOB acted on behalf 

of the State in facilitating or executing the international banking transactions and foreign 

commercial operations the State wished to support and that the State’s control of CSOB 

required it to do the State’s bidding in that regard. But in determining whether CSOB, in 

discharging these functions, exercised governmental functions, the focus must be on the nature 

of these activities and not their purpose. While it cannot be doubted that in performing the 

above-mentioned activities, CSOB was promoting the governmental policies or purposes of 

the State, the activities themselves were essentially commercial rather than governmental in 

nature.”37 

 

45. The Tribunal in Beijing Urban Construction v. Yemen alluded to the Broches’ Test and the 

principle laid down in CSOB v. Slovak Republic. It ruled that: first, BUCG was performing 

its work on the airport site under a construction contract as a commercial contractor and not 

as an agent of the Chinese Government,38 and second, BUCG was not fulfilling Chinese 

governmental functions within the sovereign territory of the Republic of Yemen.39 

 

46. In this case, the Respondent has been harping on the exclusion of State actors vis-à-vis State-

owned enterprises without due regard to the rules and principles applicable. The Claimant 

 
34 Ceskoslovenska Obchodni Banka, a.s. v. The Slovak Republic, ICSID Case No. ARB/97/4, Decision of the 

Tribunal on Objections to Jurisdiction (24 May 1999) 
35 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, ICSID Case No. ARB/14/30, Decision on 

Jurisdiction, (31 May 2017) 
36 CSOB v. Slovakia ¶ 27 

37 id. ¶ 20 

38 Beijing Urban Construction ¶ 41 

39id. ¶ 44 
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wishes to underscore that this Tribunal ought to look at the nature of the activities and 

transactions it undertook. The Claimant’s acquisition and operation of Caeli in the Respondent 

State were undeniably commercial rather than governmental in nature. While the Respondent 

may argue that one of the Claimant’s avowed purpose was to operationalize the mobility rights 

under Article 70 of the Constitution Act of Bonooru40, the governmental feature was merely 

auxiliary to the commercial nature of the Claimant’s business activities. 

 

47. Therefore, a finding that the Claimant is a State-owned enterprise has no repercussions to its 

standing and this Tribunal’s jurisdiction since the exclusion under the CEPTA and the ICSID 

AF does not extend to State-owned enterprises. Lest it be forgotten: “[t]he legislative history 

of the Convention… indicates that the term "juridical persons" as employed in Article 25 and, 

hence, the concept of "national," was not intended to be limited to privately-owned companies, 

but to embrace also wholly or partially government-owned companies.”41 

 

B. The Tribunal has Jurisdiction Ratione Temporis 

 

48. The Claimant submits that this Tribunal has jurisdiction ratione temporis for two reasons: first, 

Article 9.1 in relation to Article 1.6(1) confirms that the Claimant’s investments are protected 

under the CEPTA, and second, upon entry into force of the CEPTA, it has effectively 

superseded the term of the 1994 Bonooru - Mekar BIT. 

 

49. The interacting provisions of Article 9.1 in relation to Article 1.6(1) provide for the definition 

of covered investments and the term of the 1994 Bonooru - Mekar BIT. 

 

50. Per Article 9.1, a covered investment means “an investment in its territory of an investor of 

another Party in existence as of the date of entry into force of this Agreement for those Parties 

or established, acquired, or expanded thereafter.”42 

 

 
40 Moot Problem, Bonooru Const., Annex I, Article 70 

41CSOB v. Slovakia, ¶ 16 

42 Moot Problem, CEPTA, p. 71, Article 9.1 
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51. The parties have likewise agreed, under Article 1.643, that: first, the rights and obligations from 

the 1994 BIT will cease to have effect once the CEPTA enters into force, and second, the 

investments made under the 1994 BIT shall be governed by the CEPTA henceforth. 

 

52. Article 28 of the Vienna Convention on the Law of Treaties provides for a general rule and an 

exception concerning the applicability of the provisions of a treaty. As a general rule, the 

provisions of a treaty are non-retroactive. By way of exception, the provisions of a treaty may 

be made to apply to “any act or fact which took place or any situation which ceased to exist 

before the date of the entry into force of the treaty.”44 

 

53. In this case, the Claimant recognizes two things: first, the 1994 BIT was the one in force at the 

time of Claimant’s acquisition of Caeli back in 201145, and second, said BIT contains a sunset 

clause which provides that “[i]n respect of investments made prior to the date of expiry of the 

present Treaty, the provisions of Articles I to XI shall continue to be effective for a further 

period of ten years from the date of  expiry of the present Treaty.”46 However, the Claimant 

submits that the CEPTA has superseded the BIT and the investment it made is still a covered 

investment by the clear language of Articles 9.1 and 1.6(1). 

 

54. Therefore, the Tribunal has jurisdiction ratione temporis since the CEPTA confirms that  

Claimant’s investments are covered and not time-barred. 

 

C. The Tribunal has Jurisdiction Ratione Materiae 

 

55. The Claimant maintains that this Tribunal has jurisdiction ratione materiae because it made 

an investment that qualifies for protection under both the CEPTA and the ICSID AF. 

          

1. The Definition Clause of Article 9.1 of the CEPTA Covers the Claimant’s Investments 

 

 
43 Moot Problem, CEPTA, p. 71, Article 1.6 

44 VCLT, Article 28 
45 Uncontested Facts, ¶ 24 
46 Moot Problem, CEPTA, p. 71, Article XI(3) 
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56. Under the CEPTA, investment is defined as “every asset that an investor owns or controls, 

directly or indirectly...”47 It likewise alludes to the Salini criteria concerning the 

characterization of investment and features a non-exclusive list of forms that an investment 

may take. 

 

57. The Tribunal in Salini v. Morocco48 has established the four interdependent49 criteria to 

determine whether an alleged investment is within the purview of Article 25 of the ICSID 

Convention, to wit: (1) a contribution; (2) a certain duration; (3) a risk; and (4) a contribution 

to the economic development of the host State. 

 

58. In this case, the Claimant relies on the contribution and risk criterion in establishing that its 

acquisition of Caeli is an investment qualified for protection. 

 

59. First, the Claimant maintains that it has made a substantial commitment of resources. The 

Tribunal in Joy Mining v. Egypt50 has modified the contribution requirement by saying that 

there ought to be substantial commitment51. Here, it cannot be denied that the Claimant’s 800 

million USD tender value52 to acquire Caeli is a commitment of a substantial amount of capital 

coupled with an investment-backed expectation of profit. 

 

60. Second, there exists a specific operational risk in Caeli's acquisition that would qualify it as 

an investment. The Tribunal in Poštová banka and Istrokapital v. Greece53 differentiated a 

mere commercial risk against investment risk, to wit: “A commercial risk covers, inter alia, 

the risk that one of the parties might default on its obligation, which risk exists in any economic 

relationship. A sovereign risk includes the risk of interference of the Government in a contract 

 
47 Moot Problem, CEPTA, p. 71, Article 9.1 
48 Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, ICSID Case No. ARB/00/4, Decision on 

Jurisdiction (23 July 2001) 
49 Salini, ¶ 52 
50 Joy Mining Machinery Limited v. Arab Republic of Egypt, ICSID Case No. ARB/03/11, Award on Jurisdiction (6 

August 2004) 
51 Joy Mining, para. ¶ 53 
52 Uncontested Facts, ¶ 24 
53 Poštová banka, a.s. and Istrokapital SE v. Hellenic Republic, ICSID Case No. ARB/13/8, Award, (9 April 2015) 

https://jusmundi.com/en/document/h/MUFRTWhNcm9UazBNWHF3K1dqaXhFVWRiUW1kSlAwbFRDQkhWbkRUQ0VUOTBpRjVxejF3d3J6dm8zam1OQ2hHNA==
https://jusmundi.com/en/document/h/NmlnMlduNXE2QUZId0lJRzVmSWxDMUN1WmNmOFhlZ21meW9kcVREd0Q0OD0=
https://jusmundi.com/en/document/h/aWRXZTh5ZktJcDdxQnR4TmUwblROUT09
https://jusmundi.com/en/document/h/MUFRTWhNcm9UazBNWHF3K1dqaXhFUk0rVkZQRmljTVFvbDNOOENDWm1GL1UrTTFlTjNkQnpFejdDaUV6azlwRlo2a2c0VUt3MS9uMll2dFZZeEhCVHRsTVNzditNeUh1WlJvNmkwRmwrK2s9
https://jusmundi.com/en/document/h/MUFRTWhNcm9UazBNWHF3K1dqaXhFUk0rVkZQRmljTVFvbDNOOENDWm1GL1UrTTFlTjNkQnpFejdDaUV6azlwRlo2a2c0VUt3MS9uMll2dFZZeEhCVHRsTVNzditNeUh1WlJvNmkwRmwrK2s9
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or any other relationship.”54 Here, the Claimant assumed investment risk when it acquired 

Caeli in a precarious financial condition when the Respondent State decided to have it 

privatized.55 The Claimant was left with no choice but to bear the burden of operating at a loss 

following the CCM’s unwarranted intervention56 in its affairs and the unfavorable political 

climate when LPM was elected back to power57. 

 

61. Therefore, the Claimant has made an investment that qualifies for protection under both the 

CEPTA and the ICSID AF. 

 

2. The Submitted Claim is a Legal Dispute under the ICSID Additional Facility Rules 

 

62. Article 25(1) of the ICSID Convention58 and Article 2(1) of the ICSID AF59 have delimited 

the subject-matter jurisdiction of the Center to investment disputes. The Report of the 

Executive Directors underscores that disputes “must concern the existence or scope of a legal 

right or obligation or the nature or extent of the reparation to be made for breach of a legal 

obligation.60” 

 

63. In this case, the Tribunal should find that the submitted claim qualifies as a legal dispute 

arising directly out of an investment. First, the existence of the Claimant’s investment, through 

its acquisition of the 85% stake in Caeli Airways, has already been duly established. Second, 

the Claimant complains of and requests that the Respondent be adjudged as liable for 

breaching Chapter 9 of the CEPTA.      

64. All told, the Claimant submits that its case ultimately satisfies the legal dispute requirement 

of the Additional Facility Rules.  

 
54 Poštová banka, a.s. and Istrokapital SE, ¶ 369 
55 Uncontested Facts, ¶ 21 
56 Uncontested Facts, ¶ 36 & 38 
57 Uncontested Facts, ¶ 41 
58 ICSID, Article 25(1) 
59 ICSID-AF, Article 2(1) 
60 1 ICSID Reports 28 as cited in Schreuer ¶ 41 
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D. The Tribunal has jurisdiction Ratione Voluntatis 

 

65. The Claimant maintains that the parties fulfill the jurisdiction ratione voluntatis for two 

reasons: first, both Bonooru and Mekar have consented to submit a claim for arbitration under 

Article 9.17 of the CEPTA, and second, Mekar’s standing consent generate the agreement to 

arbitrate required under the ICSID Convention and the Additional Facility Rules, and the New 

York Convention.  

 

1.  The Parties Declared their Consent to Arbitration under Article 9.17 of the CEPTA 

  

66. Article 9.17 of the CEPTA61 provides for the affirmative evidence of consent of Bonooru and 

Mekar to submit a claim to arbitration. It satisfies the written consent requirement of the ICSID 

Convention and the ICSID Additional Facility Rules since arbitration under these rules is 

based on consent by the Parties. Respondent Mekar has given its consent to this arbitration 

through the CEPTA. 

  

67. Each party has expressly consented to submit a claim to arbitration. The phrase “in accordance 

with this Agreement”62 was not intended to condition the effectivity or validity of the consent 

of the parties to the submission of claims to arbitration upon the strict and literal compliance 

of the disputing party with every single procedure set out in Section E of the CEPTA. 

Nonetheless, assuming, but without conceding that this is the case, the Claimant has fulfilled 

its obligations under the CEPTA and followed the procedures stated in Section E of the 

Agreement, hence, the phrase "in accordance with this agreement" is also satisfied under this 

clause.  

 

2. The Respondent’s Standing Consent under Article 9.17, par. 2(a) Generate the 

Agreement to Arbitrate 

 

 
61 Moot Problem, CEPTA, p. 79, Article 9.17 
62 id. 
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68. By agreeing to be a party to and signing the CEPTA, Mekar legally bound itself to all the 

provisions of the CEPTA. The Claimant submits that Article 9.17 of the CEPTA constitutes 

Mekar’s consent in writing to submit a dispute to arbitration in general terms and at the same 

time serves as Mekar’s standing consent to be subject to ICSID Convention and ICSID 

Additional Facility Rules. By operation of this provision, the written consent to ICSID 

arbitration is deemed to be satisfied.  

 

II. The Submitted Claims are Admissible 

  

Concise Statement of Vemma Holdings Inc.’s Position on Admissibility  

 

69. This Tribunal should find that the Claimant’s submitted claims are admissible as a matter of 

law. Contrary to the assertion of the Respondent that Claimant’s submissions are formally and 

materially defective, the Claimant shall demonstrate that: first, the present claims are 

admissible according to the terms of CEPTA— the contractually agreed forum of the parties, 

and second, the Claimant operated on a principle of good faith during the tenure of its 

investment in Mekar.  

 

A. The Present Claims are Admissible According to the Terms of CEPTA 

 

70. As a matter of law, the CEPTA sets out the comprehensive framework, standards, and 

grievance mechanism for which a claim may be subjected to arbitration. Being the 

contractually-agreed forum of Bonooru and Mekar, the Claimant has sufficiently demonstrated 

that its claims are adequately premised on violations of its provisions.  

 

71. Here, the Claimant specifically invites the attention of the Tribunal to consider the 

Respondent’s actions as breach of the fair and equitable treatment standard in the CEPTA. 

Moreover, this Tribunal should likewise take notice of the fact that the institution of these 

proceedings was not attended by any irregularity on its part.  

 

72. Thus, in this respect, the Claimant submits that its claims are not formally defective. 
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B.  Vemma Operated on a Principle of Good Faith During the Tenure of its Investment in 

the Respondent State 

 

73.  As a matter of international public policy63, the Claimant submits that its submitted claims 

are admissible because it operated in good faith throughout the duration of its investment in 

Mekar.  

 

74. The Tribunal in Phoenix Action Ltd v. Czech Republic has noted that “[t]he principle of good 

faith has long been recognized in public international law, as it is also in all national legal 

systems. This principle requires parties "to deal honestly and fairly with each other, to 

represent their motives and purposes truthfully, and to refrain from taking unfair advantage..." 

64 

 

75. In this case, the Claimant submits that its investment-backed expectations are reasonable, 

legitimate, and worthy of protection. This Tribunal should not lose sight of the fact that the 

privileges cited by the CCM65 in its report were part of the original privatisation package66 

which it was permitted to do so.   

 

76. Thus, the principle of good faith warrants that the claims of the Claimant be deemed 

admissible.  

  

 

  

 
63 Copper Mesa Mining Corporation v. Republic of Ecuador, PCA Case No. 2012-02, Award (15 March 2016) ¶ 

5.65; Diversion of Water from the Meuse, PCIJ Series A/B. No 70, Individual Opinion by Mr. Hudson p. 76; 

LaGrand (Germany v. United States of America), Judgment (27 June 2001) ¶ 42; United States Diplomatic and 

Consular Staff in Tehran (United States of America v. Iran), Dissenting opinion of Judge Morozov (24 May 1980)  ¶ 

54 
64 Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5, Award (15 April 2009) ¶ 107  

65 Uncontested Facts, ¶ 49 
66 Uncontested Facts, ¶ 50 
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ISSUE B: THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT BY THE 

CONSORTIUM OF BONOORU FOREIGN INVESTORS (“CBFI”) AND DENY THE 

LEAVE SOUGHT BY THE EXTERNAL ADVISORS TO MEKAR’S COMMITTEE ON 

REFORM OF PUBLIC UTILITIES (“CRPU”) 

 

77. Claimant Vemma Holdings respectfully submits the following written statement in response 

to the application for leave to file a non-disputing party amicus curiae submission of 

Consortium of Bonooru Foregin Investors (“CBFI”), dated April 19, 2021,67 and the 

application for leave to file a non-disputing party amicus curiae submission of External 

Advisors to the Committee on Reform of Public Utilities (“CRPU”), dated May 28, 2021.68 

 

78. Claimant requests the Tribunal to accept the CBFI’s amicus curiae submission and requests 

to bar the amicus curiae submission of the External Advisors to the CRPU. Claimant posits 

that the CBFI’s amicus submission offers important perspectives that the Tribunal should 

consider. The External Advisors to Mekar's CRPU's amicus statement, on the other hand, 

failed to meet the "a matter within the scope of dispute" requirement in under Article 41 of the 

ICSID Arbitration (Additional Facility) Rules by presenting a new jurisdictional challenge 

about the Tribunal's ratione legis jurisdiction. 

 

79. The Tribunal has the authority to hear petitions for leave to make amicus submissions and to 

grant such submissions when it deems appropriate. For the present dispute, the Tribunal may 

properly exercise its discretion granted it under the UNCITRAL Rules on Transparency, as 

here, the CBFI is a third party, who is not a disputing party and not a party to the CEPTA. 

 

I. CBFI’s Application for Leave to File a Non-Disputing Amicus Curiae Submission 

Should be Granted 

 

 
67 Moot Problem, Amicus Submission by the Consortium of Bonoori Foreign Investors, p.15-17 
68 Moot Problem, Amicus Submission by External Advisors to the Committee on Reform of Public Utilities, p.18-

20 
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A. CBFI’s Submission Would Assist the Tribunal in the Determination of a Legal or Factual 

Issue by Bringing a New Perspective 

  

80. In determining whether to allow an amicus curiae submission, Article 4.3(b) of the 

UNCITRAL Rules on Transparency69 provides that the Tribunal shall consider “[t]he extent 

to which the submission would assist the arbitral tribunal in the determination of a factual or 

legal issue related to the arbitral proceedings by bringing a perspective particular knowledge 

or insight that is different from that of the disputing parties.” Claimant contends that CBFI’s 

submission offers a new perspective that the Tribunal should consider in determining the legal 

or factual issues in the present dispute. 

 

81. As an association representing Bonooru investors in the Greater Narnian region and 

internationally, the CBFI has a long history of public policy lobbying on national and 

international economic concerns. In its amicus submission, the CBFI raises issues on how 

deviation from international norms and introduction of uncertainty into the business 

framework may affect investments in the Greater Narnia region. The CBFI specifically draw 

the Tribunal's attention to the following points, among others: 

 

a. The regulatory framework of Bonooru introduced through various laws; 

b. Bonooru’s business landscape; 

c. The nature of enterprises competing based on free-market principles70 

 

82. These are critical factors for the Tribunal to consider in order to reach an informed decision in 

this matter based on all the circumstances that led to this dispute. 

  

B. CBFI’s Submission Would Address Matters Within the Scope of the Dispute 

  

83. The CBFI respectfully appears before the Tribunal and recognizes the need for limiting its 

participation to matters within the scope of the dispute before the Tribunal, in accordance with 

 
69 UNCITRAL Rules on Transparency, Article 4.3(b) 
70 Moot Problem, Amicus Submission by the Consortium of Bonoori Foreign Investors, p.17 
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Article 41 of the ICSID AF71 and Article 4.4(d) of the UNCITRAL Rules on Transparency.72 

CBFI limits its submission to providing context regarding: (1) the business climate of 

Bonooru; (2) the existing corporate framework in which enterprises operate; (3) the nature of 

the aviation industry in Bonooru; (3) and the impact of uncertainty on access to capital in 

Greater Narnia. This submission aims to demonstrate to the Tribunal the relationship between 

corporate governance and Investor-State dispute settlement (ISDS) standing.73 

 

C. CBFI has Significant Interest in the Arbitration 

  

84. CBFI is made up of members who have vested interest in the stability and reasonableness of 

Mekar's investment protection framework, particularly in terms of dispute resolution 

mechanisms of the CEPTA. As such, the outcome of this arbitration is of great interest to 

CBFI. 

 

85. The CBFI represents firms that frequently invest in Mekar and play different roles in the 

Mekari economy. Thirty-eight (38) of them, including Vemma, currently hold investment 

rights in Mekar.74 As investors, it is in their interest to have access to an independent and 

impartial judicial system that protects foreign investors' rights from arbitrary acts by another 

sovereign. The administration of justice in this arbitration is in their best interests because they 

may be equally impacted by the outcome of the interpretation of investor-State dispute 

settlement provisions of current and future investment agreements in Mekar. 

 

D. CBFI’s Submission Crystallizes the Public Interest Dimension of the Present Case 

 

86. The resolution of this arbitration is imbued with public interest. As pointed out by the amicus 

curiae submission of the CBFI, deviation from international rules permitting participation of 

State-linked firms in commercial activities will have a detrimental impact on capital exchange 

 
71 ICSID AF, Article 41 
72 UNCITRAL Rules on Transparency, Article 4.4(d) 
73 Moot Problem, Amicus Submission by the Consortium of Bonoori Foreign Investors, p.17 
74 Moot Problem, Amicus Submission by the Consortium of Bonoori Foreign Investors, p.16 
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in Greater Narnia.75 As such,  the CBFI, through its amicus submission, seeks to establish 

standard protection of foreign investors' rights from arbitrary conduct by another sovereign 

state. 

 

II. Application of the External Advisors to Respondent’s CRPU for Leave to File a Non-

Disputing Amicus Curiae Submission Should be Denied 

 

A. The CRPU Failed to Limit its Submission to a “Matter Within the Scope of the Dispute” 

by Raising a New Jurisdictional Question 

 

87. Under Article 41 of the ICSID AF76, it is provided that the Tribunal may accept and examine 

amicus briefs from a non-disputing party about topics of fact or law "within the scope of the 

dispute" that may aid the Tribunal in analyzing the disputing party's submissions and 

arguments. 

 

88. In deciding whether to allow amicus briefs “regarding a matter within the scope of the 

dispute,” the Tribunal is considers, among other things, the extent to which: 

a. The amicus brief would assist the tribunal in determining a factual or legal issue 

related to the proceedings by bringing a new perspective 

b. The amicus brief would address a matter within the scope of the dispute; and  

c. The potential amicus has a significant interest in the proceedings 

 

89. For the present dispute, the Claimant contends that the CRPU’s amicus curiae submission 

should be denied because it raises a jurisdictional issue concerning the Tribunal’s jurisdiction, 

which is already outside the threshold of the requirement “matter within the scope of the 

dispute.” 

 

 
75 Moot Problem, Amicus Submission by the Consortium of Bonoori Foreign Investors, p.16-17 
76 ICSID AF, Article 41 
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90. In the case of United Parcel Services of America v. Canada77, it was held that issues regarding 

jurisdiction should not be the subject of amici submissions, as such questions are outside the 

matter of dispute. The Claimant is now in the position that the same decision should be made 

for the present case, and that the Tribunal should deny the CRPU’s amicus curiae submission. 

 

B. The CRPU Submission Would Disrupt the Arbitral Proceedings 

 

91. The CRPU’s amicus curiae submission further raises issues on bribery and corruption78, which 

already falls outside the ambit of a “matter within the scope of dispute,” as provided under 

Article 41(3)(b) of the ICSID AF79 and Article 9.19(3) of the CEPTA80. Accepting the CRPU’s 

amicus curiae submission will inevitably cause the arbitral procedures to be disrupted. Thus, 

the Claimant contends that such a submission should be rejected. 

 

92. Accepting the CRPU’s amicus submission would be tantamount to allowing a second 

respondent into the dispute that would cause prejudice to the Claimant. The issues on bribery 

and corruption would demand higher thresholds of investigation, which would unfairly burden 

the parties and disrupt the arbitral proceedings. 

 

93. In the case of AES v. Hungary81, the Tribunal rejected the challenge to jurisdiction, as such 

would unduly disrupt the proceedings and cause unfair prejudice to one of the parties. In the 

present case, the CRPU’s amicus curiae submission will not assist the tribunal in resolving the 

current dispute since the CRPU raises issues that are outside the scope of the dispute. 

Therefore, the Claimant submits that the CRPU’s submission should be denied in order to 

avoid unjust prejudice to the Claimant and to prevent the proceedings from being disrupted.  

 
77 United Parcel Service of America Inc. v. Government of Canada, ICSID Case No. UNCT/02/1, Decision of the 

Tribunal on Petitions for Intervention and Participation as Amici Curiae (17 Oct 2001) 
78 Moot Problem, Amicus Submission by External Advisors to the Committee on Reform of Public Utilities, p.19 
79 ICSID AF, Article 41(3)(b) 
80 Moot Problem, CEPTA, Article 9.19(3) 
81 AES Summit Generation Limited and AES-Tisza Erömü Kft v. The Republic of Hungary, ICSID Case No. 

ARB/07/22, Award (23 September 2012) 
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PHASE TWO: MERITS 

 

PART THREE: VIOLATION OF ARTICLE 9.9 OF THE CEPTA 

 

ISSUE C: THE RESPONDENT BREACHED THE MINIMUM STANDARD OF 

TREATMENT UNDER ARTICLE 9.9 OF THE CEPTA CAUSING UNFAIR AND 

INEQUITABLE TREATMENT TO CLAIMANT 

 

I. The Respondent Violated the Fair and Equitable Treatment Standard 

 

94. Article 9.9 of the CEPTA provides that a party violates the obligation of fair and equitable 

treatment to the other if there is “denial of justice in criminal, civil, or administrative 

proceedings” or a “fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings.” 82 These were present in the 

respondent’s conduct, through its courts, in enforcing an arbitral award that was set aside and 

in requiring the airlines to use Mekari MON currencies in pricing services.  

 

A. The Claimant was Denied Justice Before the Courts and Administrative Bodies  

 

95. Article 9.9.2 (a) of the CEPTA provides that a party breaches the obligation of fair and 

equitable treatment  if it constitutes “denial of justice in criminal,  civil, or administrative 

proceedings.” 

 

96. In the case of Azinian v. United Mexican States, the Tribunal interpreted a denial of justice 

to mean one which  

 

“could be pleaded if the relevant courts refuse to entertain a suit, if they subject it 

to undue delay, or if they administer justice in a seriously inadequate way…” 83 

 
82 Moot Problem, CEPTA, p. 71, Article 9.9 
83 Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States, ICSID Case No. ARB (AF)/97/2,  

Award (1 November 1999) ¶ 102 
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97. The denial of justice requires the exhaustion of local remedies as discussed in the case of 

Pantechniki v. Albania where the tribunal stated that “denial of justice does not arise until a 

reasonable opportunity to correct aberrant judicial conduct has been given to the system as a 

whole.” 84 

 

98. In this case, The Respondent  was given opportunity to correct its judicial conduct but still 

denied the Claimant due process when (a) it enforced an award subsequently set aside by the 

international court, and (b) discriminated against the Claimant by strictly imposing the Mekari 

MON despite its devaluation. 

 

99. Under the UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards, 

the enforcement and recognition of an arbitrary award may be refused at the request of a party 

by presenting sufficient proof that the award has been set aside by competent authority in the 

country the award was made.85 

 

100. This provision is similar to Article 36 of the 1985 UNCITRAL Model Law on International 

Commercial Arbitration (“Model Law”) which adds that a finding on the recognition or 

enforcement of the award  would be contrary to the public policy of this State.  

 

101. The Model Law serves as the basis of Mekar’s Commercial Arbitration Act which the courts 

referenced in justifying the denial of the application to preclude enforcement of the award. 

 

102. Despite this guarantee under the Model Law, Respondent insisted on the enforcement of the 9 

May 2020 judgment which was set aside by the Sinnoh Courts contrary to public policy. The 

award was sufficient proof that Mekari Courts should preclude its recognition and 

enforcement.86  

 

 
84 Pantechniki S.A. Contractors & Engineers (Greece) v. The Republic of Albania, ICSID Case No. ARB/07/21, 

Award (30 July 2009) ¶ 96 
85 1958 New York Convention, Article V 
86 Moot Problem, SACS Ruling, Annex XIII 
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103. Such was also in clear breach of Respondent’s obligations under the 1958 New York 

Convention and the Shareholder’s Agreement regarding arbitrary awards towards Claimant.   

 

104. The High Courts of Mekar dismissed the claimant’s application to refuse recognition and 

enforcement of the award by asserting domestic law and jurisprudence providing that the public 

policy defense must be narrowly constructed87 under Section 36 of the Commercial Arbitration 

Act which is based on the Model Law International Commercial Arbitration, which states that 

“Enforcement of an arbitral award may also be refused if the court finds that - (b) the 

enforcement of the award would be contrary to the public policy of Mekar”88 

 

105. Both the Respondent and Claimant are bound to comply with the UNCITRAL and New York 

1958 Convention being parties therein.  

 

106. The Respondent’s contentions include the erroneous construction that using the word “may” 

gives the domestic courts discretionary power in applying the New York Convention and the 

argument on conflicting case laws regarding circumstantial evidence.89 According to the Court 

in Ameropa v. Havi Ocean, “implications of foreign policy disputes with another country are 

not sufficient to satisfy this threshold (the defense of public policy).” The Court in ruling under 

the 1958 New York Convention further discussed that in  

 

“circumstances when such grave allegations of corruption are levelled against a party to 

the arbitration or the arbitrator in the set-aside proceedings, circumstantial evidence can 

be relied on by the Court.” 90 

 

107. The Respondent still pursued the recognition of the award and its enforcement in clear negation 

of the submission of Claimant’s evidence. As stated in Parsons & Whittemore (1974), “the 

 
87 Moot Problem, High Court Ruling, Annex XIV ¶ 8 
88 Ibid. ¶ 7 
89 Moot Problem, Superior Court Ruling, Annex XV ¶ 18 
90 Crown Services Ltd. v. Magnolia Enterprises SARL, No. MG 21/57132, cited in Moot Problem, SACS Ruling, 

Annex XII ¶ 13 
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enforcement of foreign arbitral awards may be denied only where enforcement would violate 

the forum state's most basic notions of morality and justice.”91  

 

108. The Respondent was in clear violation of due process that should have been awarded to 

Claimant when they engaged in bribing sole arbitrator Mr. Cavanaugh by offering him a 

kickback if the judgement is ruled in favor of Respondent.  

 

109. Such bribery was evidenced by an audio recording obtained and transcribed by the Centre for 

Legal Integrity in Legal Services (CILS) which was evaluated by three independent experts in 

Goponga (the nationality of the sole arbitrator) and in Mekar (the opposing party of the 

claimant). Mr. Cavannaugh’s agreement with the offer made by Mekar Airservices’ 

representatives is violative of Mekar’s most basic notions of morality and justice as it gives 

outright disregard and disrespect for the claimant and the claimant’s submissions on the case.  

 

110. The recognition and enforcement of an award arising out of a bribery by Mekar representatives 

not only allows corruption to prevail but hampers the protection afforded to a foreign investor 

under international law and in impartial courts. Which is why the Mekari Courts invalidly 

executed their domestic law in ruling that such enforcement of an award would not result in 

corruption. This shall not prevail over the determination of the Sinnoh Courts that failure to set 

aside the same would be in conflict with the objective of combating corruption. 

 

111. As also provided under the Shareholder's agreement, both parties agreed to settle disputes by 

administration of the Sinnoh Chamber of Commerce Arbitration Institute. Therefore, both 

parties are obliged to abide by the rules and decisions of the Sinnoh Courts Arbitration. 

However, the Respondent refused to comply with such rules stipulated by the enforcing the 

arbitral award already set aside. 

 

112. Therefore, there is denial of justice in the Respondent’s failure to comply with their obligations 

under the 1985 New York Convention, Mekar’s Commercial Arbitration Act and the 

 
91 Parsons & Whittemore Overseas Co. v. Societe Generale de L’Industrie du Papier (RAKTA)74-1642, 74-1676 

(23 December 1974) 
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Shareholder’s agreement as it directly hampers the administration of justice under International 

arbitration guaranteed to the Claimant. The Respondent falls short of the conduct expected of 

them in complying with their obligations and standards set under international law. 

 

B. The Respondent Exhibited Arbitrary and Discriminatory Conduct 

 

113. Arbitrary conduct is one which is ”a blatant disregard of applicable tender rules, distorting 

fair competition among tender participants” as discussed by the Tribunal in Lemire v. 

Ukraine.92 

 

114. While in the case of Waste Management Inc. v. United Mexican States, the tribunal stated that 

“a deliberate conspiracy—that is to say, a conscious combination of various agencies of 

government without justification to defeat the purposes of an investment agreement” would 

constitute discriminatory conduct. 93 

 

1. The Claimant was Denied Subsidies and Profit Enjoyed by Other Airline Companies 

 

115. Respondent arbitrarily denied subsidies the Claimant applied for under Executive Order 9-2018 

despite the fact that other foreign airlines in Mekar were granted the same. The subsidies are 

granted to airlines in light of the 2017 crisis94 and are based on the Mekari citizens travelling 

on board.95 

 

116. The Respondent argues, through its deputy Minister of Transportation, that the grant of subsidy 

was reserved for domestic airlines, specifically those that are not State-owned, for it would be 

“unfair to grant certain State-owned companies even more advantage in our airline market to 

the detriment of our [the Respondent’s] people”.96 However, the Respondent granted the same 

 
92 Joseph C. Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability (21 January 

2010) ¶ 385 
93 Waste Management, Inc. v. United Mexican States ICSID Case No. ARB(AF)/ 00/3, Award (30 April 2004) ¶ 

138. 
94 Moot Problem, EO 9-2018, Annex VIII 
95 Uncontested Facts, ¶ 46 
96 Uncontested Facts, ¶ 46 
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subsidies to Star Wings and JetGreen which are foreign airlines owned by holding groups in 

Arrakis 97 who likewise received subsidies from their home states.98 

 

117. This is clear discriminatory conduct directed against the Claimant being the only airline who 

was not given subsidy when under the reasons given by the Respondent, Claimant’s airline 

deserved to receive the subsidy more than the other foreign airlines who received the same 

along with other subsidies they were receiving from their home state, Arrakis, under the 

Horizon 2020 program.99 

 

118. This is similar to the case of Saluka Investments v. Czech Republic.100 A mere miniscule 

difference is that, in this case, it involved an airline company which was the only airline not 

granted such subsidy despite the fact that other foreign-owned airlines received the same. It is 

clear that the Respondent unreasonably made a distinction between airlines which it was 

similarly situated with in granting the application of subsidies. 

 

2. The Claimant was Singled Out in the Investigation 

 

119. CCM Investigations were clearly directed towards the Claimant as it is the first instance where 

the CCM ever considered the market share of the State’s enterprise with the market share of the 

enterprise it invested in.101  

 

120. In this case, Caeli airways’ market share was taken in conjunction with Royal Narnian’s market 

share, the Claimant’s state airline, to fall within the 50% market share requirement before a 

CCM investigation may be held.102 

 

 
97 Id.  
98 Moot Problem, PO No. 4, P.88 
99 id. 
100 Saluka investments v. Czech Republic, UNCITRAL, Partial Award (17 March 2006) 
101 Uncontested Facts, ¶ 37 
102 Uncontested Facts, ¶ 36 
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121. This is the first instance where anti-competitive concerns of Moon Alliance members arising 

from low to mid-level participation was investigated by the CCM.103  

 

122. The Respondent argues in their White Paper release regarding the Monopoly and Restrictive 

Trade Practices Act’s provisions on Agreements or Arrangements that prevent or Lessen 

Competition Substantially Order, that such regulatory action is what the amendment intended 

to impose.104 That amendment referred to by the Respondent which was made to correct a 

regulatory gap in foreign subsidies also provides for considerations before such regulatory 

action may be made. However, the Respondent failed to take into consideration those factors 

before imposing such regulatory action. 

 

123. The extent to which the Claimant provides effective competition to the other airlines was not 

given consideration. Neither did the Respondent consider the fact that there are acceptable 

substitutes to the services supplied by the Claimant’s airline. The Claimant stands firm on its 

position that the airline did not have the effect of driving its competitors out of business but 

merely maximized its own established relations to expand its airline services. 

 

C. The Respondent Frustrated the Claimant’s Legitimate Expectations 

 

124. Respondent’s legitimate expectations were the primary considerations of the claimant in 

investing in the Respondent State’s enterprise. This is evident from the Respondent’s manner 

in marketing the airline during the bidding process.105 

 

125. The Respondent marketed the core assets of Caeli to bidders106 such as: 

a. Its brand and logo; 

b. Valuable slots in twi highly congested international airports; 

c. Its profitable ground handling company; 

d. Well-equipped technical base at Phenac. 

 
103 Id.  
104 Uncontested Facts, ¶ 36, Footnote 3 
105 Uncontested Facts, ¶ 22 
106 Uncontested Facts, ¶ 21 
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126. Instead of these assets transferred to the Claimant as the highest bidders, those assets were 

liquidated to the Respondent’s government leaving the Claimant no assets from the airline to 

begin with.107 

 

127. The Respondent, instead of giving assets to the Claimant, gave them debt to pay108 which the 

Claimant was able to pay for and recover from with the help of their profit making strategies109 

 

128. The discounts on fees on services were likewise transferred to the Claimant110 but the monthly 

fines and caps imposed by the Respondent neutralized the profits that the Claimants could have 

made with the help of those discounts. 

 

D. Respondent’s Actuations Constituted a Fundamental Breach of Transparency 

 

129. Article 9.9.2 (b) of the CEPTA provides that a party breaches the obligation of fair and equitable 

treatment  if it constitutes “fundamental breach of due process, including a fundamental breach 

of transparency, in judicial and administrative proceedings.”111 

 

130. In determining whether there is discrimination against an investor, Moltke states that  

 

“a balance needs to be struck in a manner that is legitimate, transparent, and accountable 

between investor rights and public goods that are affected by the investment”.112 

 

131. The fair and equitable standards require conduct that does not deviate from even-handedness, 

consistency and transparency as ruled by the tribunal in Saluka v. Czech Republic to afford 

proper cooperation between the parties.113 

 
107 Uncontested Facts, ¶ 26 
108 Uncontested Facts, ¶ 23 
109 Uncontested Facts, ¶ 30 
110 Uncontested Facts, ¶ 26 
111 Moot Problem, CEPTA, P. 71, Article 9.9.2 (a) 
112 Konrad von Moltke, Discrimination and Non-Discrimination in Foreign Direct Investment Mining Issues (2002). 
113 Saluka 
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132. This breach of transparency was shown in the Respondents’ conduct in enforcing the arbitral 

award, withdrawal of the Mekari MON regulation exemption, and the refusal to remove the 

CCM caps. 

 

1. The Respondent Did Not Afford the Claimant The Right to Due Process in Enforcing 

an Arbitral Award Contrary to Public Policy 

 

133. Article 9.9.2 (b) of the CEPTA highlights that there is breach of such obligation when due 

process is not afforded to a party. The tribunal in Metalclad v. Mexico, discussed that there is 

a denial of due process where the municipality refused to grant a construction permit, without 

previously hearing the investor.114 Moreover, in ELSI v. USA, the International Court of Justice 

defined arbitrariness as “a wilful disregard of due process of law, an act which shocks, or at 

least surprises, a sense of juridical propriety.”115 In ADC v. Hungary, the court also decided 

similarly.116 

  

134. According to the case of Havi Ocean, "Enforcement would violate this country’s “most 

basic notions of morality and justice” if the defendant’s due process rights had been violated-

-for example, if defendant had been subject to coercion or any part of the agreement had been 

the result of duress."117 

 

135. Such coercion and duress are evident in the Respondent’s act of bribery which resulted in 

an award favorable to the Respondent and an outright rejection of the Claimant’s submissions. 

 

 
114 Metalclad Corporation v. The United Mexican States, ICSID Case No. ARB(AF)/97/1, Award (30 August 2000) 
115 Case Concerning Elettronica Sicula S.P.A. (ELSI) (United States of America v. Italy), I.C.J. Reports 1989, 

Judgment (20 July 1989) 
116 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary, ICSID Case No. 

ARB/03/16, Award of the Tribunal (2 October 2006) 
117 Ameropa AG (Switzerland) v. Havi Ocean Co. LLC (United Arab Emirates) 10 Civ. 3240(TPG) (16 February 

2011) 
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136. Claimant’s expressed position was not afforded credence as evidence since the monetary 

benefit was the basis of the sole arbitrator, Mr. Cavannaugh, which he would receive in ruling 

such award in favor of the Respondent.  

 

137. The Claimant expected fair and equitable treatment in the judicial proceedings as such were 

agreed upon by the parties under the CEPTA.118 However, the Claimant’s submissions were not 

given proper consideration in the administration of arbitral proceedings.  

 

2. There is a Fundamental Breach of Transparency in the Enforcement of the Mekari 

MON Currency Regulation 

 

138. Article 9.9.2 (b) of the CEPTA highlights that there is breach of obligation when 

transparency is not afforded to a party in judicial and administrative proceedings. With regard 

to arbitrariness, lack of transparency and consistency, arbitral decisions point to the facts that 

arbitrariness occurs when there is a wilful disregard of due process of law. As exemplified by 

this court in Waste Management case,  

 

“a complete lack of transparency and candour in an administrative process [is arbitrary]. 

In applying this standard it is relevant that the treatment is in breach of representations 

made by the host State which were reasonably relied on by the claimant.” 119 

 

139. This is evident from the Respondent’s conduct in reimposing the Mekari MON valuation 

requirement for all airline companies as well as in pursuing an investigation on erroneous 

grounds as no airline was consulted regarding the removal of their exemption from applying 

Mekari Mon currency to their services.120 Neither was the Respondent able to provide sufficient 

rational basis behind the removal of the exemption granted to the airlines in correcting injurious 

effects of that law as well the CCM in denying the Claimant’s request in lifting the CCM 

Caps.121 

 
118 Moot Problem, CEPTA, P. 71, Sec. E 
119 Waste Management case 

120 Uncontested Facts, ¶ 42 
121 Uncontested Facts, ¶ 43 
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140. The airline industry of Mekar was deprived of their exemption from the use of Mekari 

MON valuation. According to the case of Hochtief, despite the fact that there was no agreement 

or promise of some sort to maintain the USD valuation, it can still be violative of the Fair and 

Equitable Treatment standard.  

 

“While the act of pesification was, in the view of the majority of the Tribunal, not per se a 

violation of the FET standard, it was the direct cause of financial losses to the Claimant. 

That leads to the question whether the manner in which the pesification process was 

implemented amounted to a breach of the FET standard.” 122 

 

141. The Respondent state initially granted an exemption from the required Mekari MON 

valuation of services and products. It was settled that the Claimant along with other airlines 

would be materially disadvantaged with the Mekari MON Valuation and provided an exemption 

for them from it. However, the Respondent later on withdrew such justified exemption causing 

material damage not only to the Claimant but also to its fellow airlines in the Respondent's state. 

 

142. There was recognition of such damages to Claimant through the grant of exemptions for 

all airline companies operating in Mekar. However, the new law requiring the Claimant to abide 

by the Mekari MON valuation does not provide for compensation for the losses during and after 

the crisis. As discussed in the case of CMS, Crisis in the host State is to be analyzed depending 

on its gravity and peril posed; however, if there are alternative means that the State may adopt 

to alleviate its potential risks and safeguard its interests, that should be adopted. Herein, instead 

of using the Mekari MON, Mekar could have resorted to permitting Vemma to use a foreign 

denomination that did not face a devaluation in order to secure the interest of its investors as 

well. 123 

 

 
122 Hochtief AG v. The Argentine Republic, ICSID Case No. ARB/07/31, Award (19 December 2016) ¶ 246 

123 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award (12 May 

2005) 
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143. The ongoing law enforcing the conversion of Mekari MON valuation was implemented for 

a long period and is still not resolved. Meaning, the law itself did not restore the financial 

situation of not only the Claimant but of other enterprises as well. Therefore, there was 

deprivation of the protection and security of their interest in Caeli Airways causing it financial 

loss. 

 

144. As discussed in Saluka v. Czech Republic,  

 

“The Czech Republic has furthermore violated its ‘fair and equitable treatment’ 

obligation by unreasonably frustrating [the Claimant] IPB’s and its shareholders’ good 

faith efforts to resolve the bank’s crisis”.124  

 

145. Although the Respondent themselves imposed the measures to resolve the crisis in this 

case, the same government instrumentality withdrew such resolution without providing for a 

reasonable justification to the airlines affected. 

 

3. There is a Fundamental Breach of Transparency in the Enforcement of the CCM 

Investigations 

 

146. The CCM investigations were likewise a fundamental breach of transparency in 

administrative proceedings given that the investigations were not held in accordance with the 

required circumstances under Chapter III of Mekar’s Monopoly and Restrictive Trade Practice  

Practice Act as amended in 2009.125 

 

147. Chapter III (2) of the said law provides that the CCM may open an investigation into 

behaviour the deem as anti-competitive if (a) the corporation has a market share greater than 

50%; (2) the corporation poses a unique threat to the competition in a particular market; and (3) 

 
124 Saluka, ¶ 499 
125 Moot Problem, MRTPA, Annex V 
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there is evidence the corporation’s actions have or are likely to push competitors out of the 

market.126 

 

148. The First Investigation held by the CCM did not meet the first circumstance on the required 

market share. At the time of investigation, Caeli airways had a 43% market share in Mekar.127 

However, the 54% market share CCM considered was a combination of the Claimant’s market 

share under Caeli Airways with the market share of Royal Narnian, the Claimant’s airline 

company based in Bonooru. 

 

149. The CCM’s contention that it must be considered together “given the evidence of 

preferential secondary slot-trading between the Royal Narnian and Caeli”128 is of no moment 

especially that Royal Narnian enjoys a market share less than half of what Caeli enjoys. No 

preferential secondary slot-trading between the two airline companies can be deduced from the 

difference in their market share. 

 

150. The CCM’s conduct in factoring in the Royal Narnian’s market share with Caeli’s was 

unjustified but airfare caps were imposed nonetheless. 

 

151. The Second Investigation is likewise a fundamental breach of transparency in 

administrative proceedings since no sufficient evidence is brought by the complainant, and the 

complainant is not a direct competitor of the Claimant as required under Chapter III (3) of the 

Monopoly and Restrictive Trade Practice  Practice Act.129 

 

152. The complaint brought before the CCM was filed by regional airlines of the Phenac 

International Airport or those of which are not direct competitors of the Claimant. 

 

 
126 Id.  
127 Uncontested Facts, ¶ 36 
128 Id.  
129 Moot Problem, MRTPA, Annex V, Chapter III (3) 
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153. The Claimant should have been afforded rational basis regarding the reason behind the 

retraction of imposed exemption grants and the conduct of investigations and imposition of 

fines despite not being within the ambit of the guidelines of statutory provision.  

 

II. The Respondent Did Not Afford the Claimant Full Protection and Security 

 

154. The Tribunal in Azurix Corporation found a breach of full protection and security since  

 

“the terms ‘protection and security’ are qualified by ‘full’ and no other adjective or 

explanation, they extend, in their ordinary meaning, the content of this standard beyond 

physical security.”130  

 

155. The same wordings was used in Article 9.9 of the CEPTA which was further expounded 

on Article 9.9.4 which provides that it “refers to a Party’s obligations relating to the physical 

security of investors and covered investments” 131 

 

156. To find that a party failed to afford another full protection and security, that State must 

look into not only the physical security the Respondent failed to provide but also beyond 

physical security as its investment includes tangible and intangible assets as in the Azurix case. 

 

157. As discussed by Pika and Fuchs, the full protection and security standard creates an 

obligation for the host State (i) not to directly harm investors/investments through acts 

attributable to the State and (ii) to protect investors and investments against actions of private 

parties. 132 

 

158. In this case, the Respondent failed to commit to these obligations in the following acts:  

a. In unjustly denying the Claimant of the subsidy which was also granted to 

those it was similarly situated with; 

 
130 Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award (14 July 2006) 
131 Moot Problem, CEPTA, P. 71, Article 9.9.4 
132 Dr Maximilian Pika & Mr Arne Fuchs, Full Protection and Security, Jus Mundi, (19 August 2021) 

https://jusmundi.com/en/document/wiki/en-full-protection-and-security-fps 
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b. In denying Hawthorne to purchase the Claimant’s stocks; 

c. In unreasonably enforcing the Mekari MON regulation; 

d. In not considering to lift the CCM Caps despite the fact that its justified 

imposition no longer exists; 

e. In purchasing the stocks at a value less than that invested by the Claimant. 

 

A. The Claimant’s Physical Security of the Investment was Jeopardized.  

 

159. Similar to the case of Zaire, the Respondent here has the obligation of vigilance where  

 

“as the receiving State of investments made by [the Claimant], shall take all 

measures necessary to ensure the full enjoyment of protection and security of its 

investment and should not be permitted to invoke its own legislation to detract from 

any such obligation” 133 

 

160. The Respondent did not only fail to ensure that the Claimant’s investments are secured in 

light of the economic and financial fluctuations, but instead imposed measures which were 

detrimental to the Claimant. 

 

161. As discussed in the Azurix case, this tribunal has emphasized that “the stability afforded 

by a secure investment environment is as important from an investor’s point of view.” 134  

 

162. Physical security encompasses tangible and intangible assets.135 This was further discussed 

to encompass judicial proceedings 136 and legal security 137 which the Respondent likewise 

failed to exercise due diligence and vigilance over. 

 

 
133 American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No. ARB/93/1, Award (21 February 

1997) 
134 Azurix, ¶ 408 
135 Id. 
136 ELSI 
137 Siemens A.G. v. The Argentine Republic, ICSID Case No. ARB/02/8, Award (6 Feb. 2007) 
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1. The Respondent Exhibited Arbitrary and Discriminatory Conduct in Unjustly Denying 

the Claimant of Subsidy 

 

163. In Saluka investments the tribunal held Czech Republic responsible for all the four major 

banks who were in a state of bad debt in its regulatory authority. The same can be said in the 

present case where the Respondent was responsible for the loss suffered due to the 

Respondent’s differential treatment of the Claimant.138 

 

164. The Respondent insists that the “Claimant enjoyed a benefit that several of its competitors 

did not.” 139 However, the Respondent granted the same subsidies to its co-competitors, 

StarWings and JetGreen who were foreign airlines which even received a one-time lump sum 

payment from their home State greater than the subsidies the Claimant received under the 

Horizon 2020 scheme.140 

 

165. Furthermore, the Respondent’s deputy Minister rationalized that “it would be unfair to 

grant certain state-owned companies even more of an advantage in [the Respondent’s] airline 

market to the detriment of [the Respondent’s] people.” 141 However, Caeli Airlines cannot be 

similarly situated with the other airline who was not granted such subsidy, Larry Air. Larry Air 

was wholly-government owned which falls within the purview of a State - owned company.142 

Caeli Airways cannot be classified as a State-owned enterprise as the Respondent has stakes in 

the same enterprise. 

 

166. Such subsidies could have diminished the loss suffered by the Claimant as it did for its co-

competitors. However, the Respondent chose to treat the Claimant differently. The Respondent 

clearly failed to justify its differential treatment towards the Claimant. 

 

 

 
138 Saluka 
139Moot Problem, Response to Notice, ¶ 15 
140 Moot Problem, PO No. 4, P.88, ¶ 7 
141 Uncontested Facts, ¶ 1265 
142 Id. 
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2. The Respondent Exhibited Arbitrary and Discriminatory Conduct in Barring 

Hawthorne from Purchasing the Claimant’s Stocks 

 

167. Respondent breached their obligations under Article 39 of the Shareholder’s Agreement 

which assures Claimant's right to accept the more favorable offer if the Respondent does not 

accept the same through their notice. 

 

168. The provision was clearly intended to protect the investment of Claimant and as a party to 

the Shareholder’s Agreement, the Respondent cannot now deviate from its obligations by 

unreasonably denying a more equitable deal offered by the Hawthorne  Group and purchasing 

the same stakes at a much lower price. 

 

169. From such conduct it was clear that the Respondent intended to acquire direct participation 

in the investments of the airline company similar to the case of Lauder v. Czech Republic, 

where it was ruled that a “measure was discriminatory because it provided the foreign 

investment with a treatment less favorable than domestic investment” 143 

 

170. The sudden departure of the Media Council in Lauder v. Czech Republic from their initial 

decision that Lauder’s company may directly invest in the CET21 is akin to the case of 

Hawthorne where the Respondent, after failing to act on the offer within the agreed period 144 

argues that Hawthorne is not an eligible investor. 

 

171. Not only was this a loss on the investment made when the Claimant purchased the stakes 

during the bidding, but an even greater loss considering that loans and expenditures were made 

to maintain and operate the airline. 

 

172. With the Respondent’s breach of such obligation, not only did the Respondent hinder the 

Claimant’s opportunity to earn a profit from their investment but directly injured Claimant’s 

investment by purchasing the same at a prices lower than what Claimant actually invested. 

 
143 Ronald S. Lauder v. The Czech Republic, UNCITRAL, Final Award (3 September 2001), ¶ 231 
144 Moot Problem, SA, Annex VI 
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3. The Respondent’s Arbitrary and Discriminatory Conduct Resulted in the Loss of Assets 

and Disrepute 

 

173. In 2019, the Claimant had to shut-down several routes, return aircraft to their lessors, lay-

off 30% of its staff, cancel existing purchase orders, and ground large parts of its fleet to cut-

costs.145 

 

174. Not only did the Claimant have to get rid of its assets to make profit but they had to 

implement price increases and additional charges on certain services such as on additional 

baggage and refreshments to be able to meet its financial obligations.146  

 

175. Because of these arbitrary and discriminatory acts, the Claimant lost its assets and also 

drifted from the reputation it had built for years, further causing them to lose valuable 

customers. 

 

B. The Claimant’s Financial Security was Compromised 

 

176. The Saluka tribunal stated that 

“the ‘full security and protection’ clause is not meant to cover just any kind of 

impairment of an investor’s investment, but to protect more specifically the physical 

integrity of an investment against interference by use of force.”147 

 

177. In this case, the integrity of an investment was interfered with through the imposition of 

the Mekari MON Regulation, the inconsiderate imposition of the CCM Caps and the inequitable 

purchase of the stocks by the Respondent. 

 

 
145 Uncontested Facts, ¶ 1315 
146 Id.  
147 Saluka 
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1. The Respondent’s Strict Imposition of the Mekari MON Posed Detrimental Effects to 

the Claimant’s Investment 

 

178. The Respondent recognized the detrimental effects of the imposition of the Mekari MON 

Regulation when it permitted airlines to denominate in US Dollars for all airlines in 2017. 148 

 

179. However, such exemption was nullified the year after when the Respondent’s government 

passed a decree requiring “all companies operating in the country to offer goods and services 

denominated exclusively in MON.” 149 

 

a. The Mekari MON Failed to Render Profits for the Claimant as an Airline Industry  

 

180. As the Mekari MON denomination continued to devalue, by the time the service was 

rendered and the payment was made, the value of the ticket had greatly depreciated given that 

customers of airlines purchase their tickets months or years before the actual flight.150  

 

181. The Respondent’s representatives were aware of this situation as they took part in the 

urgent meeting with the Claimant’s representatives.151 The Respondent also recognized this in 

implementing Executive Order 9-2018 which was granted to alleviate the loss suffered by these 

airlines. 

 

182. Given that the Claimant renders the payments only months after the actual purchase and 

the continuous devaluation of the Mekari MON denomination, the cash inflow was not 

sufficient to maintain and manage the services of the Claimant. The planes it had initially 

invested in had to be returned and certain routes had to be removed among its services.  

 

 
148 Uncontested Facts, ¶ 1195 
149 Uncontested Facts, ¶ 1210 
150 Uncontested Facts, ¶ 1215 
151 Uncontested Facts, ¶ 1210 
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b. The CCM Gave No Consideration for the Claimant’s Financial Struggles with the 

Imposition of the Mekari MON 

 

183. The Respondent imposed caps, fines, and held investigations through the Competition 

Commission of Mekar (CCM) which were beyond regulatory authority. 

 

184. The caps were imposed as a result of an invalid investigation since such was not in 

compliance with the Monopoly and Restrictive Trade Practice Act which requires the enterprise 

to have a market share of more than 50% before the CCM may undergo investigations on the 

enterprise at their discretion. The Respondent took the market share of the Claimant’s other 

airline, Royal Narnian, together with Caeli Airways’ market share to fall within the requirement 

which, as earlier discussed, was a first of its kind. 

 

185. Even considering that the Claimant found the CCM Caps reasonable, such reason ceased 

to exist when the airlines were all similarly situated in light of the economic and financial 

situation they were facing in the imposition of the Mekari MON denomination. 

 

186. As held by the tribunal in Zaire,  

 

“The obligation incumbent upon the [receiving State] is an obligation of vigilance,” such 

that the receiving State should “take all measures necessary to ensure the full enjoyment 

of protection and security of its investment and should not be permitted to invoke its own 

legislation to detract from any such obligation.” 152 

 

187. In this case, Mekar should not be permitted to invoke its own legislation to arbitrarily allow 

itself to enforce caps and fines, as well as conducting investigation, without due diligence to 

Vemma.  

 

 

 
152 Zaire case 
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2. The Dismal Valuation of Respondent’s Purchase of the Claimant’s Stocks was 

Inequitable 

 

188. Respondent unreasonably and inequitably refused Hawthorn’s offer to purchase the 

Claimant’s stakes while purchasing the same at an amount lower than that offered by 

Hawthorne. 

 

189. The Respondent argues that Hawthorne is an affiliate of the Claimant and therefore not 

falling within the purview of a third-party purchaser.153 However, the shareholder’s agreement 

does not expressly provide who is considered an affiliate of the Claimant.154 

 

190. The Respondent did not give justifications as to why Hawthorne cannot be considered a 

third-party purchaser and who falls within the definition of an affiliate. Hawthorne, a Sinnoh-

based private equity firm should not be considered an affiliate as a corporation independent of 

the Claimant and to which the Claimant has no control or authority over.  

 

191. The Respondent therefore, unjustly denied the purchase of Hawthorne for the reason that 

it was not a third-party purchaser. The Respondent’s reason that such purchase was “artificially 

inflated and not an arm’s length commercial price”155 is likewise unreasonable as the 

Respondent itself did not live up to such standards. 

 

192. The Respondent purchased the stakes of Claimant at the price of USD 400 Million when 

Hawthorne offered to purchase the stakes at USD 600 Million. Clearly, the Respondent’s 

purchase of the stocks were inequitable compared to the offer of Hawthorne and even so 

compared to the value of its investment in the Respondent state at USD 1.1 Billion.156  

 

193. As the tribunal in Occidental v. Ecuador in the Azurix case stated,  

 

 
153 Uncontested Facts, ¶ 57 
154 Moot Problem, SA, Annex VI, ¶ Article 39 (b) 
155 Uncontested Facts, ¶ 57 
156 Moot Problem, PO No. 4, P.88, ¶ 4 
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“The inter-relationship of the two standards indicates that full protection and security may 

be breached even if no physical violence or damage occurs.”157  

 

194. All these acts taken individually and cumulatively, fall short of the standards set under 

International Law. 

  

 
157 Azurix 
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ISSUE D: RESPONDENT SHOULD BE LIABLE FOR THE GRANT OF 

COMPENSATION 

 

I. The Claimant is Entitled to Recover Damages Under the CEPTA and Customary 

International Law In Accordance with the Fair Market Value 

 

195. The CEPTA ensures that just compensation will be provided for that amounts to a market 

value sufficient for the investor, in this case Claimant. 

 

196. As discussed in the cases of CMS and Azurix,  

 

“the cumulative nature of the breaches discussed here is best dealt with by resorting to the 

standard of fair market value. While this standard figures prominently in respect of 

expropriation, it is not excluded that it might also be appropriate for breaches different 

from expropriation if their effect results in important long-term losses”158 

 

197. The Claimant seeks compensation on the resulting effects of the Respondent’s cumulative 

acts. These effects render long-term losses such as the payment for the rent of the aircrafts 

returned and leaseback deals.159  

 

A. The CEPTA Guarantees Compensation for the Damages and Losses Caused by the 

Respondent 

 

1. The Respondent is Not Excused From Compensating the Claimant for the Loss They 

Suffered by Reason of Economic Instability 

 

198. The Respondent’s breach of obligations are contrary to the international standards. As 

such, the Respondent must be held liable for the injury and loss it has caused the Claimant due 

to its conduct falling short of what the international standards require. 

 
158 CMS ¶ 410 cited in Azurix Corp. v. The Argentine Republic, ICSID Case No. ARB/01/12, Award (2006) 
159 Uncontested Facts, ¶ 53 
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199. As discussed in the Chorzów Factory case,  

 

“reparation must, as far as possible, wipe out all the consequences of the illegal act and re-

establish the situation which would, in all probability, have existed if that act had not been 

committed.” 160  

 

200. Such principle has been held to be applicable in investor-State disputes as ruled in 

Burlington.161 

 

201. Respondent is not excused from compensating the Claimant of the loss they suffered by 

reason of economic instability. Aside from the fact that the Respondent has imposed laws and 

regulations which should have improved the economic condition of the State, the Respondent 

opted to employ means which further caused injury to its own airline industry when alternative 

remedies were present. 

 

202. As held in Starrett Housing, the most accurate measure of the value of the property is its 

fair market value, taking into account future profits, in a valuation concern.162 

 

203. Fair market value in the Azurix case was defined as   

 

“the price, expressed in terms of cash equivalents, at which property would change hands 

between a hypothetical willing and able buyer and a hypothetical and able seller, acting 

at arm’s length in an open and unrestricted market, when neither is under compulsion to 

buy or sell and when both have reasonable knowledge of the relevant facts” 163 

 

 
160 Case concerning the Factory at Chorzów (Claim for Indemnity), Judgment (1928 September 13) ¶ 125 
161 Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5, Decision on Reconsideration and 

Award (7 February 2017) 
162 Iran-US Claims Tribunal, Starrett Housing Corp. v. Iran, 16 IRAN-U.S. C.T.R., Final Award (14 August 1987) 
163 Azurix 
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204. As applied in the Azurix case, the method of computation which should be applied in this 

case is the actual investment method which takes into account the Claimant’s cost of investment 

in Caeli Airways, additional capital contributions and consequential costs such as legal costs 

and expenditures.164 

 

2. The Respondent Should be Held Responsible for the Costs and Fines the Claimant 

Suffered Exercising Conduct Beyond its Regulatory Authority 

 

205. Mekar enforced an arbitral award that was set aside, in clear violation of fair and equitable 

treatment that should have been afforded to Vemma. 

 

206. In Amco v. Indonesia,165 this Tribunal used the “but for” analysis arriving at the conclusion 

that due to the breach of the host State of the investment treaty, an award for lost profits and 

assets are proper.  

 

207. For a party to be entitled to lost profits, this tribunal has applied the “but for” analysis in 

the determination of whether the Claimant would have sustained the alleged injury “but for” 

the host State’s breach of its obligation.  

 

208. In this case, the Claimant should be reimbursed using the fair market value, as if 

Respondent did not interfere and impede in their arrangement with Hawthorne. The Claimant 

would have been able to receive a better value for stakes in the company but for the Respondent 

to decline such an offer yet purchase the same at a lower price caused further loss in their 

investment. 

 

209. Moreover, the Claimant should also be compensated for the loss borne by the imposition 

of the Mekari MON currency to their services which led to the financial decline of the Claimant. 

The exemption from imposing such was granted to address the injurious effects of the law to 

 
164 Id.  
165 Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Award in Resubmitted 

Proceeding (31 March 1990) 
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the entire airline industry. The end of such grant was neither justified by the Respondent. The 

Respondent must likewise answer for the loss the Claimant suffered in denying them the 

subsidy grants for airlines. 

 

210. In addition to the fair market value, Article 9.21 of the CEPTA provides for those included 

in the final award. Paragraph 2 of the provision states that “a tribunal may also award costs and 

attorney's fees in accordance with this Section and the applicable arbitration rules.” 

 

B. Customary International Law Supports the Fair Market Value as the Appropriate 

Compensation Standard 

 

211. Respondent’s conduct breached and was contrary to set international obligations and 

standards.  

 

212. Article 9.9 of the CEPTA states that, “Each Party shall accord in its territory to covered 

investments of the other Party and to investors with respect to their covered investments fair 

and equitable treatment and full protection and security x x x.” 166  

 

213. Respondent’s actions amounted to a breach of the fair and equitable treatment standard 

enshrined in the CEPTA.  

 

214. Respondent is not excused from compensating the Claimant of the loss they suffered by 

reason of economic instability. Aside from the fact that the Respondent has imposed laws and 

regulations which should have improved the economic condition of the State, the Respondent 

opted to employ means which further caused injury to its own airline industry when alternative 

remedies were present. 

 

215. The delay brought about by Mekar in deciding whether to buy shares in Caeli Airways was 

unreasonable, and it did not afford Vemma with the opportunity to cater to other offers 

presented, thus violating the Claimant’s right to fair and equitable treatment.  

 
166 Moot Problem, CEPTA, p. 71, Article 9.9 
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II. The Respondent’s Unreasonable Conduct and Breach of the Fair and Equitable 

Treatment Standard Induced the Claimant to Sell its Stake in Caeli Airways 

 

A. Respondent Displayed Unreasonable Conduct 

 

216. To determine whether an action undertaken amounts to being “unreasonable,” the 

Tribunal applies a cumulative test, analyzing the (1) existence of a rational policy and (2) 

reasonableness of the conduct of the host State in relation to policies at present.  

 

217. As to the first element, the tribunal held in AES v. Hungary167 that a rational policy is 

taken by a state whenever it follows a logical explanation and aims at addressing a public 

interest matter. Moreover, a relevant connection must also be drawn between the state’s public 

policy objective, as well as the measure adopted to achieve the same, evaluated in light of the 

nature of the measure and by the way it is implemented.  

 

218. Furthermore, the tribunal held in Tècnicas Medioambientales Tecmed, S.A. v. Mexico that 

a State is required  

 

“to act in a consistent manner, free from ambiguity and totally transparently in its relations 

with the foreign investor, so that it may know beforehand any and all rules and regulations 

That will govern its investments, as well as the goals of the relevant policies.” 168 

 

219. In this case, Mekar adopted measures that were clearly unreasonable because it was (1) 

inconsistent with what they said about ensuring fair and equitable treatment, (2) they were not 

transparent with undertaken actions, and (3) they were coercive in nature, compelling Vemma 

to share stocks to them because of the delay incurred.  

 

 
167 AES v. Hungary 
168 "Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, ICSID Case No. ARB (AF)/00/2, 

Award (29 May 2003) 
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220. The CMS case, in citing the Lusitania case stated that  

 

“the fundamental concept of ‘damages’ is…reparation for a loss suffered; a judicially 

ascertained compensation for wrong. The remedy should be commensurate with the loss, 

so that the injured party may be made whole.” 169 Clearly, the Claimant must be 

compensated for the Respondent’s accumulated acts which directly and indirectly caused 

the losses it suffered as a form of reparation. 

 

221. The Respondent clearly favored other investors over Claimant. They afforded just 

compensation to other investors the enforcement of regulations however, singled out Claimant 

and injured their profits. 

 

222. The Respondent was unable to provide Claimant with reasonable grounds for imposing the 

use of the Mekari MON, investigating the Claimant for anti-competitive acts, as well as the 

retraction of the arbitral award.  

 

223. The Respondent ensured that the Claimant abided by unreasonable standards, withholding 

the fact of their economic decline.  

 

B. The Respondent’s Unreasonable Delay in Deciding on the Hawthorne Group’s Offer 

Led to a Loss of Income that Claimant Could Have Accrued 

 

224. Respondent unreasonably and inequitably refused Hawthorn’s offer to purchase the 

Claimant’s stakes while purchasing the same at an amount lower than that offered by 

Hawthorne.  

 

225. This caused the Claimant a loss in economic gains due to the lapse of time it took for the 

Respondent to relay their interest in purchasing stocks of Vemma.  

 

 
169 CMS 
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C. The Respondent’s Discriminatory Conduct Towards the Claimant Led to the 

Financial Suffering of Other Airline Industries 

 

226. The loss suffered by Claimant through the imposition of laws and regulations could have 

favored local companies and the improvement of the economic condition of the Respondent. 

 

227. As established by the rulings of the Tribunal, as well as the conduct displayed by the 

Respondent in their discriminatory, inequitable, and unfair treatment, and the lack of affording 

Claimant full protection and security as an investor company, Respondent should duly 

compensate the Claimant computed in accordance with the fair market value as to when they 

invested in Mekar, for the damages incurred and the losses accrued by Vemma Holdings.  
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PRAYER FOR RELIEF 

 

 

For the reasons stated herein, Claimant, Vemma Holdings Inc., request that the Tribunal: 

a. FIND that it has the jurisdiction over the submitted claims and that the submitted claims 

are admissible; 

b. GRANT the amicus submission of CBFI; 

c. DENY the amicus curiae submission of CPRU; 

d. DECLARE that the Respondent, The Federal Republic of Mekar, is in violation of Chapter 

9 of the CEPTA for breaching the fair and equitable clause and for failing to provide full 

protection and security;  

e. ORDER Respondent to pay the Claimant 700 Million USD plus interest as of the date of 

the violation pursuant to the fair market value standard; and  

f. ORDER Respondent to reimburse the Claimant for all costs and expenses associated with 

this arbitration.  

 

 

 

Respectfully Submitted, 

 

Team Barwick 

Counsel for Claimants  
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