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Statement of Facts 

 

Date Event 

January 2010 

Mekar decided to sell a controlling stake in the State-owned 

Caeli Airways. Mekar set up a competitive bidding process, 

securing bids from various airlines. 

5 January 2011 
Vemma’s bid was successful and it acquired an 85% stake in 

Caeli Airways. Mekar maintained 15% ownership. 

January 2011 

Mekari officials cited Vemma’s competitively priced bid and 

membership in the prestigious Moon Alliance as reasons for 

choosing Vemma to turn Caeli Airways into a profitable 

enterprise. 

2011-2014 

Vemma invested significant capital into Caeli Airways. 

Within three short years of taking over the control and 

management of Caeli, Vemma turned Caeli into a venture 

generating net profit. 

2014 

Caeli Airways’ pricing strategy expanded its consumer base. 

Akin to other airlines such as Tui Airways, Airasia X, or 

WestJet, Caeli offered prices below competitors to attract 

existing customers, and to expand the overall consumer base 

by allowing more Mekari citizens to afford air travel. 

9 September 2016 

The CCM initiated an investigation against Caeli Airways in 

violation of Mekari law and the CEPTA. Under the 

Monopoly and Restrictive Trade Practice Act, as Amended in 

2009, the CCM was not permitted to initiate an investigation 
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against Caeli Airways when Caeli’s market share was only 

43%. Fellow members in the Moon Alliance should not have 

been considered by the CCM. Airline alliances are common 

in the global airline industry, as is slot-trading, and these are 

not grounds for concern about collusion. 

14 February 2014 

The fines associated with the first CCM investigation, along 

with the consequence of the second investigation that was 

requested by Caeli Airways’ competitors, were unfair and 

arbitrary. The CCM placed airfare caps on Caeli Airways. 

While the investigations were illegal, Vemma recognizes the 

caps—when implemented— were reasonable. 

September 2016 

However, the maintenance of these caps came in the context 

of a deteriorating economic situation in Mekar. The Mekari 

MON began to rapidly decline in value. Despite the quickly 

changing value of the Mekari currency, the CCM continued 

to require Caeli Airways to abide by the now unreasonable 

and unnecessary airfare caps. 

30 January 2018 

As the currency crisis continued, Mekar dramatically shifted 

its economic policy. Mekar required Caeli Airways to price 

its services in MON despite the constantly fluctuating price 

of the currency. Due to the long-term outlook of the airline 

industry, it hurt Caeli Airways’ profitability. Neither this 

change, nor the refusal to periodically revise the inflation rate 

could have mitigated any economic crisis in Mekar. 

September 2018 

Mekar alleviated the economic harm only for Caeli Airways’ 

competitors, which hurt Caeli Airways’ market position 

further. On September 25, 2018, Mekar’s President passed 
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Executive Order 9-2018 which granted subsidies for airlines 

operating in Mekar. Nevertheless, Executive Order 9-2018 

denied subsidies to Caeli Airways because Bonooru owns a 

significant stake in Vemma. This decision arbitrarily 

discriminated against Vemma, despite the fact that other non-

State-owned airlines in Mekar receive greater subsidies from 

their home jurisdictions. 

26 January 2019 

Caeli Airways fought these illegal actions in Mekari courts, 

but Vemma was denied justice. Mekar’s courts were 

underfunded, leading to significant delays in hearing urgent 

matters. Even when its pleas were finally heard, Caeli’s 

claims on the merits were dismissed prematurely. As a result, 

Caeli Airways suffered in the interim. 

November 2019 

The cumulative effect of Mekar’s unfair actions put Vemma 

in a dire financial situation. Left with no options and an 

investment that was once profitable but was now 

haemorrhaging money, Vemma began looking for someone 

to purchase its stake in Caeli Airways. 

9 December 2019 

Vemma acquired a bona fide offer from a third party, 

Hawthorne Group LLP, to buy Vemma’s stake in Caeli. 

Under the Shareholders’ agreement between Vemma and 

Mekar Airservices Ltd., Vemma was required to offer Mekar 

Airservices Ltd. the right to purchase the shares at the price 

offered by the Hawthorne Group. 

17 December 2019 

Rather than buy the shares, or allow the purchase by the 

Hawthorne Group, Mekar Airservices disputed the validity 

of the Hawthorne Group’s offer due to the Hawthorne 
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Group’s Moon Alliance membership. Mekar Airservices 

instead offered a significantly lower price for Vemma’s stake 

in Caeli Airways. 

23 November 2010 

The dispute over the validity of the Hawthorne offer was 

submitted to arbitration under the rules of the Sinnoh 

Chamber of Commerce with the seat of the arbitration in 

Sinnoh. Mr. Rett Eichel Cavannaugh was selected as the sole 

arbitrator by the SCC Secretariat, given that the parties failed 

to agree on the candidacy of the arbitrator in good time. This 

occurred in the context of the subsequent challenge of Mr. 

Cavannaugh by Vemma on the grounds of his lack of 

impartiality, which was later confirmed by the relevant 

materials released by the CILS in its report dated 14 June 

2020. 

Mekar Airservices in essence sought to exclude the 

possibility of a bona fide third party purchasing Vemma’s 

investment for a reasonable price in order to force the 

investor to sell its stake to it at a fire sale price, as became 

plainly obvious soon after. 

9 May 2020 

Mr. Rett Eichel Cavannaugh released the award, ruling in 

favour of Mekar Airservices. The arbitrator’s odd and short 

legal reasoning hinged on the unsupported finding that the 

Hawthorne Group’s offer was not an arm’s length offer, 

given that the latter was “affiliated with Vemma” by virtue of 

their membership in the Moon Alliance. Immediately 

following the decision, Mekar Airservices sought to enforce 

the award in Mekar. 



Memorial for Claimant  Team Broms 

5 

 

1 August 2020 

Following the release of the final award, the CILS issued a 

report showing that Mekar Airservices engaged in fraud and 

corruption by bribing Mr. Cavannaugh. Due to this 

revelation, Vemma approached a Sinnoh court seeking to set 

aside the award. The Supreme Arbitrazh Court of Sinnograd 

set aside the 9 May 2020 award on the grounds that the award 

was tainted with corruption, which violated the public policy 

of Sinnoh. 

23 August 2020 

Despite the award being set aside in Sinnoh, Mekar’s courts 

enforced the award. Enforcing an award that had been set 

aside at the seat of the arbitration grossly violated 

international conventions and agreements to which Mekar is 

party, as well as Mekar’s own domestic law. Vemma tried to 

appeal this unjust decision, but it was ultimately forced by 

the outcome of these decisions to sell its shares at the rate 

offered by Mekar Airservices. 

October 2020 

The unfair and illegal actions taken by Mekar, and by organs 

of the Mekari State, caused Vemma’s investment to 

depreciate in value. Left with an investment that was a drain 

on Vemma’s global operations, Vemma obtained a buyer to 

cut its losses. Instead of allowing it to cut its losses, Mekar’s 

courts further compounded them by enforcing a tainted 

award, impelling Vemma to sell its stake far below a fair 

market value. After consistently being denied justice, and 

with no alternatives, Vemma commenced these arbitral 

proceedings. 
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Arguments 

I. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE 

CEPTA 

Claimant commences arbitral proceedings pursuant to Article 9 of the CEPTA as it has 

sustained unfair and illegal actions taken by Respondent and critically suffered from 

such actions.1 Pursuant to the agreed rules of dispute settlement in Article 9.16 of the 

CEPTA,2 Claimant brings this claim in accordance with the ICSID AFR. 

The drafting parties’ consent circumscribed the Tribunal’s scope of jurisdiction in their 

BIT, including the dispute settlement rules and the types of claims to be submitted.3 

Thus, when a claim is brought before an ICSID tribunal, the conditions set forth in both 

the ICSID Convention or the ICSID AFR, and the BIT at issue must be met.4 

In casu, Respondent invoked the lack of jurisdiction of the Tribunal. This issue centers 

on whether Claimant has satisfied the criteria of ratione personae in the applicable 

treaties under which it brings this claim, i.e., the CEPTA and the ICSID AFR. 5 

Respondent alleged that the current dispute constitutes a State-to-State arbitration 

because Claimant is not an investor. 

However, contrary to Respondent’s contentions, Claimant has fulfilled both the criteria 

of [A] “an investor of a Party” under the CEPTA and of [B] “a national of another State” 

under ICSID AFR in the course of its investment.  

A. Claimant is an investor of a Party to submit a claim under the CEPTA 

The drafting states of the CEPTA are both parties to the VCLT.6 According to Article 

31 of the VCLT, the terms of the treaty shall be interpreted with the ordinary meaning 

 
1 CEPTA, Article 9. 
2 Ibid, Article 9.16. 
3 Douglas (2009), p.145. 
4 Reed & Davis (2015), p.615. 
5 Case 2021, Response to the Notice of Arbitration, ¶¶5-6. 
6 Ibid, Statement of Uncontested Facts, ¶66. 
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in their context and in the light of its object and purpose.7 

Also, previous Tribunals have consented to interpret the definitions concerning “an 

investor” with the ordinary meaning when no restrictions pertaining to an enterprise’s 

organizational structure, business purpose, ownership, or control can be read into in the 

treaties.8 

In Article 9.1 of the CEPTA, “an investor” is defined as “an enterprise of a Party” that 

has made an investment in the territory of the other Party.9  

The ordinary meaning of “an enterprise” is “a business or corporation”.10 Thus, any 

kind of legal business or business, regardless of its ownership structure, shall be 

included in the definition of “an enterprise”. 

In casu, the drafting parties have not assigned any special meaning to definitions of “an 

investor” or “an enterprise of a Party”: 

“For the purposes of this definition, an enterprise of a Party is: 

(a) an enterprise that is constituted or organised under the laws of that Party 

and has substantial business activities in the territory of that Party; or 

(b) an enterprise that is constituted or organised under the laws of that Party 

and is directly or indirectly owned or controlled by a natural person of that 

Party or by an enterprise mentioned under paragraph (a);”11 

The CEPTA allows an enterprise to be an investor so long as it is organized under the 

law of its home state and has substantial business activities in the territory of its home 

Party. No requirement of imposing restrictions on the types of ownership can be 

discovered in the treaty.  

 
7 VCLT, Article 31(1). 
8 Beijing Shougang & Others, ¶¶412 - 422; CSOB, ¶25. 
9 CEPTA, Article 9.1. 
10 Enterprise, Oxford Dictionary. 
11 CEPTA, Article 9. 
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Thus, as a legally registered enterprise with a substantial domestic business 

landscape,12 Claimant has satisfied all the criteria under Article 9.1.  

Therefore, Claimant, i.e., Vemma, is a protected investor under the CEPTA’s inclusive 

definitions. 

B. Claimant is a national of another State under the ICSID AFR 

Respondent challenges Claimant’s qualification of being “a national of another State” 

under the ICSID AFR. However, it fails to demonstrate that the present dispute would 

constitute a State-to-State arbitration. 

First, according to Article 2(a) of the ICSID AFR, what within the jurisdiction of the 

Tribunal should be “the legal disputes arising directly out of an investment”.13 

Thus, Bonooru’s shareholding that should be considered in this dispute is merely 

between 31% to 38% because it is the shareholding kept during the investment.14 Only 

five months after Claimant’s investment was dismissed, Bonooru increased its 

shareholding to 55% on 2 March 2021.15 During Claimant’s investment, out of which 

arises the legal disputes in this arbitration, Bonooru’s stake has not ever amounted to 

the majority.  

Therefore, the Tribunal shall not consider Respondent’s allegations of whatever 

concerning to the 55% shareholdings and of whatever irrelevant to the underlying issues 

from this investment, e.g., Claimant’s domestic activities in Bonooru. 

Second, a significant purpose for the ICSID Convention and the AFR is to encourage 

“private international investment”. 16  In other words, when SOEs’ acts are in a 

commercial capacity, the ICSID Convention and the AFR should treat them as equally 

 
12 Case 2021, ANNEX IV, Memorandum of Association of Vemma Holdings Inc. 
13 Ibid, Statement of Uncontested Facts, ¶66 
14 Beijing Shougang & Others, ¶¶412 - 422; CSOB, ¶25 
15 CEPTA, Article 9.1. 
16  ICSID Convention, Preamble, ¶ 1. 
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as privately-owned enterprises.17 Thus, even an enterprise is wholly owned by the 

government, it can also be “a national of another State”.18 

Consequently, Claimant submits that Respondent’s challenge should be rejected with 

two reasons hereinafter: [1] State shareholding cannot disqualify Claimant to be a 

national of another State; [2] so long as Claimant was not acting as an agent for the 

government nor discharging governmental function, it is qualified as a national of 

another State. 

1. State shareholding cannot deny Claimant’s legal standing as a national of 

another State 

The authorities regard an SOE as a legal entity that should be governmentally owned 

in the majority.19 State shareholding alone cannot conclusively deem an enterprise to 

be owned by State,20 much less to be a State. Exclusive reliance on the factor of 

shareholding is inconsistent with the examination of the ICSID AFR, its drafting history, 

and relative cases.21 Instead, a mix of factors should be evaluated.22 

In the same sense, the tribunal of CSOB concluded that whether the enterprise falls 

within the definition of “a national of another State” does not depend upon whether it 

is partially owned or wholly owned by the government.23 Similarly, in other ICSID 

arbitrations, the enterprises recognized de jure as SOEs were still accepted to be “a 

national” under the circumstances that their acts were commercial.24 Noteworthily, the 

governmental shareholding in CSOB is 65%, and in Beijing Shougang and BUCG, 

100%.25  

 
17 Feldman (2016), p.25. 
18 Schreuer, Malintoppi, Reinisch & Sinclair (2009), p.161. 
19 IFC definition, World Bank Group 
20 Kang (2014), p.853. 
21 Blyschak (2011), p.45. 
22 Maffezini, ¶¶48–50, 71–89. 
23 CSOB, ¶25. 
24 Beijing Shougang & Others, ¶415; BUCG, ¶40. 
25 CSOB, ¶18; Beijing Shougang & Others, ¶408; BUCG, ¶32. 
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Therefore, ownership structure takes no effect on the determination of a national of 

another State. Whether the State-owned stake takes 31% - 38% or 55%, and whether 

Claimant is an SOE or not, exert no influence on the Tribunal’s jurisdiction ratione 

personae. 

Claimant submits that shareholding structure is not determinative of Claimant’s status 

of being a national of another State. 

2. Claimant does not meet the criteria of Broches test 

The Comment to the Preliminary Draft of the ICSID Convention has pointed out that 

State-owned, State-controlled, or State-affiliated entities are intended to be included 

within the definition of a “national”.26 It writes: 

“It will be noted that the term “national” is not restricted to privately-owned 

companies, thus permitting a wholly or partially government-owned 

company to be a party to proceedings brought by or against a foreign 

State.”27 

To determine whether an enterprise is a national or not, the guideline is the one 

formulated by Broches in 1972,28 normally known as Broches test. It states: 

“[G]overnment-owned corporation should not be disqualified as a “national 

of another Contracting State” unless it is acting as an agent for the 

government or is discharging an essentially governmental function.” 

Broches test is derived from the attribution rules in the International Law Commission’s 

(ILC) Draft Articles on State Responsibility.29 Hence, according to Article 38 of ICJ 

Statue, as customary international law,30 Broches test is legally binding and applicable 

 
26 Reed & Davis, p.551. 
27 ICSID Origin, Vol. II-2, p.230. 
28 Schreuer/ Sinclair (2009), p.161. 
29 Feldman (2016), p.27. 
30 ICJ Statute, Article 38. 
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towards this arbitration. 

Broches test lists two limbs. When an enterprise does not meet these requirements, it 

will qualify as a national under the ICSID AFR.  

Hereinafter, Claimant will demonstrate that [i] it was not acting as an agent for the 

government and [ii] it was not discharging an essentially governmental function. 

i) Claimant was not acting as an agent for the government 

The “Government agent” limb focuses on the degree of State’s direction on the 

enterprise’s investment actions or activities. 31  This conclusion derives from ILC 

Article 8:32 

“The conduct of a person or group of persons shall be considered an act of a 

State under international law if the person or group of persons is in fact 

acting on the instructions of, or under the direction or control of, that State 

in carrying out the conduct.”33 

According to ILC Article 8, even though a State initially establishes an enterprise, it is 

still insufficient to prove that the enterprise has subsequent conduct of the State.34 On 

the other hand, when the State does not exercise “instructions”, “direction”, or “control”, 

enterprises are not acting as an agent for the government. 

In casu, Claimant’s predecessor, i.e., BA Holdings, has completed its privatization 

process on 19 December 1984,35 decades earlier than Claimant’s investment. Thus, the 

preceding ownership structure cannot prove that Claimant acts as a governmental agent. 

Meanwhile, there is no evidence to prove that Bonooru ever exercises instruction, 

direction, or control during Claimant’s investment activities. Facts have potently 

 
31 Blyschak (2011), p.40. 
32 Ibid, p.35. 
33 ILC Drafts, Article 8. 
34 ILC Commentary. 
35 Case 2021, Statement of Uncontested Facts, ¶9. 
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illustrated that with Caeli Airways has capitalized on an enormous demand in the 

domestic and international markets under Claimant’s business strategy.36 What made 

Claimant once a winner of aviation market competition was its favorable airfare and 

high footfall.37 These are substantially related to Claimant’s partnership with Moon 

Alliance members, Claimant’s advantages at Phenac International Airport inherited 

from Caeli Airways, and low oil price, but neither of them is relevant to Bonooru’s non-

existent intervention. 

Therefore, Claimant was not acting as an agent of the government in any relevant sense 

of the word “agent”. 

ii) Claimant was not discharging essentially governmental function 

Unlike the “government agent” limb, which focuses on the degree of State’s direction 

on investment, “essentially governmental function” limb focuses on the degree to which 

an SOE may perform elements of governmental authority in its investment.38 

The tribunal of CSOB solely assessed the nature of the SOE’s activities because only 

the nature can reflect whether an enterprise was discharging governmental functions or 

not. 39  Conversely, purposes of activities cannot indicate this conclusion, as 

governmental purposes can be achieved incidentally when an enterprise is pursuing 

commercial purposes.40 Thus, in this limb of Broches test, the determinative factors 

“turn on their nature”.41  

In BUCG, the tribunal refers to the analysis from CSOB and also purely considered the 

nature of business activities. It accepted the enterprise’s commercial nature of activities, 

including the facts that it participated in the project through an open tender in 

 
36 Ibid, ¶30. 
37 Ibid, ¶34. 
38 Blyschak (2011), p.40. 
39 CSOB, ¶20. 
40 Ibid. 
41 Ibid, ¶23. 
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competition with other companies and its bid was selected on its commercial merits. 42 

In casu, like BUCG, the Claimant participated in its investment of Caeli Airways 

through an open tender in competition with other three companies and it was also 

selected due to its commercial merits. It offered the highest price and provided the most 

financially attractive business model during the acquisition. 43  Since the 

commencement of its investment, Claimant consistently functions as a commercial 

investor as its strategy is always about market expansion in the domestic and 

international markets.44 The nature of Claimant’s activities is fully commercial rather 

than governmental. 

Indeed, Bonooru used to provide subsidies for Claimant via Horizon 2020 programme. 

However, it cannot disturb Claimant’s commercial nature of business activities. Caeli’s 

flights between Bonooru and Respondent would lose profit during fall and winter, 

whereas Claimant insisted on maintaining them for the purpose of occupying market 

share.45 Otherwise, when Bonooru’s subsidies fail to cover its loss on this route during 

fall-winter season, Claimant would reduce flights to cut its loss.  

In conclusion, the nature of Claimant’s activities is commercial rather than 

governmental. Claimant is not the enterprise described by Broches test, as it was not 

acting as an agent for the government nor discharging essentially governmental 

function. Combined with the abovementioned factors and evaluations, Claimant 

satisfies the qualification to be a national of another State under the ICSID AFR. 

Altogether, Claimant is an investor under the CEPTA and a national of another State 

under the ICSID AFR. Therefore, the Tribunal has jurisdiction ratione personae over 

this dispute. 

II. THE TRIBUNAL SHOULD ONLY PERMIT THE CBFI’S AMICUS 

 
42 BUCG, ¶40. 
43 Case 2021, Statement of Uncontested Facts, ¶¶23-24. 
44 Ibid, ¶29. 
45 Ibid, ¶¶33-34. 
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SUBMISSION, BUT NOT THE EXTERNAL ADVISORS TO CRPU’S. 

Since the tribunal of Methanex v. USA first accepted amicus participation in 2001,46 

the frequency of amici applications and participation in the arbitrations has noticeably 

increased.47  Qualified amici submissions filed by the “friend of the court”,48  can 

provide suggestions on the legal and factual issues of the dispute and enhance 

transparency of proceedings,49 laying down a solid foundation for the intervention of 

third parties. Most importantly, the investment chapter of the treaty in question and the 

ICSID AFR expressly authorize amicus participation.  

However, not all amici submissions can be permitted to participate in the arbitration. 

Both Article 41(1) of the ICSID AFR50 and Article 9.19 of the CEPTA51 give the 

Tribunal the discretion to permit submissions filed by a non-disputing party or not. The 

discretion should be applied in line with the limitations set out by Article 41(3) of the 

ICSID AFR52 and Article 9.19.3 of the CEPTA.53 

To avoid the additional cost and unduly burden possibly imposed by unqualified amicus 

participation,54 it is appropriate and necessary to consider the following factors: firstly, 

whether the amicus applicant’s submission is within the scope of the dispute; secondly, 

whether the applicant has a significant interest, thirdly, whether the applicant’s 

arguments provide assistance to the Tribunal.55  

In this case, [A] amicus submission by the CBFI meets all the criteria, [B] while amicus 

submission by the external advisors to CRPU is beyond the scope of the dispute, 

 
46 Methanex. 
47 Born & Forrest, p.631. 
48 Amicus Curiae, BLACK’S. 
49 Viñuales (2015), p.1726. 
50 ICSID AFR, Schedule C – Arbitration (Additional Facility) Rules, Article 41(1). 
51 CEPTA, Article 9.9. 
52 ICSID AFR, Schedule C – Arbitration (Additional Facility) Rules, Article 41(3). 
53 CEPTA, Article 9.19.3. 
54 Levine (2011), pp.219-221. 
55 ICSID AFR, Schedule C – Arbitration (Additional Facility) Rules, Article 41(3); CEPTA, Article 
9.19.3. 
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showing no significant interest in the dispute and no utility to contribute to the 

settlement. 

A. The amicus submission by the CBFI satisfies all the criteria 

CBFI has met all the criteria aforementioned. Overall, [1] CBFI addresses a matter 

within the scope of this dispute. [2] CBFI shows its significant interests in the 

arbitration. [3] CBFI assists the Tribunal by bringing a new perspective, knowledge, or 

insight. As to the public requirement raised by Respondent, Claimant argues that it is 

not stipulated in Article 9.19 of the CEPTA and Article 41 of the ICSID AFR. Even if 

public interest requirement should be considered, [4] it has been satisfied by CBFI’s 

amicus submission. 

1. The CBFI addresses a matter within the scope of this dispute 

Relevance to the actual scope of the dispute is of fundamental nature to decide the 

admission of amicus submission.56 This criterion draws an appropriate boundary of 

what amici curiae are supposedly to adduce.57  Arguments that are helpful to the 

interpretation of investment treaty application are generally included in the scope of the 

dispute.58  

The CBFI’s submission presents Specific Issues of Fact or Law which attempts to 

conclude the relationship between corporate governance framework and standing under 

ISDS provisions.59 The CBFI provides supplementary information useful to help the 

Tribunal determine the status of Claimant, which is the ground of Respondent’s 

jurisdictional challenge.60 For instance, Bonoori entities are competing based on free 

market principles without governmental direction or instruction, irrespective of their 

ownership structure.61 With respect to legal issues, the argument of the CBFI that “the 

 
56 Eco Oro, ¶28. 
57 Apotex, ¶24. 
58 Schliemann (2013), p.374. 
59 Case 2021, Amicus Submission by the CBFI, p.17. 
60 Ibid, Response to the Notice of Arbitration, ¶¶2-6. 
61 Ibid, Amicus Submission by the CBFI, p.17. 
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nature of activities of such enterprises and not their purpose should guide a tribunal’s 

decision”,62 is exactly pertaining to the jurisdictional challenge raised by Respondent. 

Such factual information and legal arguments fall within the scope of the dispute 

between the two parties. 

2. The CBFI shows its significant interests in the arbitration 

A merely “general” interest in the proceeding is not adequate to fulfill this 

requirement.63 Conversely, according to Apotex, “the applicant must demonstrate that 

the outcome of the arbitration may have a direct or indirect impact on the rights or 

principles the applicant represents and defends”.64  

To help the Tribunal better comport with applicable procedural rules and ensure that 

amicus participation can yield benefits outweighing its inevitable costs,65 this criterion 

contemplates that the amici applicants should demonstrate that they might be affected 

by the issue on which it intends to make submissions or by the outcome of the 

arbitration in a profound degree.66 The previous tribunals considered amici applicants 

to have a significant interest when they showed the rights of the community they 

represented were at stake.67 

The CBFI represents its members that have a significant interest in the stability and 

reasonableness of the investment protection regime in Mekar, especially in relation to 

availability of dispute settlement mechanisms under CEPTA.68 Their interests will be 

equally impacted by the outcome of this arbitration, whereas they have no other voice 

before this tribunal. 

3. The CBFI assists the Tribunal in the determination of a factual or legal issue 

 
62 Ibid, p.17. 
63 Apotex, ¶38. 
64 Ibid. 
65 Born & Forrest (2019), p.650. 
66 Apotex, ¶33. 
67 Glamis; UPS D, ¶13. 
68 Case 2021, Amicus Submission by the CBFI, p.16. 
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The ICSID AFR interprets this criterion as follows: “the non-disputing party 

submission should assist the Tribunal in the determination of a factual or legal issue 

related to the proceeding by bringing a perspective, particular knowledge or insight 

that is different from that of the disputing parties.”69 And Respondent might argue 

that some tribunals considered independence as an implicit requirement under this 

branch.70  

Claimant argues that [i] CBFI does bring a different perspective, particular knowledge, 

or insight. As for independence requirement, it is not necessarily to be considered. Even 

if it should be satisfied, [ii] the CBFI has independence and impartiality of Respondent. 

i) The CBFI brings a different perspective, particular knowledge, and insight 

The Tribunal of Methanex only granted amici applications which can provide assistance 

and materials required by the Tribunal to decide the dispute.71 Thus, the issues an 

amicus raises should be relevant to the present competing contentions but not 

duplicative.72 However, there is no agreement on the degree of “difference” that the 

amici submissions must demonstrate. Some Tribunals even ignored this criterion.73 

Thus, the issues an amicus raises do not necessarily become entirely different.  

In the arbitration of Pacific Rim, the Tribunal accepted an amicus submission when it 

“not only articulates concerns in terms of the current jurisdictional phase, but also 

provides background information about the dispute that is substantially different from 

what the parties have provided to the Tribunal.”74 

In casu, the CBFI provides contextual information to assist the Tribunal solve the 

jurisdictional problem which centers on the investor status of Claimant. The 

information, such as the business climate of Bonooru and the ISDS provisions related 

 
69 ICSID AFR, Schedule C – Arbitration (Additional Facility) Rules, Article 41(3). 
70 Eli Lilly, ¶2; Bear Creek 5, ¶23; Bear Creek 6, ¶23. 
71 Methanex, ¶48; Aguas Provinciales, ¶13. 
72 Born & Forrest (2019), p.648. 
73 Electrabel. 
74 Pacific Rim, ¶(i). 
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to all enterprises, has not been mentioned by the disputing parties yet. However, it 

allows the Tribunal to consider this dispute in the widest possible range of views. 

Therefore, the CBFI satisfies the criterion of assisting the Tribunal in the determination 

of the relevant issues by presenting information different from what the disputing 

parties have provided. 

ii) The CBFI has independence, notwithstanding this factor is not necessarily to 

be considered 

Respondent alleges that amici curiae should be independent from the disputing 

parties.75 However, this criterion is not envisaged in the Article 41 of the ICSID AFR 

nor in the CEPTA. It is doubtful that the current treaties and rules would imply the 

requirement of independence in the Article 41 of the ICSID AFR. This criterion is 

inconsistent with the “significant interest” expressly listed in the Article 41(3)(c), 

creating “a latent tension”.76 It is conceivable that only when the applicants have some 

interest in the dispute will they incur the expense of filing amici submissions.77 Thus, 

the Tribunal shall have reservation to this factor and the entire independence is therefore 

not necessary. 

However, if the Tribunal insists on considering the factor of independence and 

impartiality, the CBFI can still satisfy this requirement. Respondent’s allegations of the 

so-called “conflict of interest” derives from the participation of Lapras Legal Capital in 

this arbitration and concerns the relation of the CBFI’s membership. Claimant submits 

that [a] the participation of Lapras Legal Capital does not raise a conflict of interest; [b] 

membership of Claimant exerts no influence on the CBFI’s independence. 

a. The participation of Lapras Legal Capital does not raise a conflict of interest 

In terms of the determination of independence, not every kind of minor financial or 

 
75 Case 2021, Mekar’s Application to Bar the Amicus Submission by the CBFI, p.24. 
76 Von Pezold, ¶62. 
77 UPS C, ¶¶4-5. 
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factual relationship should be detrimental to it. 78  The question is whether the 

relationship between an amicus petitioner and a disputing party leads to the 

determinative influence of the latter in the writing of the amicus submission.79 Non-

material collaboration with one of the disputing parties is not a factor to reject an amicus 

applicant.80 Considering a certain flexibility on assessing the degree of independence, 

the Tribunal of UPS granted an amicus the qualification of participation 

notwithstanding it had received a payment from a disputing party.81 

When preparing the amicus submission, “no government, person or organization 

associated with Vemma or otherwise has provided financial or other assistance”.82 

Lapras Legal Capital was not an exception. Its activities are restricted only to provide 

advice for Claimant on funding strategies with respect to this claim,83 which is at most 

a non-material collaboration. 

Therefore, the participation of Lapras Legal Capital does not raise a conflict of interest. 

b. Membership of Claimant exerts no influence on the CBFI’s independence 

The tribunal of Eli Lilly v. Canada has explained that “membership of a disputing party 

in an applicant does not mean a lack of independence of the applicant per se”, as long 

as it would assist the Tribunal to determine a legal or factual issue by presenting 

information which is different from that of the disputing parties.84 

Tribunals even accepted amici applicants who have explicitly stated that they have 

relations with one of the disputing parties. 85  The tribunal of UPS permitted an 

applicant’s participation who urged to participate in the arbitration since its principal 

function was to represent the interests of its members, one of whom was a disputing 

 
78 Schliemann (2013), p.379. 
79 Ibid, p.380. 
80 Biwater. 
81 UPS C, ¶9. 
82 Case 2021, Amicus Submission by the CBFI, p.16. 
83 Ibid, Procedural Order 3, ¶12. 
84 Eli Lilly, ¶D. 
85 Schliemann (2013), p.379. 
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party.86 

The CBFI is composed of Bonoori enterprises which will be impacted by this Tribunal’s 

interpretation of investor-State dispute settlement previsions.87 The CBFI represents a 

wide range of investors of all sizes. Claimant’s membership cannot turn down the 

overall independence and impartiality of the CBFI. A fortiori, Claimant was barred from 

voting on the amicus submission in accordance with the CBFI’s Amicus Brief 

Submission Guidelines.88 

Therefore, Claimant’s membership in CBFI caused no control on the preparation of the 

amicus brief in this case.  

4. The CBFI shows that the Tribunal’s decision will affect public interests 

This criterion is not provided for in Article 41 of the ICSID AFR, nor Article 9.19 of 

the CEPTA.89 Therefore, regardless of whether the CBFI’s submission pursues public 

interests or not, it should be permitted by the Tribunal since it satisfied the 

abovementioned three criteria. 

In case that the Tribunal insists considering the factor of public interest, then Claimant 

submits that the participation of CBFI still involves public interest. 

First, the Rules on Transparency has pointed out that the Tribunal shall take “the public 

interest in transparency in treaty-based investor-State arbitration” into account.90 Thus, 

the participation of amicus itself will ensure the public interest of transparency. Indeed, 

tribunals of previous arbitrations regarded allowing amicus participation itself as a 

public interest.91 

Second, a few Tribunals may adopt a relatively more demanding standard of this 

 
86 UPS C, ¶A4. 
87 Case 2021, Amicus Submission by the CBFI, p.16. 
88 Ibid, Procedural Order No. 3, ¶12. 
89 CEPTA, Article 41(3) 
90 Transparency Rules, Article 4 
91 Biwater, ¶51-53; Methanex. 
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criterion. They require the applicants to show that there is a public interest in the 

subject-matter of the arbitration. 92  This requirement will be satisfied when amici 

applicants prove that the Tribunals’ decision is likely to affect individuals or entities 

beyond the disputing parties.93 

Therefore, since allowing the participation of the CBFI enhances the transparency of 

investment arbitration, and there is a public interest in it, the CBFI’s submission should 

be permitted. Even if adopting a more tough rule of public interest, the content of the 

submission has demonstrated that it was in the furtherance of the public interest. The 

decision on the interpretation of investor-State dispute settlement will eventually 

impact the prosperity of the economy in Greater Narnia region.94 

In conclusion, since the CBFI meets all the requirements analyzed above, the Tribunal 

should grant the leave sought for filling amicus submission to the CBFI. 

B. The external advisors to CRPU fail to meet the criteria for amicus submission 

Conversely, since the external advisors to CRPU fail to meet the criteria for amicus 

submission, the Tribunal should reject its application for the purpose of avoiding unduly 

burden or disruption. 

Claimant argues that the amicus submission from the external advisors to CRPU [1] 

addresses matters beyond the scope of the dispute by raising a new ground for 

jurisdictional challenge. After deduction of information focus on corruption issue out 

of the scope of the dispute, [2] the amicus submission from the external advisors to 

CRPU has no value to provide assistance to the Tribunal. 

1. The external advisors to CRPU address matters out of the scope of the dispute 

As abovementioned, non-parties are forbidden to unnaturally enlarge the scope of the 

 
92 Methanex. 
93 Aguas Provinciales, ¶18. 
94 Case 2021, Amicus Submission by the CBFI, p.17. 
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dispute.95 Put it another way, amici should not turn the subject of the dispute into a 

different one.96  Ex diverso, they must assist the Tribunal in resolving the dispute 

submitted by the parties based on their consent, 97  because amici have no party 

standing.98 As with to jurisdictional issues, the tribunal of UPS has pointed out that 

“the parties are fully able to present the competing contentions and in significant degree 

have already done so”.99 Bearing this in mind, it is for Respondent, but not the amicus, 

to take the jurisdictional point.100  

Respondent is seeking to challenge the jurisdiction ratione personae, asserting that this 

dispute constitutes a state-to-state arbitration.101 Unlike the views and information the 

CBFI provided in its submission which concerns Claimant’s investor status and the 

Tribunal’s jurisdiction,102 the external advisors to CRPU raise a new jurisdictional 

question. They “reveal” the purported fact that Claimant’s investment was acquired 

through corruption, questioning the legality of Claimant’s investment and suggesting 

that the Tribunal may not have jurisdiction ratione materiae.103 However, the external 

advisors to CRPU do not illustrate the relevance of the legality of the investment and 

the specificities of the jurisdictional dispute proposed by Respondent, namely 

jurisdiction ratione personae. 104  Therefore, this point is beyond the competing 

contentions raised by the disputing parties.  

2. The external advisors to CRPU have no significant interest in the arbitration 

and fails to assist the Tribunal 

“Within the scope of the dispute” is the most fundamental one among all the criteria. 

 
95 Apotex, ¶27. 
96 UPS D, ¶60. 
97 Ibid. 
98 Ibid, ¶12. 
99 Ibid, ¶71. 
100 Ibid, ¶71. 
101 Case 2021, Response to the Notice of Arbitration, ¶2. 
102 Ibid, Amicus Submission by the CBFI, ¶10. 
103 Case 2021, Amicus Submission by External Advisors to the Committee on Reform of Public Utilities. 
104 Eco Oro, ¶28. 
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Article 9.19 of the CEPTA writes: “the Tribunal may accept and consider written amicus 

curiae submissions regarding a matter of fact or law within the scope of the dispute 

that may...”105 Also, in the main body of Article 41(3), it writes: “... the Tribunal may 

allow a person or entity that is not a party to the dispute to file a written submission 

with the Tribunal regarding a matter within the scope of the dispute.”106 Therefore, 

if an amicus applicant fails to meet this prerequisite, it loses the competence of 

attending the arbitration. It has no significant interest, and it is not able to provide 

information with utility to this arbitration.107 

The “significant interest” factor set forth in Article 41(c) should be a concrete interest 

in the underlying issues of the case.108 A general interest in the issues will not be 

considered.109 

The underlying issues in the present case are listed in the Procedural Order 2.110 

However, the external advisors to CRPU only raise a new jurisdictional question about 

corruption and anti-corruption,111 which is not mentioned in the procedural orders and 

is out of the scope of the dispute. Hence, this new question is irrelevant the “underlying” 

issue of the jurisdiction ratione personae.  

Moreover, as what they write in their submission, corruption issues can be related to 

any investor-State arbitration,112 not particularly the current one. Arguments from the 

external advisors to CRPU are only about a general interest. 

Since the external advisors to CRPU fail to demonstrate anything beyond a general 

interest of anti-corruption, the external advisors to CRPU have no significant interest 

 
105 CEPTA, Article 9.19. 
106 ICSID AFR, Schedule C – Arbitration (Additional Facility) Rules, Article 41(3)(a). 
107 Eco Oro, ¶28. 
108 Apotex, ¶33. 
109 Resolute Forest, ¶4.6. 
110 Case 2021, Procedural Order 2. 
111 Ibid, Amicus Submission by the CBFI, p.16. 
112 Ibid, Amicus Submission by External Advisors to the Committee on Reform of Public Utilities, 
p.19.  
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in this arbitration. 

In terms of the factor that the amicus applicant would assist the Tribunal in the 

determination of a factual or legal issue related to the proceeding,113 the information 

from the external advisors to CRPU fails to determine any factual or legal issue related 

to the proceeding since it merely provides an ex parte allegation about the legality of 

Claimant’s investment. What the Tribunal seeks to primarily solve is whether it has 

jurisdiction ratione personae, including the justification of Claimant’s status of investor. 

However, information concerning the investment’s legality cannot assist the Tribunal 

to deal with any of these problems. 

Therefore, the external advisors to CRPU fail to meet the criteria for amicus submission 

which are listed in the ICSID AFR and the CEPTA. They have no qualification to 

participate in the arbitration. 

In summary, Claimant requests that the Tribunal should only admit the amicus 

submission from the CBFI but not the other one from the external advisors to CRPU. 

III. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA BY 

NOT CONFORMING TO THE FAIR AND EQUITABLE TREATMENT 

OBLIGATION 

Article 9.9(2) of the CEPTA stipulates: 
“A Party breaches the obligation of fair and equitable treatment referenced 
in paragraph 1 if a measure or measures constitute:  
(a) denial of justice in criminal, civil or administrative proceedings; 

(b) fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings;  

(c) arbitrary or discriminatory conduct;  

(d) abusive treatment of investors, such as coercion, duress, and 

harassment; ...” 

 
113 ICSID AFR, Schedule C – Arbitration (Additional Facility) Rules, Article 41(3)(a). 
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Obviously, this FET clause takes the form of a list enumerating actions and behaviors 

constituting a violation of the obligation of Fair and Equitable Treatment. 

Accordingly, Claimant submits that Respondent has violated its FET obligation and 

thus breached Article 9.9 of the CEPTA because its actions constitute [A] denial of 

justice, [B] arbitrary and discriminatory conduct, [C] abusive treatment; and [D] the 

actions cannot be exempted under the Art. 9.8 of the CEPTA. 

A. Respondent’s measures constitute denial of justice 

In accordance with the ICJ opinions and authoritative scholars, “denial of justice” may 

be found where certain action deprives someone of the fundamental right to present his 

case.114 A subscription can be found in Azinian that typical examples of denial of 

justice include undue delay of the case, inadequate administration of justice and clear 

and malicious misapplication of the law.115  

1. Mekar subjected the hearings for Caeli’s two appeals to undue delay 

As is pointed out in previous cases, the assessment of undue delay is highly fact-

sensitive.116 It should be clarified that time isn’t an independent factor:117 it is not 

necessarily that a long delay automatically results in a breach of due process,118 and 

vice versa, a not extremely long delay could also be recognized as “undue”. Several 

relevant facts should be considered: the complexity of the proceeding, the need for 

swiftness, the behaviors of the litigants involved and the behaviors of the courts 

themselves.119  

In this case, Caeli submitted two appeals against CCM’s measures about airfare caps 

but was kept awaiting the hearings for 11 months and 15 months respectively.120 

 
114 UN Review, p.92; Dolzer & Schreuer (2012), ¶193. 
115 Azinian, ¶¶102-103. 
116 White Industries, ¶10.4.10; Toto, ¶155. 
117 Ibid, ¶10.4.9; Ibid, ¶155. 
118 Spyridon, ¶602. 
119 White Industries, ¶¶10.4.11-10.4.21; Toto, ¶160; Chevron, ¶255. 
120 Case 2021, Statement of Uncontested Facts, ¶¶44,50. 
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The complexity of the proceeding. In this case, a normal hearing on the airfare cap 

matters was by no means a complex judicial proceeding.121 Thus, the Mekari court’s 

failure to timely arrange such simple procedure was unreasonable. 

The need for swiftness. Turning to the need for celerity in the resolution of the matter, 

whether an appeal should be treated early is on a case-by-case basis.122 And prioritizing 

criminal cases isn’t a necessarily fixed rule, if certain commercial case is of such great 

urgency that it couldn’t be allowed to languish.123  

In this case, the Mekari economic crisis was continually worsening and inflation rate 

was rising every second.124 Thus, even a slightest delay in determining the airfare cap 

issue would result in drastic losses. Accordingly, the appeals were of great urgency. 

The behaviors of the litigants involved. Considering Claimant’s behaviors, their 

attempts to push the proceeding and no contribution to the delay should be taken into 

consideration.125 

In that regard, Caeli and its lawyer had persistently sought quicker proceedings.126 And 

obviously, the courts’ refusal to arrange timely hearings was not caused by any of 

Claimant’s actions. 

The behaviors of the courts themselves. The courts behaviors are decisive when 

assessing whether the delay is reasonable or not.127 

In this case, unlike previous delays that are not considered where courts tried to 

accelerate the progress, the Mekari court totally ignore the request for timely hearing 

and made no attempts to push the proceeding.128 

 
121 Case 2021, Statement of Uncontested Facts, ¶64. 
122 Toto, ¶155; White Industries, ¶10.4.10. 
123 White Industries, ¶10.4.14. 
124 Case 2021, Statement of Uncontested Facts, ¶39. 
125 Chevron, ¶255; Toto, ¶167. 
126 Case 2021, Statement of Uncontested Facts, ¶ 50. 
127 White Industries, ¶10.4.21. 
128 Ibid, ¶¶10.4.17-10.4.21. 
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In addition, Respondent has tried to justify the delay by arguing that there was 

overwhelming cases and the court managed Claimant’s case quite rapidly compared to 

the average time it usually takes.  

However, court congestion must be temporary and be promptly addressed by the state 

if it is to act as a defense.129 Mekar’s judicial inefficiency was deep-rooted since 1980s, 

and Respondent didn’t take effective actions to address such judicial congestion.130 As 

is stated in El Oro case, such lack of judicial resources only shows the deficiency of the 

judicial machinery. 131  Thus, Respondent’s argument couldn’t be recognized as 

reasonable justification.  

2. The High Commercial Court of Mekar’s enforcing an annulled award was 

malicious misapplication of law 

Concerning whether states have the discretion to enforce an annulled award, there exists 

two approach: the classic approach and the internationalist approach.132 While the 

commonly-recognized classic approach indicates that an award annulled by its primary 

jurisdiction is not enforceable in any other jurisdiction,133 in recent decades a few states 

have adopted the internationalist approach on the ground that use of “may” in Article 

V(1)(e) of the New York Convention give rise to the possibility to enforce annulled 

awards,134 which is controversial.135 

To step further, even amid states where exists such enforcement practices, states have 

stricken the balance between the general principle of comity and the sovereignty of 

states136: in principle, an annulled award should be not enforced, and only in strictly 

limited situations where the notion of basic justice or public policy is threatened could 

 
129 Chevron, ¶264. 
130 Case 2021, Statement of Uncontested Facts, ¶13. 
131 Toto, ¶162; El Oro, p.198, ¶10; Pantechniki, ¶76. 
132 ManuThadikkaran (2014), p.576.  
133 Ibid; UNCITRAL Guide, Analysis of Article V(1)(e). 
134 Hilmarton, ¶¶4-5; Adyamulia, ¶10; Chromalloy, III (1); Mexicana, p.43. 
135 UNCITRAL Guide, Analysis (C) of Article V(1)(e). 
136 ManuThadikkaran (2014), p.575. 
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the enforcement be possible.137 

In this case, it is clear that the comity principle should be first considered because 

Respondent has clearly admitted it in its own judgment made by its High Commercial 

Court.138 Moreover, no basic justice or public policy is endangered. 

First, the setting-aside decision was lawfully made by the Sinnograd Court for the 

public policy combating corruption139. The evidence, on which the Sinnograd court 

relied, were convincing and sufficient.140 And Respondent’s challenge that hearsay 

evidence couldn’t be the awarding basis141 comes nothing; because, first, there exists 

practices that tribunals relied on circumstantial evidence to conclude that bribery had 

taken place;142 second, the focus of this case was not the confirmation of bribery but 

that the corruption suspicion hindered the public policy.143  

Second, deferring to the setting-aside decision would by no means harm the basic 

justice or public policy, because the annulled award was very likely unjust resulting 

from a bribery. 144  And quite conversely, enforcing such tainted award was much 

seemly a desperate realization of Respondent’s conspiracy because it was exactly the 

Mekar Airservices that were alleged to have offered bribery to the arbitrator.145 

Therefore, the setting aside decision brings no harm to justice or public policy and 

Mekar’s enforcement of the tainted award constitute misapplication of law. 

B. Respondent’s measures constitute arbitrary and discriminatory conduct  

1. Respondent’s act of omission on the airfare cap issue during the crisis 

 
137 Mexicana, p.27; Baker Marine, p.9; Finizio & Bejarano, p.2. 
138 Case 2021, ANNEX XV, Superior Court of Mekar ruling-25 September 2020, Section 18. 
139 Case 2021, ANNEX XIII, Supreme Arbitrazh Court of Sinnograd Ruling, Section 18. 
140 Case 2021, Statement of Uncontested Facts, ¶60. 
141 Case 2021, Response to The Notice of Arbitration. 
142 Metal-Tech, ¶243; Oostergetel, ¶303; Rose (2014), p.754. 
143 Case 2021 ANNEX XIII, Supreme Arbitrazh Court of Sinnograd Ruling, Superior Court of Mekar 
ruling-25 September 2020, Section 11. 
144 Case 2021, Statement of Uncontested Facts, ¶¶60, 61. 
145 Ibid, ¶60. 
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constitutes arbitrary conduct 

According to definitions made by previous tribunals and authoritative law dictionary,146 

arbitrary conducts are those that affect investors without rational decision-making 

process and not based on reason or fact.147  

In this case, when the 2017 Mekari currency crisis occurred, Respondent required that 

all companies offer goods and services denominated exclusively in MON.148 However, 

airlines’ customers booked tickets several months in advance,149 and the gap between 

pre-paid fare and actual cost was continually widening under the worsening financial 

crisis,150 thus causing tremendous harm to airlines’ profitability. 

Also, despite the continually soaring inflation rate,151 the Central Bank refused to 

timely update the Mekar’s official inflation rate.152 As the airfare cap posed on Caeli 

was pegged to the official inflation rate, the bank’s act of omission greatly hindered 

Caeli’s profitability.153 Also, the CCM and Mekari government refused to temporarily 

exempt the caps or make any attempt to adjust the caps.154 Thus, the airfare cap were 

no longer a measure combating potential anti-competitive behaviors, but an 

unreasonably detriment to Claimant’s investment. 

Based on the aforementioned reasons, both individually and taken together, 

Respondent’s measures greatly affected Claimant’s investment without the basis of 

reason or fact and thus constitute arbitrary conduct. 

2. Respondent’s denial of Caeli’s subsidies constitutes discriminatory conduct  

Proving discrimination requires analysis in three aspects: first, like circumstance; 

 
146 LG&E, ¶158; Ronald, ¶221; BLACK’S (2009). 
147 Ibid. 
148 Case 2021, Statement of Uncontested Facts, ¶ 42. 
149 Ibid, ¶ 40. 
150 Ibid, ¶ 42. 
151 Ibid, ¶ 39. 
152 Ibid, ¶ 43. 
153 Ibid, ¶ 42,43,40. 
154 Ibid, ¶ 40. 
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second, differential treatment; third, lack of reasonable justification.155 

In this case, unlike other airlines in the territory of Mekar, Caeli’s application for 

subsidies under Executive Order 9-2018 was rejected, 156  which constitutes 

discriminatory conduct. In particular, Caeli was [i] in like circumstances but [ii] was 

treated differently [iii] without reasonable justification. 

i) Caeli was in “like circumstances” as other airlines in Mekar 

The criterion of “like circumstances” requires existence of certain competitive 

relationship between the investors or investments compared.157 In that regard, Caeli 

had absolute competitive relationship with its counterparts in the air field;158 it was 

faced with the economic crisis in the way other airlines did159. Hence, Caeli was in like 

circumstances and enjoyed comparable positions as other airlines compared. 

ii) Respondent treated Caeli differently by not granting subsidies under 

Executive order 9-2018 

Although the executive order is aimed to provide liquidity to all eligible businesses 

related to losses incurred as a direct result of the 2017 crisis,160 amid all operating 

airlines in Mekar, Caeli was of the only two ones whose application was rejected and 

failed to receive any subsidies.161 The differential treatment was obvious. 

iii) The differential treatment was conducted without reasonable justification 

Reasonableness means that action is taken by a state following a logical explanation 

and for public interest.162  

 
155 Klager (2011), pp.195, 196; Pope, ¶38; Saluka, ¶313 
156 Case 2021, Statement of Uncontested Facts, ¶47. 
157 Total, ¶210. 
158 Case 2021, Statement of Uncontested Facts, ¶14. 
159 Ibid, ¶40. 
160 Case 2021, ANNEX VIII, Executive Order 9-2018, Section 3101 (a). 
161 Case 2021, Statement of Uncontested Facts, ¶46. 
162 Dolzer & Schreuer (2012), p.193. 
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Respondent contends that stated-owned companies have advantages and thus granting 

them subsidies harms the Mekari people. However, Caeli isn’t a state-own-company,163 

and even if Vemma’s shareholding of it creates certain state-relationship, such 

relationship by no means brought advantages because other private-owned companies 

also received subsidies from their home countries164. For instance, Star Wings and Jet-

Greens are two airlines owned by holding groups in Arrakis and received subsidies even 

greater than what Vemma has received165. 

Therefore, Respondent’s differential treatment lacks reasonable justification. Such 

treatment to investors in like circumstances constitutes discriminatory conduct. 

C. Respondent did not follow due process norms  

As is pointed out in Article 9.9 of the CEPTA, the due process norms require sufficient 

transparency. In that regard, every action taken by the host states can be traced to the 

legal framework,166 and formal and proper notice are addressed to interested investors 

with respect to the action.167 

1. The CCM’s first investigation was launched against the Mekar’s Monopoly 

and Restrictive Trade Practice Act 

The CCM launched its first investigation on the basis of Caeli and its alliance partner’s 

joint market share of 54%, instead of Caeli’s sole market share of 43%.168 However, 

Mekar’s Monopoly and Restrictive Trade Practice Act has clearly stipulated in Chapter 

III that the CCM may open an investigation only if “a corporation” obtains a market 

share greater than 50%, and may “exceptionally rarely” exercise the investigating 

discretion when a corporation’s share is lower.169 

 
163 Ibid, ¶25. 
164 Ibid, ¶46. 
165 Ibid, ¶46. 
166 Dolzer & Schreuer (2012), p.149. 
167 Metalclad, ¶98. 
168 Case 2021, Statement of Uncontested Facts, ¶36. 
169 Case 2021, ANNEX V, Monopoly and Restrictive Trade Practice Act, Chapter III (1), (2). 
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In that regard, Respondent’s reason for the launching action, was that the commission 

considered the composite shares of Caeli and its Moon Alliance partner Royal Narnian, 

which exceeded 54%.170 Thus, the action was taken under the 50% standard instead of 

the “exceptional circumstance” under Chapter III of the monopoly act; however, it was 

obviously misapplication of the act and thus couldn’t traced to valid legal basis. 

Such inconsistency between Respondent’s action and the municipal law on which 

investors have relied on, greatly hindered investors’ right to proceed with appropriate 

investment in the confident belief that they were acting in accordance with the law. 

2. The Civil Aviation failed to offer notice to Caeli explaining the rejection of its 

subsidies in a proper manner 

It is universally acknowledged by previous tribunals and model BITs that when host 

states make certain administrative decisions, they are obliged to offer transparent 

procedures and give notice to investors concerned with the decisions.171 

In this case, after Caeli’s application for subsidies under Executive Order 9-2018 was 

rejected by the Secretary of Civil Aviation, there was no given reason for the 

dismissal,172 let alone in a formal writing form. Only in an interview more than half 

months afterwards, Mekar’s deputy Minister of Transportation rationalized the 

dismissal action.173  

However, even considering this interview, whether there existed actual “notice to Caeli” 

are still doubtful. In that regard, the minster only gave ambiguous expression that state-

own-enterprises enjoys advantages and thus shouldn’t receive subsidies, and not only 

that Caeli was not informed of the interview, but also that its name was not even 

mentioned.174 It is obvious that Respondent didn’t provide due procedures on this issue, 

 
170 Case 2021, Statement of Uncontested Facts, ¶36. 
171 Metalclad, ¶91; US Model BIT, Article 20.6. 
172 Case 2021, Statement of Uncontested Facts, ¶46. 
173 Ibid, ¶46. 
174 Ibid, ¶46. 
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resulting in that Caeli was not informed of the reasons of the action that closely related 

to its interest. 

Therefore, Respondent failed to address formal and proper notice to interested investors 

with respect to its action, thus violating fundamental due process. 

D. Respondent’s measures constitute abusive treatment  

Respondent’s actions related to the sales of Claimant’s stake of Caeli, taken together, 

constitute a composite act and can be recognized as an abusive treatment. 

1. A number of Respondents actions about Claimant’s stake selling constitute 

composite act 

Previous practices have indicated that, tribunals are supposed to review not only the 

individual acts but also the totality of the actions when considering the breach of fair 

and equitable treatment.175 And terms as “creeping violation” and “composite act” 

have emerged.176 In that regard, a succession of measures of the host country, even 

though taken separately, would not breach that standard but, when taken together, do 

lead to a result of violation.177  

In this case, the initial action of the composite act can be traced to Mekar Airservices’s 

rejecting a third party’s purchase offer without lawful basis.178 And entering into the 

arbitration, it was very likely that Mekar Airservices bribed the arbitrator in favor of 

itself, 179  which was a successive act. Subsequently, even though the bribery was 

disclosed and tainted award had been already set-aside, the respondent enforced the 

award in its territory.180  

In aggregate, all of these actions taken by different state’s agencies caused a negative 

 
175 Rompetrol, ¶238; 
176 El Paso, ¶518; Rompetrol, ¶271; ILC Drafts, Article 15. 
177 El Paso, ¶518. 
178 Case 2021, Statement of Uncontested Facts, ¶57. 
179 Ibid, ¶60. 
180 Ibid, ¶62. 
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effect that Claimant had no option but to sell its shares in Caeli to Respondent at 

unreasonably low price.   

Therefore, the succession of Respondent’s acts can be considered as a composite act. 

2. Respondent’s composite act constitutes abusive treatment of investors 

The conduct of the State is abusive where there are no lawful grounds for the relevant 

actions and without improper reasons.181 It should be notices that the abusive treatment 

could be cloaked under a variety of forms in which state behaves, including continuous 

interference with activities and management of investment, 182  political statements 

against foreign investment or investors, 183  and deliberate conspiracy against the 

investment.184  

In this case, the aforementioned Respondent composite act was without any lawful 

ground and unreasonably harm Claimant’s investment. In line with the features of a 

deliberate conspiracy,185 the composite act was a conscious combination of various 

wrongful acts, in order to achieve a final goal that Respondent bought Claimant’s share 

in Caeli at unreasonably low price. The consistent behaviors, from Mekar Airservice’s 

denying a third buyer’s bona fide purchase offer, to Mekari court’s intentionally 

enforcing the tainted award, was obviously made with ulterior motives to realize 

Respondent’s disgraced purchase aim ultimately. It is also worth mentioning that 

Respondent’s bad faith can be detected as early as the LPM’s elected back in the 

parliament, when this party blamed the crisis on the privatization program and vowed 

to “return the country to the Mekari people”.186 

Therefore, Respondent’s composite act constitute abusive treatment to investors. 

 
181 UNCTAD Series, p.82; Waste Management, ¶ 138. 
182 Tokios, ¶ 86; 
183 Biwater, ¶¶ 497,498. 
184 Waste Management, ¶ 138. 
185 Ibid, ¶ 138. 
186 Case 2021, Statement of Uncontested Facts, ¶ 41. 
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E. Respondent’s wrongful acts cannot be exempted under the Art. 9.8 of the 

CEPTA 

Though Respondent may invoke Article 9.8 Right to Regulate of the CEPTA to justify 

its actions, Claimant contends that its unlawful actions cannot fall within the scope of 

requirements of this article. 

First, Article 9.8 stipulates that only when the motivation behind state’s actions falls 

into the scope of “legitimate public policy objective” could it be possible that the 

actions are justified. Second, according to previous cases, the exercise of states’ 

regulatory right must have its boundaries that the state’s regulation aim and the 

deprivation of investor’s interest should not exceed a reasonable proportion.187 

Considering other Respondent’s actions possibly related to public policy, nullifying 

airlines exemption of MON-pricing,188 and refusing to grant subsidies are at issue189. 

And the possible numerations in the article can only be “national security”. 

With regard to “national security”, it’s universally acknowledged that threshold is 

strictly high.190 It is usually determined as relating to the self-protection of the state 

from threats of constitutional rights, sovereignty and sustainable development.191 And 

in this case, there’s no evidence that the economic crisis was so deteriorated as to 

threaten the national security.  

With regard to the proportionality, Respondent enforced all the business in its territory 

to pay in its own currency MON.192 However, airlines operate in such a way that airfare 

is paid a few months in advance, and therefore the gap between pre-paid money and the 

actual cost were dreadful wide when the MON value was continually nosediving.193 

 
187 Tecnicas; LG&E; ADC, ¶423; Saluka, ¶306. 
188 Case 2021, Statement of Uncontested Facts, ¶42. 
189 Ibid, ¶46. 
190 Continental, ¶195; Mergen (2011), p.5. 
191 Gazeta (2009).   
192 Case 2021, Statement of Uncontested Facts, ¶42. 
193 Ibid. 
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The regulation aim and the harm to investors are clearly out of proportion. 

Therefore, Respondent’s unlawful actions cannot be justified either by any provision in 

the CEPTA or any international customary law. 

IV. THE “FAIR MARKET VALUE” SHOULD BE THE APPROPRIATE 

COMPENSATION STANDARD IN RESPECT OF RESPONDENT’S 

VIOLATION OF ARTICLE 9.9 OF THE CEPTA 

Concerning the compensation standard with respect to Respondent’s violation of its 

FET obligation in this case, two articles in the CEPTA should be first considered, 

namely Article 9.7 Most Favored Nation Treatment, and Article 9.21 Final Award. In 

addition, by virtue of Respondent’s wrongful acts, the compensation should also accord 

to the general international principle Full Reparation.  

Accordingly, Claimants submits that the “fair market value” should be the appropriate 

compensation standard because [A] the MFN clause allows invoking Article 13 of the 

2006 Arrakis-Mekar BIT that is more favorable than Article 9.21 of the CEPTA, and 

[B] “fair market value” standard better satisfies the Full Reparation principle than 

“market value” standard. 

A. The Most-Favored-Nation clause of the CEPTA allows Claimant to invoke 

‘fair market value’ standard 

The Most-Favored-Nation clause, namely Article 9.7 of the CEPTA, allows Vemma and 

its investment in Mekar to enjoy treatment no less favourable than the treatment in like 

situations, to the investors and their investment from a third country.194  

In this case, the requirements for invoking the MFN clause are satisfied: [1] the 

compensation standards stipulated in the two BITs accords to the requirements in 

paragraph 1 of the MFN clause, and [2] the compensation standard cannot be precluded 

 
194 CEPTA, Article 9.7. 
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by paragraph 2 of this clause. 

1. The compensation standards stipulated in the 2006 Arrakis-Mekar BIT and 

the CEPTA satisfy the invocation requirements in paragraph 1 

As is clearly stated, the MFN clause encompasses the treatment of a third country’s 

investors that is “in like circumstances” with respect to a number of investment actions, 

and is more favorable than the treatment enjoyed by parties of the CEPTA. 

First, the concept of “in like circumstances” requires an examination of an investment 

on a case-by-case basis.195 In that regard, comparing Article 21 (1) of the CEPTA and 

Article 13 of the 2006 Arrakis-Mekar BIT, in nature they both stipulate the monetary 

standard to which the compensation figure accord, when the Tribunal makes an award 

that is in favor of the investor.196 To be specific, the compensation issue in this case 

concerns with the figure of Claimant’s sales of Caeli’s stake, and thus falls into the 

scope of “treatment with respect to sale of investments in its territory”. Therefore, these 

two articles satisfy the invoking requirement of “treatment in like circumstances”. 

Second, comparing the two standard, “fair market value ” refers to the price a willing 

buyer would pay to a willing seller in an open market, each desired to maximize the 

financial gain and neither was under duress or threat,197 while “market value” refers to 

the estimated amount for which an asset should exchange on the valuation date between 

a willing buyer and a willing seller in an arm’s length transaction.198 In this case, given 

that Mekar’s economic situation was terrible due to the financial crisis,199 the valuation 

under “market value” would be much low than the price in an open market under “fair 

market value”. It is clear that the latter is more favorable. 

To sum up, the invocation of Article 13 of the 2006 Arrakis-Mekar BIT satisfies the 

 
195 Mbengue & Schacherer (2019), p.249. 
196 2006 Mekar-Arrakis BIT, Article 13; CEPTA, Article 9.21. 
197 IVSC, International Valuation Standards (IVS) (31 January 2020), ¶100. 
198 Ibid, ¶30.2(c). 
199 Case 2021, Statement of Uncontested Facts, ¶41. 
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requirements in paragraph 2 of the MFN clause in the CEPTA. 

2. The compensation standard was not precluded by para. 2 of the MFN clause 

The second paragraph excludes two kinds of treatments referred in the first paragraph; 

however, the compensation standard in discussion belongs to neither of them. 

i) The compensation standard is not a procedure of settlement for investment 

disputes.  

To begin with, it is supported by previous international arbitration practices200 and 

highly qualified scholars that the compensation standard is not a procedure for dispute 

settlements, but a substantive obligation to address concrete damage problems. 201 

Therefore, the requirement of monetary compensation standard in tribunal’s final 

awards shouldn’t be precluded as any procedural matter. 

ii) The compensation standard is not mere substantial obligation without actual 

practice. 

The paragraph 2 also suggests that, mere substantive obligations without actual practice 

by the parties can hardly be considered as “treatment” and thus cannot give rise to the 

application of the MFN clause. In that regard, Article 9.7 is aimed to forbid de facto 

treatment that are less favorable than what a third party’s investors enjoy caused by 

effective implementation, instead of de jure less favorable treatment that are caused by 

the differences in the clauses or in formulations in treaties.202 This limitation prevents 

the parties from importing preferred clauses at will to destroy the basic framework of 

the treaty.203 

However, in this case, Tribunals established under 2006 Arrakis-Mekar BIT have 

consistently awarded compensation for FET violations at the fair market value under 

 
200 CME, ¶500. 
201 Ibid, ¶500; Dolzer & Schreuer (2012), pp.209, 211. 
202 Mbengue & Schacherer (2019), p.88. 
203 Faya (2008), p.90. 
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Article 13 of the BIT.204  In other words, this compensation standard constitute a 

concrete, effective treatment to which sufficient actual practices pursuant. 

In conclusion, it is appropriate to invoke “fair market value” standard for the Tribunal 

to determine the compensation figure based on the MFN clause of the CEPTA in this 

case. 

B. The “fair market value” standard better accords to the general international 

principle and is appropriate to be adopted 

Concerning the monetary compensation for the investor’s loss caused by the host state’s 

violation of FET obligation, the international law has not identified any particular 

methodology. 205  However, no matter whatever precise approach is taken , it is 

supposed to reflect the general principle of international law that the actual harm caused 

by the violation should be fully wiped out;206 and in the present situation, the “fair 

market value” standard better accord to the full reparation principle and is appropriate 

to be adopted on a case-by-case basis. 

1. The “fair market value” is in line with the objective of wiping out all the 

relevant damages 

A generally accepted international principle, which is referred as the “full reparation 

principle” was clearly stated by PCIJ in the Chorzow Factory case: 

“The essential principle contained in the actual notion of an illegal act is that 

 reparation must, as far as possible, wipe-out all the consequences of the illegal 

 act and reestablish the situation which would, in all probability, have existed  if 

 that act had not been committed.” 

To step further, the vality of this principle was energized and its scope broadened by 

 
204 Case 2021, Procedural Order No.3, Section 15. 
205 Myers, ¶309; CMS, ¶410; LG&E, ¶¶189,200; Enron, ¶363; BG Group, ¶422; Sempra, ¶¶403,404. 
206 Chorzow Factory, ¶125. 
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Article 31 of the ILC Draft Articles:207  

“(1) The responsible State is under an obligation to make full reparation for the 

 injury caused by the internationally wrongful act.” 

As is specified in Article 12 of ARSIWA and its commentary, “wrongful acts” include 

the breach of the state’s treaty obligation.208 The principle indicates that when dealing 

with the compensation of an international obligation, the investor’s all relevant losses 

should be “undone”.209  

In this case, the compensation issue is raised out of Respondent unlawful violation, to 

which Claimant’s losses are attributed. 210  Therefore, the full reparation principle 

should be considered. In order to wipe out all the relevant consequences, the calculation 

standard should be the one that can accurately reflect the real damages of Claimant’s 

investments.211 

In that regard, the two standards in discussion should be first compared. The definition 

of “fair market value” refers to the price a willing buyer would pay to a willing seller 

in an open market.212 By comparison, “market value” refers to the estimated price on 

the valuation date between a willing buyer and a willing seller in an arm’s length 

transaction.213  

The main difference lies in the supposed market situation: while the fair market value is 

determined in a hypothetical “open market”, the market value is time-specific and 

greatly influenced by the market condition. Therefore, fair market value standard in 

nature accords to the principle better because it reflects the original worth of the assets. 

Also, the view that adopting “fair market value” is in line with the general principle of 

 
207 ILC Drafts, Article 31. 
208 Ibid, Article 12(2). 
209 Myers, ¶309; CME, ¶96 
210 Case 2021, Procedural Order No.2, Section II. 
211 CME, ¶618. 
212 IVSC, International Valuation Standards (IVS) (31 January 2020), ¶100; CME, ¶98; Starrett, ¶277. 
213 Ibid, ¶30.2(c). 
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international law has been recognized in a number of previous tribunals.214  

In this case, particularly, by virtue of the 2007 economic crisis the air market in Mekar 

was in great depression,215 and consequently the valuation figure of Claimant’s losses 

based on the “market value” could be unreasonably low. Thus, the fair market value 

should be adopted in accordance with the full reparation principle. 

2. Adopting “fair market value” is appropriate concerning the violation of FET 

in this specific case 

While “fair market value” standard is widely acknowledged to be adopted as the 

methodology for compensation in cases involving expropriation, in non-expropriation 

situation whether it is appropriate is based on the specific cases.  

Among the previous cases where “fair market value” was adopted in non-expropriation 

situation, the tribunals of CMS, Enron and Sempra considered that the effect of host 

state’s breaches was similar to the effect of expropriation in “important long term losses” 

and “cumulative nature”;216 and in BG Group, it took another approach of customary 

international law to adopt the standard. Also, in cases where “fair market value” was 

rejected, the given reason was actually in line with the judging standard: when the effect 

of the host state’s breaches was not as severe as that of expropriation, “fair market value” 

was hardly appropriate.217  

In summary, whether “fair market value” could be adopted in non-expropriation 

situation depends on the severity of the host countries breaches; and if chances are slim 

that the investment could be continual or even such chances are totally deprived by the 

state’s action, the fair market value would be appropriate. 

In this case, the aforementioned Respondent’s breaches of the FET obligation indeed 

 
214 CMS, ¶410; BG Group, ¶422.  
215 Case 2021, Statement of Uncontested Facts, ¶¶39, 42. 
216 Enron, ¶363; CMS, ¶410; Sempra, ¶¶403, 404. 
217 LG&E, ¶¶189, 200. 
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caused “important long-term losses” and the multiple violation accords to the 

“cumulative nature” in previous cases;218  Claimant was consequently deprived of its 

chance to continue the investment in the territory of Mekar. Therefore, considering the 

severity of Respondent’s breaches of the FET obligation, it is appropriate for the 

Tribunal to take “fair market value” as the methodology for the compensation. 

C. Respondent owns further compensation no matter what kind of valuation 

standard is taken 

According to the International Valuation Standards by IVSC, “market value” must be 

applied when each party is voluntarily motivated to undertake the transaction, as is 

called “a willing seller” or “a willing buyer” in the definition of the standard.219 

In the Response to the notice, Respondent has argued that it has already purchased the 

Claimant’s investment at “market value” and award the Claimant no compensation. 

However, the sales of its stake in Caeli Airways were reluctant and greatly influenced 

by Respondent’s abusive treatment,220 which didn’t satisfy the “without compulsion” 

requirement. Such unwillingness can also be reflected by the fact that Claimant filed 

notice against Respondent to the Tribunal of this arbitration to seek compensation for 

the losses under the CEPTA.221 Therefore, Respondent owned more compensation than 

the USD 400 million purchase price even at “market value” standard, let alone at the 

“fair market value” standard which is more favorable as analyzed aforementioned. 

D. Respondent has no grounds to claim for reduction, neither on contributory 

fault nor on domestic economic crisis 

Respondent is obliged to make full reparation222 for its wrongful acts. All damages of 

Claimant should be compensated with no grounds for reduction. Respondent proposed 

 
218 CMS, ¶410; En ron, ¶363. 
219 IVSC, International Valuation Standards (IVS) (31 January 2020), ¶30.2 (d),(e),(i). 
220 Case 2021, Statement of Uncontested Facts, ¶¶62, 63. 
221 Ibid, ¶63. 
222 Urdaneta (2015), ¶303. 
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that any compensation awarded should be reduced primarily because of the so-called 

Claimant’s contributory fault223 and the dire economic situation in Mekar.224 However, 

such proposition lacks justifications and should not be accepted, as [1] there was no 

contributory fault on behalf of Claimant neither related or unrelated to Respondent’s 

unlawful acts; [2] Mekar’s economic crisis contributed by Respondent was not serious 

enough to exempt its responsibility. 

1. Claimant had no contributory fault with regard to the damages 

Claimant made no “willful or negligent action or omission” 225  that cause the 

damages.226 It is for Respondent to prove the opposite.227 To step further, as concluded 

by the tribunal of Yukos, when determining a contributory fault, sufficient causal link 

between any Claimant’s willful or negligent act or omission and the loss ultimately 

suffered228 is required, and the contribution must be material and significant.229 Upon 

examining the following aspects, Claimant’s business strategy [i] did not contribute to 

provoke Respondent’s wrongful acts or increase the damages directly, and [ii] its 

contribution was never material or significant. 

i) Claimant’s business strategy did not provoke Respondent’s wrongful acts or 

increase the damages directly 

Given Respondent’s positive and supportive attitudes towards Vemma’s bidding and its 

consequent profits, 230  it is beyond a prudent person’s duty of care to foresee 

Respondent’s subsequent naked wrongful acts. Further, instead of causing damages 

directly, such strategy had actually realized great profit for Caeli, 231  booming its 

 
223 Case 2021, Response to the Notice of Arbitration, ¶22. 
224 Ibid. 
225 ILC Drafts, Article 39. 
226 Crawford/Pellet (2010), ¶639. 
227 Urdaneta (2015), ¶323. 
228 Yukos, ¶1599. 
229 Ibid, ¶1600. 
230 Case 2021, Statement of Uncontested Facts, ¶23-24. 
231 Ibid, ¶23. 
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business.232 

In this vein, there is no causal link between such a profitable strategy and the damages 

Claimant suffered. 

ii) Claimant’s business strategy did not contribute in a material and significant 

way 

The implications of Respondent’s disproportionate reaction, naked arbitrariness, 

discrimination and other unlawful acts far outweigh Claimants’ business strategy. Even 

if Claimant’s so-called “risky” business strategy did play a role in the causal link, it did 

not contribute in a material and significant. 

In conclusion, there is no Claimant’s contributory fault in causing damages. 

2. Mekar’s Economic crisis contributed by Respondent was not serious enough 

to make reduction 

Economic crisis is not panacea for exemption from treaty obligations. Respondent 

should make the reparation in full because [1] Respondent contributed to the economic 

crisis, and [2] Mekar’s economic crisis was not serious enough to exempt Respondent’s 

treaty obligations. 

i) Respondent contributed to the economic crisis 

The compensation should remain the same in light of clean hands doctrine. As found 

by the CMS tribunal, the respondent’s responsibility will not be exempted when the 

respondent significantly contributed to the crisis. 233  In the present case, it was 

Respondent’s policies and shortcomings that caused the currency crisis and failed to 

prevent it from deteriorating.234 

ii) Mekar’s economic crisis was not serious enough to reduce the compensation 

 
232 Ibid, ¶¶27-31, 33-35. 
233 CMS, ¶329. 
234 Case 2021, Statement of Uncontested Facts, ¶39. 
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In CMS, the tribunal found that economic crisis not as severe as to resulting in total 

economic and social collapse,235  was not sufficient to exempt respondent’s treaty 

obligations accordingly. In the present case, Mekar is far away from total economic and 

social collapse, and adding the massive re-nationalization of multiple enterprises in 

Mekar’s tourism sector,236 the implications of the economic crisis were not so serious 

as to reduce Respondent’s compensation amount. 

Therefore, Respondent’s claim for mitigation should not be accepted. 

  

 
235 CMS, ¶¶165, 335. 
236 Case 2021, Statement of Uncontested Facts, ¶41. 



Memorial for Claimant  Team Broms 

46 

 

Prayer for Relief 

Claimant respectfully requests the Tribunal to adjudicate and declare that: 

1. The Tribunal has jurisdiction over this dispute; 

2. The Tribunal should grant the leave sought for filing amici submissions to CBFI, but 

not to external advisors of CRPU; 

3. Respondent has violated the FET standard under Article 9.9 of the CEPTA; 

4. The appropriate compensation standard is fair market value standard. 

On Behalf of Claimant 

Team Broms 

 

 

 

 

 

 


