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INTRODUCTION 
1. Pursuant to Article 38 of the ICSID Additional Facility Rules, Vemma Holdings Inc. 

hereby submits the Statement of Claims wherein, accompanied by all factual evidence and legal 

authorities sufficient to establish a threshold of liability attributable only to Respondent.  

2. Claimant seeks an award of compensation in an amount no less than USD 700,000,000.00 

in damages from the Respondent, arising from the various violations and breaches of the 

Comprehensive Economic Partnership and Trade Agreement (“CEPTA”), signed on October 15th, 

2014.  

STATEMENT OF FACTS 
3. Respondent has long mismanaged its national economic policy, characterized by mass 

regulatory and political intervention, while perpetually facing public policy concerns about 

corruption. In the 1990s, the interventions led to state-run monopolies of the telecommunications, 

rail, and airway transportation sectors, as well as widespread allegations of corruption. These 

allegations have been consistently confirmed by the Transparency International Corruption 

Perceptions Index, which designated the Respondent state as trailing behind at least one hundred 

other countries in terms of public perception of corruption. 

4. Until 1994, the Respondent’s state-run monopoly of the air transportation sector operated 

exclusively via two companies: Aer Caeli and Caeli Airways. 

5. In 2003, after the rampant accusations of corruption, two companies merged under the 

name Caeli Airways (“Caeli”). This merger amassed the companies’ debt liabilities, inevitably 

leading to a reduction in market share, and significantly worsening Caeli’s profit projections.  

Shortly thereafter, Respondent attempted to privatize Caeli, but ultimately failed under the 

auspices of the Ministry of Civil Aviation.  

6. After the global financial crisis in 2008 hit Mekar, Respondent’s earlier bailout proved to 

be completely ineffective at deterring any loss for Caeli. Subsequently, a political shift in Mekar 

sparked the sale of state-owned telecom air, and railway companies.  

7. To attract foreign investment, Respondent promulgated the Monopoly and Restrictive 

Trade Practice Act (“The MRTPA”) in 2009 and created the Competition Commission of Mekar 

(“The CCM”), to prevent anticompetitive acts. Part of the CCM’s mandate was to ensure 

compliance with investor expectations that Mekari markets were safe (and the investors’ interests 

protected). 
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8. By 2010, the incoming Respondent government began negotiating a new trade agreement 

with Bonooru, which led to the eventual ratification of the CEPTA.  

9. After the negotiations began, Bonooru outlined an investment plan for the Greater Narnian 

Region, called the Caspian Project, which contemplated projects to develop of Mekar’s ports and 

the airport in Phenac, Mekar’s capital city. 

10. The Respondent decreed the spin-off of Caeli, and set up a transition vehicle -Mekar 

Airservices Ltd. With great marketing of Caeli’s assets, Mekar launched an international bidding 

process, which resulted in the bids of four companies, including Vemma Holdings. 

11. Vemma is a Bonoori airline holding company which owns Royal Narnian. Vemma’s 

tender, the highest bid at USD 800 million, included an attractive business model, sound financial 

plans, and membership in the Moon Alliance. 

12. The Moon Alliance is an airline association of six global airlines, including Vemma’s 

Royal Narnian, until Caeli’s membership made it seven.  

13. Vemma’s bid was accepted on January 5th, 2011. By March 2011, the CCM approved 

Vemma’s acquisition of an 85% stake in Caeli and Caeli’s membership in the Moon Alliance. 

Vemma and Mekar Airservices entered into a Shareholders’ Agreement, under which Vemma 

inherited discounts on airport services and fees Caeli had been granted, and aircraft.  

14. In 2011, the Superior Court of Mekar issued a seminal judgment regarding the MRTPA’s 

Chapter IV, regarding “public interest” infusion of funds. The judgment allowed infusion of public 

funds into services of particular importance to citizens, if the infusion was necessary, proportionate 

and non-discriminatory. 

15. Using Phenac Airport as an international hub for Caeli, Vemma successfully realized its 

early forecasts for Caeli. Using fuel efficient planes and equipment allowed Caeli to survive unhurt 

with changing fuel costs. Caeli’s early success was due to Caeli’s strong partnership with the Moon 

Alliance. 

16. The CEPTA was signed in October 2014. 

17. In 2016, Caeli continued to grow under these business plans, consolidating a consumer 

base with frequent flyer programs and points to exchange for free or enhanced services with the 

airline and elsewhere. 

18. Eyeing Caeli’s growth, in September 2016, the CCM began its First Investigation into Caeli 

(“The First Investigation”). The CCM alleged that Caeli’s market share in Mekar was that of the 
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Moon Alliance, but only investigated Caeli. The CCM put in place interim airfare caps to prevent 

supra competitive profits, while questioning Caeli’s Bonoori subsidies.  

19. Caeli cooperated with the CCM despite objecting the investigation’s legality. 

20. In December 2016, a group of airlines complained to the CCM, accusing Caeli of 

anticompetitive conduct. The CCM again investigated Caeli (“The Second Investigation”).  

21. At the same time as the Second Investigation began, the Mekari MON began a steep 

devaluation. 

22. As this occurred, several airlines sought the Secretary of Civil Aviation’s approval to sell 

airfare in US Dollars, which was granted in October 2017, as the economy was in freefall.  

23. With another political shift in Mekar, the government vowed to “return the country to the 

Mekari people”, approving bailouts to corporations, stopping privatization, and re-nationalizing 

companies, causing mass pullouts of foreign investment in Mekar. 

24. On January 30th, 2018, the new government unreasonably decreed that all companies 

operating in Mekar had to denominate goods and services exclusively in the inflationary MON. 

Caeli lodged its protests with the authorities, especially since the airfare caps imposed by the CCM 

were still in place. While noting that the Mekari central bank only evaluated inflation year-to-year, 

rather than day-to-day as it was occurring in the economy, the CCM did not budge to Caeli’s 

repeated requests to remove the airfare caps. 

25. Mindful of the Corruption Perceptions Index, on 27 March 2018, Caeli sought redress in 

state courts to remove the caps. The hearing for the airfare caps removal was set over a year away, 

in April 2019, refusing Caeli’s request for an immediate hearing. 

26. In August 2018, the CCM concluded that Caeli breached antitrust legislation in predatory 

pricing -low airfares- and loyalty programs, noting that subsidies received from Bonooru had 

allowed Caeli to reduce airfare below average avoidable costs, fining Caeli MON 150 million, and 

refused to remove the airfare caps until the end of the Second Investigation. 

27. In September 2018, the Mekari government passed Executive Order 9-2018 to alleviate 

some concerns in the airline industry, granting loans and subsidies to airlines per Mekari citizen 

on board. Caeli’s application for subsidies under this Order was rejected. In the meantime, other 

foreign airlines were granted subsidies, additional to those received from their home states. 

28. On January 1st, 2019, the CCM finished the Second Investigation, stating that Caeli 

engaged in abuse of its dominant position to gain privileges at Phenac Airport, and exclusionary 
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strategies including low prices on routes to and from Phenac. Caeli was fined MON 200 million, 

and it was determined the airfare caps would remain in place until Caeli’s market share and the 

Moon Alliance’s market share together, fell below 40%. 

29. Noting the two large fines imposed by the CCM and the backlog in Mekari courts, before 

January 2019 was over, Caeli filed suit and attempted to have the appeal of the fines be heard in 

the same hearing scheduled for April 2019 where the airfare caps appeal would be heard. This 

request was unreasonably denied, and the fines were set to be heard in May 2020. 

30. With the airfare caps still in place, Caeli neared insolvency and applied for a loan from the 

Mekari owned bank, First National Phenac. In February 2019, the bank offered a high interest rate 

credit line, due to a bad credit rating on Caeli, seeing ahead its large fines payable to the CCM. 

While renowned credit agency Fitch rated Vemma at BB+, the Mekari credit agency IICDR rated 

the company CCC+. 

31. In April 2019, Mekar’s High Court heard Caeli on the airfare caps, and reserved judgment 

for a later date.  

32. Despite Vemma’s attempts to get further aid from the Respondent, Caeli was forced to shut 

down much of its operations. 

33. On June 15th, 2019, the High Court decided that the airfare caps would stay in place and 

gave summary judgment on the merits, without the possibility for appeal.  

34. In October 2019, as Caeli’s market share dropped below 40%, the CCM lifted the airfare 

caps. 

35. In November 2019, Vemma announced it would sell its stake in Caeli, due to the airline’s 

liabilities and the concerning situation in Mekar.  

36. In December 2019, Vemma informed Mekar Airservices that it had secured a USD 600 

million, arm’s length offer from a bona fide third party, the Hawthorne Group.  

37. Mekar Airservices refused to enforce its right of first refusal and in February 2020, filed 

for arbitration in the Sinnoh Chamber of Commerce stating that the Vemma’s offer was not to a 

bona fide third-party. 

38. In May 2020, Mekar Airservices was found to have prevailed in the arbitration in Sinnoh, 

and quickly sought enforcement and recognition of the award before the High Commercial Court 

of Mekar. 



5 
 

39. Multiple arbitration publications criticized the award’s legal reasoning. Allegations that the 

sole arbitrator had received bribes from representatives of Mekar Airservices arose as case 

materials and an audio recording of the bribe to the press were leaked. Mekar Airservices denied 

the allegations and questioned the authenticity of the recording.  

40. The Supreme Arbitrazh Court of Sinnograd set aside the award on August 1st, 2020, as 

corruption was against Sinnoh public policy. 

41. On August 23rd, 2020, the High Commercial Court of Mekar enforced the award. Vemma 

appealed this decision based on the setting aside of the award, however the appeal was dismissed 

by the Superior Court of Mekar. 

42. By October 2020, Vemma had no choice but to sell to Mekar Airservices for USD 400 

million, well below the Hawthorne Group’s offer. 

43. Vemma filed a Notice of Arbitration against Mekar on November 15th, 2020, for 

compensation for losses under the CEPTA. 

44. Caeli lost further market share after the sale and was bailed out by the Respondent. Mekar 

removed the fines, while Mekar Airservices restructured its debts with the largest banks in Mekar 

and was granted tax breaks.  

45. In the meantime, Vemma’s losses in Caeli hurt its finances and forced it to diminish Royal 

Narnian’s services to compensate. 

46. Bonooru then bailed out Vemma and restructured it, seeking to increase its shareholding 

in the company. 

SUMMARY OF ARGUMENTS 
47. Issue 1 – Jurisdiction: The Arbitral Tribunal has jurisdiction in this arbitration to hear the 

Claimant’s claims because Claimant is an investor under the CEPTA and its claim complies with 

the jurisdictional requirements of the CEPTA and the ICSID Additional Facility Rules (“AF 

Rules”). 

48. The Claimant is an enterprise constituted and organized under the laws of Bonooru, has 

significant business in Bonooru, which engaged in a CEPTA covered investment.  

49. Issue 2 – The Applications for Leave to File Amicus Curiae Submissions: The Arbitral 

Tribunal should consider the Consortium of Bonoori Foreign Investors’ (“CBFI”) an amicus 

curiae under the terms of the CEPTA and the AF Rules, as the submission of this party will render 

a perspective distinct from that of the parties regarding the investment.  
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50. The Arbitral Tribunal should not consider the External Advisors to the Committee on 

Reform of Public Utilities (“EACRPU”) as amicus curiae under the terms of the CEPTA and the 

AF Rules, because this party’s submission does not fulfill the requirements laid out in Procedural 

Order No. 1, the CEPTA, the Rules, and undertakes duties that belong solely to the discretion of 

the Respondent, such as laying out jurisdictional objections.  

51. Issue 3 – Fair and Equitable Treatment: The Respondent violated its obligation to provide 

fair and equitable treatment to the Claimant by violating the autonomous FET Standard laid out in 

CEPTA Article 9.9, and violating five FET Obligations laid out in said article: (The Respondent 

breached several of those enumerated FET obligations under CEPTA. (1) CCM investigations, (2) 

decisions taken after the devaluation of the MON and (3) Placement of the airfare caps  were 

arbitrary decisions.  (4) The Respondent discriminated the Claimant by not providing subsidies 

and loans. (5) The Respondent denied justice to Claimant by enforcing the arbitration award issued 

by a “partial arbitrator” and denied Claimant’s right to appeal. (6) The breaches committed by 

Respondent defeated Claimant’s legitimate expectations with respect to their investment in Caeli.  

52. Issue 4 – Damages: The Arbitral Tribunal should find that Claimant has an enforceable 

right to full compensation for Respondent’s breaches of its obligations under the CEPTA and the 

only appropriate remedy is full reparation of the Claimant’s losses at full market value.  

Respondent is liable to pay quantum of 700 million USD and applicable interest at the LIBOR 

rate.  
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I. THIS TRIBUNAL HAS JURISDICTION TO DETERMINE THE CLAIM UNDER 
THE CEPTA. 

1. This Tribunal has jurisdiction to determine the action brought by the Claimant because: 

(A) the claim complies with the jurisdictional requirements agreed under the CEPTA and the 

ICSID Additional Facility Rules and (B) Claimant is a private party, not a State, for the purposes 

of Art. 2 of the AF Rules.  

A. The Claim Complies with the Jurisdictional Requirements Under the 
CEPTA and the AF Rules.  

2. This Tribunal has jurisdiction to adjudicate the present dispute under the AF Rules because 

the Parties consented to arbitrate under the AF Rules. Under Art. 9.17 of the CEPTA, Respondent 

extended an offer to arbitrate claims arising under Chapter 9 of the same. Claimant accepted 

Respondent’s offer to arbitrate claims arising under Chapter 9 of the CEPTA when it submitted its 

notice of arbitration.1  

3. As stated in Art. 2(a) of the AF Rules, the Secretariat of the Centre may 

“administer … [arbitration] proceedings between a State … and a national of 
another State … for the settlement of legal disputes … which are not within the 
jurisdiction of the Centre because either the State party to the dispute or the State 
whose national is a party to the dispute is not a Contracting State”.2  

Here, the only jurisdictional dispute between the Parties is whether Claimant should be considered 

a “national of another State” for the purposes of Art. 2 of the AF Rules.  Claimant fulfills the 

nationality requirement (“national of another State”) because Claimant is a covered investor 

according to the terms of the CEPTA. Consequently, this action falls within the scope of Art. 2 of 

the AF Rules and this Tribunal has jurisdiction.   

1. Claimant is an investor under the CEPTA and is thus a “national of 
another State” under the AF Rules. 

4. The AF Rules do not provide a concrete definition for the term “national of another State”.  

Instead, Art. 1(6) of the AF Rules states that “national of another State” means a “a person who is 

not, or whom the parties to the proceeding in question have agreed not to treat as, a national of the 

State party to that proceeding”.3 The parties agreed to treat as a national of another State physical 

and legal persons who meet the definition of “investor” under the CEPTA. Art. 9.1 CEPTA defines 

an investor as “an enterprise with the nationality of a Party or seated in the territory of a Party that 

 
1 NoA ¶ 2. 
2 AF Rules, Art. 2(a) 
3 AF Rules, Art. 1(6) 
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… has made an investment in the territory of the other Party.” Here, Vemma is an investor under 

the terms of Art. 9.1 because (a) it is an enterprise of Bonooru and (b) it made a covered investment 

in Mekar. Because Vemma is an “investor” under the CEPTA, it is a “national of another State” 

under the AF Rules. 

a. Claimant is an enterprise of Bonooru 
5. Vemma is “an enterprise of Bonooru.” Under Art. 9.1 of the CEPTA, the term “enterprise 

of a Party” means “an enterprise that is constituted or organized under the laws of that Party and 

has substantial business activities in the territory of that Party.” Claimant is an enterprise of 

Bonooru because it was constituted under the laws of Bonooru and has substantial business activity 

in Bonooru.   

6. Vemma was constituted under the laws of Bonooru. Whether an enterprise is constituted 

and organized under the laws of a country is a bright-line, factual test. Here, not only the Statement 

of Uncontested Facts states that Claimant is a company incorporated in Bonooru4. Therefore, 

Claimant meets the first prong of the test to determine whether Claimant is an enterprise of 

Bonooru.  

7. Vemma has substantial business activities in Bonooru. Although the CEPTA does not 

define what the term “substantial business activities” means, Art. 1.3 of the CEPTA directs this 

Tribunal to expound the meaning of the term “substantial business activities” by referencing the 

CEPTA’s objectives and in accordance with applicable rules of international law.5 

8. Paragraph 1(a) of Art. 1.3 of the CEPTA states that an objective of the CEPTA is to 

“eliminate barriers to trade in …  goods and services between the territories of the Parties.”6 

Because a stringent interpretation of the term “substantial business activities” would create a trade 

barrier by limiting the enterprises that might benefit from the CEPTA, a non-restrictive 

interpretation of term substantial business activities best serves the objectives of the CEPTA.  

9. In Gran Colombia7, the arbitral tribunal expounded the term substantial business activities 

when analyzing a denial of benefits clause. There, the arbitral tribunal understood the term to mean 

that business activities “must be of sufficient extent and meaning as to constitute a genuine 

 
4 Uncontested Facts ¶ 10. 
5 CEPTA, ¶ 2 of Art. 1.3. 
6 CEPTA, ¶ 1(a) of Art. 1.3. 
7 Gran Colombia ¶ 137.  
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connection by the company to its home state”.8 To determine the genuine connection by the 

company to its home state, the tribunal looked at the company’s place of core corporate functions, 

office space, the number of employees, the existence of bank accounts and the financing activities 

in the company’s home state.  

10. Here, Vemma’s business activities in Bonooru provide a genuine connection between the 

Claimant and Bonooru. First, Claimant actively conducts activities in Bonooru. As the 

Constitutional Court of Bonooru has recognized, Vemma plays an active role in providing 

transportation services in Bonooru through Royal Narnian.9 For example, as Vemma tendered for 

purchases and leases of aircrafts for Caeli10, it is reasonable to assume that Vemma performed 

those same activities for Royal Narnian in Bonooru.  Second, Claimant has employees in Bonooru 

such as Ms. Ginsburg and Ms. Beifong, who appear in the record as CEO and Deputy CEO of 

Vemma.  

11. Moreover, the classical doctrine, which prohibits a party to act in such a way that 

contradicts a previous act of his own to the detriment of another party11, requires Respondent to 

consider Claimant as having substantial business activities in Bonooru. Not only Respondent’s 

officials awarded the bid to Claimant partially based on the belief that Vemma’s success would 

encourage more investors from Boonoru to invest in Mekar 12, but also Respondent has recognized, 

on three separate occasions, that Claimant’s offices are located in 4 Navalny Drive, Szeto, 

Bonooru.13 Accordingly, Vemma has substantial business activities in Bonooru.  

12. Relying on Pac Rim14, Respondent may argue that Vemma has no substantial business 

activities in Bonooru because it is merely a shelf company incorporated in Bonooru. However, the 

same tribunal stated it did not decide whether a traditional holding company could ever meet the 

substantial business activities test.15 Instead, the tribunal recognized that a traditional holding 

company could have substantial business activities in its home State if it had a subsidiary doing 

business in the company’s home State.16 Because Vemma owns and operates Royal Narnian in 

 
8 Id. at 138.  
9 Annex III ¶ 59.  
10  Uncontested Facts, ¶ 25. 
11 RWE INNOGY ¶ 44. 
12 Uncontested Facts ¶ 24.  
13 Annex IV, Annex XIV, Annex XV.   
14 Pac Rim ¶ 4.68. 
15 Id at 4.72.  
16 Id. 
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Bonooru17, Vemma has substantial business activities in Bonooru, despite of being a holding 

company.   

13.  Accordingly, Vemma meets the requirements to be considered an enterprise of Bonooru 

under the CEPTA.  

b. Claimant’s purchase of Caeli is a covered investment under the 
CEPTA. 

14. Although the Parties do not dispute the existence of an investment, Vemma confirms that 

it meets the second element of the definition of “investor” under Article 9.118 of the CEPTA 

because Vemma made an investment in the territory of Mekar when it acquired the shares in a 

Caeli pursuant to the Share Purchase Agreement with Mekar Airservices Ltd.19 

2. Claimant complied with the procedural requirements of Art. 9.16 of 
the CEPTA. 

15. Claimant confirms that it complied with the procedural requirements to submit a Claim. 

Claimant attempted to reach a mutually agreeable resolution with Respondent following the 

instructions of Art. 9.16. As explained in paragraphs 4-14 above, Claimant is an investor of 

Bonooru pursuant to Paragraph 1(a) of Art. 9.16 of the CEPTA and waited to file the claim until 

after the Parties could not resolve the issue amicably.20 

B. Respondent’s jurisdictional objections under both the AF Rules and the 
CEPTA fail.  

16. Despite Vemma falling within the definition of investor under the CEPTA, Respondent 

attempts to evade this arbitration proceeding by alleging the present dispute constitutes State-to-

State arbitration because Claimant allegedly is a state-owned enterprise.21 However, Respondent’s 

argument is without merit because: (1) The CEPTA does not exclude mixed enterprises from its 

scope and (2) Claimant cannot be equated to Bonooru under International Law.  

1. The CEPTA does not exclude mixed enterprises from its scope.  
17. Respondent erroneously argues that Respondent did not consent to arbitration under 

Chapter 9 of the CEPTA with enterprises that have Claimant’s characteristics.22 However, an 

 
17 Uncontested Facts, ¶ 10. 
18 CEPTA, Art. 9.1 
19 Uncontested Facts, ¶ 26.  
20 NoA 
21 RNoA, ¶ 2.  
22 RNoA ¶ 5. 
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accurate interpretation of the CEPTA using the VCLT demonstrate that the CEPTA does not 

excludes mixed enterprises from its scope.  

18. Article 31.1 of the VCLT provides that  

“A treaty shall be interpreted in good faith in accordance with the ordinary meaning 
to be given to the terms of the treaty in their context and in the light of its object 
and purpose”.23 

Under Art. 9.1 of the CEPTA, an investor is “an enterprise with the nationality of a Party … that 

seeks to make, is making or had made an investment in the territory of the other Party”. 24 

Respondent’s attempt to bypass the clear text of the treaty to add an exclusion that the contracting 

Parties did not consent to should not be countenanced by the Tribunal because the plain meaning 

of the text, the preamble of the CEPTA and the negotiating history support the proposition that the 

term does not discriminate against certain types of mixed enterprises.  

19. The ordinary meaning of the definition of investor under the CEPTA leads to the inevitable 

conclusion that Vemma is an investor under the CEPTA.  Nowhere in the text of the CEPTA is 

there any exclusion for enterprises that discriminates against mixed enterprises. Accordingly, this 

Tribunal should not go beyond the plain meaning of the definition and restrict Claimant’s access 

to arbitration.  

20. The CEPTA’s preamble confirms the conclusion that Vemma is an investor. The CEPTA’s 

preamble expresses the Parties’ desire, as sovereigns, to “[further] strengthen their close economic 

relationship and bonds of friendship and cooperation”. A straight-forward definition of the term 

“enterprise” strengthens the close economic relationship and bonds of friendship and cooperation.   

21. In Tokios Tokeles, the tribunal rejected Respondent’s request to constrict the definition of 

investor by adding a control-test where the applicable bilateral investment treaty (“BIT”) 

contained none. 25 The arbitral tribunal reasoned that because the BIT’s preamble stated that the 

Contracting States’ intent was to intensify economic cooperation and maintain favorable 

conditions of investment, any restrictive definition would be inconsistent with the purpose and 

objective because it would contradict the intent of the parties. Other arbitral tribunals, such as the 

 
23 VCLT, Art. 31.1. 
24 CEPTA, Art. 9.1. 
25 Tokios Tokeles ¶¶ 31-32.  
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ones in SGS26 and Flemingo27, have supported the proposition that preambles similar to the one in 

Tokios Tokeles are interpreted broadly to provide protection to investors and their investments. 

22. Here too, the CEPTA’s preamble lacks a provision that mandates this Tribunal to constrict 

the CEPTA’s definition of investor. Accordingly, as in Tokios Tokeles, the definition of investor 

under the CEPTA should be read broadly because adding elements to the definition of an investor 

would go against the CEPTA’s purpose, which is to incentivize trade and investment.   

23. Finally, the inclusion of mixed enterprises within the scope of the CEPTA is consistent 

with the Parties’ purpose of creating an investor-State dispute regime. BIT’s such as the CEPTA 

are negotiated between states to protect and promote investments by investors of one party in the 

territory of the other party.28 In this particular BIT, Mekari officials negotiated CEPTA to balance 

investors’ and host States’ rights.29 During the negotiations, these Mekari officials failed to make 

a distinction among enterprises. This Tribunal should not make distinction where the parties had 

the chance to make distinctions but failed to so. Thus, CEPTA’s scope embraces all types of 

enterprises within the CEPTA’s definition of the term investor. 

2. Claimant cannot be equated to Bonooru under International Law. 
24. Although Vemma complies with the requirements of Art. 9.16 of the CEPTA, Respondent 

attempts to deny Vemma access to arbitration by advancing the argument that Vemma is Bonooru 

because “the founding documents of Vemma … indicate that it exercises its functions under the 

entrustment and/or direction of the Bonoori government.”30 However, Vemma satisfies the 

requirements of Art. 1(6) of the AF Rules because (a) Vemma was neither an agent of Bonooru 

nor is discharging essentially governmental functions in relation to its investment in Caeli and (b) 

Bonooru’s current majority ownership of Claimant is irrelevant.      

a. Vemma was neither an agent of Bonooru nor was discharging 
essentially governmental functions of Bonooru when it acquired 
and managed Caeli.  

25. The AF Rules, as the ICSID Convention, fails to determine whether mixed or state-owned 

enterprise are excluded from the scope of this dispute resolution mechanism. However, Aaron 

Broches, one of the drafters of the ICSID Convention, formulated a test to determine whether there 

 
26SGS ¶ 116. 
27 Flemingo ¶ 321.6. 
28 See Yannaca-Small, ¶ 1.02.  
29 PO3 ¶ 14. 
30 RNoA ¶ 3.  
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is jurisdiction over claims submitted by mixed enterprises against states under the ICSID 

Convention (the “Broches Test”). The Broches Test states that  

“a mixed economy company or government-owned corporation should not be 
disqualified as a national of another Contracting State unless it is acting as an agent 
for the government or is discharging an essentially governmental function”.31 
 

26. Uniformity in the application of the CEPTA requires the use of the Broches Test. In García 

Armas32, the tribunal expounded on whether a claimant, that had the nationality of both parties to 

a BIT, fell within the definition of investor under the applicable BIT. Because the parties to the 

BIT had chosen a framework whereby the AF Rules would be used if the ICSID Convention was 

not available, the arbitral tribunal reasoned that the definition of “investor” should not mutate 

depending on the arbitral mechanism used.33 Instead, the tribunal endorsed the proposition that a 

correct interpretation demands uniform results regardless of the arbitral mechanism chosen by the 

claimant.34  

27. Here too, Boonoru and Mekar consented, in Art. 9.16 of the CEPTA, to use the ICSID 

Convention or subsidiarily the AF Rules. Just as the García Armas tribunal felt the urgency to 

maintain consistency to determine whether dual citizens may be plaintiffs to a proceeding, the 

application of the CEPTA demands uniformity when expounding the term “national of another 

State”, common to both Art. 25 of the ICSID Convention and Art. 2 of the AF Rules. Accordingly, 

this Tribunal should utilize the Broches Test, regardless of Art. 3 of the AF Rules.   

28. Vemma is a national of Bonooru under of Art. 2 AF Rules because, under the Broches Test, 

(i) Claimant was not an agent of Bonooru when it acquired and operated Caeli; (ii) Claimant was 

not discharging essentially governmental functions when it acquired and operated Caeli.  

i. Claimant was not an agent of Bonooru when it acquired, 
operated, and sold Caeli. 

29.  Under the first prong of the Broches Test, an arbitral tribunal may only disqualify a mixed 

enterprise when it is acting as an agent of its home State. Respondent attempts to allege that 

Vemma is an agent of Bonooru because Bonooru has “maintained a sizeable stake in the 

company”35 and because “The founding documents of Vemma … indicate that it exercises its 

 
31 Id.  
32 García Armas ¶ 722. 
33 See Yannaca-Small, ¶ 10.94. 
34 García Armas ¶ 722. 
35 RNoA ¶ 3. 
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functions under the entrustment and/or direction of the Bonoori”.36 However, Respondent’s appeal 

to Bonooru’s interest in Vemma fails for two reasons. 

30. First, the degree of control a home State may have over a claimant is not dispositive to 

determine the existence of an agency relationship a claimant and its home State. In CSOB, the 

respondent argued that the claimant, an enterprise, was an agent of its home State because the 

claimant’s home State had 65% of plaintiff’s shares, which gave claimant’s home State absolute 

ownership over the claimant. 37 However, the CSOB tribunal, using the Broches Test, held that the 

home State’s control over the claimant was not dispositive to determine whether the claimant was 

an agent of its home State. 38  Similarly, the arbitral tribunal in BUCG, also using the Broches Test, 

held that agency relationship did not arise between the claimant and its home State even though 

the claimant was a publicly funded and wholly state-owned entity.39     

31.  Second, the agency relationship between a home State and a claimant arises when the 

claimant functions as an agent of its home State in a fact-specific context. In BUCG, the arbitral 

tribunal determined that the claimant was not an agent when the claimant invested in respondent’s 

territory by participating as a general contractor in building an airport terminal.40  The arbitral 

tribunal rejected the proposition that agency would be evinced through the corporate controls a 

State may have over an entity.41 Instead, the arbitral tribunal looked at the nature and standard of 

the claimant’s activities in carrying out its investment and found that the bid was awarded based 

on plaintiff’s commercial merits and because the activities included commercial activities held 

under commercially acceptable standards.42    

32. If the tribunals in CSOB and BUCG did not find an agency relationship between the 

claimants’ and their home State, then this Tribunal should also find that an agency relationship did 

not arise between Vemma and Bonooru. Not only Bonooru’s stake in Vemma – which oscillated 

between 31% to 38% during Vemma’s acquisition, operation, and sale of Caeli43 - was less than 

the home States’ ownership of the claimants in CSOB and BUCG but also Bonooru lacked absolute 

control over Vemma because Bonooru’s representatives do not always have control in Vemma’s 

 
36 Id.  
37 CSOB ¶ 18.  
38 Id. 
39 BUCG ¶ 32. 
40 Id. at 40. 
41 Id. at 39. 
42 Id. at 40. 
43 Uncontested Facts ¶ 10.  
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shareholder meetings.44 Accordingly, Respondent’s allegations that Vemma is an agent of 

Bonooru’s due to Bonooru’s stake in Vemma fails.  

33. Moreover, there is no evidence here Vemma functioned as Bonooru’s agent throughout 

Vemma’s investment in Caeli. Here, as in BUCG, Vemma participated in a tender on par with 

other competitors.45 Vemma was awarded because Vemma was the highest bid and because its 

proposal was the most financially attractive model. 46 Vemma’s management of Caeli pursued 

commercially reasonable objectives as other airlines operating in Mekar when Vemma requested 

subsidies from Mekar when the entire industry struggled.47 Finally, Vemma was not agent of Caeli 

when it attempted to sale Caeli when Caeli’s liabilities became too burdensome.48 Thus, 

throughout Vemma’s acquisition, operation and sale of Caeli, Vemma was not functioning as an 

agent of Bonooru but behaving in a commercial function.  

ii. Claimant was not discharging essentially governmental 
functions when it acquired, operated, and sold Caeli.  

34. Under the second prong of the Broches Test, a tribunal may disqualify an investor if it was 

discharging governmental functions through its investment. Respondent intends to disqualify 

under this prong by arguing that Bonooru’s “shareholding in Vemma was preserved at all times 

for it to continue to perform governmental functions”.49 However, Respondent’s arguments 

become devoid of all meaning when inquiring which were those governmental functions that 

Vemma performed for Bonooru through its investment in Mekar.  

35. When analyzing whether a claimant is performing essentially governmental functions for 

its home state, the proper inquiry is not the purpose of the investment but its nature. In CSOB v. 

Slovakia, the claimant, a state-owned bank, entered into financing agreement pursuant to the home 

State’s directives.50 However, the tribunal rejected the respondent’s contention that the claimant 

was discharging governmental functions when the claimant signed a financing agreement pursuant 

to the claimant’s home State policies or purposes.51 Instead, the tribunal argued that the proper 

inquiry was the nature of the claimant’s activities, and not their purpose. After analyzing the 

 
44 PO3 ¶ 3. 
45 Uncontested Facts ¶ 22. 
46 Id. at 24.  
47 Id. at 46. 
48 Id. at 56. 
49 RNoA¶ 3. 
50 CSOB ¶ 20. 
51 Id.  
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claimant’s activities, the tribunal concluded that the claimant was performing activities that were 

essentially commercial rather than governmental in nature52. To find that the claimant in CSOB v. 

Slovakia was performing activities that were essentially commercial in nature, the tribunal 

emphasized that the claimant’s steps to solidify its financial position in order to attract private 

capital for its restructured banking enterprise did not differ in their nature from measures a private 

bank might take to strengthen its financial position.53  

36. Similarly, the BUCG tribunal, finding that the construction of an airport terminal was a 

commercial function and not a governmental one,54 rejected respondent’s allegations that claimant 

was discharging a governmental function. The tribunal noted that what are whether public 

functions are performed.55  

37. Here, as in CSOB, Claimant’s activities cannot be distinguished from other investors of 

airlines. Claimant invested in Caeli through a competitive tender56. Vemma developed a business 

plan which included taking advantage of the geographic positioning of Phenac International 

Airport.57 Vemma later implemented the business plan which increased revenues.58 Vemma 

changed strategies according to the circumstances as when it increased international routes to 

offset a decrease in regional demand59 or when it decided to offer low-fare flights when regional 

competitors also offering low-fare flights emerged quickly.60 Vemma also refinanced Caeli’s debt 

liability.61 None of these activities can be said to be governmental functions, and much less 

essential.  

38. In this sense, the content of Vemma’s Memorandum of Association is irrelevant. As stated 

above, the proper inquiry is whether Vemma discharged essentially governmental functions of 

Bonooru through its investment in Caeli. Vemma performed commercial, not governmental, 

functions throughout its investment in Caeli. Unlike Caeli’s present functions, Claimant’s 

 
52 Id.  
53 Id. at ¶ 25.  
54 Id at ¶ 42.  
55BUCG ¶ 41, fn. 21. (Emphasis added). 
56 Uncontested Facts ¶ 22. 
57 Id. at 27. 
58 Id. at 30. 
59 Id. at 31. 
60 Id. at 33. 
61 Id. at ¶ 30. 
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investment in Caeli never involved “undertaking activities of public importance such as search and 

rescue operations, emergency medical evacuations, and distribut[ion] of humanitarian aid”. 62  

b. Bonooru’s current majority ownership of Claimant is irrelevant. 
39. As discussed in paragraphs 4 to 14 above, Vemma is an investor and made a covered 

investment through the acquisition, operation, and sale of Caeli in Mekar. Respondent, recognizing 

the weakness of its arguments, now attempts to advance one last desperate argument: that the 

Tribunal should determine its jurisdiction after 2 March 2021, a date after the Parties’ consented 

to the jurisdiction of this Tribunal. 63 However, Respondent’s argument fails because the CEPTA 

only requires claimants to have a “investor” status at the date a claim is submitted. 

40. Neither the CEPTA nor the AF Rules mandates this Tribunal to determine its jurisdiction 

beyond the date of the submission of the Claim. When analyzing a change of nationality, scholars 

and arbitral tribunals agree that  
“Subsequent to consent, a juridical person may lose the nationality of the original 
Contracting State and may acquire the nationality of a non-Contracting State or that of the 
host State without losing access to ICSID.”64  

Just as a change of nationality after the submission of a claim is irrelevant to jurisdiction, so is any 

change in the type of enterprise.  

41. Respondent might advance the holding of Loewen, where a NAFTA tribunal held that a 

claimant must demonstrate from the date of the alleged breach to the date of resolution of the 

claim.65 However, the Loewen tribunal reasoned that the continuous nationality rule applied 

because Art. 1131 of the NAFTA stated that “A Tribunal established under this Section shall 

decide the issues in dispute in accordance with this Agreement and applicable rules of international 

law.”66 Instead, Art 1.3 of CEPTA states that “The Parties shall interpret and apply the provisions 

of this Agreement … in accordance with applicable rules of international law.”67 Accordingly, this 

Tribunal does not have the mandate to resolve the issues in accordance with applicable rules of 

international law but to interpret the provisions of the CEPTA in light of them.   

 
62 PO3 ¶ 10. 
63 RNoA ¶ 4. 
64 Schreuer ¶ 755, Vivendi ¶¶ 63-64. 
65 Loewen ¶ 233.  
66 NAFTA, Art. 1131. 
67 CEPTA, Art. 1.3. 
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II. THE TRIBUNAL SHOULD ACCEPT THE CBFI’S APPLICATION TO 
BECOME AMICUS CURIAE AND REJECT THE EACRPU’S APPLICATION 
TO BECOME AMICUS CURIAE.  

42. The Tribunal should entertain the CBFI’s amicus submission and reject the EACRPU’s 

because only the CBFI’s submission satisfies the requirements of the CEPTA and ICSID 

Additional Facility Rules. This Tribunal is empowered to make these decisions because: (A) The 

CEPTA and ICSID Additional Facility Rules allow the Tribunal to entertain amicus submissions, 

as do previous arbitral decisions; (B) The Tribunal should entertain the CBFI’s submission since 

it satisfies the requirements and (C) The Tribunal should reject the EACRPU’s submission because 

it fails to satisfy the guidelines. 

A. The Tribunal May Entertain Amicus Submissions That Satisfy the 
Requirements 

43. In Procedural Order No. 1, the Tribunal recognized its own power to receive amicus curiae 

submissions.68 The exercise of such power by the Tribunal is found in Article 41 (3) of the AF 

Rules69 and CEPTA Article 9.19 (3)70, which serve as the minimum requirements for the Tribunal 

to allow the submissions. 

44. CEPTA Article 9.19 requires an in-depth identification of the applicant, including 

objectives, nature of activities, the disclosure of affiliation with the disputing parties, the 

identification of parties supporting the preparation of the submission, a clear statement regarding 

the prospective amicus’ interest in the arbitration, and reasons for the Tribunal to accept the 

submission.71  

45. Article 41 (3) of the AF Rules narrows the theme of amicus submissions to those regarding 

matters within the scope of the dispute, considering that the submission should aid the Tribunal in 

determining a legal or factual issue related to the arbitration, and for filing to be done by a party 

with significant interest in the proceeding.72 

46. Both ICSID and AF Tribunals have, in the past, entertained requests to participate in 

investment treaty arbitrations as amicus curiae. In Joint ICSID Cases73, Apotex74, Suez & 

 
68 PO1, ¶19 – 21. 
69 AF Rules, Art. 41 (3). 
70 CEPTA, Art. 9.19 (3). 
71 Id. at 70.  
72 Id. at 69. 
73 Joint ICSID Cases No. ARB/10/15 and No. ARB/10/25. 
74 Apotex. 
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InterAguas75, and Lion Mexico76, Tribunals have faced the question of entertaining amicus 

submissions. The main question for AF Tribunals, has been about whether the investment treaty 

allows for amicus submissions, or if just selecting the AF Rules grants the Tribunal the power. In 

this case, the CEPTA and the AF Rules contain the grants of power. 

B. The Tribunal Should Entertain the CBFI’s Amicus Submission. 
47. The Tribunal should entertain the CBFI’s Amicus Submission because it satisfies the 

requirements in the CEPTA, the AF Rules and other Tribunals’ decisions. The Tribunal will find 

that: (1) The CBFI is adequately identified, including the organization’s nature of activities and 

objectives; (2) The CBFI has disclosed its affiliation with the disputing parties and parties 

supporting the preparation of the submission; (3) The CBFI has clearly expressed its interest in the 

arbitration; and (4) The CBFI’s amicus submission is connected to a matter within the scope of the 

dispute and will aid the Tribunal in determining issues of fact or law. 

1. The CBFI has Adequately Identified Itself. 
48. The CBFI has adequately identified itself to the Tribunal. First, the CBFI informed the 

Tribunal that it is a non-profit industry association representing Bonoori investors in the region 

and internationally.77 The CBFI has thirty-eight members holding investment rights in Mekar, who 

pay fees to partake.  The CBFI has informed the Tribunal that it is a leader in public policy 

advocacy on national and international business issues, its general objectives being the growth of 

investment in stable regulatory regimes. The nature of the CBFI’s activities center on both its 

advocacy as well as its training and capacity building activities. The CBFI has also stated that it 

has guidelines for submission of amicus briefs, which preclude members of the Executive 

Committee from participating even in discussions relating to disputes where they may have 

conflicts of interest, stemming from being party to the case or having direct financial interest in 

the outcome.7879 

49. While the CBFI may be an organization of which the Claimant is a member, the 

Consortium’s adherence to its strict guidelines regarding participation as amicus curiae in 

investment arbitration preclude any meddling. The Consortium, due to its legal entity, acts in its 

 
75 Suez & InterAguas. 
76 Lion Mexico. 
77 CBFI’s Amicus, ¶2.  
78 CBFI’s Amicus, ¶2 – 7.  
79 PO3 ¶11 – 12.  
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own, truly independent capacity, and does not attempt to further the Claimant’s case, showcasing 

its objectivity in the matter. 

2. The CBFI has Disclosed its Affiliations with the Parties. 
50. The CBFI has disclosed to the Tribunal its affiliations with Vemma, as well as other 

members pursuing arbitrations against Mekar, and has informed the Tribunal of any support 

received in preparing the submission. The CBFI has informed the Tribunal that while Vemma is a 

member in good standing, it did not participate in the decisions leading up to the CBFI filing the 

submission, nor did any party grant any support for the preparation of the submission.80  

51. As a leader in public policy advocacy, the CBFI is not new to providing amicus 

submissions to support the decisions of Tribunals, pursuing stable regulatory regimes, which has 

caused the CBFI to develop its own guidelines for submitting amicus briefs. 81 According to these 

guidelines, the CBFI avoids even the appearance of conflicts of interest, being the independent 

organization it is.82 

3. The CBFI has Clearly Expressed its Interest in the Arbitration. 
52. The CBFI has clearly expressed its interest in this arbitration, which stems from its 

representation of Bonoori investors worldwide. Since the CBFI represents at least thirty-eight of 

its members, which hold investment rights in Mekar, its specific interests are, first, in maintaining 

the rule of law in Mekar and internationally, second, to highlight discrimination, and third, to aid 

the Tribunal’s decisions regarding the predictability of access to ISDS.83 

53. The CBFI is concerned with the way the rule of law is molded to the government’s benefit 

in Mekar. Namely, Mekari government entities took it upon themselves to reinterpret the law in a 

way that could only be called arbitrary and unreasonable. The CCM decided, twice, to investigate 

the Claimant, once, without the legal requirements being met84, and again when making arbitrary 

findings contrary to the spirit of the law.85 

54. The CCM’s First investigation violated the law and CEPTA, when the investment’s market 

share was below the percentage required for a CCM investigation. While an airline alliance is a 

strategy for international network development, alliance members remain competitors whose 

 
80 CBFI’s Amicus, ¶3. 
81 PO3, ¶2.  
82 CBFI’s Amicus, ¶3.  
83 CBFI’s Amicus, ¶8 – 9. 
84 NoA, ¶13. 
85 Uncontested Facts, ¶38. 
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calculation of total market share vis-a-vis that of a single company are not the same, and they 

should not be used interchangeably.8687 The start of the investigation resulted in the CCM’s 

“interim” application of unreasoned, unexplained, and arbitrary caps on airfare. The caps were 

arbitrarily maintained, despite a negative and unreasonable judicial review, until the allies’ market 

share fell below 40%.8889  

55. Second, regarding discrimination, the Mekari government withheld subsidies and loans 

from Caeli on an arbitrary and discriminatory basis. The subsidies were granted to both foreign 

and domestic companies, and yet Caeli’s application for subsidies was denied unreasonably.90 

56. Third, on the topic of the predictability of access to ISDS, the CBFI’s submission notes 

that Vemma is a commercial enterprise of Bonooru, which has made an investment covered by the 

language of the CEPTA. It would be unreasonable for the Tribunal to add distinctions to the 

definitions already in the instruments the Tribunal must consider when deciding on jurisdiction.91 

57. Such a bar would most certainly negate access to capital and the development of the Greater 

Narnian Region, since the ownership structure of companies in Bonooru and the region somewhat 

depends on private entities, competing in free markets, while holding formal or informal ties to 

their countries of origin.92 

4. The CBFI’S Amicus Submission is Within the Scope of the Dispute 
Concerning a Matter of Fact or Law. 

58. The CBFI has filed an amicus submission that refers to a matter of fact or law within the 

scope of the dispute. Specifically, the CBFI aims to provide the Tribunal with insight regarding 

the Claimant’s standing as an investor and therefore, adequate Claimant under the CEPTA. 

59. The CBFI has made relevant statements regarding the corporate framework in which the 

Claimant operates, as well as the nature of the Bonoori aviation industry and general Bonoori 

business climate.93 The submission clearly relates to the Claimant’s standing as an investor, which 

is a matter of law within the scope of the dispute. 

 
86 NoA, ¶¶ 13 – 15.  
87 See Tugores-García, Pg. 16, Para. 3. 
88 Uncontested Facts, ¶45.  
89 PO3, ¶8. 
90 Uncontested Facts, ¶46. 
91 CBFI’s Amicus, ¶10. 
92 CBFI’s Amicus, ¶¶ 8 – 10. 
93 CBFI’s Amicus, ¶¶10 – Para. 
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60. The CBFI’s amicus brief serves to underline that the investment was entered into legally, 

in accordance with Mekari and international law. Furthermore, the procedure by which the 

Claimant was finally and competitively selected to undertake Caeli’s activities was decided and 

carried out by the Mekari government.94 One of the key points noted by the Respondent when 

selecting Vemma as investor, was the Claimant’s position as an international commercial 

enterprise, encouraged by Caeli possibly joining the  Moon Alliance.95  

61. Also, the Claimant’s position as an international commercial enterprise was noted when 

Mekar sought to arbitrate in Sinnoh before an international commercial arbitration tribunal. Mekar 

made no argument that the Claimant lacked standing due to its shareholding.96 In fact, Mekar 

sought to resolve the dispute enforcing the arbitration clause, and then had its judiciary recognize 

the award,97 which had already been set aside at the seat of the arbitration, against the NY 

Convention’s Article V.98   

C. The Tribunal Should Reject the EACRPU’S Submission Because it Fails to 
Satisfy the Guidelines. 

62. The Tribunal should reject the External Advisors to the Committee on Reform of Public 

Utilities’ Amicus Submission because it fails to satisfy the requirements set out in the CEPTA, AF 

Rules and other Tribunals’ decisions. The Tribunal will find that: (1) The EACRPU have failed to 

adequately identify themselves, including the nature of their activities and objectives; (2) The 

EACRPU has failed to adequately disclose its affiliation with the disputing parties and parties 

supporting the preparation of the submission; (3) The EACRPU have failed to adequately state 

their interest in the arbitration; and (4) The EACRPU’s amicus submission is not connected to a 

matter within the scope of the dispute that will aid the Tribunal in determining issues of fact or 

law. 

1. The EACRPU have Failed to Adequately Identify Themselves. 
63. The EACRPU have failed to adequately identify themselves to the Tribunal. First, the 

EACRPU have stated their status as that of members of Mekari civil society focused professionally 

on investment banking -the EACRPU have been at least on some level, government contractors, 

 
94 Uncontested Facts, ¶21. 
95 Uncontested Facts, ¶25.  
96 Uncontested Facts, ¶57.  
97 Uncontested Facts, ¶¶ 61 – 62. 
98 NY Convention Art. V. 
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and have failed to brief the Tribunal for how long and until when they were engaged as such. Any 

such engagement may have ended mere days before the submission’s filing.99 

64. The External Advisors never state how many advisors are involved with the submission, 

and the only identification is two people -who apparently work for the same company- signing the 

submission. There is also no mention of how many External Advisors were engaged to aid in the 

assessment of Vemma’s investment in Mekar, nor is there any mention regarding why no other 

advisors raised the issue before, nor join in this Amicus Submission. 

2. The EACRPU have Failed to Disclose their Affiliations with the 
Parties. 

65. The EACRPU have failed to fully disclose to the Tribunal their affiliations with the parties 

to the dispute and have not adequately informed the Tribunal of any support received in preparing 

the submission. The EACRPU have failed to fully disclose how they became engaged by the 

government as Advisors, or whether they seek being engaged again, since as they have stated, 

business is not going well.100 

66. As was stated by the Tribunal in Joint ICSID Cases101, amicus should be independent from 

the parties, bringing perspective different from that of the Parties, where not even circumstance 

may cause the prospective amicus’ independence from the parties be doubted. In that case, as the 

Tribunal should do here, the submission was denied due to an “(…) apparent lack of independence 

or neutrality of the Petitioners as sufficient ground to deny (…) the Application.”102 

67. Furthermore, the EACRPU state they have not received support from the contending 

parties, but, as proven in the Joint ICSID Cases mentioned above, even providing connectivity and 

other services by a non-party should be detailed to the Tribunal, especially if it is uncommon for 

the party seeking to engage with the Tribunal, such as indigenous peoples in that case.103 Here, the 

EACRPU fail to mention the reception of any such support, not even regarding preparing the 

submission or in researching the rules by which the submission had to abide.104 

 
99 EACRPU’s Amicus, ¶2. 
100 EACRPU’s Amicus, ¶4. 
101 Joint ICSID Cases, ¶40 & ss. 
102 Id., ¶56.  
103 Id., ¶54 – 56.  
104 EACRPU’s Amicus, ¶7.  
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3. The EACRPU have Failed to Adequately State Their Interest in the 
Arbitration. 

68. The EACRPU have failed to adequately state their interest in the arbitration. Instead, the 

EACRPU appear to be more acting as an alter ego of the state they have previously and, according 

to the submission, amply represented. The EACRPU’s only stated interest is that of promoting fair 

business practices in Mekar. This interest does not seem to be met when years after an investment 

was made, the Advisors untimely attempt to undermine the legality of the investment they 

themselves rubber-stamped.105 

69. The Tribunal must note, as in Joint ICSID Cases No. ARB/10/15 and ARB/10/25106, that 

for the “significant interest” requirement to be met, the submission must be within the scope of 

expertise of the party submitting. Here, the EACRPU may be investment bankers, however, that 

does not qualify them to make accusations of corruption in ISDS. 

4. The EACRPU’s amicus submission is not connected to a matter within the scope of 

the dispute that will aid the Tribunal in determining issues of fact or law. 

70. The EACRPU has submitted an amicus submission that seeks to make arguments of 

corruption, which, as stated in the previous section, have not been raised by the Respondent, nor 

have any binding nature upon the Tribunal. 

71. The EACRPU’s submission is absolutely unsubstantiated, as there are not even red flags 

in the case that would at any moment signal to the Tribunal that there ever been an accusation of 

corruption, especially for a Claimant who was duly vetted by the Respondent when making its 

tender for Caeli. 

72. Even if the Tribunal did believe the allegations, un-stated interest of the Advisors found in 

the submission is to challenge the legality of Vemma’s investment. This is another attempt of this 

alter ego of the Respondent to usurp a position that uniquely pertains to it, but which remains 

unproven. 

73. In both Spence107 and Pac Rim108, the Claimant is proven to bear the burden of proving the 

necessary matters as regards jurisdiction, and the Respondent bears the burden of establishing its 

jurisdictional objections, as stated in Phoenix v. Czech Republic.109 If the Tribunal accepted these 

 
105 Id. at 103, ¶57.  
106 Joint ICSID Cases, ¶61. 
107 Spence ¶239. 
108 Pac Rim ¶¶2.8 – 2.15. 
109  Phoenix Action ¶¶60 – 61. 
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allegations from the Advisors, it would eliminate the Respondent’s duty to fulfill its burden of 

proof, contrary to the standard stated in Pac Rim at ¶2.11, proving that effectively, the EACRPU 

is usurping the state’s position as Respondent. 

74. Additionally, even if these allegations are somehow entertained by the Tribunal, neither 

international law nor the Treaty subject the Tribunal’s duty regarding jurisdiction to a lack of 

illegality when making the investment.  
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III. RESPONDENT FUNDAMENTALLY BREACHED ITS GUARANTEE OF FAIR 
AND EQUITABLE TREATMENT 

75.  Respondent and the Commonwealth of Bonooru agreed under the terms of the CEPTA to 

ensure fair and equitable treatment of covered investors within their territory. Specifically, Article 

9.9 provides “Each party shall accord in its territory...fair and equitable treatment.” In addition, 

Article 9.9 enumerates five specific protections that create an autonomous FET obligation for the 

Respondent under the CEPTA. Respondent’s obligation to ensure fair and equitable treatment 

requires it to guarantee protection to investors, like Claimant, from violations of the standards for 

treatment established in Article 9.9, such as a denial of justice or abusive treatment.  

76. Respondent fundamentally breached several of those enumerated FET obligations under 

CEPTA and prevented the Claimant from fulfilling the value of its investment in Caeli, eventually 

coercing the Claimant into a position where a return on the investment became impossible. The 

measures constituting a breach of Respondent’s FET obligations are: (1) the two CCM 

investigations; (2) the Republic’s manipulation of its local currency - MON; (3) Respondent’s 

imposition of airfare caps; (4) Respondent’s discriminatory treatment of Claimant relative to other 

airlines in its territory; (5) Respondent's adjudication and enforcement of an improperly decided 

award.  In the alternative, in addition to individual breaches, the totality of the Respondent’s illegal 

acts and measures constitute a cumulative breach. 

A. The Standard of Fair and Equitable Treatment as Agreed Upon by 
Respondent and Claimant.  

77. Article 9.9 of the CEPTA represents the intention of the parties to the treaty to codify an 

autonomous and unqualified FET standard, ensuring that the standard of treatment under the 

CEPTA would not be limited to a minimum standard of treatment under customary international 

law.  

78.  In Swisslion, the tribunal held that fair and equitable treatment “basically ensures that the 

foreign investor is not unjustly treated with due regard to all surrounding circumstances, and that 

it is a means to guarantee justice to foreign investor.110 However, in Biwater Gauff, the tribunal 

recognized the importance of accounting for the intention of Contracting Parties in drafting an 

autonomous FET standard when determining a breach under that standard. 111 Moreover, in Saluka, 

it was determined that the fair and equitable treatment standard at issue in that dispute was an 

 
110 Swisslion, ¶ 273. 
111 Biwater Gauff ¶ 591.  
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autonomous treaty standard, and as such, was to be interpreted in light of the object and purpose 

of the treaty, in order to avoid conduct by a host state that clearly provides disincentives to foreign 

investors.112 

79. Here, the tribunal should consider the intention of the contracting parties to CEPTA in 

purposefully drafting an autonomous FET standard of treatment and make its determination of 

Respondent’s breaches in light of the content, objective, and purpose of the treaty.  

1. CCM Initiated Arbitrary Investigations Against Caeli. 

80. The two CCM investigations of Caeli Airways were arbitrary measures constituting a 

breach of Respondent’s FET obligations. Article 9.9(2)c of the CEPTA provides that a party 

breaches its obligation of fair and equitable treatment if a measure or measure constitutes “arbitrary 

or discriminatory conduct”, and in this case, the Respondent’s investigations into Caeli Airways 

were arbitrary because they were manifestly initiated without reason or transparency.   

81. In Tecmed, arbitrary action is defined as “presenting insufficiencies that would be 

recognized . . . ‘by any reasonable and impartial man’ . . . as being contrary to the law because: ‘. 

. . (it) shocks, or at least surprises, a sense of juridical propriety.”113 Moreover, “the investor also 

expects the State to use the legal instruments that govern the actions of the investor or the 

investment in conformity with the function usually assigned to such instruments, and not to deprive 

the investor of its investment without the required compensation.” 114 

82. Here, two improper and arbitrary investigations were the first step of an orchestrated policy 

of intimidation and discrimination by the Respondent. First, the Respondent failed to meet its own 

legislative requirements in order to initiate the “suo moto” investigations.  A suo moto investigation 

by the CCM is permissible only if the target company possesses over 50% market share.115 At the 

initial investigation, Caeli only had 43% of the market share116, and as such, CCM arbitrarily 

initiated an investigation “suo moto”.  

83. In the first investigation, the CCM used a legal instrument in a function that is not usually 

assigned for that instrument. The MTRPE is adopted to reduce anti-competitive acts in the market.  

However, the CCM used this against the Caeli to initiate a “suo moto” investigation. Respondent 

 
112 Saluka, ¶ 309. 
113 Tacmed ¶ 154. 
114 Id. 
115 Annex V, MPTRA, Chapter III/2/a. 
116 Uncontested Facts ¶ 36.  
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has no reasonable justification for the first CCM investigation and this conduct represents a 

shocking and improper abuse of the Respondent's regulatory authority. The second-slot trading 

between Royal Narnian and Caeli; allegedly predatory pricing of Caeli allegedly disrupts the 

competition in the domestic market and enabled the CCM to investigate.117 The CCM never 

investigated Caeli or any other alliance members before.118  

84.  Like the First Investigation, the Second Investigation was an improper legal action and an 

abuse of the CCM’s authority constituting arbitrary treatment of the Claimant’s investment. The 

rights that Caeli enjoyed in Phaneac Airport were rights assigned prior to the investment, similar 

in nature tor the discounts that Caeli continued to benefit from at the time of Vemma’s acquisition. 

The Second Investigation was initiated purely because of Caeli’s continued enjoyment of benefits 

and rights attained during its period of ownership by Respondent.  The Tribunal should determine 

that Respondent’s investigations of Claimant vis-a-vis the CCM constituted arbitrary measures in 

breach of Respondent’s obligations under Article 9.9.2(c).  

1. Manipulation of Currency by Respondent Tantamount to Arbitrary 
and Unreasonable Measures 

85. Respondent’s manipulation of its local currency was an action tantamount to an arbitrary 

and unreasonable measure because the measure lacks reasonable justification for the change in 

airline airfare denomination and represents a fundamental breach of Respondent’s duty to act 

transparently.119 Among the violative arbitrary measures taken by the Respondent are the 

individual decisions leading to a wider scheme of manipulation of its national currency (MON), 

contrary to several principles of fair and equitable treatment for investors pursuant to international 

law in general, but, also in contravention of its treaty obligations under the CEPTA. 

86.  A foreign investor expects the host State to act consistently, i.e., without arbitrarily 

revoking any preexisting decisions or permits issued by the State that were relied upon by the 

investor to assume its commitments as well as to plan and launch its commercial and business 

activities.”120  Moreover, in Saluka, the tribunal held that a foreign investor protected by an 

investment treaty may expect that a host state implements its policies by conduct that is, as far as 

 
117 Uncontested Facts ¶ 36. 
118 Uncontested Facts ¶ 37. 
119 Uncontested Facts ¶ 42. 
120 Tacmed ¶ 154. 
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it affects the investors’ investment, reasonably justifiable by public policies and does not 

manifestly violate transparency. 121  

87. Here, Respondent first coerced Claimant and effectively left Claimant with no feasible 

choice but to accept a different denomination of currency for its prices.  After a serous currency 

crisis threatened the viability of the MON 122, Claimant urged the Respondent to permit pricing in 

USD as the only means to achieve sustainable revenues.￼123￼ Respondent approved this request 

and allowed all airlines operating in its territory to price their tickets in USD as of October 

2017.124￼ However, shortly thereafter, Respondent issued a decree requiring all companies 

operating in the country to offer goods and services denominated exclusively in MON as of 30 

January 2018. Overturning this decision without any reasonable ground is prohibited under 

CEPTA. This decision is a result of the LPM’s re-nationalization policy. This was the first step of 

their long-term plan.  

88. Respondent’s decision to denominate all goods and services in MON is an arbitrary 

measure because it represents the Republic’s manifest violation of transparency. This order was 

issued without notice of any reasonable justification and, as a result, Respondent significantly 

harmed Claimant’s ability to make a return on its investment and effectively undermined 

Claimant’s investment. Therefore, the Tribunal should determine that Respondent’s manipulation 

of its currency constituted arbitrary measures in breach of Respondent’s obligations under Article 

9.9.2(c). 

2. The CCM Arbitrarily Placed the Airfare Caps for Unlimited Time 
89.  Respondent’s failure to remove the airfare caps imposed on Claimant after more than two 

years constitutes an arbitrary and unreasonable measure in breach of Article 9.9.2(c).  Similar 

to other decisions, the tribunal in British Caribbean Bank held that the FET standard of treatment 

includes a prohibition on conduct that is “arbitrary,” “idiosyncratic” or discriminatory””125.   

90. Here, the imposition and maintenance of airfare caps in conjunction with the requirement 

to transact in MON was arbitrary, idiosyncratic, and discriminatory. Respondent’s conduct in this 

regard and its failure to reasonably provide for a termination of the airfare caps constitutes a breach 

 
121 Saluka ¶ 307. 
122 Uncontested Facts ¶ 39. 
123 Uncontested Facts ¶ 40. 
124 Uncontested Facts ¶ 40. 
125 British Caribbean Bank ¶ 282. 
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of its obligations to ensure fair and equitable treatment pursuant to Article 9.9.  However, the 

airfare caps are yet another example of Respondent’s carefully orchestrated policy to target and 

subjugate the Claimant to a different standard of treatment. High inflation affected Caeli and the 

caps should have been adjusted accordingly when Caeli sought the removal of the caps.126 Chapter 

III/4/e of the MRTPE states that the interim measure should be applicable for a certain period, and 

it can be renewed when deemed necessary. Chapter III/4/e of the MRPTE states that CCM has the 

power to adjust the airfare caps. However, CCM denied this requested, stating it was beyond their 

power, leaving the Claimant with little choice but to resort to Respondent’s perpetually backlogged 

domestic courts.127 

91. The CCM did not lift the airfare caps until Caeli’s market share dropped below 40%.128 It 

is evident that the Respondent’s motive for imposing the airfare caps was to impose a punitive 

measure on the Claimant, rather than an interim measure. Therefore, the Tribunal should determine 

that Respondent’s failure to remove the airfare caps constituted an arbitrary measure breach of 

Respondent’s obligations under Article 9.9.2(c) 

3. Caeli Airways was subjected to discriminatory treatment relative to 
other airlines operating in Respondent’s territory.  

92. During the Claimant’s majority ownership of Caeli, the airline was subjected to 

discriminatory treatment relative to other airlines operating in the same territory, specifically in 

relation to Respondent’s grant of subsidies and loans for these airlines.  The failure to ensure that 

Claimant had access to this surplus funding is a measure constituting discriminatory and unequal 

treatment by Respondent, without any reasonable justification, and contrary to its treaty 

obligations.  

93. In Saluka, the tribunal held that “a host state discriminates against a foreign investor when: (i) 

similar cases (ii) are treated differently (iii) and without reasonable justification.”129  Here, 

Respondent promised loans and subsidies for every eligible airline company under section 31 of 

the Executive order 9-2008. The Respondent first discriminated against Vemma by only granting 

loans on unfavorable terms because of Caeli’s low credit rates and unpaid fines.130 Respondent 

 
126 Uncontested Facts ¶ 43. 
127 Uncontested Facts ¶ 43. 
128 Uncontested Facts ¶ 49. 
129 Saluka ¶ 313. 
130 Uncontested Facts ¶ 51. 
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acted in this manner despite Vemma‘s BB credit rating.131  This constituted discriminatory 

treatment because Mekar’s actions meet the three elements of the standard. 

a. Under the Respondent’s ownership, when Caeli struggled with its ballooning debt 

in 2004, the Respondent issued a decree and provided soft loans with favorable terms.132 

After the Respondent re-acquired majority ownership in Caeli, they infused capital and 

executed loan agreements with the two largest Banks in Mekar.133  

b. When Respondent provided loans in favorable terms in 2004 and executed loan 

deals with its domestic banks, Caeli’s credit score was not an issue. But, when Claimant 

requested loans in 2016, FNPB relied on a credit rating provided by the IICRA (a Mekari  

government organization).134  

c. Even though the loan conditions allegedly were defined by Caeli’s credit score, this 

is not justifiable because the fines and economic conditions impacting the credit scorewere 

the result of Respondent’s own mismanagement. Moreover, Fitch Ratings assigned a ‘BB’ 

Long-Term Issuer Default Rating to Vemma Holdings Inc, contrary to the credit evaluation 

by the IICRA.135 This is yet another example of unjustifiable prejudice demonstrated by 

the Respondent.  

94. Second, Respondent also discriminated against Vemma by refusing to provide it with 

subsidies on the basis that the Claimant received subsidies from Bonooru. The Respondent was 

already granting subsidies to other foreign airline companies, Jet Green and Starwings, even 

though they received an even greater value in subsidies from their own government than that 

alleged against Claimant.136   

a. Respondent provided subsidies for the airlines operating important domestic routes 

within Mekar with less than 5% market share on these routes. These are the same 

competitors that filed a complaint against Caeli for the second investigation.137 Moreover, 

Caeli provided subsidies for the two airline companies which received a one-time lump 

 
131 PO4 ¶ 5. 
132 Uncontested Facts ¶ 16. 
133 Uncontested Facts ¶ 64. 
134 Uncontested Facts ¶ 51. 
135 PO4 ¶ 5. 
136 PO4 ¶ 7. 
137 PO4 ¶ 7. 
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sum payment from their home State in 2017.138 These payments were greater than These 

payments were greater than subsidies Vemma received from 2015 to 2016.139  

b.  First, Caeli is a company that incorporated in Mekar. The host state provided 

subsidies for the competitors of the Mekar and rejected Caeli’s request because Caeli was 

receiving subsidies from the Host state. However, the respondent provided subsidies for 

the Jet Green and Starwings which are exactly in the same position with Caeli Airlines.  

c. Here, there is no justifiable reason for the different treatment. The Host State 

stopped providing subsidies for the Claimant in 2016.140 The Respondent provided these 

subsidies in 2018. The timeline does not justify the reasoning of the Respondent. 

Furthermore, the respondent provided subsidies to the foreign airline companies even 

though they received subsidies from their home states. Caeli, Jet Green and Starwing are 

in the same position. But Caeli is the only one that did not receive subsidies under executive 

order 9-2018. The Respondent tries to justify this by arguing that Vemma is a state-owned 

company in Mekar but, as explained previously141 Bonooru does not have a controlling 

majority in Vemma and Vemma does not have governmental function.  

95. Also, the Respondent received contributions from the Host State under Horizon 2020 s.142 

Horizon 2020 project was dedicated to improving region and the Claimant received subsidies for 

the same reason Respondent received these subsidies. However, Respondent decided to 

discriminate the Claimant. The conduct of the respondent is a violation of the CEPTA.  

4. Respondent's adjudication and enforcement of an improperly decided 
award constitute a breach of the denial of justice protection 
guaranteed to Claimant.   

96. The Respondent’s adjudication and decision to enable enforcement of an improperly 

decided award is a fundamental breach of the Republic’s obligation to ensure that investors are 

protected against a denial of justice. A violation of that obligation occurred when the Respondent 

chose to enforce a corrupt award and to permit its judiciary to issue a decision on merits during a 

hearing to determine interim measures. 

 
138 Id. 
139 Id. 
140 Id. at 6. 
141 Id. at 34-38 
142 PO4 ¶ 1. 
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97. CEPTA’s preamble clearly states that the purpose of this undertaking is to “promote transparency, 

good governance, and the rule of law, and eliminate bribery and corruption in trade and investment. 

Moreover, Article 9.9.2(a) of the CEPTA provides that a party breaches the FET obligation if a 

measure constitutes a denial of justice in criminal, civil, or administrative proceedings.   

98. Denial of Justice exists when there is a denial, unwarranted delay or obstruction of access to 

courts, gross deficiency in the administration of judicial or remedial process, or a failure to provide 

those guarantees which are generally considered indispensable to the proper administration of 

justice or a manifestly unjust judgment.143 This may be interpreted as a “clear and malicious 

misapplication of the law”144, or a manifest injustice in the sense of a lack of due process leading 

to an outcome which offends a sense of judicial propriety.”145 In other words, a denial of justice 

may be found when it is clear the court has “administered justice in a seriously inadequate way”.146  

99. The award administered by the Sinnoh Chamber of Arbitration has been set aside by the 

Supreme Arbitrazh Court of Sinnograd on grounds of corruption.147 The World Justice Project’s 

Rule of Law Index consistently ranked Sinnoh among the top-10 countries with respect to the 

administration of civil and criminal justice.148 However, the Respondent’s judiciary ignored the 

improper basis for the award’s determination and chose to enforce an award that would otherwise 

be set aside because of corruption.  

100.  The Respondent also breached its guarantee of protection against denial of justice with regard to 

the proceedings on the airfare caps as interim measures. After the CCM concluded the 

investigations, the Claimant appealed the decisions on 20 January 2019 with a joinder request for 

the Interim Measures hearing in April 2019. The court refused that request and set the date for the 

hearing on merits to May 2020. After the hearing on the airline caps, the court gave summary 

judgment in favor of the Respondent, without possibility for appeal.149 The court misled the 

claimant into believing a hearing on the merits would take place and made its decision anyway.  

Therefore, the Tribunal should determine that the Respondent breached its obligation to protect 

 
143 Harvard Research, Article 9. 
144 Robert Azinian ¶ 103.  
145 Loewen Group ¶ 132.  
146 Robert Azinian ¶ 102.  
147Annex XIII.  
148 PO4 ¶ 8. 
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against a denial of justice in its domestic proceedings when it enabled the enforcement of a corrupt 

award and improperly determined a merits issue during a hearing on interim measures.  

5. In the alternative, in addition to individual breaches, the totality of 
Respondent’s illegal acts and measures constitute a cumulative 
breach. 

101. Even if the Tribunal determines that the threshold has not been met to establish an 

individual breach of any of Respondent’s FET obligations, the totality of the illegal acts and 

measures constitute a cumulative breach of the Respondent’s FET obligations under the CEPTA. 

102. Individual measures should be considered cumulatively because “it is their cumulative effect in 

causing the failure of the project that matters.”.150 And although individual measures may be seen, 

in isolation, as reasonable measures taken by a host state to cope with national policy concerns, 

the measures examined can be viewed as cumulative steps which individually do not qualify as a 

violation of FET, but which amount to a violation once their cumulative effect is considered.”151 

103. Here, like in El Paso, the Respondent has committed cumulative wrongful acts that 

prevented the Claimant from achieving a sustainable and profitable investment.  Ultimately, the 

cumulative effect of the measures either directly initiated or enabled by the Respondent created an 

environment that was hostile to Claimant, as opposed to other airlines in Respondent’s territory, 

and the Claimant was subjected to a standard of treatment that does not comply with the fair and 

equitable standard of treatment under the terms of the CEPTA.   

104. For these reasons, Claimant respectfully requests the Tribunal to determine that Respondent is 

liable to the Claimant for breach of the fair and equitable treatment obligation in Article 9.9 

  

 
150 El Paso vs. Argentina, ¶¶  230-232. 
151 El Paso vs. Argentina, ¶ 515. 
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IV. CAUSATION ANALYSIS  
105. The facts and evidence on the record demonstrate the commission of at least one 

internationally wrongful act attributable to the Respondent state, if not several, however, it must 

also be shown that the act caused an injury to the Claimant.152 The legal standard for establishing 

causation in this context sets forth two criteria to determine causality, namely, an objective 

criterion and a subjective criterion.  

106. The objective criterion is whether the loss is a “normal and natural consequence” of the 

act, the query for the tribunal being whether the loss “resulted through a line of natural sequences” 

from the act.153 In Deutsche Telekom v. India, citing Bilcon, the tribunal held that this high standard 

of factual certainty to prove a causal link between breach and injury requires (i) the alleged injury 

must in all probability have been caused by the breach; or (ii) there must exist a sufficient degree 

of certainty that, absent a breach, the injury would have been avoided.154 

107. The subjective criterion depends on the foreseeability of the harm. Foreseeability, however, 

is not based on the internal thoughts of the violator: “The proximate consequences of an act are 

not necessarily those which its author actually foresaw, but … those which the judges consider he 

could and should have foreseen. In practice, therefore, it is … the standard of the reasonable 

man.155 

108. Here, the losses suffered by the Claimant as it was forcibly compelled to sell its investment 

to the State at a discount result through a line of natural sequences from the series of acts 

perpetrated by the Respondent state and its entities in order to illegally edge out the Claimant from 

its investment in Caeli Airways once the airline became profitable. Moreover, the facts in this case 

meet the high standard of factual certainty required to prove a causal link between breach and 

injury in public international law.  The facts and evidence now presented to the tribunal indicate 

that there is a sufficient degree of certainty that, absent the Respondent state’s series of breaches 

or composite breach, the injury to the Claimant would not have occurred.   

 
152 Article 31(2), Articles on State Responsibility.  
153 Heirs of Jean Maninat.  

154 Deutsche Telekom, ¶ 121. 
155 Cheng, supra note 10, at 250-51. 
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V. CLAIMANT HAS ENFORCEABLE RIGHT TO FULL COMPENSATION FOR 
RESPONDENT BREACHES OF THE CEPTA. 

109. Respondent’s egregious violations of the fair and equitable treatment obligations it adhered 

to pursuant to Article 9.9 of the CEPTA resulted in Claimant’s significant losses, not least of which 

is the Claimant’s overall loss of a return on what should have been a viable and profitable 

investment.  Claimant has an enforceable legal right to full compensation for the breaches 

committed by Respondent contrary to its treaty obligations, and as a result, the tribunal should 

award full reparation for the Claimant because the losses suffered by Claimant are the natural and 

normal consequences of the violative measures attributable to Respondent and/or its agencies.  

Compensation of $700 million U.S.D. is the only remedy that can appropriately constitute full 

reparation for the Claimant, and compensation must necessarily account for a fair market value of 

Caeli Airways prior to its coerced discounted sale to Respondent.  

A. The Tribunal Should Award Full Reparation for the Claimant. 
110. Article 31 of the ILC Articles on State Responsibility provide that States are under an 

obligation to make full reparation for the injury caused by an internationally wrongful act.156 An 

internationally wrongful act of a State may comprise one or more actions or omissions, but whether 

there has been an internationally wrongful act depends, first, on the requirements of the obligation 

breached and, secondly, on the framework conditions for an internationally wrongful act set out in 

Article 2 of the ILC Articles.157 Because of the egregious violations committed by the Federal 

Republic of Mekar in serious contravention of its obligations to ensure fair and equitable treatment 

pursuant to Article 9.9 of the CEPTA, the Respondent has committed an internationally wrongful 

act causing injury to the Claimant. 

111. Moreover, any damages awarded by the tribunal should follow the well-known standard in 

the Factory at Chorzów case that “it is a principle of international law that the breach of an 

engagement involves an obligation to make reparation in an adequate form.”158 Reparation must, 

as far as possible, wipe out all the consequences of the illegal act and re-establish the situation 

which would, in all probability, have existed but for the State’s wrongful act.  Although the 

Chorzów standard was full reparation for an act of expropriation, its holding is a rule of customary 

 
156 ILC Articles on State Responsibility, Art. 31 
157 Id. 
158 Factory at Chorzow Case, ICJ. 
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international law and has been applied by other tribunals where the breach at issue was of the fair 

and equitable treatment provision.159 

112. Here, therefore, the tribunal should determine that the various actions and measures taken 

by the Respondent and its various entities, including the CCM investigations, the unfair and 

discriminatory subsidies granted under Executive Order 9-2018, the denial of justice in the 

Republic’s domestic court system, and Respondent’s intervention in the sale of Caeli to the 

Hawthorne Group are legally imputable to the Respondent, and as has been articulated previously, 

that these actions and omissions are so incompatible with Mekar’s CEPTA obligations that they 

constitute a breach.  

113. As such, Mekar is an under an obligation to make full reparation for the injury it has caused 

to the Claimant due to the government’s actions and omissions, and those of several Mekari 

agencies and representative entities, constituting a breach of its fair and equitable treatment 

obligation pursuant to the CEPTA between Bonooru and Mekar.160 

B. Compensation of $700 Million U.S.D. at Fair Market Value is the 
Appropriate Remedy.  

114. The only appropriate remedy which constitutes full reparation is compensation for the 

amount of $700 million at fair market value, contrary to mere market value as proposed by the 

Respondent, because (A) compensation, not restitution, is applicable in this context; (B) the 

measure of damages must reflect the fair market value of Caeli Airways but for Respondent’s 

breach; and (C) the estimated fair market value of Caeli Airways is $1.1 billion and Respondent 

owes $700 million after it coerced a sale of the airline at a discounted price.   

1. Compensation is the Appropriate Remedy. 
115. The tribunal should determine that the appropriate remedy in these circumstances is 

compensation (as opposed to restitution or satisfaction). Restitution would not be materially 

possible in this case because the Respondent’s own actions and omissions irreparably deteriorated 

the investment made by Claimant in Caeli Airways and particularly the legitimate progress in 

profitability after the Claimant became the majority shareholder in March 2011.  While the 

Respondent privatized and sold what it deemed to be a “zombie enterprise”, the Claimant 

transformed Caeli Airways into a venture generating net profit within three years of the acquisition. 

 
159 See BG Group ¶¶ 421–429. 
160 CEPTA, Article 9.9. 
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However, once the Respondent's government and its representative agencies began to, once again, 

intervene in the operations of the airlines, deliberately and disproportionately, the investment also 

deteriorated, and the Claimant was brought to the brink of bankruptcy.  The Republic is perpetually 

in a state of financial distress and disarray, such that restitution would not be feasible or 

appropriate, particularly given the net profit and forecast of high profitability for Caeli Airways at 

the time the breaches began with the investigation initiated by the CCM.  As such, the more 

applicable standard of reparation here is that of compensation at a fair market value.  

116. Compensation is designed to cover any financially assessable damage, including loss of 

profits, and compensation at a fair market value can be defined as “the price, expressed in terms 

of cash equivalents, at which property would change hands between a hypothetical willing and 

able buyer and a hypothetical willing and able seller, acting at arm’s length in an open and 

unrestricted market, when neither is under compulsion to buy or sell and when both have 

reasonable knowledge of the relevant facts.161 

2. Fair Market Value, not Market Value. 
117. A market value or market-based approach as proposed by the Respondent would consist of 

a comparison between Caeli Airways and “similar businesses, business ownership interests, 

securities or intangible assets that have been sold.”162 However, a market value approach is wholly 

inapplicable if the tribunal seeks to award full reparation to the Claimant because fair market value 

equates with “just compensation” that represents the genuine value of the property affected.163 The 

fair market value compensation standard is universally invoked in the language of more than 2200 

bilateral and multilateral investment treaties, many of which concordantly provide for payment of 

“just compensation” or the “genuine” or “fair market” value.164 

118. Accordingly, Vemma is owed USD 700 million in order to wipe out all the consequences 

of Respondent’s illegal acts and re-establish the situation which would have existed but for the 

grievous breaches of Mekar’s FET obligations.   Claimant is also entitled to recovery of any 

and all interest due on the principal sum deemed payable by the tribunal as compensation for 

Respondent’s wrongful actions and omissions constituting a breach of its CEPTA obligations.  

 
161 CMS, ¶¶ 395-472. 
162 Kantor, (2008).  
163 CME ¶ 493. 

164 Id. at 497. 
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Article 38 of the ILC Articles on State Responsibility provided that interest in any principal sum 

due under this chapter shall be payable when necessary in order to ensure full reparation.  The 

interest rate and mode of calculation shall be set so as to achieve that result.165 

119. The tribunal should also consider the domino effect of denying full reparation to the 

Claimants after the egregious violations of Article 9 by the Respondent.  As of 2019, along with 

the related tourism sector, civil aviation contributed to nearly 13% of Bonooru’s GDP and accounts 

for 11.6% of its total employment.166 This means that a determination by the tribunal to award 

anything less than the fair market value of USD 700 million owed by Respondent could have 

significant consequences beyond the costs and fees owed to the Claimant. 

120. When Bonooru Air was privatized on 19 December 1984, it was privatized on an 

underlying assumption that Bonooru Air’s intended successor would ensure that it operates routes 

to Bonooru’s most remote islands, as mobility between Bonooru’s 109 islands is largely dependent 

on commercial aviation.167 The citizens of Bonooru are heavily reliant on the air travel services 

provided by Royal Narnian, which had a passenger load factor close to 85.6% in 2019.168 Vemma 

is an airline holding company incorporated in Bonooru with 100% ownership in Royal Narnian, 

and for this reason, the financial health of the Claimant, but also that of Royal Narnian, and a 

significant stake in the Bonooru civil aviation industry, would be unfairly at risk because of the 

Respondent’s failure to comply with its CEPTA obligations and obligations under customary 

international law.  

121. While the Respondent will argue that the payment of $700 million U.S.D. will be unduly 

prohibitive considering a potential third default by the Respondent’s government, the tribunal must 

also balance these interests against the interests of Claimant, and particularly the additional 

financial liability to which Claimant will be subjected if Respondent does not pay adequate 

compensation for the substantial losses it has caused to Vemma Holdings. 

122. The interpretation of the applicable compensation standard for FET violations of the 

CEPTA should be parallel to the interpretation of applicable compensation standard for FET 

violations by Mekar covered under other investment treaties pursuant to the CEPTA’s Most 

Favorable Nation Clause. 

 
165 ILC Articles on State Responsibility, Art. 38. 

166 Uncontested Facts, l. 906-908. 
167 Uncontested Facts, l.918.  
168 Uncontested Facts, l.938. 
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123. Article 9.7 of the CEPTA stipulates “each party shall accord to an investor of the other 

Party and to a covered investment, treatment no less favourable than the treatment it accords in 

like situations, to investors of a third country and to their investments with respect to the…sale or 

disposal of their investments in its territory.  The tribunal should accordingly determine that the 

interpretative standards applicable to FET violations by Mekar under the CEPTA should be 

parallel to the interpretation of the compensation standard applicable to FET violations by Mekar 

covered by other investment treaties. 

124. Tribunals established under the 2006 Arrakis-Mekar BIT are known to have consistently 

awarded compensation for FET violations under Article 13 of the BIT, and the compensation 

standard pursuant to the 2006 Arrakis-Mekar BIT “shall be equivalent to the fair market value of 

the investment immediately on the day before the measures inconsistent with the provisions herein 

were taken by the host State.169 Other tribunals have concluded that the determination of the 

appropriate compensation standard is one of the substantive treaty obligations to which an MFN 

clause affords the investor a heightened level of protection from ill treatment by a host state.  The 

U.S.A.- Czech Republic BIT (1991) provides that compensation shall be equivalent to fair market 

value, and in CME Czech Republic B.V. v. Czech Republic, the tribunal held that the Czech 

Republic was obligated to provide "no less than fair market value" to the Claimant investor from 

the Netherlands by operation of a MFN clause in the Netherlands – Czech Republic BIT.170 

125. Here, the $700 million compensation owed to Vemma is for the coerced sale of its shares 

in Caeli Airways and Vemma is entitled to treatment no less favorable than that afforded to other 

investors of a third country with respect to the sale or disposal of the investment in Respondent’s 

territory.  The tribunal should therefore interpret the compensation standard applicable here so that 

treatment of Vemma is not incongruent with the treatment afforded to Arrakis investors under the 

2006 Arrakis-Mekar Bit because the sale constitutes a breach of the Respondent’s FET obligations, 

and these FET obligations are compensated according to a fair market value for investors from a 

third country. 

 
169 Arrakis-Mekar BIT, l.3091.   
170 CME Czech Republic.  
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3. Estimated Fair Market Value of Caeli Airways is $1.1 Billion, and 
Respondent owes $700 million after it Coerced a Sale of the Airline at 
a Discounted Price. 

126. Prior to the Claimant’s acquisition of Caeli Airways, the airline struggled to keep afloat 

because of the Mekar government’s financial crises and general tendency of mismanagement, 

particularly the government’s interference which “led to shifting managerial strategies, impeded 

Caeli’s commercial flexibility, and abated its consumer-facing development.” However, once the 

Claimant acquired its majority share of 85% stake in Caeli Airways, the airline’s financial viability 

significantly improved and Caeli’s operational costs did not overwhelm its revenues.171 By June 

2016, Caeli Airways became the only consistently profitable carrier on over half the routs to and 

from its base airport (Phenac International).172 

127. The fair market value of 700 million USD should not come as a surprise to the Respondent 

given that the Claimant’s tender for the acquisition of Caeli Airways valued at 800 million USD, 

and this value was accepted on 5 January 2011.173 This calculation should also include the value 

of Vemma’s discounts on airport services and landing and navigation fees enjoyed by Caeli at 

Phenac International Airport, twelve relatively new A340s aircraft, eight purchased and fifteen 

leased Boeing 737 aircraft, as well as the value of its operating routes and future lost profits.   

128. The estimated fair market value of Caeli Airways is 1.1 billion USD, and the Claimant has 

received only USD 400 million upon the coerced sale of its assets. 

C. Respondent must be held liable for payment of interest to achieve full 
reparation of Claimant.   

129. At the time of this proceeding, the Respondent owes Claimant the fair market value of its 

investment in Caeli Airways, as well as any applicable prejudgment and post- judgment interest.   

130. Article 38 of the Articles on State Responsibility demarcates that interest is payable on a 

principle sum “in order to ensure full reparation” with interest running from the date when the 

principal sum should have been paid until the date the obligation is actually fulfilled.174  An award 

of interest serves “to compensate the damage resulting from the fact that, during the period of non-

payment by the debtor, the creditor is deprived of the use and disposition of the sum they were 

 
171 Uncontested Facts, l.1059. 
172 Id., l.1144. 
173 Id, l. 1034. 
174 ILC Articles on State Responsibility, Art. 38.  
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supposed to receive.”175 Many tribunals have noted that interest is part of the full reparation to 

which Claimants are entitled to assure that they are made whole.176 

131. There is no universal approach employed by other tribunals to determine the interest rate. 

Here, however, the Tribunal should follow an investment alternatives approach, whereby the 

interest rates accounts for an additional sum payable to the investor representative of the sum 

which would have been earned if the money were reinvested each year at the LIBOR rate.  This 

would bring the final award and interest in line with the aim of full reparation and placing the 

Claimant in a position where the consequences of Respondent’s wrongful acts are effectively 

wiped out.   

 
175 Compania de Aguas, ¶ 9.2.3.  
176 LG&E v. Argentina, ¶ 55. 
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VI. REQUEST FOR RELIEF 
132. Claimant hereby respectfully requests the Arbitral Tribunal to render an award in favor of 

the Claimant and:  

1. FINDS that Claimant has standing in this arbitration;  

2. FINDS that it has jurisdiction to hear Claimant’s Claims; 

3. DECLARES that the Federal Republic of Mekar, its agencies and any other 

representative government entities, treated the Claimant’s investment unfairly and 

inequitably, thereby constituting a breach of its obligations under Chapter 9 of the 

CEPTA; 

4. ORDER the Federal Republic of Mekar to pay damages owed to the Claimant for 

a principal sum of $700 million U.S.D., in addition to any and all pre-award or 

post-award interest that the Tribunal deems appropriate to fully compensate the 

Claimant for the damages suffered; and 

 

Counsel for Claimant 

/signed/ 

16 September 2021 
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