
FOREIGN DIRECT INVESTMENT MOOT COMPETITION 

Seoul, South Korea, 28 October – 3 November 2021 

 

IN THE MATTER OF AN ARBITRATION UNDER 

ICSID ADDITIONAL FACILITY RULES 

- between - 

VEMMA HOLDINGS INC. 

Claimant 

- and - 

THE FEDERAL REPUBLIC OF MEKAR 

Respondent 

 

 

MEMORIAL FOR CLAIMANT 

 

16 September 2021 

ICSID Case No. ARB(AF)/20/78 

Registry 

International Centre for Settlement of Investment Disputes 

TEAM CASTILLA 



 

- i - 

TABLE OF CONTENTS 

INDEX OF ABBREVIATIONS.......................................................................................... XV 

STATEMENT OF FACTS ......................................................................................................1 

STATEMENT OF ARGUMENTS .........................................................................................3 

ARGUMENTS..........................................................................................................................4 

PART ONE: JURISDICTION......................................................................................................4 

I. ARTICLE 1.6 CEPTA PROTECTS VEMMA’S VESTED RIGHTS AS AN EXISTING 

INVESTOR UNDER 1994 BIT .......................................................................................4 

II. NEWLY MADE INVESTEMENTS BY STATE-OWNED ENTERPRISES ARE 

PROTECTED UNDER ARTICLE 9.16 CEPTA AND ICSID(AF) ...................................5 

A. The definition of “investor” under Article 9.1 CEPTA encompasses 

all “enterprises” irrespective of whether they be privately owned or 

state owned .......................................................................................................5 

B. The reference in CEPTA to ICSID(AF) cannot be construed as 

excluding State-owned investors from States’ arbitration offer set 

out in Article 9.16 CEPTA ..............................................................................6 

III. IN ANY EVENT, VEMMA DOES NOT QUALIFY AS A STATE-OWNED ENTERPRISE

.....................................................................................................................................7 

A. Vemma is not a State-owned enterprise under the so-called Broches 

test developed exclusively under Article 25 ICSID Convention ..................7 

1) Vemma is neither owned nor controlled by Bonooru ...............................7 

2) Vemma performs purely commercial activities ........................................9 

B. Neither is Vemma an entity whose conduct would be attributable to 

any State under ILC Articles ........................................................................12 

PART TWO: FAIR AND EQUITABLE TREATMENT ................................................................13 

I. THE FET STANDARD UNDER CEPTA IS AUTONOMOUS FROM THE MST AND 

CAN BE BREACHED BY A SINGLE OR COMPOSITE CONDUCT ....................................13 

II. MEKAR’S INDIVIDUAL MEASURES CONSTITUTE UNFAIR AND INEQUITABLE 

TREATMENT ..............................................................................................................13 

A. Airfare caps coupled with exponential inflation rate and the 

denomination in MON amounts to a denial of FET ...................................14 

1) The imposition of airfare caps was arbitrary ..........................................14 



- ii - 

a) Vemma is protected against arbitrariness under the FET 

standard .........................................................................................14 

b) The unadjusted caps damaged Vemma’s profitability ...................14 

c) The refusal to adjust the caps’ maximum was a 

disproportionate response to safeguard the market ......................16 

2) The court failed to remove the airfare caps against due process ............17 

a) The substance of CEPTA’s due process standard .........................17 

b) The application for interim proceedings faced undue delays 

and the case on the merits was prematurely dismissed .................18 

3) The unadjusted upper airfare caps together with the obligation to 

denominate in MON caused significant losses to the tune of 

USD500 million ......................................................................................20 

a) Mekar’s measure is arbitrary ........................................................20 

i. Mekar’s measure does not serve any legitimate purpose 

and inflicts excessive damage to Vemma .............................20 

ii. The elimination of the freedom to denominate in USD ........21 

iii. The maintenance of airfare caps during the economic 

crisis ......................................................................................22 

iv. The non-application of regular inflation adjustment ............22 

v. The significantly long duration of the measures ...................23 

b) Mekar’s plea of necessity should be rejected ................................23 

B. Mekar’s discriminatory refusal to grant guaranteed loans caused 

Vemma’s investment to suffer further as-yet unquantified losses ............24 

1) Caeli and other foreign airlines are similarly situated ............................24 

2) Mekar treated Caeli differently than other foreign airlines ....................25 

3) Mekar’s discrimination is not justified ...................................................25 

C. Mekar obtained and enforced an award against Vemma in breach of 

FET resulting in a further loss of USD 200 million ....................................26 

1) Mekar acting through Mekar Airservices unlawfully obtained a 

detrimental award against Vemma..........................................................27 

a) Mekar’s act of bribery amounts to abusive treatment within 

the meaning of CEPTA...................................................................27 



- iii - 

b) Mekar failed to prove the lack of authenticity of the CILS 

recording ........................................................................................27 

2) The Mekari courts’ enforcement of the Award against Vemma 

constitutes a denial of justice under CEPTA ..........................................28 

a) The denial of justice standard during enforcement 

proceedings ....................................................................................28 

b) The High Commercial Court’s ruling constitutes the first step 

of Vemma’s denial of justice ..........................................................29 

c) The judgement of the Superior Court of Mekar constitutes 

denial of justice ..............................................................................30 

III. MEKAR’S ACTS AND OMISSIONS AS A WHOLE BREACHED THE FET .......................32 

PART THREE: DAMAGES ......................................................................................................33 

I. VEMMA IS ENTITLED TO FULL COMPENSATION FOR THE LOSSES CAUSED BY 

MEKAR’S BREACH OF CEPTA ................................................................................33 

A. Compensation should be assessed as the Fair Market Value of 

Vemma’s investment ......................................................................................33 

1) The term ‘market value’ as it appears in Article 9.21 CEPTA is used 

interchangeably with ‘fair market value’ ................................................33 

2) The Fair Market Value should be assessed in September 2016 at the 

date immediately preceding Respondent’s breach of CEPTA ................37 

B. Alternatively, the use of the Most Favoured Nation clause allows the 

standard of compensation to be Fair Market Value ...................................38 

1) The MFN allows the importation of substantive protections..................39 

2) The compensation standard is a substantive protection ..........................39 

3) Vemma is entitled to the FMV of its investment immediately on the 

day before Mekar’s breach of CEPTA....................................................40 

II. THERE IS NO BASIS FOR ANY REDUCTION OF COMPENSATION OWED TO 

CLAIMANT .................................................................................................................40 

A. Absent Mekar’s breaches, high inflation rates alone would not have 

caused any damage to Vemma’s investment ...............................................40 

B. Vemma did not contribute to its own damages ...........................................43 

1) Vemma managed its investment in Caeli with due care and 

diligence at all relevant times .................................................................44 

2) Mekar’s breaches of CEPTA are the sole cause of Vemma’s loss .........46 



- iv - 

PART FOUR: ADMISSIBILITY OF AMICUS CURIAE ................................................................48 

I. THE ADMISSIBILITY OF AMICUS SUBMISSIONS IS GOVERNED EXCLUSIVELY BY 

THE SPECIFIC RULE SET OUT IN ARTICLE 9.19(3) CEPTA .....................................48 

A. The Contracting Parties have agreed on a specific rule concerning 

amicus submissions which overrides ICSID(AF) pursuant to 

Article 9.16(5) CEPTA...................................................................................48 

B. UNCITRAL(Transparency) do not apply to arbitration proceedings 

according to Article 9.20(6) CEPTA ............................................................49 

II. THE TRIBUNAL SHALL GRANT CBFI’S APPLICATION FOR LEAVE TO FILE AN 

AMICUS SUBMISSION..................................................................................................50 

A. CBFI’s amicus submission satisfies the requirements for admission 

laid down in Article 9.19(3) CEPTA ............................................................50 

1) CBFI’s submission addresses a matter of fact and law within the 

scope of the dispute ................................................................................50 

2) CBFI will assist the Tribunal in evaluating the submissions and 

arguments of the disputing parties ........................................................51 

3) CBFI meets the criterion of a significant interest ...................................52 

4) CBFI complied with its duty to disclose .................................................52 

B. Respondent’s attempt to read additional conditions into Article 

9.19(3) CEPTA is unavailing .........................................................................53 

1) There is no legal basis for superimposing extraneous conditions on 

the express requirements set out in Article 9.19(3) CEPTA ...................53 

2) In any case, CBFI met Respondent’s additional admissibility 

criteria .....................................................................................................54 

a) CBFI’s Submission addresses issues of public interest arising 

out of this arbitration .....................................................................54 

b) CBFI is independent from the Disputing Parties ...........................55 

III. THE TRIBUNAL MUST REJECT THE EXTERNAL ADVISORS’ APPLICATION FOR 

LEAVE TO FILE AN AMICUS SUBMISSION ..................................................................56 

A. External Advisors’ submission covers a matter outside the scope of 

the dispute .......................................................................................................56 

B. The External Advisors’ submission will unfairly prejudice Claimant 

and unduly burden the arbitral proceedings...............................................58 

PRAYER FOR RELIEF........................................................................................................60 



- v - 

 

INDEX OF AUTHORITIES 

DECISIONS OF INTERNATIONAL COURTS AND TRIBUNALS 

ARBITRAL AWARDS AND DECISIONS 

Abengoa Abengoa SA y COFIDES v Mexico – Award, 18/04/2013 

 

ADC ADC Affiliate Limited and ADC & ADMC Management Limited v 

Hungary – Award, 02/10/2006 

 

AES Corporation AES Corporation and Tau Power B.V. v Kazakhstan – Award, 

01/11/2013 

 

AES Summit AES Summit Generation Limited and AES-Tisza Erömü Kft  v 

Hungary (II) – Award, 23/09/2010 

 

Agility Agility Public Warehousing Company K.S.C. v Iraq – Award, 

22/02/2021 

 

Amoco Amoco International Finance Corporation v Iran – Partial Award, 

14/07/1987 

 

Amto Limited Liability Company Amto v Ukraine - Award, 26/03/2008 

 

Arif Mr. Franck Charles Arif v Moldova – Award, 08/04/2013 

 

ATA ATA Construction, Industrial and Trading Company v Jordan – 

Award, 18/05/2010 

 

AWG AWG Group Ltd. v Argentina – Decision on Liability, 30/07/2010 

 

Azurix Azurix Corp v Argentina – Award, 14/07/2006 

 

Bayindir 

 

Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v Pakistan – 

Award, 27/08/2009 

 

Beijing Beijing Shougang and others v Mongolia – Award, 30/06/2017 



- vi - 

Binder Rupert Joseph Binder v Czech Republic – Final Award, 

15/07/2011 

 

BUCG Beijing Urban Construction Group Co. Ltd. v Yemen – Decision 

on Jurisdiction, 31/05/2017 

 

Cairn Cairn Energy PLC and Cairn UK Holdings Limited v India – 

Award, 21/12/2020 

 

CC/Devas CC/Devas (Mauritius) Ltd., Devas Employees Mauritius Private 

Limited and Telecom Devas Mauritius Limited v India – Award 

on Quantum, 13/10/2020 

 

Cengiz 

 

Cengiz İnşaat Sanayi ve Ticaret A.S v Libya – Award, 07/11/2018 

 

Chevron Chevron Corporation (USA) and Texaco Petroleum Company 

(USA) v Ecuador (I) – Partial Award on the Merits, 30/03/2010 

 

CMC CMC Muratori Cementisti CMC Di Ravenna SOC. Coop., CMC 

MuratoriCementisti CMC Di Ravenna SOC. Coop. A.R.L. Maputo 

Branch and CMC Africa, and CMC Africa Austral, LDA v 

Mozambique – Award, 24/10/2019 

 

CME CME Czech Republic B.V. v Czech Republic – Award, 14/03/2003 

 

CMS CMS Gas Transmission Company v Argentina – Award, 

12/05/2005 

 

Corona Corona Materials LLC v. Dominican Republic – Award, 

31/05/2016 

Croatia Courier B3 Croatian Courier Coöperatief U.A. v Croatia – Excerpts of 

Award, 05/04/2019 

Crystallex Crystallex International Corporation v Venezuela – Award, 

04/04/2016 

 

CSOB Ceskoslovenska Obchodni Banka, A.S. v Slovakia – Decision on 

the Tribunal on Objections to Jurisdiction, 24/05/1999 

 

Deutsche Bank Deutsche Bank AG v Sri Lanka – Award, 21/10/2012 

 



- vii - 

ECE ECE Projektmanagement v Czech Republic – Award, 19/09/2013 

 

EDF EDF (Services) Limited v Romania – Award, 08/10/2009 

 

EDF SAUR EDF International S.A., SAUR International S.A. and León 

Participaciones Argentinas S.A. v Argentine – Award, 11/06/2012 

 

El Paso El Paso Energy International Company v Argentina – Award, 

31/10/2011 

 

Enron Enron Corporation and Ponderosa Assets, L.P. v Argentina – 

Award, 22/05/2007  

 

Fenosa Union Fenosa Gas SA v Egypt – Award, 31/08/2018 

 

Flughafen Flughafen Zürich A.G. and Gestión e Ingenería IDC 

S.A. v Venezuela – Award, 18/11/2014 

 

Frontier Frontier Petroleum Services Ltd. v The Czech Republic – Award, 

12/11/2010 

 

Gas Natural  Gas Natural Fenosa Electricidad Colombia S.L. and Gas Natural 

SDG S.A. v Colombia - Award, 12/03/2021 

 

GEA GEA Group Aktiengesellschaft v Ukraine – Award, 31/03/2011 

 

Gemplus Gemplus S.A., SLP S.A., Gemplus Industrial S.A. de C.V. v Mexico 

– Award, 16/06/2010 

 

Genin Alex Genin, Eastern Credit Limited, Inc. and A.S. 

Baltoil v Estonia – Award, 25/06/2001 

 

Glencore Glencore International A.G. and C.I. Prodeco S.A. v Colombia – 

Award, 27/08/2019 

 

Global Telecom Global Telecom Holding S.A.E. v Canada – Award, 27/03/2020 

 

Gosling Thomas Gosling and others v Mauritius – Award, 18/02/2020 

 

Invesmart Invesmart v Czech Republic – Award, 26/06/2009 



- viii - 

 

Kardassopoulos Ioannis Kardassopoulos and Ron Fuchs v Georgia – Award, 

03/03/2010 

 

Krederi Krederi Ltd. v Ukraine – Award, 02/07/2018 

 

Lemire Joseph Charles Lemire v Ukraine – Award, 28/03/2011 

 

LG&E (Liability) LG&E Energy Corp., LG&E Capital Corp., and LG&E 

International, Inc. v Argentina – Decision on Liability, 

03/10/2006 

 

Lidercón Lidercón S.L. v Peru – Award, 06/03/2020 

 

Maffezini Emilio Agustín Maffezini v Spain – Award, 13/11/2000 

 

Manolium Manolium Processing v Belarus – Award, 22/06/2021 

 

Metal-Tech Metal-Tech Ltd. v Republic of Uzbekistan – Award, 04/10/ 2013 

 

Mobil Exploration Mobil Exploration and Development Inc. Suc. Argentina and 

Mobil Argentina S.A. v Argentina – Decision on Jurisdiction and 

Liability, 10/04/2013 

 

Mondev Mondev International Ltd. v United States – Award, 11/10/ 2002 

 

MTD MTD Equity Sdn. Bhd. and MTD Chile S.A. v Chile – Award, 

25/05/2004 

 

National Grid National Grid v Argentina – Award, 03/11/2008 

 

Occidental Occidental Petroleum Corporation and Occidental Exploration 

and Production Company v Ecuador (II) – Award, 05/10/2012 

 

Paushok Sergei Paushok, CJSC Golden East Company and CJSC 

Vostokneftegaz Company v Mongolia – Award on Jurisdiction and 

Liability, 28/04/2011 

 

Pezold Bernhard Von Pezold and Others v Zimbabwe – Award, 

28/06/2015 



- ix - 

 

PL Holdings PL Holdings S.à.r.l. v Poland – Partial Award, 28/06/2017 

 

Rumeli Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon 

Hizmetleri A.S. v Kazakhstan – Award, 29/07/2008 

 

Saluka Saluka Investments BV v Czech Republic – Partial Award, 

17/03/2006 

 

SAUR SAUR International SA v Argentina – Award, 22/05/2014 

 

Sempra Sempra Energy International v Argentina – Award, 28/09/2007 

 

Siemens Siemens AG v Argentina – Award, 17/01/2007 

 

Stati Anatolie Stati, Gabriel Stati, Ascom Group SA and Terra Raf 

Trans Traiding Ltd v Kazakhstan – Award, 19/12/2013 

 

Tallinn United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna 

Vesi v Estonia – Award, 21/06/2019 

 

Tallinn (Dissent) United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna 

Vesi v Estonia – Dissent of Sir David A.R. Williams KNZM, QC, 

21/06/2019 

 

Talsud Talsud S.A. v Mexico – Award, 16/06/2010 

 

Tatneft OAO Tatneft v Ukraine – Partial Award on Jurisdiction, 

28/09/2010  

 

Tatneft (merits) OAO Tatneft v Ukraine – Award on the merits, 28/07/2014 

 

Tecmed Técnicas Medioambientales Tecmed, S.A. v Mexico – Award, 

29/05/2003 

 

TECO TECO Guatemala Holdings, LLC v Guatemala – Award, 

19/12/2013 

 

Teinver Autobuses Urbanos del Sur S.A., Teinver S.A. and Transportes de 

Cercanías S.A. v Argentina – Award, 21/07/2017 



- x - 

 

Tethyan Copper Tethyan Copper Company Pty Limited v Pakistan – Award, 

12/07/2019 

 

Thunderbird International Thunderbird Gaming Corporation v Mexico – 

Award, 26/01/2006 

 

Total (Liability)  Total SA v Argentina - Decision on Liability, 27/12/2010 

 

Toto Toto Costruzioni Generali S.p.A. v Lebanon – Decision on 

Jurisdiction, 11/12/2011 

 

Tulip Tulip Real Estate and Development Netherlands B.V. v Turkey – 

Award, 10/03/2014 

 

UAB UAB E energija (Lithuania) v Latvia – Award, 22/12/2017 

 

Unglaube Marion and Reinhard Unglaube v Costa Rica – Award, 

16/05/2012 

 

Walter Bau Werner Schneider, acting in his capacity as insolvency 

administrator of Walter Bau Ag (In Liquidation) v Thailand – 

Award, 01/07/2009 

 

Waste Management Waste Management, Inc. v Mexico ("Number 2") – Award, 

30/04/2004 

 

White Industries White Industries Australia Ltd v India – Final Award, 20/11/2011 

 

ARBITRAL PROCEDURAL ORDERS AND MISCELLANEOUS  

Apotex (Appleton) Apotex Holding Inc and Apotex Inc v United States, ICSID AF – 

PO on the Application of Mr. Barry Appleton as a Non-Disputing 

party, 04/03/2013 

 

Apotex (BNM) Apotex Holding Inc and Apotex Inc v United States, ICSID AF – 

PO on the participation of the Applicant, BNM, as a Non-

Disputing Party, 04/03/2013 

 

Biwater  Biwater Gauff (Tanzania) Ltd. v Tanzania – PO5, 02/02/2007 



- xi - 

 

Border Timbers Border Timbers Limited, Border Timbers International (Private) 

Limited, and Hangani Development Co. (Private) 

Limited v Zimbabwe – PO2, 26/06/2012 

 

Eco Oro Eco Oro Minerals Corp v Colombia – PO6, 18/02/2019 

 

Eli Lilly (NAM)  Eli Lilly and Company v Canada – Submission of Non-Disputing 

Party by National Association of Manufacturers, 13/10/2006  

 

Eli Lilly (Respondent) Eli Lilly and Company v Canada – Respondent’s Observation on 

Non-Disputing Party Application, 19/02/2016  

 

Eli Lilly, PO4 Eli Lilly and Company v Canada – PO4, 23/02/2016 

 

Gabriel  Gabriel Resources Ltd. and Gabriel Resources (Jersey) 

Ltd. v Romania – PO19, 07/12/2018 

 

Infinito Gold  Infinito Gold v Costa Rica – PO2, 01/06/2016 

 

Pezold, PO2 Bernhard Von Pezold and Others v Zimbabwe – PO2, 26/06/2012  

 

Resolute Forest Resolute Forest Product Inc. v Canada – PO6 on the Participation 

of Prof. Robert Howse and Mr. Barry Appleton as amici curiae, 

29/06/2016 

 

Vivendi Aguas Argentinas, S.A., Suez, Sociedad General de Aguas de 

Barcelona, S.A. and Vivendi Universal, S.A. v Argentina – Order 

in Response to a Petition for Transparency and Participation as 

amicus curiae, 19/05/2005 

 



- xii - 

INTERNATIONAL COURTS DECISIONS 

Chorzów PCIJ – Case concerning the Factory at Chorzów 

(Germany v Poland) – Judgment No. 13, 13/09/1928  

 

El Oro Anglo-Mexican Special Claim Commission – El Oro Mining and 

Railway Company (Ltd.) (Great Britain v Mexico) – Award, 

18/06/1931 

 

ELSI Electtronica Sicula SpA (ELSI) (United States v Italy) – 

Judgement, 20/07/1989 

 

LEGAL INSTRUMENTS AND RULES 

CEPTA Comprehensive Economic Partner & Trade Agreement, 2014 

 

CETA Comprehensive Economic & Trade Agreement, 2016 

 

Colombia Model BIT 

(2017) 

Bilateral Investment Treaty Between the Republic of Colombia 

and [...], 2017 

 

ICSID(AF) ICSID Additional Facility Rules, 2006 

 

ILC Articles ILC Draft Articles on Responsibility of States for Internationally 

Wrongful Acts, with commentaries, 2001 

 

Netherlands Model BIT 

(2019) 

Agreement on Reciprocal Promotion and Protection of 

Investments between [...] and the Kingdom of the Netherlands, 

2019 

 

Slovakia Model BIT 

(2019) 

Agreement Between the Slovak Republic and [...] for the 

Promotion and Reciprocal Protection of Investments, 2019 

 

UNCITRAL 

(Transparency) 

UNCITRAL Rules on Transparency in Treaty-based Investor-

State Arbitration, 2014 

 

VCLT Vienna Convention on the Law of Treaties, 1969 

 



- xiii - 

LEGAL WRITINGS 

BOOKS 

Dolzer/Schreuer Rudolf Dolzer & Christoph Schreuer – PRINCIPLES OF 

INTERNATIONAL INVESTMENT LAW (OUP, 2008) 

 

Mitchell/Heaton/Henckels A. D. Mitchell, D. Heaton & C. Henckels – NON-

DISCRIMINATION AND THE ROLE OF REGULATORY PURPOSE IN 

INTERNATIONAL TRADE AND INVESTMENT LAW (Edward Elgar 

Publishing, 2016) 

 

Paulsson Jan Paulsson – DENIAL OF JUSTICE IN INTERNATIONAL LAW 

(CUP, 2005) 

 

ARTICLES 

Born/Forrest Gary Born and Stephanie Forrest – Amicus Curiae Participation 

in Investment Arbitration, 34(3) FOREIGN INVESTMENT LAW 

JOURNAL 626 (2019) 

 

Broches Aron Broches – The Convention on the Settlement of Investment 

Disputes between States and Nationals of Other States, 

COLLECTED COURSES OF THE HAGUE ACADEMY OF 

INTERNATIONAL LAW 331 (1972) 

 

Gómez Katia Fach Gómez – Rethinking the Role of Amicus Curiae in 

International Investment Arbitration: How to Draw the Line 

Favorably for the Public Interest, 35(2) FORDHAM 

INTERNATIONAL LAW JOURNAL 510 (2012) 

 

Kaufmann-Kohler Gabrielle Kaufmann-Kohler – Commercial Arbitration before 

international courts and tribunals - Reviewing abusive conduct of 

domestic courts, 29(2) ARBITRATION INTERNATIONAL 165 (2011). 

 

Mohtashami/El-

Hosseny  

Reza Mohtashami and Farouk El-Hosseny – State-Owned 

Enterprises as Claimants before ICSID: Is the Broches Test on 

the Ebb?, 3(2) BCDR INTERNATIONAL ARBITRATION REVIEW 371 

(2016) 

 



- xiv - 

Shima Yuri Shima – The Policy Landscape for International Investment 

by Government-controlled Investors: A Fact-Finding Survey, 

2015/01 OECD WORKING PAPERS ON INTERNATIONAL INVESTMENT 

11 (2015) 

 

MISCELLANEOUS 

AICPA AICPA, Valuation of a Business, Business Ownership Interest, 

Security, or Intangible Asset, Appendix B: International Glossary 

of Business Valuation Terms, 2007 

 

FTC Statement Statement of the Free Trade Commission on Non-Disputing Party 

Participation, 2001 

ILC:MFN  Report of International Law Commission, Sixty-seventh Session, 

General Assembly Official Records, Seventieth Session 

Supplement No.10, Annex: Final Report of the Study Group on 

the Most-Favoured-Nation Clause, 2015 

 

IVS:104 International Valuation Standard Council, IVS 104: Bases of 

Value, 2020 

 

IVS:105 International Valuation Standards Council, IVS 105: Valuation 

Approaches and Methods, 2020 

 

Kofi Annan Foreword by Kofi A. Annan, UN Secretary, United Nations 

Convention Against Corruption, 2003 

 

WBG World Bank, Legal Framework for the Treatment of Foreign 

Investment, 1992 

 



- xv - 

INDEX OF ABBREVIATIONS 

¶/¶¶ Paragraph(s) 

 

1994 BIT 1994 Bonooru - Mekar Bilateral Investment Treaty 

 

2006 Arrakis – Mekar 

BIT 

 

2006 Arrakis – Mekar Bilateral Investment Treaty 

 

Art. Article 

 

BAK Bakugo 

 

BIT Bilateral Investment Treaty 

 

Caeli Caeli Airways 

 

CBFI Consortium of Bonoori Foreign Investors 

 

CBFI’s Application Amicus Submission by the Consortium of Bonoori Foreign Investors 

 

CCAS Claimant’s Comments On Application For Leave To File Amicus 

Submissions 

 

CCM Competition Commission of Mekar  

 

CRPU Committee on Reform of Public Utilities 

 

DCF Discounted Cash Flow 

 

External Advisors  

to the CRPU 

 

External Advisors to the Committee on Reform of Public Utilities 

 

External Advisors’ 

Application 

Amicus Submission by External Advisors to the Committee on 

Reform of Public Utilities 

 

FET Fair and Equitable Treatment 

 

FMV Fair Market Value as understood under international customary law 



- xvi - 

Hawthorne Hawthorne Group LLP 

 

ICSID  International Centre for Settlement of Investment Disputes  

 

ICSID Convention Convention on the Settlement of Investment Disputes between States 

and Nationals of other States 

 

ILC International Law Commission  

 

IVSC International Valuation Standard Council  

 

L Lign(s) 

 

Mekar/Respondent  The Federal Republic of Mekar  

 

MFN Most Favoured Nation Clause 

 

MOA Memorandum of Association  

 

MON Mekari Mon  

 

MV Market Value 

 

NoA Notice of Arbitration  

 

NY 

Convention 

 

New York Convention on the Recognition and Enforcement of 

Arbitral Awards 

P/PP Page(s) 

 

RCAS Respondent’s Comments On Application For Leave To File Amicus 

Submission 

 

RNoA Response to the Notice of Arbitration  

 

SOE State-owned Enterprise 

 

SoUF Statement of Uncontested Facts 

 

UNCITRAL  UNCITRAL Model Law on International Commercial Arbitration 



- xvii - 

Model Law 

 

 

USD US Dollars 

 

Vemma/Claimant Vemma Holdings Inc. 



 

- 1 - 

 

STATEMENT OF FACTS 

1. The present dispute arises out of Mekar’s breach of CEPTA signed by Bonooru and 

Mekar.  

Dramatis Personae 

2. Following the fall of the Pevensie Empire, the archipelagic State of Bonooru gradually 

secured rapid industrialisation and growth of its aviation sector. It concentrated its 

resources to build a robust network of domestic airways dominated by the national 

carrier Bonooru Air, privatised in 1984. 

3. Mekar (“Respondent”) is a former state of the Pevensian Empire which maintained 

strong economic ties with Bonooru. 

4. Vemma (“Claimant”) is an airline holding company incorporated in Bonooru. Joint 

owner of Caeli, a former Mekari owned airline, with Mekar Airservices, a Mekari SOE 

and minority shareholder, it became Respondent’s target and was forced to sell its stake 

in October 2020.  

Smooth take-off  

5. Mekar’s civil aviation industry consisted of Caeli. After several years of financial 

distress, the Mekari Government decided to privatise it.  

6. Vemma was the highest bidder, and its proposal, being considered the most financially 

attractive, was accepted. In particular, Claimant planned to allow the expansion of Caeli 

in the airline market. As a result, Vemma acquired an 85% stake in Caeli.  

7. For years, Claimant’s business strategy proved to be profitable.  

Turbulences 

8. When the CCM agreed to Vemma's takeover of Caeli, everything was set up for 

success. Vemma could not have suspected that after transforming Caeli into the most 

profitable of airlines, Respondent’s authorities would meticulously obliterate the 

company. 
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9. Caeli’s torments began with the CCM measures, their blatant departure from the most 

basic considerations of fairness, and their frivolous review by Mekari courts. 

10. Due to the ongoing economic crisis and Mekar’s failure to mitigate this issue, the MON 

nosedived. While Mekar initially authorised, in October 2017, the denomination of 

airfares in USD it later passed a decree requiring all airlines to operate exclusively in 

MON. This deeply affected Caeli’s profitability. 

11. In September 2018, Mekar granted subsidies to support airlines facing financial 

difficulties. Although it perfectly fit the requirements set by the executive order, 

Vemma suffered another blow as its application for subsidies was denied with no 

reasonable justification. 

12. Despite the multiple hits to Vemma’s investment, it saw a glimmer of hope when it 

secured an offer to purchase its investment at a reasonable price from Hawthorne. This 

hope was taken away by Mekar who contested the validity of the offer. Further, an 

arbitral award obtained by corruption depriving Vemma from the opportunity to get 

back on its feet. The Mekari courts’ refusal to set aside the award was the last straw. 

Crash of the investment 

13. Consequently, Vemma’s attempt to yield another buyer in 2020 was of little avail. 

Unfortunately, Vemma was obliged to sell its stake in Caeli to Mekar Airservices in 

October 2020 for a mere USD 400 million. 

14. Disappointed with the treatment of its investment by a State that had originally warmly 

welcomed it, Vemma filed for arbitration on 15 November 2020, seeking compensation 

for the losses caused by Mekar’s breach of CEPTA.  
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STATEMENT OF ARGUMENTS 

Jurisdiction 

15. The Tribunal has jurisdiction as Vemma’s vested rights deriving from the 1994 BIT are 

protected under CEPTA. Alternatively, SOEs investments are protected under CEPTA 

and ICSID(AF). In any event, Vemma does not qualify as a SOE (I). 

Merits 

16. Mekar’s acts and omissions, taken individually and in aggregate, breached CEPTA. 

Firstly, by combination of the high inflation rate, airfare caps and denomination in 

MON. Secondly, through the allocation of guaranteed loans and enforcement 

proceedings (II). 

Damages 

17. Claimant shall be awarded USD 700 million on the basis of the FMV of its investment 

and no reduction should be granted as a result of the economic crisis or an alleged 

contributory fault (III). 

Amicus Submissions 

18. The Tribunal shall grant CBFI leave to file its submission as it meets the criteria laid 

down in Article 9.19.3 CEPTA. On the contrary, the Tribunal must reject the External 

Advisors’ application for leave to file an amicus submission (IV). 
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ARGUMENTS 

PART ONE: JURISDICTION 

19. Vemma has standing before this Tribunal as its vested rights are protected under 

Article 1.6 CEPTA (I). Alternatively, SOEs are entitled to bring claims under 

Article 9.16 CEPTA and ICSID(AF) (II). In any case, Vemma does not qualify as a 

SOE (III). 

I. ARTICLE 1.6 CEPTA PROTECTS VEMMA’S VESTED RIGHTS AS AN 

EXISTING INVESTOR UNDER 1994 BIT 

20. Vemma made its investment in 2011 under 1994 BIT1 which expressly protected SOEs.2 

The latter was terminated in 2014 and replaced by CEPTA.3  

21. Article 1.6(1) CEPTA provides that “investments made under the 1994 Bilateral 

Investment Treaty shall be governed by this Agreement starting from the date of entry 

into force of this Agreement.” 

22. Pursuant to Article 28 VCLT, Article 1.6(1) CEPTA lays out the parties’ clear intention 

to apply CEPTA retroactively to investments made prior to its entry into force under 

1994 BIT.  

23. While Article 1.6(1) CEPTA maintains substantive protection accorded to investments 

made under 1994 BIT, Article 1.6(2) terminates investors’ jurisdictional rights under 

1994 BIT.4  

24. It would be contrary to the general principle of effet utile to, on the one hand, protect 

SOEs former substantial rights whilst, on the other hand, deny them the jurisdictional 

right to protect their rights.  

 

1  SoUF, P32:¶26:L1050-1051. 

2  Art. I(a), 1994 BIT. 

3  SoUF, P33:¶32:L1118-1119. 

4  Art. 1.6(1), CEPTA. 
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25. This would be all the more contradictory as Vemma made its investment in good faith 

under 1994 BIT,5 clear evidence that Vemma is not trying to “disguise its true identity”6 

in introducing a claim under CEPTA.  

26. As a result, Article 1.6 CEPTA offers Vemma the means to protect the substantial rights 

acquired under 1994 BIT by resorting to CEPTA’s dispute resolution clause.7 

II. NEWLY MADE INVESTEMENTS BY STATE-OWNED ENTERPRISES ARE 

PROTECTED UNDER ARTICLE 9.16 CEPTA AND ICSID(AF) 

27. Alternatively, Vemma has standing to bring a claim as Article 9.1 CEPTA does not 

distinguish between privately or State-owned enterprises (A) and the choice of 

ICSID(AF) cannot be construed to exclude SOEs from CEPTA’s offer to arbitrate (B).  

A. The definition of “investor” under Article 9.1 CEPTA encompasses all 

“enterprises” irrespective of whether they be privately owned or state 

owned 

28. Under Article 9.1 CEPTA are considered to be investors: 

“enterprise with the nationality of a Party […] that seeks to make, 

is making or has made an investment in the territory of the other 

Party.”  

29. This provision should be interpreted according to its ordinary meaning and in light of 

the treaty object and purpose.8  

30. There is no indication that CEPTA’s drafters intended to assign any special meaning9 

to the term “enterprise” as it does not distinguish between organizational types, 

business purposes, ownership or control of entities.10  

 

5  SoUF, P32:¶25:L1042-1043, P32:¶26:1050-1051. 

6  ADC, ¶358. 

7  Art. 9.16, CEPTA. 

8  Art. 31.1, VLCT. 

9  Art. 31.4, VCLT; Beijing, ¶413. 

10  Beijing, ¶412. 
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31. SOEs are usually encompassed in the ordinary meaning of “enterprise”. Indeed, an 

OECD survey found that only three BITs exclude SOEs from their definition of 

“investor.”11  

32. On the contrary, there is evidence Bonooru and Mekar wanted to place CEPTA in the 

continuity of 1994 BIT, which protected SOEs, as they wanted to “further strengthen 

their close economic relationship”12 and Article 1.6 CEPTA protects SOEs’ substantial 

rights acquired under 1994 BIT. 

33. In the absence of an express carve-out of SOEs from the category of investors, all 

entities meeting this definition must be protected, irrespective of potential links with a 

State.13  

34. Therefore, Vemma qualifies as an investor under CEPTA and has standing to bring a 

claim.  

B. The reference in CEPTA to ICSID(AF) cannot be construed as excluding 

State-owned investors from States’ arbitration offer set out in Article 9.16 

CEPTA 

35. ICSID tribunals must apply the double-barrelled test by ascertaining their jurisdiction 

under both Article 25 ICSID Convention and relevant provisions in the instrument 

embodying parties’ consent to arbitration.14 

36. Contrarily to ICSID Convention, an international agreement, ICSID(AF) are merely 

arbitration rules that frame the conduct of the proceedings without including State 

consent to arbitration. 

37. Hence, determining the scope of the Tribunal’s jurisdiction on the basis of ICSID(AF) 

would distort their nature and would be meaningless. 

 

11  Shima, P5. 

12  Preamble, CEPTA. 

13  Mohtashami/El-Hosseny, P380. 

14  CMC, ¶191. 
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III. IN ANY EVENT, VEMMA DOES NOT QUALIFY AS A STATE-OWNED 

ENTERPRISE 

38. Vemma does not qualify as a SOE under the so-called Broches test (A) neither is it an 

entity whose actions are attributable to any States under ILC Articles (B). 

A. Vemma is not a State-owned enterprise under the so-called Broches test 

developed exclusively under Article 25 ICSID Convention 

39. To assess an entity standing, ICSID tribunals have relied on the Broches test under 

which: 

“a mixed economy company or government-owned corporation 

should not be disqualified as a ‘national of another Contracting 

State’ unless it is acting as an agent for the government or is 

discharging an essentially governmental function.”15 

40. This test, composed of a structural and functional limb, has been exclusively applied 

by tribunals in interpreting Article 25 ICSID Convention.16 Hence, case law applying 

this test is not persuasive when applied to disputes governed by ICSID(AF). 

41. In the event the Tribunal applies this test, Vemma is neither owned nor controlled by 

Bonooru (1) and performs purely commercial activities (2).  

1) Vemma is neither owned nor controlled by Bonooru 

42. Structurally, a company is considered an agent of the State if owned and controlled by 

it.17 The assessment must be made at the date of the arbitration request’s registration.18 

43. The threshold to deem a company a State entity based on its ownership is high and 

insufficient to bar a claim.19 A 65% State ownership in a company, described as 

 

15  Broches, P355. 

16  Rumeli, ¶331; CSOB, ¶¶10-11. 

17  Maffezini, ¶77. 

18  CSOB, ¶31. 

19  CSOB, ¶18. 
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“absolute control”, was not considered enough to disqualify this company from filing 

a claim as a “national of another Contracting State.”20  

44. Tribunals have considered other elements in their analysis, such as the form under 

which a company is incorporated,21 the identity of the persons vested with executive 

powers within the company22 as well as the existence of a “golden share” enabling 

States to veto boards of directors’ decisions.23  

45. None of these criteria are fulfilled with respect to Vemma. 

46. First, Vemma is incorporated pursuant to the laws of Bonooru and thus, endowed with 

a legal persona distinct from Bonooru.24 

47. Second, Bonooru never held sufficient shares in Vemma to qualify as a SOE, regardless 

of whether the date taken into account to assess Bonooru’s stakes is the day of the 

investment, the day of the illegal acts, or, of the arbitration request’s filing. It is 

undisputed that from its incorporation date until March 2021, Bonooru’s stakes within 

Vemma have ranged from 31% to 38%.25 The remainder of the shares are distributed 

between private and institutional shareholders from Bonooru and Goponga.26 

Furthermore, even if the Tribunal were to take as a reference the 55 % shares held by 

Bonooru following an increase of its stakes in Vemma in March 2021, that is to say, 

after the notice of arbitration,27 such participation would not be sufficient to consider 

Vemma as a SOE. 

48. Third, Bonooru does not own a golden share or any veto right which would enable it to 

impede on decisions taken by the board of directors.  

 

20  CSOB, ¶18. 

21  Tulip, ¶287. 

22  Tulip, ¶287. 

23  Tatneft, ¶129. 

24  SoUF, P29:¶10:L932. 

25  SoUF, P29:¶10:L933-934. 

26  SoUF, P29:¶10:L935-937. 

27  PO3, P86:¶1:L3151-3152. 
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49. Finally, Vemma’s executive board is independent from Bonooru’s government. Indeed, 

pursuant to its Articles of Association, out of the eight directors constituting Vemma’s 

board, only one non-executive director is nominated by the Ministry of Transport and 

Tourism. In any case, the sole nomination by the government does not presuppose a 

lack of independence.28 

50. Based on the foregoing, Vemma is not owned or controlled by the State of Bonooru 

and Mekar is equally wrong in asserting that Vemma exercises its functions under the 

direction of the Bonoori government.  

2) Vemma performs purely commercial activities 

51. Under the functional test, the Tribunal must determine whether the entity is discharged 

with essentially governmental functions to assess its jurisdiction.29 

52. Assessment of the nature of the SOEs’ activities should be made “in connection with 

the actual dispute under review”30 at the date of the arbitration request’s registration.31 

53. For instance, a tribunal analysed the measures giving rise to the dispute taken by the 

bank to consolidate its finances and held that those acts were commercial in nature.32 In 

Tatneft, the tribunal noted that the company was subject to typical private entities' 

legislation to rule that it did not exercise governmental authority.33 

54. Another tribunal held that the commercial nature of the activities may derive from the 

investor acquiring its investment through an open tender and whose bid was selected 

based on its commercial merits.34 

 

28  A-IV, P46:152.4:L1575-1576. 

29  Broches, P355; CSOB, ¶20. 

30  Rumeli, ¶212. 

31  CSOB, ¶31. 

32  CSOB, ¶21. 

33  Tatneft, ¶140. 

34  BUCG, ¶40. 
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55. Tribunals have repeatedly stressed the restrictive nature of this test and have considered 

that the mere pursuit of public policies by a company cannot be equated to a loss of its 

commercial nature.35 

56. In the case at hand, the Tribunal must assess whether Vemma’s measures in conducting 

Caeli’s business might differ in their nature from measures another major airline 

company may take. 

57. The wording of Vemma’s object as set by its MOA does not differ from a regular airline 

operator as it must “provide air transport services [...] carry out all forms of aerial 

work.”36 Furthermore, Vemma is not entrusted with public powers as it must obtain 

licences and authorizations to operate its business like other airlines.37 

58. Vemma’s bid in Caeli was chosen due to its commercial competitiveness, not Vemma’s 

ties to Bonooru. Implementing its programme, Vemma promptly secured a place for 

Caeli in the Moon Alliance38, enabling it to benefit from the privileges associated with 

such membership.39 

59. Reference in the MOA to Vemma’s assistance in developing the Bonoori aviation and 

the subsidies received under the Horizon 2020 scheme40 are not conclusive as Vemma 

always has preserved its commercial interest.  

60. Indeed, Vemma’s business decisions were taken in application of a commercial strategy 

aimed to replicate the success achieved in operating Royal Narnian, now a leading 

global airline.41 

 

35  Tatneft, ¶147; CSOB, ¶¶23,25. 

36  A-IV, P44: ¶3.a:L1508. 

37  A-IV, P44: ¶3.f:L1515. 

38  SoUF, P32:¶25:L1042-1042. 

39  SoUF, P32:¶27:L1067-1069. 

40  SoUF, P32:¶28:L1080-1081. 

41  SoUF, P29:¶11:L938. 
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61. Vemma proceeded to develop Caeli’s global market share by purchasing and leasing 

aircraft.42 This expanded fleet and membership in the Moon Alliance enabled Vemma 

to operate new international routes to take advantage of the economic centre shift 

towards the east and thus exploit the full potential of the geolocation of Phenac 

International Airport.43 

62. This bold commercial policy succeeded as Caeli was able to refinance its debt liability 

at more favourable rates than available on the market44 and became the only consistently 

profitable carrier on over half the routes to and from Phenac International Airport as of 

June 2016.45  

63. Caeli’s 23% bank default increase in 2020 following the departure of Vemma is further 

proof of Vemma’s commercial management.46 

64. Finally, Vemma’s paramilitary activities are irrelevant as they occurred five months 

after the request of arbitration.47  

65. In any event, it is not uncommon for airlines to exercise paramilitary activities or to 

operate as private military companies. Governments can commandeer commercial 

flights to assist in major crises when the need for airlift exceeds the capability of 

military aircraft.48 In that sense, Vemma’s marginal paramilitary activities do not mean 

that it is a State entity acting differently from a private company.  

66. Based on the foregoing, Vemma does not exercise governmental functions and does not 

act on behalf of Bonooru. 

 

42  SoUF, P32:¶27:L1066-1068. 

43  SoUF, P32:¶27:L1060-1061. 

44  SoUF, P33:¶30:L1103-1104. 

45  SoUF, P34:¶35:L1144-1146. 

46  PO3, P86:¶4:L3165-3168. 

47  PO3, P86:¶1:L3151-3152. 

48  See US Civil Reserve Air Fleet. 
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B. Neither is Vemma an entity whose conduct would be attributable to any 

State under ILC Articles 

67. ILC Articles specify which non-State actors’ conduct can be attributed to the State 

under international law and thus give rise to State responsibility. 

68. Tribunals, such as Toto, have applied the rules on attribution at the jurisdictional stage, 

recognizing the possibility to apply the ILC Articles at the jurisdictional stage.49 

69. The application of articles 5 and 8 ILC Articles calls for a focus on the nature of the 

acts of SOEs rather than their domestic purpose or general characteristics. In that sense, 

it mirrors the Broches test.50  

70. For instance, Toto’s tribunal took note that the company was exercising prérogatives 

de puissance publique as it performed expropriations on behalf of all public authorities 

to decide that it qualified as a SOE.51 

71. Therefore, similarly to the result obtained with the Broches test, Vemma’s actions are 

not attributable to Bonooru in application of ILC Articles and Vemma has standing in 

the present proceeding. 

  

 

49  Toto, ¶60. 

50  BUCG, ¶34. 

51  Toto, ¶59. 
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PART TWO: FAIR AND EQUITABLE TREATMENT 

72. FET has a wider scope than the mere MST allowing for aggregate breaches (I). Mekar’s 

act and omissions considered individually (II) or in aggregate (III) breached CEPTA. 

I. THE FET STANDARD UNDER CEPTA IS AUTONOMOUS FROM THE MST 

AND CAN BE BREACHED BY A SINGLE OR COMPOSITE CONDUCT 

73. The distinction between MST and FET is of limited practical relevance,52 and has to be 

considered in light of the applicable treaty.53 Article 9.9 CEPTA encompasses several 

conducts, each forming part of FET. These conducts go well beyond the conduct 

required to breach MST.54 

74. CEPTA underlines that a “measure” or “measures” may breach FET.55 Similarly to 

CETA which refers to a series of measures,56 the use of plural in Article 9.9 CEPTA 

allows to consider a “composite breach” of FET.57 

II. MEKAR’S INDIVIDUAL MEASURES CONSTITUTE UNFAIR AND 

INEQUITABLE TREATMENT  

75. Mekar’s harassment campaign against Vemma started with spurious investigations, 

severe fines, grounding of Vemma’s fleet and refusals to meet Vemma’s officials. The 

combination of the airfare caps, high inflation rate and the denomination in MON 

breached FET. The refusal to grant the guaranteed loans and enforcement proceedings 

also breached FET. 

 

52  Cairn, ¶1704; Gosling, ¶243; El Paso, ¶335; Saluka, ¶291; Deutsche Bank, ¶419. 

53  AWG, ¶¶188-189, 214; Mondev, ¶118; Waste Management, ¶99. 

54  Art. 9.9(2), CEPTA. 

55  Art. 9.9(2), CEPTA. 

56  Art. 8.10(2), CETA. 

57  El Paso, ¶¶517-519; UAB, ¶¶1060-1063; Croatia Courier, ¶840; Walter Bau, ¶12.43; Bayindir, ¶181; 

AWG, ¶¶247-248. 
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A. Airfare caps coupled with exponential inflation rate and the denomination 

in MON amounts to a denial of FET 

1) The imposition of airfare caps was arbitrary 

a) Vemma is protected against arbitrariness under the FET 

standard  

76. Under CEPTA, a measure breaches FET if it amounts to arbitrary conduct.58 

Arbitrariness is a disregard of due process of law, which shocks or surprises juridical 

propriety.59 It can be described as damaging an investor without any apparent legitimate 

purpose.60 Asserting bad faith is not required.61 

77. The concept is that prejudice, preference or bias substitutes the rule of law.62 It may 

either be a measure damaging the investor without serving any apparent legitimate 

purpose, or based not on legal standards but on discretion, prejudice or personal 

preference.63 This standard must be viewed through the prism of CEPTA and 

international law only.64 

78. Under CEPTA, the Tribunal can consider legitimate expectations raised by the State in 

light of the FET.65 

b) The unadjusted caps damaged Vemma’s profitability 

79. Mekar’s refusal to remove airfare caps combined with the inflation and the 

denomination in MON constitutes a breach of FET. 

 

58  Art. 9.9(2), CEPTA. 

59  ELSI, ¶128; Teinver, ¶923; Gas Natural, ¶344. 

60  EDF, ¶303; Lemire, ¶261; Crystallex, ¶578. 

61  Siemens, ¶318. 

62  Lemire, ¶¶262-263. 

63  EDF, ¶303; Global Telecom, ¶561; Lidercón, ¶168; Manolium, ¶489. 

64  Lidercón, ¶177. 

65  Art. 9.9(3), CEPTA. 
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80. Vemma does not dispute the airfare caps’ appropriateness as interim measures, but the 

refusal to readjust the caps. 66 

81. A State’s refusal to renegotiate or lift in due course financial restrictions and tariff 

measures affecting the profitability of an investment can breach FET.67 Whether those 

measures are permanent or temporary,68 proportionality commands States to adjust 

tariffs to safeguard investors’ interests against drastic and radical intrusions,69 and 

sustain flexibility and cooperation.70 During the Argentinian crisis, the concept of 

airfares was understood as economically reasonable airfares.71 

82. Mekar required all companies operating on its soil to denominate in MON, a currency 

in free fall.72 As the upper maximum of the caps prevented Vemma from raising tariffs, 

it was haemorrhaging money. Vemma requested the CCM to adjust the caps to survive 

the exponential inflation.73 

83. Yet, Mekar failed to consider the consequences of unadjusted caps which, although 

reasonable at first, would have calamitous consequences for Vemma’s survival. 

84. Worse still, it gave a spurious reason to deny Vemma’s request.74 The Monopoly Act 

allows the CCM to impose any interim or final remedy, which necessarily encompasses 

the adjustment of its own measures.75 

 

66  SoUF, P34:¶37:L1168-1169. 

67  Total (Liability), ¶¶174-175, 184; UAB, ¶¶886,921; Mobil Exploration, ¶462; LG&E (Liability), ¶¶138-

139; EDF SAUR, ¶¶1009-1012; AWG, ¶238. 

68  CMS, ¶107. 

69  AES Corporation, ¶¶405-409. 

70  AWG, ¶235. 

71  Teinver, ¶529. 

72  SoUF, P35:¶39:L1183, P35:¶42:L1208-1210. 

73  SoUF, P36:¶43:L1221-1222. 

74  SoUF, P36:¶43:L1227-1229. 

75  A-V, P47:L1615-1628. 
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85. Vemma tried to turn to Mekar’s central bank, which also unreasonably refused to 

consider its request.76 

86. The unadjusted caps’ limits, combined with inflation and the obligation to denominate 

in MON were slowly devouring Vemma’s profitability to Mekar’s indifference. 

c) The refusal to adjust the caps’ maximum was a disproportionate 

response to safeguard the market 

87. When deciding whether a State acted arbitrarily or unreasonably, the proportionality 

and reasonableness of State’s policy has to be assessed.77 Administrative policy must 

be balanced against Claimants’ interests and against the true nature and effect of the 

conduct being censured.78 States’ deference to take measures for important public 

purposes is limited by the protection of foreigners against arbitrariness.79 

Proportionality implies that measures must be suitable, necessary and not excessive.80 

88. Whilst States have some deference in implementing their policy, it cannot be unlimited, 

as treaties’ protection “[…] would be rendered nugatory.”81 Such leeway shall not 

impede tribunals’ duty to verify compliance with international law, as their role is to 

sanction decisions leading to an abuse of power or arbitrariness.82 

 

76  SoUF, P36:¶43:L1230-1232. 

77  AES Summit, ¶¶10.3.7-10.3.9. 

78  Occidental, ¶450. 

79  Unglaube, ¶247. 

80  Pl Holdings, ¶¶356-373,374-383,384-410. 

81  Global Telecom, ¶¶561-562; Crystallex, ¶584. 

82  Croatia Courier, ¶944; TECO, ¶493. 
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89. Chapter III.4(e) of the Monopoly Act allows the CCM to order interim measures for 

preventive purposes, that may be renewed only when necessary and proportionate. 83 

The CCM imposed caps and decided to maintain them for over 3 years. It has full 

powers to review its interim decision if it becomes disproportionate. This was the case, 

as inflation and the upper maximum of the caps were obliterating Vemma’s 

profitability. 

90. In substance, Vemma was already sanctioned by the CCM’s fines,84 and the rationale 

behind the decision to maintain the caps is questionable. The caps would have been 

reasonable if they were raised until they reached “a balanced fare structure” facing a 

high inflation rate.85 

91. The CCM did not increase the airfare caps over 3 years. For instance, Argentina granted 

four airfare tariffs increases over 6 years during the crisis, and yet failed to provide 

economically viable airfares for airlines.86  

2) The court failed to remove the airfare caps against due process 

a) The substance of CEPTA’s due process standard 

92. CEPTA provides that a fundamental breach of due process in judicial and 

administrative proceedings violates FET.87 Judgments or other decisions having judicial 

effect may constitute a breach of FET if they are the result of a failure of due process, 

considering the proceedings’ entirety.88 The due process standard is more stringent 

before judicial courts compared to administrative proceedings.89 

 

83  A-V, P47:¶4:L1617-1619. 

84  SoUF, P36:¶45:L1247-1248. 

85  Teinver, ¶390.  

86  Teinver, ¶¶382,391,589-596,653. 

87  Art. 9.9(2), CEPTA. 

88  Lidercón, ¶266, Tallinn (Dissent), ¶53. 

89  Tallinn, ¶870; Waste Management, ¶¶98-99; Thunderbird, ¶200. 
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93. The CCM’s apparent lack of structural independence, whose decision-making tribunal 

is made up of three investigating officers,90 is not a threat to due process as the decision 

is subject to further review.91 

94. Undue delays to hear a claim is a breach of due process when the nature of the 

proceedings require celerity and swiftness, such as interim proceedings.92 Overcharged 

dockets do not relieve the judiciary of its duty to render its decision within reasonable 

delays.93 Due process can be breached if the courts’ actions are expedited.94 

b)  The application for interim proceedings faced undue delays and 

the case on the merits was prematurely dismissed 

95. After adjustment of the airfare caps was denied, Vemma’s board voted to seek their 

judicial review.95 Vemma’s claim was registered on 27 March 2018, but the hearing on 

interim measures was scheduled only in April 2019.96 

96. The Mekari courts’ registrar justified the rejection of Vemma’s request by the 

considerable caseload of Mekar’s judiciary and its lack of funding.97  

97. Vemma aimed to consolidate its case, but the joinder was denied by the court, citing 

due process concerns for the CCM although it had more than 2 months to prepare its 

defence.98  

 

90  PO3, P86:¶5:L3169-3170. 

91  Glencore, ¶1319; Tallinn, ¶¶870, 905-906; Amto, ¶76,99; Corona, ¶248; UAB, ¶915; ECE, ¶4.805; 

Flughafen, ¶595. 

92  Toto, ¶163; Krederi, ¶459; White Industries, ¶10.4.10; Chevron, ¶¶166, 257. 

93  Toto, ¶162; Krederi, ¶460; El Oro, ¶198; Paulsson, P178. 

94  Krederi, ¶535. 

95  SoUF, P36:¶43:L1229-1230. 

96  SoUF, P36:¶44:L1233-1235. 

97  SoUF, P36:¶44:L1237-1240 

98  SoUF, P37:¶50:L1291-1296. 
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98. The dismissal of Vemma’s request does not breach due process per se.99 It is rather the 

symbiosis of the joinder’s dismissal, Vemma’s rejection of its delayed request for 

interim relief, and the contradictory justifications for its rejection that gutted the essence 

of the interim procedure. Unsurprisingly, Vemma’s motion for injunctive relief 

failed.100 

99. A fundamental breach of due process was also committed through the early dismissal 

of Vemma’s case on the merits. 

100. Justice VanDuzer’s decision was scarce and inconsistent. He acknowledged that the 

reasoning of the CCM's decision was questionable but fell on its side and dismissed 

Vemma’s request with a skillful summary judgment.101 To do so, Justice VanDuzer 

stressed that he “does not foresee the possibility of arriving at a different final decision”, 

but he previously acknowledged that the previous reasoning was flawed.102 In other 

words, Justice VanDuzer’s findings are inherently inconsistent and self-excluding. 

101. The court also hides behind the precious resources of Mekar’s judiciary to dismiss 

prematurely Vemma’s case on the merits, but when Vemma requested a joinder of 

proceedings that would have preserved such resources, its request was denied.103 

102. The fact that Mekari courts dismissed Vemma’s case prima facie on the merits in a 

short 14 months, despite it usually takes 27 months for commercial matters to be settled, 

makes it all the more obvious,104 as Vemma has no further appeal.105 

 

99  Agility, ¶227. 

100  SoUF, P38:¶54:L1321-1322; PO3, P86:¶8:L3178-3179. 

101  SoUF, P38:¶54:L1330-1334; PO3, P86:¶8:L3178-3180. 

102  SoUF, P38:¶54:L1323. 

103  SoUF, P37:¶50:L1294-1296. 

104  SoUF, PP29-30:¶13:L950-953. 

105  SoUF, P38:¶54:L1335. 
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3) The unadjusted upper airfare caps together with the obligation to 

denominate in MON caused significant losses to the tune of USD500 

million 

103. Vemma submits that Mekar’s measure requiring to offer services denominated 

exclusively in MON,106 despite the MON’s ongoing devaluation and insufficient 

inflation adjustment, coupled with the airfare caps, violates Article 9.9 CEPTA. 

a) Mekar’s measure is arbitrary 

i. Mekar’s measure does not serve any legitimate purpose 

and inflicts excessive damage to Vemma 

104. Mekar decided to denominate in MON, supposably to curb inflation. However, the 

measure did not mitigate the economic crisis. Indeed, 3 years after its implementation, 

the inflation rate averaged a staggering 2600%.107  

105. Furthermore, the MON’s devaluation reached new lows: 700 million USD equalled 

twice a yearly public spending for Mekar.108 Mekar was given a CCC rate from Fitch, 

i.e., a real possibility of default due to systemic weakness in debt repayment.109 Thus, 

the only prospect Mekar’s monetary policy offered was a debt restructuring agreement 

with the IMF and did not counter inflation. 

106. Hence, Mekar’s measure fails to serve a legitimate purpose. It also inflicted excessive 

damage on the investor. 

107. Vemma invested when companies operated in freely usable currencies, assuming that 

in case of high inflation rate, it would be able to hedge any risk of currency devaluation. 

 

106  SoUF, P35:¶42:L1208-1210. 

107  PO3, P86:¶4:L3162. 

108  PO3, P86:¶4:L3164-1365. 

109  PO3, P86:¶4:L3165-1366. 
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108. Mekar specifically guaranteed transfers “to be made freely” and “in a freely usable 

currency.”110 Such a provision protects investors from transfer restrictions that can 

impede their ability to maintain their investments.111 

109. Mekar approved Caeli’s request to denominate in USD in order for Vemma to hedge 

against the currency risk and maintain sustainable revenues.112 While many investors 

pulled out of Mekar,113 Vemma decided to maintain its investment relying specifically 

on the approval. 

110. Mekar then dramatically shifted its monetary policy, and while not alleviating the 

excessive harm it imposed on Vemma, it frustrated its legitimate expectations. 

ii. The elimination of the freedom to denominate in USD 

111. The imposition of currency controls and, in particular, forcing investors to be paid for 

their goods in Respondent’s national currency can constitute a treaty breach.114 

112. In El Paso, Argentina’s abolition of the guarantee to calculate tariffs in USD amounted 

to a frustration of its promise to protect investors against inflation risks,115 even in the 

absence of any specific contractual right.116 

 

110  Art. 9.10, CEPTA. 

111  Dolzer/Schreuer, PP191-92. 

112  SoUF, P35:¶40:L1191-1199. 

113  SoUF, P35:¶41:L1208. 

114  Pezold, ¶¶608, 609. 

115  El Paso, ¶¶510-519; CMS, ¶¶274-281; LG&E (Liability), ¶133. 

116  El Paso, ¶¶510-519. 
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113. Here, Mekar forced Caeli to operate in MON. Caeli, when pricing its services in MON, 

is left with a stockpile of a currency that is rapidly losing value.117 This made it difficult 

to obtain freely transferable funds to pay rising oil prices118 and make payments to 

suppliers abroad, such as interests for leasing contracts and debts necessary to maintain 

its fleet.119 

iii. The maintenance of airfare caps during the economic 

crisis 

114. By maintaining Caeli’s airfare caps during the crisis,120 Mekar further frustrated Caeli’s 

hedging abilities. 

115. In Teinver, during the peso devaluation, claimant’s costs rose sharply, and despite its 

numerous requests, Argentina failed to raise the airfares sufficiently to reflect real costs, 

which “financially choked the Airlines.”121 

116. Here, due to the MON’s devaluation, Caeli’s airfares were set too low to make a 

reasonable return and Mekar further squeezed the airfares by imposing caps. If it had 

lifted the caps, Caeli could have passed the devaluation risk and exchange rate costs to 

customers through price increases, and thus maintained its profitability.122 

iv. The non-application of regular inflation adjustment 

117. In Total123 and LG&E,124 Argentina was held liable for retracting guarantees that tariffs 

would be adjusted regularly in order to provide a reasonable return.125 

 

117  SoUF, P36:¶42:L1214-1220. 

118  SoUF, P37:¶48:L1269-1270. 

119  SoUF, P35:¶40:L1196-1197. 

120  SoUF, P36:¶43:L1227-1230. 

121  Teinver, ¶498. 

122  SoUF, P36:¶43:L1224-1230. 

123  Total (Liability), ¶184. 

124  LG&E (Liability), ¶133. 

125  Total (Liability), ¶184. 
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118. Here, the inflation rate, to which Caeli’s airfare caps were pegged, was calculated only 

once a year.126 This was unsatisfactory, as inflation was increasing exponentially over 

months.127 

119. Additionally, Mekar denied Caeli’s requests to revise the inflation rates by arbitrarily 

invoking its policies of not responding to corporate requests.128 

v. The significantly long duration of the measures 

120. For 30 long months, Mekar prevented Vemma from escaping the currency crisis. Mekar 

kept the measures in place from the beginning of the MON’s devaluation in December 

2016129 until October 2019 when it finally lifted the caps,130 excluding the temporary 

exemption to operate in USD from October 2017 to January 2018.131 

121. The measures created an environment impossible for Caeli’s survival. Caeli lost more 

than 15% of its market share,132 amounting to a prejudice of 500 million USD. 

122. If only one of the measures didn’t exist, Vemma could have evaded the currency risk 

and maintained its investment: either by operating in USD, by operating in MON 

adjusted on a sufficiently regular basis, or by increasing airfares. 

b) Mekar’s plea of necessity should be rejected 

123. In evaluating necessity defences, tribunals focus on whether the State’s measures were 

the only way to address the crisis.133 

 

126  SoUF, P36:¶43:L1224-1229. 

127  SoUF, P36:¶43:L1224-1229. 

128  SoUF, P36:¶43:L1230-1232. 

129  SoUF, P35:¶39:L1183. 

130  SoUF, P38:¶55:L1336-1338. 

131  SoUF, P35:¶409:L1197-1199. 

132  SoUF, P34:¶36:L1147-1159; P38:¶55:L1336. 

133  El Paso, ¶559; CMS, ¶323; Sempra ¶351. 
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124. In the context of the Argentine crisis, several tribunals rejected the defence of 

necessity.134 Although they admitted the economic crisis to be severe, they did not 

consider the pesification as the only way to safeguard the essential interests at stake.135 

125. In Mekar, various less restrictive alternatives were available to combat the crisis, such 

as the dollarization of the economy and the granting of subsidies to affected industries. 

126. Furthermore, Mekar could have exempted vulnerable business sectors such as the 

aviation industry. Therefore, Mekar’s plea of necessity should be rejected. 

B. Mekar’s discriminatory refusal to grant guaranteed loans caused Vemma’s 

investment to suffer further as-yet unquantified losses 

127. Discrimination occurs when investors in similar circumstances receive less favourable 

treatment without justification.136 

128. Vemma submits that Mekar’s refusal to grant Caeli state aid is a discriminatory measure 

within the meaning of the FET protection. Specifically, Caeli and other foreign airlines, 

albeit in a similar situation, are treated differently without justification. 

1) Caeli and other foreign airlines are similarly situated 

129. The criterion of “like circumstances” requires a competitive relationship between the 

compared investors.137 Accordingly, likeness in circumstances exists when the 

compared investors produce competitive and substitutable goods and services.138 

130. Caeli is similarly situated to Star Wings and JetGreen. They are all passenger air 

carriers, competing in the same market and offering the same services, i.e., domestic 

and international flights from Phenac Airport.139 Caeli is not a SOE, and in any case, 

 

134  El Paso, ¶665; CMS, ¶331; National Grid, ¶262; Sempra, ¶355. 

135  El Paso, ¶321; CMS, ¶¶323-331. 

136  Saluka, ¶313, Cengiz, ¶525, Lidercón, ¶169. 

137  Total (Liability), ¶210; Mitchell/Heaton/Henckels, P50. 

138  Paushok, ¶315. 

139  PO3, P86:¶6:L3171-1374. 
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this is insufficient to conclude that it is not similarly situated140 as Star Wings and 

JetGreen. 

131. As in Saluka,141 Mekar sooner or later provided assistance to Claimant, and thus 

implicitly recognized its comparable situation.142 

2) Mekar treated Caeli differently than other foreign airlines 

132. Mekar discriminated against Vemma by providing financial assistance under Executive 

Order 9-2018 to all privately-owned airlines, except Caeli. 

3) Mekar’s discrimination is not justified 

133. Mekar’s justification of SOEs “hav[ing] unique advantages over other companies that 

enable them to outcompete privately-owned firms”143 is unreasonable. 

134. Firstly, Caeli is not a SOE. 

135. Secondly, the Executive Order’s objective was to support entities financially affected 

by the 2017 economic crisis. Mekar was aware of Caeli’s need for financial assistance 

at a time when it was feasible to prevent it from falling. 

136. Thirdly, Caeli did not receive any subsidy from its home State during the high inflation 

rate. It only received such aid before the crisis, which therefore had no effect on Caeli. 144 

Additionally, Star Wings and JetGreen received state aids from their home countries 

greater than the one received by Caeli.145 

 

140  Invesmart, ¶415. 

141  Saluka, ¶322. 

142  SoUF, P40:¶64:L1397-1398. 

143  SoUF, P37:¶46:L1262-1264. 

144  SoUF, P32:¶28:L1080-1081. 

145  SoUF, PP36-37:¶46:L1256-1259. 
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137. Fourthly, Mekar has elsewhere provided assistance to SOEs, paradoxically to Caeli 

before it was privatised,146 and again, when it became a SOE through Mekar’s 

acquisition.147 

138. Finally, Respondent has acted without transparency when rejecting Caeli’s application 

without sufficient reasons.148 Hence, Mekar has not reasonably justified Caeli’s 

differential treatment.  

139. The harm suffered by Vemma will be quantified at a further stage of this arbitration. 

C. Mekar obtained and enforced an award against Vemma in breach of FET 

resulting in a further loss of USD 200 million 

140. Where there is chaos, there is opportunity. When Mekar Airservices received Vemma’s 

offer to buy its investment pursuant to its Right of First Refusal,149 it chose to instigate 

more chaos by filing an arbitration to dispute the validity of Hawthorne Group’s  

bona fide offer.150 This way, Mekar Airservices created for itself an opportunity to 

purchase Vemma’s stake at a price far below its FMV. 

141. Mekar unlawfully obtained an award against Vemma by bribing Mr Cavannaugh, 

which the Mekari courts enforced thus breaching FET under CEPTA. 

 

146  SoUF, P30:¶16:L971-974. 

147  SoUF, P40:¶64:L1394-1398. 

148  SoUF, P36:¶46:L1255-1256. 

149  A-X, P58:L1990-1992. 

150  SoUF, P39:¶57:L1349-1354. 
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1) Mekar acting through Mekar Airservices unlawfully obtained a 

detrimental award against Vemma 

a) Mekar’s act of bribery amounts to abusive treatment within the 

meaning of CEPTA 

142. Article 9.9.2(d) CEPTA prohibits “abusive treatment”. According to recent model 

BITs151 and tribunals, 152 abusive treatment is a component of FET and encompasses 

corrupt practices.153 

143. This is precisely the “insidious plague”154 that Mekar and Bonooru intended to prohibit. 

In CEPTA’s preamble, they expressly undertook to “eliminate bribery and corruption 

in trade and investment.”155 Therefore, interpreting CEPTA pursuant to VCLT,156 FET 

encompasses the protection of Vemma’s investment against corrupt practices.  

144. Yet, when bribing Mr Cavannaugh, Mekar intentionally prevented Vemma from selling 

its investment which constitutes abusive conduct. 

b) Mekar failed to prove the lack of authenticity of the CILS 

recording 

145. As a general principle of law, the burden of proof lies on the party who makes the 

claim.157 Once the plaintiff has provided evidence to substantiate its claim, the burden 

shifts to the other party, who must rebut the evidence. 

 

151  Columbia Model BIT (2017), P7; Slovakia Model BIT (2019), Art. 5.2(e); CETA, Art. 8.10.2(e). 

152  Waste Management (II), ¶138; ECE, ¶4.488. 

153  Art. 9.2(e), Netherlands Model BIT (2019). 

154  Kofi Annan. 

155  CEPTA, P71:L2495-2496. 

156  Art. 31, VCLT. 

157  Metal-Tech, ¶237; ECE, ¶4.873. 
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146. The authentication of Mr Cavannaugh’s voice on the recording by three independent 

experts from Mekar and Gopongan proves that his award was motivated by 

corruption.158  

147. As such, this constitutes direct evidence that shifts the burden of proof to Mekar to 

refute the recording’s integrity. Until proven otherwise, the bribery of Mr Cavannaugh 

is established. 

2) The Mekari courts’ enforcement of the Award against Vemma 

constitutes a denial of justice under CEPTA 

148. The outcome of Mekar’s judiciary’s unfair decisions was the last straw that forced 

Vemma to sell its stake for a meager price. 

a) The denial of justice standard during enforcement proceedings 

149. Denial of justice precludes any “wilful disregard of due process of law” that is 

characterised by an act that “surprises a sense of judicial propriety”159 going beyond the 

mere misapplication of the law.160  

150. If a claim does not meet this threshold, a breach of due process also encompasses a 

breach of denial of justice.161 The prohibition against fundamental due process protects 

investors from procedural unfairness.162 

151. Judicial propriety and procedural fairness must be observed during enforcement 

proceedings of arbitral awards.163 The NY Convention and UNCITRAL give discretion 

 

158  A-XII, P61:¶3:L2087-2088. 

159  ELSI, ¶128. 

160  Krederi, ¶449; Binder, ¶451; Agility, ¶212. 

161  Manolium, ¶538. 

162  Manolium, ¶538; Lidercón, ¶266, ¶270. 

163  GEA, ¶319. 
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to refuse or allow the enforcement under an international public policy exception.164 

The abuse of this discretion breaches FET,165 and leads to denial of justice.166 

152. The GEA tribunal applied the Mondev167 test to assess whether national courts’ 

discretionary refusal to enforce an award under the NY Convention raised concerns as 

to judicial propriety.168 This same reasoning was adopted when national courts applied 

municipal law.169  

153. Such rationale applies for both enforcement and non-enforcement, since both can lead 

to “patently wrong and defective” decisions.170 

154. The reasoning of the High Commercial Court and the Superior Court were based on 

both the NY Convention and Section 36 of Mekar’s Commercial Arbitration Act. 

Therefore, Claimant invites this Tribunal to consider whether the courts abused their 

discretion and thus rendered egregious decisions. 

b) The High Commercial Court’s ruling constitutes the first step of 

Vemma’s denial of justice 

155. The High Commercial Court recalled the “long-standing jurisprudence” of Mekar’s 

Superior Court according to which awards are set aside “if upholding would violate the 

most basic notions of morality and justice […].”171 To assess whether corruption has 

tainted an award, Mekari courts usually consider any “circumstantial evidence” such as 

“limited application of judicial mind and limited consideration of evidence on 

record.”172 

 

164  Section 36, UNCITRAL; Art. V(2.b), NY Convention. 

165  Frontier, ¶529. 

166  GEA, ¶319. 

167  Mondev, ¶127. 

168  GEA, ¶319. 

169  ATA, ¶128. 

170  Kaufmann-Kohler, P165. 

171  A-XIV, P65:¶8:L2255-60. 

172  A-XIV, P66:¶9:L2267. 
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156. Yet, it disregarded its jurisprudence. 

157. Firstly, it did not discuss Mekar’s failure to prove the recording’s lack of reliability and 

disregarded the fundamental rule that the party that alleges a claim bears the burden of 

proof. 

158. Secondly, the reasoning of the Court was untenable. 

159. Mr Cavannaugh “did not directly address 45 of the 72 evidentiary documents” 

submitted by Vemma. Yet, the High Commercial Court disregarded this, considering 

that Vemma’s case was “shoddy”173 and based on “hearsay evidence”.174 Such 

conclusion is impossible to reach when all the evidence has not been examined. 

160. Strikingly, the High Commercial Court relied on an irrelevant opinion of the Mekari 

Ministry of Home Affairs. The CILS is suspected to be funded by foreign donations to 

interfere in Mekar’s domestic affairs. However, the CILS, still under investigation, is 

innocent until proven otherwise. This cannot reasonably lead to the conclusion that “it 

is against Mekar’s public policy to give credence to the reports prepared by such an 

organisation”.175 

161. This egregious and untenable reasoning does not resemble that of a reasonable court 

who intends to combat corruption. Moreover, it contradicts CEPTA’s objectives. 

162. This amounts to an abuse of discretion constituting the first step of Vemma’s denial of 

justice. 

c) The judgement of the Superior Court of Mekar constitutes denial 

of justice 

163. The Superior Court did not consider the untenable nature of the High Commercial 

Court’s reasoning. 

 

173  A-XIV, P66:¶12:L2283. 

174  A-XIV, P66:¶10:L2276. 

175  A-XIV, P66:¶13:L2286-2290. 
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164. It recalled its jurisprudence stating that:  

“in the event of allegations of serious breaches of transnational 

conceptions of public policy, the Court shall usually defer to any 

preceding judicial decisions rendered at the seat of arbitration.”176 

165. However, in the presence of corruption allegation, it took no heed of this precedent and 

arbitrarily proceeded to a “cursory review” of Vemma’s case. 177 It refused to defer to 

the courts at the seat of arbitration, which are “virtually free of discrimination, 

corruption and improper influence by public officials.”178 

166. These decisions reveal an outright abuse of discretion. Enforcing an award tainted by 

corruption adds further justification to Mekar’s poor ranking in Transparency 

International’s Corruption Perception Index.179 

167. The enforcement of the award precluded Vemma from selling its stake in Caeli to any 

other Moon Alliance Member whose offer would not be considered at arm’s length. 

Consequently, securing a favourable offer became practically impossible, since the 

Moon Alliance regroups major airlines from across almost every continent with 

operations in 178 countries.180 Given the urgency, Vemma was left with no other choice 

than to sell its investment to Mekar Airservices.181  

168. This Tribunal should find that the decisions of Mekar’s judiciary constitute a 

fundamental breach of due process amounting to a denial of justice, resulting in a 

further loss of USD 200 million. 

 

176  A-XV, P68:¶11:L2362-2364. 

177  A-XV, P68:¶12:L2371. 

178  PO4, P90:¶8:L3307-3310. 

179  SoUF, P29:¶12:L946-948. 

180  SoUF, P29:¶11:L938-939. 

181  SoUF, P40:¶63:L1390-1392. 
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III. MEKAR’S ACTS AND OMISSIONS AS A WHOLE BREACHED THE FET 

169. States’ measures must be closely interwoven and pursue the same objective to breach 

the FET in aggregate.182  

170. Mekar’s acts and omissions all followed a “common thread.”183 They pursued the same 

objective, that of quartering Vemma’s investment.  

171. The Tribunal will indeed find that Mekar’s administrative and judicial authorities were 

nothing more than puppets, whose strings were pulled in unison to torpedo Caeli's 

profitability and orchestrate its forced takeover. 

  

 

182  Global Telecom, ¶¶641-642; Tatneft (merits), ¶330; Crystallex, ¶610; Kardassopoulos, ¶¶451-452. 

183  Global Telecom, ¶647. 
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PART THREE: DAMAGES 

I. VEMMA IS ENTITLED TO FULL COMPENSATION FOR THE LOSSES 

CAUSED BY MEKAR’S BREACH OF CEPTA 

172. As explained above, Mekar breached CEPTA’s FET standard which resulted in 

Vemma’s deprivation of the value of its investment in Caeli. Vemma is thus entitled to 

full reparation for all the losses suffered as a result of Mekar’s treaty violations. 

173. Vemma should be compensated for the FMV of its investment. The tribunal is invited 

to consider the MV standard set forth in Article 9.21 CEPTA as the appropriate proxy 

for the FMV (A). Alternatively, the standard of compensation is the FMV set forth in 

the 2006 Arrakis – Mekar BIT by virtue of the MFN clause (B). 

A. Compensation should be assessed as the Fair Market Value of Vemma’s 

investment 

174. Whilst Mekar attempts to artificially create a distinction between the MV standard 

provided for in Article 9.21 CEPTA and the FMV184 Vemma submits that the difference 

between FMV and MV is purely semantic. 

175. Vemma will thus demonstrate that, since the two wordings refer to the same standard 

of compensation, damages should be awarded on the basis of the FMV of Vemma’s 

investment (1). Further, the FMV should be assessed on the date immediately before 

Mekar’s breached CEPTA (2).  

1) The term ‘market value’ as it appears in Article 9.21 CEPTA is used 

interchangeably with ‘fair market value’ 

176. In determining Vemma’s compensation, the Tribunal should firstly look to any lex 

specialis in the applicable treaty and, in the absence of any lex specialis, to the rules of 

customary international law.185  

 

184  RNoA, P9:¶¶19-20:L285-291. 

185  Amoco, ¶¶112,189,193-199. 
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177. Two lex specialis standards of compensation are found in CEPTA. Article 9.12 

provides the standard for direct expropriation, whilst Article 9.21 provides the one for 

non-expropriatory breaches. As established, Mekar breached CEPTA’s FET standard. 

Accordingly, the Tribunal must turn to Article 9.21 for guidance on the applicable 

compensation standard. 

178. Article 9.21 CEPTA reads: 

“Where a tribunal makes a final award against a respondent, the 

tribunal may award, separately or in combination: 

Monetary damages at a market value, except as otherwise provided 

for in Article 9.12.”186 

179. The CEPTA MV standard must be read in light of compensation principles developed 

by customary international law187. 

180. Article 31 ILC Articles codifies the obligation under customary international law to 

make “full reparation” for any damages caused by a State’s wrongful act.188 Under 

Article 36, compensation includes “any financially assessable damage including loss 

of profits insofar as it is established.”189 These ILC Articles codify the principle of 

reparation in integrum enshrined in Chorzów, which held that: 

“reparation must, as far as possible, wipe out all the consequences 

of the illegal act and reestablish the situation which would, in all 

probability, have existed if that act had not been committed.”190 

181. While the standard of full reparation articulated in Chorzów originally applied to 

expropriation cases, numerous tribunals have extended it to other investment treaty 

breaches.191 

 

186  Art. 9.21, CEPTA. 

187  Art. 1.3(2), CEPTA; Total (Liability), ¶40. 

188  Art. 31, ILC Articles. 

189  Art. 36, ILC Articles. 

190  Chorzów, ¶125. 

191  Fenosa, ¶¶10.94-10.96; Lemire ¶¶149-150 (breaching the requirement of FET); White Industries 

¶¶14.3.3-14.3.4 (arising under the MFN clause).  
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182. This Tribunal should therefore find that Article 9.21 CEPTA, pursuant to principles of 

customary international law, requires that Mekar makes full reparation for the injury 

caused by FET breach. 

183. The MV standard is not singular to CEPTA but is a widely accepted basis of value in 

international investment law. Further, the IVSC defines MV as:  

“the estimated amount for which an asset or liability should 

exchange on the valuation date between a willing buyer and a 

willing seller in an arm's length transaction, after proper marketing 

and where the parties had each acted knowledgeably, prudently and 

without compulsion.”192  

184. Tribunals have also referred to the definition of the International Glossary of Business 

Valuation Terms.193 It provides for substantially the same definition, but refers to FMV 

instead:  

“the price, […], at which property would change hands between a 

hypothetical willing and able buyer and a hypothetical willing and 

able seller, acting at arm’s length in an open and unrestricted 

market, when neither is under compulsion to buy or sell and when 

both have reasonable knowledge of the relevant facts.”194 

185. As evidenced by the two definitions above, the terms MV and FMV have the same 

meaning. Notably, the World Bank uses the two terms interchangeably:  

“the fair market value will be acceptable if determined by the State 

according to reasonable criteria related to the market value of the 

investment, i.e., in an amount that a willing buyer would normally 

pay to a willing seller after taking into account the nature of the 

investment, the circumstances in which it would operate in the future 

and its specific characteristics […].”195 

 

192  IVS:104, ¶30.1. 

193  Sempra, ¶405; Azurix, ¶424; CMS, ¶402. 

194  AICPA, P44. 

195  WBG, P41. 
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186. Tribunals have also interpreted provisions prescribing MV as providing a FMV 

standard of compensation.196 Notably, the tribunal in CC/Devas held that no matter the 

treaty compensation standard, the benchmark should be the full reparation principles as 

defined by Chorzów principle. Specifically, the tribunal highlighted the absence of 

difference between FMV and MV:  

“the phrase, "market value" used in Article 6 of the Treaty does not 

preclude reliance on these well-recognized and standard 

descriptions of what should be determined when deciding quantum 

or value of what was, in this case, unlawfully taken without 

compensation at the time.”197 

187. FMV and MV are therefore synonymous.  

188. Further, the special meaning ascribed to ‘fair market value’ in Article 9.12 CEPTA 

should not detract this Tribunal from this conclusion. Self-evidently, 

Article 9.12 CEPTA explicitly excludes from the scope of its application “measures 

that may be considered to indirectly expropriate an investment.”198  

189. Yet, Mekar’s actions do not fit into the category of a direct expropriation. 

Article 9.12 CEPTA and the special definition that it gives to ‘fair market value’ should 

therefore be disregarded by this Tribunal.  

190. Finally, the Tribunal should not consider the sale of Vemma’s stake in Caeli in 

October 2020 as an indicium of the investment’s value. Indeed, as explained above, 199 

that price was obtained as a result of Mekar’s scheme to obtain and enforce an adverse 

award against Vemma. Consequently, Vemma was under compulsion to sell its 

investment to Mekar Airservices at a depressed price of USD 400 million. This price 

simply cannot be considered as the FMV of the investment since it is not the best price 

Vemma would have obtained in an “open and unrestricted market.”200 

 

196  Tecmed, ¶191; Tethyan Copper, ¶274. 

197  CC/Devas, ¶205. 

198  Art. 9.12, CEPTA. 

199  Supra. Part Two, II.C.2.c). 

200  AICPA, P44. 
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191. Accordingly, Vemma’s losses should be assessed on the basis of the FMV standard of 

compensation, understood as synonymous to the MV standard provided in 

Article 9.21 CEPTA. 

2) The Fair Market Value should be assessed in September 2016 at the 

date immediately preceding Respondent’s breach of CEPTA 

192. Value is time specific,201 and the principle of full reparation requires that the Tribunal 

asses the value of the investment at the date which would be approximate as closely as 

possible the FMV.  

193. Whilst Article 9.21 CEPTA does not indicate the date at which the FMV of the 

investment should be calculated, this Tribunal should select the date immediately 

preceding the first breach of CEPTA.  

194. This would be consistent with arbitral practice of setting the valuation date before the 

first act breaching the FET standard, which would in turn “wipe out” all the 

consequences of the illegal act.202 Eloquently, the SAUR tribunal stated:  

“the principle of full reparation requires that Sauri be compensated 

the value of its Investment on the date immediately preceding that of 

the first violation.”203 

195. Further, this choice of valuation date is supported by Article 15 ILC Articles defining 

a composite breach as being dated from the first act in a series of acts which together 

form the wrongful act.204  

196. At the time immediately preceding before the first act constituting the composite 

breach, there is no indication of the value of Vemma’s investment. However, it’s 

investment in Caeli was valued at USD 1.1 billion a few months later in 

November 2016.205 The accuracy of this valuation was confirmed by an Aviation 

 

201  IVS:104, ¶30.2(c). 

202  Talsud, ¶¶12.43-12.44. 

203  SAUR, ¶256. Nonofficial translation.  

204  Art. 15, Commentaries, ILC Articles. 

205  PO4, P89:¶3:L3276. 
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Analytics report.206 This valuation in November 2016 should be used as a proxy for the 

valuation in September 2016. Indeed, this valuation is based on expected future cash 

flows.207 Vemma having already received USD 400 million from Mekar for the sale of 

its shares, it is entitled to the remaining USD 700 million as compensation for the 

breaches of CEPTA.208 

197. In choosing this date of valuation, the effect of any subsequent events, such as an 

economic crisis, would not be factored into the value of investment. Therefore, some 

tribunals have pondered whether the value-depressing effects of such events ought to 

be taken into account to reduce the amount of compensation. However, tribunals only 

reduce the amount of compensation if these events would have caused damage to the 

Claimant’s investment in the absence of any breach on the part of the Respondent. 

However, these conditions are not met and Vemma would not have suffered any losses 

during the high inflation context of 2017-2020, absent Mekar’s breaches.  

B. Alternatively, the use of the Most Favoured Nation clause allows the 

standard of compensation to be Fair Market Value  

198. Should this Tribunal consider that the MV as provided in Article 9.21 CEPTA is not a 

proxy for the FMV, Vemma relies on CEPTA’s MFN clause to incorporate the 

compensation standard provided in the 2006 Arrakis – Mekar BIT. Substantive 

protections cans be imported via MFN clauses (1), and compensation standards 

constitute substantive protections (2). Consequently, Vemma is entitled to the FMV of 

its investment immediately on the day before Mekar’s breach of CEPTA (3). 

 

206  PO4, P89:¶¶3-4:L3276-3281. 

207  CMS, ¶¶416-417, Foresight, ¶818 

208  NoA, P5:¶30:L154-156. 
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1) The MFN allows the importation of substantive protections 

199. CEPTA’s MFN clause reads:  

“Each Party shall accord to an investor of the other Party and to a 

covered investment, treatment no less favourable than the treatment 

it accords in like situations, to investors of a third country and to 

their investments.”209 

200. MFN clauses were initially devised to ensure non-discrimination and equality in the 

treatment of investors vis-à-vis other foreign investors in the host State.210  

201. Accordingly, the application of MFN clauses to substantive treaty protections is rather 

uncontroversial. Indeed, many tribunals allowed investors to import more favourable 

provisions with respect to FET. 211 

2) The compensation standard is a substantive protection 

202. Tribunals have found that compensation standards are substantive protections which 

can therefore be imported through an MFN clause. Notably, the CME tribunal held that:  

“the determination of the compensation […] on the basis of the 

[FMV] finds further support in the [MFN] provision […] of the 

Treaty. […] The Czech Republic therefore is obligated to provide 

no less than "fair market value" to Claimant in respect of its 

investment, should (in contrast to this Tribunal's opinion) "just 

compensation" representing the "genuine value" be interpreted to 

be less than "fair market value".”212 

203. CEPTA’s MFN clause thus applies to the compensation standard which is a substantive 

protection and Vemma can import the more favourable provision found in 

2006 Arrakis – Mekar BIT. To the extent the compensation clause in 

2006 Arrakis – Mekar BIT provides for an unqualified right for compensation, such 

 

209  Art. 9.7(1), CEPTA. 

210  ILC:MFN; ¶¶37-40, Bayindir, ¶387. 

211  MTD, ¶¶104,197; Rumeli, ¶591. 

212  CME, ¶500. 
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standard is more favourable and should be incorporated into CEPTA by virtue of the 

MFN clause. 

3) Vemma is entitled to the FMV of its investment immediately on the day 

before Mekar’s breach of CEPTA 

204. The compensation clause present in 2006 Arrakis – Mekar BIT provides for a 

compensation equivalent to the investment’s FMV on the day before the host State took 

the measures inconsistent with the BIT.213 

205. The treatment laid out by this clause is more favourable to investors because it 

enunciates a clear standard consistent with customary international law. The MFN 

entitles Vemma to this treatment.  

206. Vemma is therefore entitled to the FMV of its investment on the day before Mekar’s 

breach.  

207. As previously noted, following its USD 1.1 billion valuation and its investment’s sale 

and the sale for USD 400 million, Vemma is entitled to USD 700 million as 

compensation for Mekar’s breach of CEPTA.214 

II. THERE IS NO BASIS FOR ANY REDUCTION OF COMPENSATION OWED 

TO CLAIMANT  

208. Mekar argues for a reduction of compensation. This Tribunal should find that neither 

the economic crisis (A), nor the alleged contributory fault warrant a reduction in 

compensation rightfully due to Vemma (B).  

A. Absent Mekar’s breaches, high inflation rates alone would not have caused 

any damage to Vemma’s investment  

209. Mekar claims that should the Tribunal conclude to a violation of FET, assessment of 

compensation ought to be twofold. First, the Tribunal should determine the value of the 

investment. Second, only if that value is superior to the resale price of Vemma’s stake 

 

213  Art. 13, 2006 Arrakis – Mekar BIT. 

214  NoA, P5:¶30:L154-156.  
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in Caeli, should the compensation awarded be reduced on account of the ongoing 

economic crisis.215 In other words, Mekar wrongfully demands to reduce compensation 

on account of subsequent and unforeseeable events unconnected to its breaches of 

CEPTA. This should be dismissed as Vemma would not have been impacted by the 

high inflation rates in the absence of Mekar’s illegal measures.  

210. The tribunals in CMS, Enron and Sempra, while rejecting Argentina's plea of necessity, 

the tribunals considered the economic crisis when analysing compensation.216 

Particularly, the Sempra tribunal held that it will “take into account the crisis conditions 

affecting Argentina when determining the compensation due”. They did so by resorting 

to ‘actual’ and ‘but-for’ scenarios.217 

211. In those decisions, through the ‘but-for’ scenario, the effects of the economic crisis on 

the investments, in the absence of any illegality, were isolated. This brought to light the 

causal impact of the economic crisis on the investment value. Thus, the reduction of 

compensation was justified. The investors would have been impacted by the economic 

malaise regardless of the illegal measures.  

212. Should this Tribunal decide to consider the macroeconomic situation in Mekar, it will 

find that the economic crisis alone would not have damaged Vemma’s investment. In 

line with CMS, Enron and Sempra’s approaches, the ‘actual’ and ‘but-for’ scenario will 

be analysed to showcase the absence of causal impact of the economic crisis on 

Vemma’s loss. 

213. Vemma suffered losses exclusively due to the cumulative effect of two of Mekar’s 

illegal measures: (i) the imposition of maximum airfare caps218 and (ii) the mandatory 

denomination in MON.219  

214. The considerable impact of these measures can be rationalised through Caeli’s 

operating method. Caeli receives payment from its customers a considerable time in 

 

215  RNoA, P9:¶¶22-23:L300-301, L309-311. 

216  CMS, ¶356; Enron, ¶232; Sempra, ¶397. 

217  CMS, ¶¶422-423; Enron, ¶¶380, 389; Sempra, ¶¶412-415. 

218  SoUF, P34:¶37:L1160-1161. 

219  SoUF, P35:¶42:L1208-1210. 
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advance of the actual flight.220 However, its operational costs are calculated on the 

flight’s day.221 In the context of a currency crisis, between ticket payment and the flight’s 

day, the value of the MON, in which Caeli is obligated to denominate its services, would 

considerably degrade.222 As such, the operational costs will outweigh any payment 

received, reducing Vemma’s revenues.  

215. Due to these illegal measures, Vemma was unable to address the high inflation in 

Mekar. Particularly, Caeli couldn’t raise its fares due to the airfare caps.223 Vemma’s 

situation was worsened since the airfare caps were pegged to Mekar’s official inflation 

rate calculated annually.224 Consequently, the real level of the rapidly rising inflation 

was not reflected,225 rendering the airfare caps unfit for the deteriorating economic 

climate. Additionally, Vemma was precluded from using a more stable currency to 

avoid the deterioration of the MON. Finally, Vemma was unable to use its fuel-efficient 

Boeing 737 aircrafts226 which would have reduced its fuel consumption amidst the rising 

prices of commodities. Consequently, Vemma was left bare-handed against the 

economic crisis.  

216. However, without Mekar’s measures, Vemma would, most likely than not, have 

addressed efficiently the crisis and avoid any losses.  

217. First, Vemma would have countered the inflation and consequent rise in the prices of 

fuel and food by raising its airfares to the inflation levels or surpassing it. In particular, 

it could have charged a fuel surcharge in its airfares. Moreover, the rising price of fuel 

would have been mitigated if Caeli could have used its fuel-efficient Boeings.227  

 

220  SoUF, P36:¶42:L1216-1218. 

221  SoUF, P36:¶42:L1218-1219. 

222  SoUF, P36:¶42:L1218-1219. 

223  SoUF, P34:¶37:L1218-1219. 

224  SoUF, P36:¶43:L1160-1161. 

225  SoUF, P36:¶43:L1224-1227. 

226  SoUF, P37:¶48:L1271-1272. 

227  SoUF, P32:¶27:L1066-1069. 
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218. Second, the currency risk would have been addressed by using a more stable currency 

such as the USD. By setting its airfares in USD, Caeli would have secured revenues in 

a stable currency concomitantly addressing the exchange risk and the rising prices due 

to the inflation. This explains why prior to the mandatory denomination in MON, 

Vemma solicited and was granted an exemption to denominate in USD.228 Thus, without 

the mandatory denomination in MON, Vemma would have been able to continue to 

denominate in USD, and to weather the currency and inflation risk.  

219. Finally, airfare increase would not have reduced the demand levels since one of the 

pillars of Caeli’s business model was servicing Mekari business travelers going to 

Bonooru,229 an archipelagic State, 230 where undoubtedly air transport was the preferred 

transportation.  

220. Thus, absent Mekar’s measures, the adverse effects of the currency crisis and the 

inflation would have been mitigated by Vemma by adapting its operating methods. As 

such, the causal link between the economic crisis and Vemma’s loss is not established.  

221. Lastly, Vemma’s claim for USD 700 million is conservatory. In all probability, without 

Mekar’s measures, not only would Vemma have been able to avoid any adverse effects 

of the economic crisis, but it would also have continued its economic growth. Indeed, 

prior to the measures, Caeli was the only consistently profitable carrier on over half the 

incoming and outgoing routes from Phenac International Airport.231 This growth 

trajectory was impeded by Mekar’s measures. Vemma reserves its right to submit a 

complete ‘but-for’ scenario expert report to substantiate this point.  

B. Vemma did not contribute to its own damages 

222. Mekar argues that compensation should be limited since Vemma has contributed to its 

own injury by developing an ill-strategised business plan.232 Pursuant to 

 

228  SoUF, P35:¶40:L1223-1225. 

229  SoUF, P32:¶28:L1073-1074. 

230  SoUF, P28:¶5:L895-896. 

231  SoUF, P34:¶35:L1144-1146. 

232  RNoA, P7:¶11:L224-225. 
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Article 39 ILC Articles, the amount of reparation can be limited when the investor acted 

wilfully or negligently, as long as its conduct is material and significant.233 Additionally, 

Mekar must prove that the injury caused by the contributory fault is severable from the 

injury caused by the illegal act.234  

223. None of these requirements are met. Vemma acted as a wise investor (1) and its 

decisions did not impact its injury (2). 

1) Vemma managed its investment in Caeli with due care and diligence 

at all relevant times 

224. Contrary to Mekar’s misplaced assumptions on Vemma’s allegedly imprudent conduct, 

Vemma’s business choices were not risky and were taken in full knowledge of the 

market.235 

225. For investor’s conduct to impact the damages assessment, the investor must have acted 

wilfully or negligently, for instance with a manifest lack of due care over its own 

investment.236 This lack of due care can result from the investor’s unprofessional or 

careless behaviour which did not take sufficient precautions in executing its business237 

or simply followed bad business judgment.238  

226. For instance, the Gemplus tribunal dismissed Mexico’s submission on contributory 

fault as both parties had the same knowledge of the circumstances.239  

227. Mekar accepted Vemma’s bid viewing it as the most attractive offer for Caeli.240 Mekar 

was informed that Vemma was considering renewing its fleet and expanding its 

 

233  Art. 39, ILC Articles. 

234  Art. 31, Commentary (13), ILC Articles; Occidental Petroleum, ¶¶665-668. 

235  RNoA, P7:¶11:L225-227. 

236  Art. 39, Commentary (5) ILC Articles. 

237  Genin, ¶345. 

238  Maffezini, ¶64. 

239  Gemplus, ¶¶11.14-11.15. 

240  SoUF, P31:¶24:L1032-1033. 
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routes.241 More tellingly, Mekar was Caeli’s previous owner which means that it was 

aware of the airline industry’s volatility when accepting the Vemma’s proposal. Hence, 

both parties had the same knowledge at the time of the investment. Mekar cannot 

subsequently reproach Vemma for conducting its business in conformity with what was 

agreed, nor that it should have known better and was therefore negligent or 

unprofessional. 

228. Mekar also reproaches to Vemma its extravagant business plan.242  

229. However, all Vemma’s decisions enabled Caeli’s expansion and financial benefits. 

Indeed, Vemma avoided deep losses by acquiring fuel efficient Boeings.243 

Additionally, despite rising fuel prices between 2011 and 2013, Caeli’s operational 

costs did not overwhelm its revenues244 which evidences that Vemma’s strategy was 

efficient. In 2014, when oil prices crashed, Vemma, through its strategy, turned a net 

profit over the whole year.245 In 2016, Caeli “became the only consistently profitable 

carrier on over half the routes to and from its base airport.”246 Therefore, all the alleged 

risky decisions were good business judgments. 

230. Finally, Mekar submits that Vemma precipitated its precarious financial situation in 

choosing to expand Caeli rather than saving its profits to protect itself against future 

liabilities. The current financial situation could have been resolved by using the high 

inflation, considering the debts were denominated in MON, without the need for Caeli 

to save its profits. Indeed, Vemma could have benefited from the nominal value of debt 

drops in time of inflation. However, Mekar’s decisions to keep the airfare caps and to 

denominate the services in MON prevented it. Vemma was unable to reimburse its debt 

at a lower price by no fault of its own. 

 

241  SoUF, P31:¶23:L1022-1023. 

242  RNoA, P7:¶11:L224-226. 

243  SoUF, P32:¶27:L1066-1069. 

244  SoUF, P32:¶27:L1059-1060. 

245  SoUF, P33:¶33:L1120-1122. 

246  SoUF, P34:¶35:L1144-1146. 
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231. Consequently, Vemma’s conduct was not negligent and does not constitute a material 

and significant contributory fault.  

232. In light of the above, the Tribunal should dismiss Mekar’s vain attempts at reducing 

compensation. 

2) Mekar’s breaches of CEPTA are the sole cause of Vemma’s loss 

233. Mekar must also prove the causality between Vemma’s wrongful conduct and the injury 

suffered.247 In Lemire, it was specified that respondent can break the chain of events 

going from the cause to the injury, by showing that “the effect was caused – either 

partially or totally – not by the wrongful acts, but rather by intervening causes, such as 

factors attributable to the victim.”248 Evidently, Mekar will fail to do so since there is 

no causality between Vemma’s decisions and its injury.  

234. Mekar’s illegal measures are the sole cause of Vemma’s losses. When Vemma made 

the contested business decisions, it was profitable. Vemma returns on its investment 

ceased in 2017249 when Mekar started interfering.250 Nevertheless, Vemma had a 

proactive behaviour in facing the crisis, soliciting a denomination in USD,251 and the 

removal of airfare caps.252 Instead of helping Vemma, Mekar maintained the airfare 

caps,253 denied subsidies to Caeli,254 and grounded the Boeing 737 MAX.255 An aviation 

expert confirmed that Mekar’s measures were unpredictably severe.256 When Vemma 

was sinking, Mekar did not intervene. Self-evidently the measures taken by Mekar 

caused the damage to Vemma. 

 

247  MTD ¶57; Stati, ¶1332; Abengoa, ¶670. 

248  Lemire, ¶163. 

249  SoUF, P35:¶40:L1191. 

250  SoUF, P34:¶37:L1160-1161. 

251  SoUF, P35:¶40:L1191-1193. 

252  SoUF, P36:¶43:L1221-1222. 

253  SoUF, P36:¶45:L1248-1249. 

254  SoUF, P36¶46:L1255. 

255  SoUF, P37:¶48:L1271-1272. 

256  A-IX, P57:L1961-1962. 
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235. This Tribunal should dismiss Mekar’s allegation of a contributory fault. Mekar’s 

conduct was the sole origin of Vemma’s damage. It is easier to hit a man when he is 

down, and Mekar should not be able to benefit from it. 
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PART FOUR: ADMISSIBILITY OF AMICUS CURIAE 

236. Mekar seeks to bar the application of CBFI’s submission. Its claims are based on 

groundless arguments, that are either not relevant, not applicable or fabricated. First, 

CEPTA exclusively governs the admissibility of amicus submissions (I). The Tribunal 

shall grant CBFI’s application for leave to file its submissions as it meets all CETPA 

criteria (II). In contrast, the Tribunal shall reject External Advisors’ submission. (III). 

I. THE ADMISSIBILITY OF AMICUS SUBMISSIONS IS GOVERNED 

EXCLUSIVELY BY THE SPECIFIC RULE SET OUT IN ARTICLE 9.19(3) 

CEPTA 

237. Vemma submits that the admissibility of an amicus brief should be assessed solely 

under CEPTA as neither ICSID(AF) (A) nor UNCITRAL(Transparency) (B) are 

applicable. 

A. The Contracting Parties have agreed on a specific rule concerning amicus 

submissions which overrides ICSID(AF) pursuant to 

Article 9.16(5) CEPTA 

238. Both Article 41.3(a) ICSID(AF) and Article 9.19(3) CEPTA lay down conditions for 

amicus submission.  

239. Yet, Article 9.16(5) CEPTA provides that ICSID(AF) are only applicable subject to the 

specific rules set out in Section E of CEPTA: “Settlement of Dispute”, which includes 

Article 9.19(3).257 

240. Hence, CEPTA should prevail over ICSID(AF) pursuant to Article 9.16(5).  

 

257  Art. 9.16(5), CEPTA. 



- 49 - 

B. UNCITRAL(Transparency) do not apply to arbitration proceedings 

according to Article 9.20(6) CEPTA 

241. Contrary to Respondent’s contention,258 UNCITRAL(Transparency) does not govern 

the admissibility of amicus submission. CEPTA is exclusively applicable in this 

respect. 

242. Article 9.19(3) CEPTA provides for an unambiguous admissibility criterion of amicus 

submission. 

243. For the avoidance of doubts, the reference to UNCITRAL(Transparency)259 is limited 

to governing substantial obligations related to the transparency of arbitral 

proceedings260. As such, it is not applicable to the admissibility of amicus briefs. 

244. Should the Tribunal decide to apply UNCITRAL(Transparency), it will be inconsistent 

with the intention of the parties to enhance transparency through amicus participation. 

245. Indeed, UNCITRAL(Transparency) restricts amicus submission by introducing stricter 

criteria.261  

246. For instance, contrary to Article 9.19(3) CEPTA, UNCITRAL(Transparency) imposes 

a stringent criterion pursuant to which the amicus must assist the tribunal by a 

perspective, particular knowledge or insight that is different from that of the disputing 

parties262 and a thorough disclosure.263  

247. Consequently, accepting Respondent’s suggestion to apply UNCITRAL(Transparency) 

will contradict CEPTA’s objectives and purposes.  

248. This tribunal should therefore apply exclusively the criteria set in 

Article 9.19(3) CEPTA. 

 

258  RCAS, P24:L771-772. 

259  Art. 9.20(6), CEPTA. 

260  Art. 9.20, CEPTA. 

261  Art. 4, UNCITRAL(Transparency). 

262  Art. 4.3(b), UNCITRAL(Transparency). 

263  Art. 4.2(c), UNCITRAL(Transparency). 
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II. THE TRIBUNAL SHALL GRANT CBFI’S APPLICATION FOR LEAVE TO 

FILE AN AMICUS SUBMISSION  

249. The Tribunal shall admit CBFI’s submission as it satisfies the conditions provided 

under Article 9.19(3) CEPTA (A), and additional criteria invoked by Respondent are 

unavailing (B).  

A. CBFI’s amicus submission satisfies the requirements for admission laid 

down in Article 9.19(3) CEPTA 

250. CBFI’s submission addresses a matter within the scope of the dispute (1) that will assist 

the Tribunal (2). Further, CBFI has a significant interest in the subject-matter of the 

dispute (3) and complied with its duty to disclose (4). 

1) CBFI’s submission addresses a matter of fact and law within the scope 

of the dispute  

251. Pursuant to Article 9.19 CEPTA, the amicus must address a matter within the scope of 

the dispute.264 

252. As such, the amicus cannot turn the dispute at hand into a different dispute.265 

253. As seen in Part I, whether Vemma is an agent of the State of Bonooru and, if so, whether 

it qualifies as an investor are presently disputed. In this regard, CBFI voices its concerns 

as to the consequences of a restrictive interpretation of the scope of CEPTA.266 

254. Thus, CBFI evidently addresses a matter of fact and law within the scope of the dispute 

and meets the first admissibility criterion. 

 

264  Art. 9.19(3), CEPTA. 

265  Apotex (BNM), ¶27. 

266  CBFI’s Application, P16:¶10:L537-555.  
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2) CBFI will assist the Tribunal in evaluating the submissions and 

arguments of the disputing parties 

255. Tribunals have interpreted the condition of “assisting to the tribunal” broadly.267 

A reasonable potential to assist the arbitral tribunal is sufficient. 268 

256. To meet this criterion, amici must demonstrate that its submission will be sufficiently 

different in content and insight than those of the parties.269  

257. Hence, tribunals will grant a leave if the amicus shares arguments, expertise, and 

perspectives that the parties may not have addressed.270 

258. Here, CBFI will contribute by providing knowledge on the specificities of the mixed-

economy shared by many States in the Greater Narnian region including Mekar and 

Bonooru.271 Thereby, CBFI’s report will likely assist the Tribunal in deciding that state-

linked enterprises that do not exercise governmental functions, such as Vemma, should 

be protected under CEPTA.272  

259. Also, CBFI aims at providing a comprehensive brief on the impact of the outcome of 

this Tribunal’s decision on sectors other than Aviation.273 

260. Thus, CBFI will assist the Tribunal by shedding a useful light on the economic context 

in which the dispute is rooted.  

261. Consequently, the second admissibility criterion is met.  

 

267  Gabriel, ¶60. 

268  Biwater, ¶50; Gabriel, ¶60. 

269  Born/Forrest, P646. 

270  Vivendi, ¶24. 

271  CBFI’s Application, P16:¶8:L531 ; SoUF, P28:¶3:L885. 

272  CBFI’s Application, P17:¶10:L540-541. 

273  CBFI’s Application, P17:L562. 
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3) CBFI meets the criterion of a significant interest 

262. To demonstrate a significant interest, amici must show that it will be directly or 

indirectly affected by the tribunal decision.274 There is significant interest when amicus 

shows that “he has more than a ‘general’ interest in the proceeding.”275  

263. CEPTA’s purpose is to encourage foreign investments and protect investors from unfair 

and unequitable treatment committed by the host State. As CBFI represents Bonoori 

investors, it is deeply concerned by Mekar’s actions and by its restrictive interpretation 

of CEPTA depriving CBFI’s members from international protection.276  

264. CBFI has therefore a significant interest in the dispute and meets the third criterion.  

4) CBFI complied with its duty to disclose 

265. Pursuant to Article 9.19(3) CEPTA, amici are requested to provide information related 

to the submission’s author, to disclose any direct or indirect affiliation with the 

disputing parties and to inform on any financial or other assistance in the making of the 

brief.277 

266. First, CBFI informed the Tribunal that no government, person or organization 

associated with Claimant provided or has provided financial assistance or other 

assistance in the writing of its submission.278  

267. Second, CBFI disclosed an indirect affiliation with Vemma in connection with Lapras 

Legal Capital.279 

 

274  Apotex (Appleton), ¶38. 

275  Apotex (Appleton), ¶38. 

276  CBFI’s Application, P16:¶10:L537. 

277  Art.9.19(3), CEPTA. 

278  CBFI’s Application, P16:¶3:L511-514. 

279  CBFI’s Application, P16:¶7:L521-522. 
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268. In any case, tribunals have admitted that even a late disclosure is not sanctioned by a 

dismissal.280 

269. Thus, CBFI complied with its duty to disclose. Consequently, the Tribunal shall grant 

CBFI leave to file its submission. 

B. Respondent’s attempt to read additional conditions into Article 9.19(3) 

CEPTA is unavailing 

270. This Tribunal should not consider Respondent’s additional criteria as they are not 

required by CEPTA (1). In any event, CBFI meets the criteria invoked by 

Respondent (2). 

1) There is no legal basis for superimposing extraneous conditions on 

the express requirements set out in Article 9.19(3) CEPTA 

271. Respondent contends that CBFI should be barred from making a submission on the 

ground that it would lack independence, would not pursue a public interest, nor would 

it present novel arguments.281  

272. None of these three criteria have any basis under CEPTA and should therefore be 

disregarded. The Tribunal is not required to, and should not, consider admissibility 

criteria not contained in CEPTA.  

273. CBFI cannot be expected to comply with criteria that are non-existent in the applicable 

treaty.  

274. Should the Tribunal decide to use its discretion provided by ICSID(AF) and 

UNCITRAL(Transparency), even if not applicable, there would be no requirement that 

CBFI bring any novel argument. This criterion has no legal basis under both these rules 

and should thus not be entertained. 

 

280  Apotex (Appleton), ¶¶45-46. 

281  CCAS, P24:L776-781. 
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2) In any case, CBFI met Respondent’s additional admissibility criteria 

275. Should the Tribunal consider criteria outside of CEPTA, it is clear that CBFI addresses 

issues of public interest arising out of the dispute (a). CBFI is fully independent from 

the disputing parties (b). 

a) CBFI’s Submission addresses issues of public interest arising 

out of this arbitration 

276. The subject matter of the arbitration is of great public interest. Further, by filing its 

Submission, CBFI is acting in public interest.  

277. While Respondent alleges that CBFI’s does not pursue a public interest282, it does not 

rely on any legal basis under CEPTA.  

278. In any case, CBFI advocates on national and international business issue and focuses 

on promoting a strong competitive economic environment.283 As such, it pursues a 

public interest. 

279. Admittedly, some treaties include a slightly different requirement of public interest 

namely that the “subject matter of the dispute must be of public interest”.284 Hence, 

amici must show that the outcome of the decision will affect individuals or entities 

beyond the parties.285 

280. Although CEPTA does not provide for such criterion, it is still met in the present case.  

281. The Greater Narnian region benefits from Bonoori state-linked investors represented 

by CBFI.286 A narrow interpretation of investor under CEPTA, carving-out those 

companies from investor-state arbitration will later deprive Mekar and the region from 

a “sizable” capital contribution.287  

 

282  RCCS, P24:L776-777. 

283  CBFI’s Application, P16:L507-508. 

284  Art. B.6(d), FTC Statement (emphasis added). 

285  Resolute Forest, ¶4.7; Apotex (Appleton), ¶42. 

286  CBFI’s Application, P16:¶8:L527-530. 

287  CBFI’s Application, P16:¶9:L535-536. 
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282. Consequently, the subject matter is of public interest.  

b) CBFI is independent from the Disputing Parties 

283. Respondent objects CBFI’s submission invoking an alleged lack of independence. On 

the contrary, Vemma avers that CBFI is independent. 

284. The lack of independence may be established based on the level of financial 

contribution made by the disputing parties to the amicus288 and on its influence on the 

making of the submission.289 The mere membership of a disputing party in the petitioner 

is insufficient to establish a lack of independence.290  

285. In Eli Lilly, the tribunal granted the application to the National Association of 

Manufacturers despite Eli Lilly being one of its members and its Vice President sitting 

on the board.291 

286. The mere fact that Vemma is member of CBFI is not sufficient to deny CBFI its right 

to intervene.292 

287. Whilst Vemma entertains a business relationship with another member of the 

association, Lapras Legal Capital, the latter does not have any financial interest in the 

outcome of the dispute as it is only an adviser on potential funding and funders.293 

Moreover, Vemma’s involvement in CBFI is based on fixed rate which does not 

indicate that it is particularly influential in the Consortium.294  

288. Additionally, the CBFI is bound by its “Amicus Brief Submission Guidelines” 

preventing any conflict of interests.295 

 

288  Gómez, P557; Eli Lilly (Respondent), PP7-8, Eli Lilly, PO4, ¶E. 

289  Border Timbers, ¶¶52-56; Pezold, PO2, ¶¶52-56. 

290  Eli Lilly, PO4, ¶E. 

291  Eli Lilly, PO4, ¶E; Eli Lilly (Respondent), P10-11; Eli Lilly (NAM), ¶14. 

292  CBFI’s Application, P16:¶7:L520. 

293  PO3, P87:¶12:L3203-3211. 

294  PO3, P87:¶11:L3200-3202. 

295  PO3, P87:¶12:L3203-3211. 
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289. Therefore, there is no evidence suggesting that CBFI lacks independence. The fact that 

CBFI is connected to Vemma should not deprive it from its opportunity to be heard.  

290. For the sake of transparency and of all investors who were cheated by the illusion of 

being protected under CEPTA, Vemma urges the Tribunal to accept CBFI’s brief 

submission. 

III. THE TRIBUNAL MUST REJECT THE EXTERNAL ADVISORS’ 

APPLICATION FOR LEAVE TO FILE AN AMICUS SUBMISSION  

291. Contrary to Respondent’s position296, Claimant considers297 that External Advisors to 

CRPU’s submission should not be admitted as it addresses a matter outside the scope 

of the present dispute (A) and will unduly burden the proceedings and unfairly prejudice 

Claimant (B). 

A. External Advisors’ submission covers a matter outside the scope of the 

dispute 

292. This Tribunal may only accept an amici submission regarding a matter “within the 

scope of the dispute.”298 This criterion is a “fundamental requirement for admission as 

amicus curiae”299 aiming to “avoid the unnatural broadening of the scope of the 

dispute.”300 

293. By alleging corruption in the making of the investment, External Advisors to CRPU 

aim to broaden the scope of the dispute with a new question of jurisdiction ratione 

materiae, the question of the legality of Vemma’s investment. 

294. This suggestion shall not be entertained.  

 

296  RCAS, P24:L784-786. 

297  CCAS, P22:L713-716. 

298  Art. 9.19(3), CEPTA; Art. 41(3)(b), ICSID(AF) and Art. 4(1), UNCITRAL(Transparency). 

299  Eco Oro, ¶¶27-30. 

300  Apotex (BNM), ¶27. 
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295. With respect to an amicus making allegations of corruption and calling into question 

the legality of the investment, the Infinito Gold tribunal held that the scope of the 

dispute comprises of party’s submission and the definition of investment in the BIT.301 

296. This pragmatic approach gives effect to the cornerstone of arbitration: consent. 

Accordingly, illegality of the investment arguments can be raised by amicus if:  

1) a disputing party defines the scope of the dispute by raising an issue of legality 

of investment in their submissions; or  

2) Consent is given by both parties as the BIT provides for the legality of 

investment criteria. 

297. None of these two alternative criteria are met.  

298. First, Respondent has neither raised the issue of the illegality of the investment nor 

allegations of corruptions302 as it necessarily knew that these allegations were manifestly 

untrue. Respondent intended to exclude these issues from the scope of the dispute and 

waived its rights to the illegality objection. 

299. Second, CEPTA does not provide prima facie for legality of the investment as a 

jurisdictional requirement.303 CEPTA signatory parties did not give consent for legality 

of the investment to be a jurisdictional condition applying to CEPTA’s tribunals. 

Legality of the investment thus is not a matter within the scope of any dispute arising 

under CEPTA.  

300. Hence, legality of the investment and corruption allegations fall outside the scope of 

this dispute.  

 

301  Infinito Gold, ¶33,35.  

302  RoNA, P6:¶¶2-6:L183-202. 

303  Art. 9.1, CEPTA. 
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B. The External Advisors’ submission will unfairly prejudice Claimant and 

unduly burden the arbitral proceedings  

301. Under CEPTA, amicus submission should not “not disrupt or unduly burden the 

arbitral proceedings, or unfairly prejudice any disputing party.”304  

302. External Advisors to CRPU’s submission unduly prejudice Claimant as it will be 

constrained to:  

1) find further funding305 to entertain an unsubstantiated issue that Respondent did 

not deem sufficiently convincing to object the Tribunal’s jurisdiction on that 

basis; and 

2) prove only in post-hearing submissions306 that these allegations of corruption are 

unfounded without the opportunity to cross-examine External Advisors to the 

CRPU and question the reliability of their allegations.  

303. Furthermore, External Advisors to CRPU’s submission will unduly disrupt the 

proceedings.  

304. Corruption allegations will be supported on evidence that will undeniably be hotly 

disputed. The Tribunal’s initial procedural arrangement to have only one round of 

written submission307 does not offer a fair proceeding to the Disputing Parties. It will 

therefore need to issue a new Procedural Order to ensure that both Disputing Parties 

have an equal opportunity to make their case on this issue. 

305. In any case, External Advisors to CRPU, by solely demonstrating a “general” public 

interest, fails to establish a significant interest required by article 9.19(3) CEPTA.308 

306. Consequently, External Advisors to CRPU’s amici submission does not satisfy the 

conditions of Article 9.19(3) CEPTA.  

 

304  Art. 9.19(3), CEPTA. 

305  PO3, P87:¶12:L3209-3211. 

306  PO2, P26:¶4:L832-835. 

307  PO2, P26:¶4:L832-835. 

308  External Advisors’ Application, P19:L635-646; Supra. Part Four,II.A.3. 



- 59 - 

307. Claimant respectfully requests this Tribunal to reject the External Advisors’ application 

for leave to file this amicus submission. 
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PRAYER FOR RELIEF 

308. In light of the above submissions, Vemma respectfully requests the Tribunal to find 

that: 

(i) The Tribunal has jurisdiction over the present dispute;  

(ii) Mekar treated Vemma’s investment unfairly and inequitably and thereby 

violated Article 9.9 CEPTA;  

(iii) Vemma is entitled to full reparation and therefore Mekar should pay 

USD 700 million; 

(iv) The External Advisors’ application for leave to file an amicus submission 

should be denied and leave should be granted to the CBFI’s application for 

leave to file an amicus submission. 

Respectfully submitted on 16 September 2021 

On behalf of Claimant  

Vemma Holdings Inc. 

By TEAM CASTILLA. 
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