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STATEMENT OF FACTS

Dramatis personae

[1] Vemma Holding Inc (Vemma or Claimant) is an aviation holding company registered

in Commonwealth of Bonooru (Bonooru). Its predecessor, BA Holdings, is a

state-owned enterprise in Bonooru. In order to increase the profitability of BA

Holdings, the Civil Aviation Authority of Bonooru decided to sell 70% of the

company's shares. This transaction gave birth to Vemma. In addition, BA Holding

was the parent company of Bonooru Air, which monopolized the civil aviation

business of Bonooru at the time. The latter became three airlines in the process of

privatization. Among them, Royal Narian was designated as the national airline of

Bonooru (Flag Carrier). Vemma is the wholly owned parent company of Royal

Narian.

[2] The Federal Republic of Mekar (Mekar or Respondent) is a developed country with

mass migration from the country as well as the exploitation of resource deposits by

intermediate occupying powers. The civil aviation industry of Mekar was originally

monopolized by two state-owned enterprises, Aer Caeli, and Caeli Airways. The two

companies merged into Caeli Airways (Caeli) after 2003. The merger process was not

smooth, and a large amount of debt was incurred. In order to get out of the

predicament, the privatization of Caeli had become an option considered by the

authorities of Mekar, but the proposal was ultimately not adopted. The 2008 economic

crisis made this situation worse, and Caeli's prospects became more and more

worrying. In November of the same year, Mekar held a new round of cabinet elections.

The Labourer’s Party of Mekar (LPM), which was originally the dominant party, was

questioned due to its inefficiency. The Common Man’s Party (CMP) had a place in

the new cabinet. The new cabinet under the influence of the Populace Party passed the

Emergency Recovery Act 2009, making it possible to privatize large state-owned

enterprises. Due to the unstable financial situation of Caeli, the new cabinet listed it as

the first batch of privatization targets and held bidding for it. After Vemma won the
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bid, it held 85% of Caeli's shares through an agreement, and the other 15% was held

by Mekar through Mekar Airservices Ltd.

[3] Vemma establish a prosperous investment

[4] On 5 January 2011, CCM Approved Vemma’s acquisition of an 85% stake in Caeli

Airways and the airline’s participation in the Moon Alliance on 5 March 2011.

[5] On 29 March 2011, Vemma Holding entered into a Share Purchase Agreement with

Mekar Airservices Ltd. to purchase an 85% stake in the country. As part of its

purchase, Vemma inherited existing discounts on airport services and landing and

navigation fees enjoyed by Caeli Airways at Phenac International Airport, along with

twelve relatively young A340 aircrafts.

[6] In June 2011, Caeli decided to purchase eight and fifteen leased Boeing 737 aircraft

through contracts with a fellow Moon Alliance Member.

[7] On 28 October 2011, Vemma received the first subsidy under “Horizon 2020”.

[8] From August 2011 to December 2013, Caeli Airways was able to capitalize on a

much large demand-both domestically and internationally than it had expected and
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generated significant cash-flow. In this period, it was also able to refinance its

inherited debt liability during BPB at more favorable rates than available on the

market.

[9] From 1994 Bonooru-Mekar BIT to CEPTA: Changes in investment protection

[10] On 24 August 1994, Bonooru and Mekar signed the 1994 Bonooru-Mekar BIT to

create favorable conditions for investments by nationals and companies of either state

in the territory of the other state. According to Article II, each contracting party shall

accord investment for fair and equitable treatment in accordance with the principle of

international law…

[11] In April 2014, Mekar and Bonooru signed the Comprehensive Economic Partnership

and Trade Agreement (CEPTA). The agreement entered into force on 15 October

2014.Mekar and Bonooru agreed to terminate the pre-existing BIT on 15 October

2014. According to Article 9.9 CEPTA, each Party shall accord in its territory to

covered investments of the other Party and to investors with respect to their covered

investments fair and equitable treatment and full protection security in accordance

with paragraph 2 through 7.

[12] Mekar violates fair and equitable treatment by frustrating the Vemma’s

legitimate expectation and arbitrary conduct.

[13] On 5 March 2011, the CCM approved Vemma’s acquisition of an 85% stake in Caeli

Airways and the airline’s participation in the Moon Alliance.

[14] On 29 March 2011, Vemma Holding entered into a Share Purchase Agreement with

Mekar Airservices Ltd. to purchase an 85% stake in the country. As part of its

purchase, Vemma inherited existing discounts on airport services and landing and



21

navigation fees enjoyed by Caeli Airways at Phenac International Airport, along with

twelve relatively young A340 aircrafts.

[15] In 2016, CCM decided to initiate a first anti-monopoly investigation against Caeli. As

an interim measure, the CCM placed the airfare caps on Caeli to prevent it from

making supra-competitive profits in the future.

[16] In December 2016, CCM launched another second investigation against Caeli that

was requested by a consortium of small regional airlines in Greater Narnia.

[17] In March 2018, the board of directors in Caeli decided to seek judicial review of

CCM’s airfare caps. but a hearing on interim measures was scheduled 1 year later,

April 2019.

[18] By the end of August 2018, the CCM concluded its first investigation and pose a fine

up to MON 150 million on Caeli.

[19] In September 2018, the president passed Executive Order 9-2018, granting subsidies

to airlines for each Makari citizen travelling on board. Nevertheless, the Secretary of

Civil Aviation denied the application of Caeli Airways for subsidies under the order.

[20] On 1 January 2019, the CCM completed its second investigation into Caeli. a fine in

the amount of MON 200 million was imposed on Caeli Airways. The CCM also

decided to continue to impose airfare caps until Caeli Airways’ market share, with its

fellow moon alliance member factored in, were to fell below 40%. On 20 January

2019, representatives of Caeli appealed both orders of the CCM in the Mekar court.

Caeli asked that this appeal to be joined with April 2019 hearing on the airfare caps.

The registrar denied this request on 26 January 2019.
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[21] On 15 June 2019, Justice VanDuzer released his interim decision on the airfare caps,

declining to remove them.

[22] On 11 February 2020, Mekar air service filed a request an arbitration with the Sinnoh

Chamber of Commerce’s Arbitration Institute. On 9 May 2020, the sole arbitrator

rendered an award in favored of Mekar Airservices.

[23] On 1 August 2020, the Supreme Arbitration Court of Sinnograd set aside the award

on the ground of bribery.

[24] On 23 August 2020, the Court issued a ruling recognizing and enforcing the 9 May

2020 award in Mekar. Vemma appealed the judgement before the Superior Court of

Mekar.

[25] On 25 September 2020, the Superior Court dismissed Vemma’s appeal.

[26] Vemma Commenced Proceedings before this Tribunal

[27] Mekar was notified of the dispute on 15 November 2020. Vemma filed a claim

against Mekar alleging violation of FET in accordance with CEPTA. Respondent filed

its Response to the Notice of Arbitration (“Response”) denying all claims and raising

objections as to the Tribunal’s jurisdiction and the amici submission’s admissibility.
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SUMMARY OF ARGUMENTS

[28] JURISDICTION. First, this Tribunal has jurisdiction ratione personae because

Claimant is the Investor Party to the dispute and has validly acquired the investment

claim against Mekar. Second, this Tribunal has jurisdiction ratione materiae since the

dispute is related to an investment.

[29] AMICUS CURIAE. CBFI’s submission is admissible because it involved the public

interest.

[30] MERITS. Respondent violated Article 9.9 CEPTA because it failed to accord FET to

the Claimant’s Investment. Respondent frustrated Claimant’s legitimate expectations

through changing its position regarding the domestic resource.

[31] COMPENSATION. Respondent shall compensate in accordance with market value

standard because it is more favorable than fair market value standard.
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RELEVANT LAW

[32] The Parties agreed that the ICSID Additional Facility Rules (“AF rules”) govern this

arbitration. The arbitration rules available under CEPTA article 9.17 include ICSID

AF rules.

[33] Pursuant to PCA 2012 article 35(1), the disputants designate the law governing this

arbitration. Order 1 indicates that the law applicable to this arbitration is the BIT, read

with applicable international law.

[34] Both Bonooru and Mekar are parties to the Vienna Convention on Law of

Treaties(“VCLT”), the 1958 New York Convention on the Recognition and

Enforcement of Foreign Arbitral Awards.
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ARGUMENTS

I. THE TRIBUNAL HAS JURISDICTION OVER THE CASE.

[35] Both Bonooru and Mekar are Member States of the Vienna Convention on law of

treaty (VCLT)1. According to Article 26 of VCLT, every treaty in force is binding

upon the parties to it and must be performed by them in good faith. In light of both

Bonooru and Mekar has signed the Bonooru-Mekar Comprehensive Economic

Partnership and Trade Agreement in 2014 (CEPTA)2. Therefore, CEPTA singed by

both Bonooru and Mekar is applicable.

[36] The scope of the tribunal’s jurisdiction is determined by the consent of the contracting

parties. The parties’ consent is often articulated in the investment treaty’s dispute

settlement clause. Thus, the tribunal should define its jurisdiction by reference to the

dispute settlement clause in question.

[37] Article 9.17 CEPTA provides：

1. Each Party consents to the submission of a claim to arbitration under

this Section in accordance with this Agreement.

2. The consent under paragraph 1 and the submission of a claim to

arbitration under this Section shall be deemed to satisfy the requirements of:

(a) Chapter II of the ICSID Convention (Jurisdiction of the Centre) and

the ICSID Additional Facility Rules for written consent of the parties to the

dispute; and

(b) Article II of the New York Convention for an “agreement in writing”.

[38] Accordingly, article 9.17 CEPTA sets two jurisdiction clauses: first, the claimant

gives consent to apply the ICSID Convention（jurisdiction of the Centre. Second, the

claimant gives consent to apply the ICSID Additional Facility Rules.

1 Facts § 66.
2 Facts § 32.



26

[39] However, the Respondent has not signed and ratified the ICSID convention, therefore

ICSID Convention cannot be applied in this dispute. The Claimant hereby submits

this dispute to arbitration under the ICSID Additional Facility Rule. Article 9.17 of

CEPTA provides that Each Party consents to submit a claim to arbitration in which

the ICSID Convention or the Additional Facility Rules (AF Rules) would apply.

[40] Article 2 of ICSID AF Rules provides：

(a) conciliation and arbitration proceedings for the settlement of legal

disputes arising directly out of an investment which is not within the

jurisdiction of the Centre because either the State party to the dispute or

the State whose national is a party to the dispute is not a Contracting

State.

[41] Article 2 of ICSID AF Rules set two jurisdiction preconditions: first, there should be

"legal disputes arising directly out of an investment which is not within the

jurisdiction of the Centre” (ratione materiae); second, there should be “either the

State party to the dispute or the State whose national is a party to the dispute is not a

Contracting State” (ratione personae). Compliance with these preconditions affords

the claimant standing in the arbitral proceedings.

[42] In Case, Respondent objects to Claimant's standing on both grounds. However,

Respondent utterly fails to discharge its burden of proof. In this regard, the Claimant

submits that the nature of state-owned enterprises (SOEs) does not deprive Vemma

holding of its standing before the present Tribunal. Particularly, Claimant submits that

it has standing before the present proceedings since both (A)ratione materiae and (B)

ratione personae jurisdictional preconditions are met.

A. This Tribunal has jurisdiction ratione materiae
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The Tribunal has jurisdiction ratione materiae. If the “legal disputes arising

directly out of an investment”. “ Arising directly out ” means that the

impugned measure must affect the investment.

1. The investment of Claimant is a protective investment by

CEPTA.

[43] According to Article 9.1 CEPTA provision:

Investment means every asset that an investor owns or controls, directly or

indirectly, that has the characteristics of an investment, including such

characteristics as the commitment of capital or other resources, the

expectation of gain or profit, or the assumption of risk. Forms that an

investment may take include: (a) an enterprise; (b) shares, stock, and other

forms of equity participation in an enterprise; (c) bonds, debentures, other

debt instruments and loans; (d) futures, options, and other derivatives; (e)

turnkey, construction, management, production, concession, revenue-sharing

and other similar contracts; (f) intellectual property rights; (g) licenses,

authorizations, permits, and similar rights conferred pursuant to the Party’s

law; and (h) other tangible or intangible, movable, or immovable property,

and related property rights, such as leases, mortgages, liens, and pledges.

[44] In paragraph(a) to (h). the CEPTA features a non-exclusive of assets. Pursuant to

Article 9.1(a) to (b), “share, stocks…” qualified as an investment. In the words of

Vemma, it actually pays the amount of acquiring 85% of shares in the Cali airways.

Even though there are some allegations on the claimant that the investment is

acquired in a corruptive manner, the allegation does not change the substance of the

investment.
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[45] Similarly, In Muhammet Çap v. Turkmenistan3, the Tribunal held that the issue to be

determined here is whether the Tribunal has jurisdiction ratione materiae over the

dispute, i.e., do Claimants' claims arise out of an "investment" under Article 25 ICSID

Convention and Article I (2) BIT. The Tribunal restates the parties' arguments and

determines this issue separately below. Therefore, the meaning of investment in

CEPTA shall be applied in this case，and acquiring the shares of an enterprise in the

respondent’s territory shall be deemed as an investment in the Host State.

[46] On the other hand, Claimant’s investment is normal business conduct within the legal

framework of the bidding process set by the respondent. There is no solid evidence to

show that the claimant has conduct wrongfully during the bidding procedure.

[47] The decision of accepting Vemma’s offer is the decision of Caeli airway and shall not

be related to the conduct of the Chairman of the Committee. The decision of

accepting Vemma’s offer is made based on Vemma was being the highest bidder.

According to the undisputed fact, the Group tender valued at 800 million USD was

accepted in January 2011. Therefore, the rule of the bidding process is the highest

bidder wins. Mr. Dorian Umbridge, chairman of the committee, only gives advice

during the bidding process.

[48] Taking a step back, even if the tribunal found that corruption shall be considered

within this case, Dorian’s conduct can’t represent the decision of Cali airways.

Additionally, corruption issue is a domestic law issue, and investigation shall be

proceeded by the government of the respondent. Furthermore, public perception of

corruption in Mekar is neutral since this is considered “a friendly custom that is a part

and parcel of doing business.

[49] To sum up, the decision of Caeli of the airway shall not be related to the conduct of

3 Muhammet Çap §665.
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Mr Dorian Umbridge. Caeli airways accepted the investment based on a decision of

its own and this investment need to be protected by the CEPTA.

2. The dispute is arising out of an investment claim caused by the Host state’s

conduct.

i. The dispute is valid because there are disagreements between both parties

before the claim was submitted and set-aside judgement was enforced.

[50] The existence of a dispute is a crucial aspect for an arbitral tribunal to assume

jurisdiction. Generally, a dispute can be defined as “a disagreement on a point of law

or fact, a conflict of legal views or of interests between two persons." In Magyar

Farming v. Hungary4, the tribunal held that as for the third requirement, Article 8 of

the BIT requires that there be "a legal dispute arising under Article 6". According to

the definition given by the PCIJ in Mavrommatis, under international law "[a]

dispute is a disagreement on a point of law or fact, a conflict of legal views or of

interests between two persons." The ICJ also defines a legal dispute broadly as "a

situation in which the two sides hold clearly opposite views concerning the question

of the performance or non-performance...

[51] Similarly, there are disagreements on a point of law and fact. According to the facts5,

On 1 August 2020, the Supreme Arbitrazh Court of Sinnograd set aside the award

(Annex XIII) pursuant to Vemma’s application. The judge found that “failure to set

aside the award would contravene the objective of combating bribery” and, therefore,

would be contrary to the public policy of Sinnoh. The Supreme Arbitrazh Court is the

first and only instance in relation to the set-aside proceedings.

4 Magyar §99.
5 Facts §61.
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[52] The claimant held that the award could not be enforced once it was set aside. But

Superior court of Mekar ignore the facts and dismiss the appeal. Therefore, the

dispute is valid based on the disagreement of law and set-aside award.

ii. There is a relationship between the dispute and investment.

[53] Arbitral tribunals must assess whether there is a link between the dispute and the

investment. Treaties, including the ICSID Convention, have expressed this concept

through formulations such as "arising (directly) out of" an investment or "relating to"

an investment.

[54] In National Grid v. Argentina6, the Tribunal held that:

The parties have discussed the meaning of "related to" and "with

regard to" an investment. The Tribunal does not find the difference between

these two expressions significant in the instant case; both refer to a

connection, a relation to the word that follows them. There has to be a

connection between the Measures and the investment. The connection does

not need to be exclusive. There may be other investments to which the

Measures are related. As stated in CMS, the measures adopted need to

contravene "legally binding commitments made to the investor in treaties,

legislation or contracts."

[55] Similarly, if the Mekar did not take a series of measures, the Vemma would have not

suffered a great loss in the host state. For example, Mekar raise the anti-trust

investigation twice without given sufficient ground to the Claimant. And it did not

provide enough judicial resources for the investor to appeal the decision of CCM. The

claimant would have been a profitable business in the host state. This is sufficient to

establish the existence, prima facie, of a dispute with regard to the investment.

6 National Grid §139.
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B. This Tribunal has jurisdiction ratione personae

[56] According to Article 2 of ICSID AF rules, either the State party to the dispute or the

State whose national is a party to the dispute is not a Contracting State. Given that

Claimant is a national of Bonooru, and the Respondent is not a party to the ICSID

Convention, the ICSID AF Rules should apply, and the Tribunal has jurisdiction

ratione personae over the case.

1. The claimant is a commercial enterprise and does not represent a

state. Therefore, the ICSID AF Rules should apply, and the

Tribunal has jurisdiction ratione personae.

i. Article 5 and 8 of ILC Responsibility of States for Internationally

Wrongful Acts provides that a person or entity's conduct should be

attributed to the State if those conducts are exercising elements of

governmental authority or directed or controlled by the government.

Adopting similar standards, the Beijing Urban Construction Group v.

Yemen tribunal held that The Broches factors are the mirror image of the

attribution rules in Articles 5 and 8 of the ILC’s Articles on State

Responsibility. The Broches test lays down markers for the non-attribution

of State status.

and in CSOB vs Slovak, the tribunal held that it cannot be denied that for

much of its existence, CSOB acted on behalf of the State in facilitating or

executing the international banking transactions and foreign commercial

operations the State wished to support and that the State’s control of

CSOB required it to do the State’s bidding in that regard. But in

determining whether CSOB, in discharging these functions, exercised

governmental functions, the focus must be on the nature of these activities
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and not their purpose. While it cannot be doubted that in performing the

above-mentioned activities, CSOB was promoting the governmental

policies or purposes of the State, the activities themselves were essentially

commercial rather than governmental in nature.

[57] Both of them applied the Broches Test to determine when companies’ conduct should

be attributed to States.7 Given that Claimant is a commercial enterprise that is not

directed or controlled by the government, it is “practically indistinguishable”8 from

other completely privately owned enterprises. Therefore, Claimant should be treated

as a national of another Contracting State under CEPTA and is eligible to submit the

dispute to the ICSID for arbitration.

ii. The claimant was incorporated in Bonooru. It is related to but not

controlled by the government of Bonooru. The claimant’s shareholder

structure operates within the same rules of commercial law that would

apply to any other commercial entity. Although air transportation is

considered an important public service in Bonooru, it is indeed the core

business and commercial objective for Claimant. Serving public purpose is

not the objective of Claimant. Therefore, the Claimant cannot be deemed

as an agent of Bonooru.

2. If the Tribunal would rather take Claimant as a state-owned

enterprise, it cannot be excluded by the definition of investor

under CEPTA.

[58] According to Articles 31 and 32 of the VCLT and Corfu Channel9, the definition of

investor in CEPTA should be interpreted as including state-owned enterprises. Article

9.1 of CEPTA does not distinguish between commercial and state-owned enterprises

7 BUCG §34; CSOB §17.
8 Christoph p.161.
9 Corfu p.4.
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and should be interpreted as including state-owned enterprises based on a textual

reading. Moreover, the inclusion of state-owned enterprises is more in conformity

with the object and purpose of CEPTA, which is to substantially increase investment

opportunities. Finally, Article 9.13 of CEPTA grants state-owned enterprises

non-discriminatory treatment. It contradicts Article 9.13 if the Tribunal excludes

state-owned enterprises from investors under CEPTA.

II. THE TRIBUNAL SHOULD GRANT LEAVE TO THE AMICI

SUBMISSIONS FROM THE CBFI AND REJECT THE AMICI

SUBMISSIONS FROM THE EXTERNAL ADVISORS TO THE

CRPU (“EXTERNAL ADVISORS”).

[59] Pursuant to article 34 of ICSID AF rules, a party who knows or should have

known that a provision of these Rules, of any other rules or agreements applicable to

the proceeding, or of an order of the Tribunal has not been complied with and fails to

state its objections thereto promptly shall be deemed to have waived the right to

object. The tribunal should not adopt UNCITRAL rules on Transparency in

Investor-State Arbitration（“UNCITRAL Rules”）proposed by the respondent. The

reason is that, considering that the time for the Respondent to apply UNCITRAL rules

was after the amici submissions. This time lag indicates that the respondent failed to

present his views on the application of UNCITRAL rules promptly, thus the

respondent should be considered waiving the application of UNCITRAL rules in this

present dispute. However, even if the tribunal chooses to apply UNCITRAL rules in

consideration of the public interest involved in this case, CRPU is not a qualified

amicus.

A. The external advisors should not be granted amici curiae status and the

tribunal should reject amici submissions by the external advisors.
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[60] According to article 41(3) of ICSID AF Rules and article 9.19（3）of CEPTA,

the Tribunal has the discretion to grant leave to non-Party submissions. However, the

tribunal must comply with the requirements of the aforementioned rules, including

that the petitioner should be independent, the submissions are within the scope of the

dispute, significant interest of the petitioner, and they provide assistance to the

Tribunal.

[61] Article 41(3) ICSID AF Rules provides:

(3) After consulting both parties, the Tribunal may allow a person or entity

that is not a party to the dispute (in this Article called the “non-disputing

party”) to file a written submission with the Tribunal regarding a matter

within the scope of the dispute. In determining whether to allow such a

filing, the Tribunal shall consider, among other things, the extent to which:

(a) the non-disputing party submission would assist the Tribunal in

the determination of a factual or legal issue related to the proceeding by bringing a

perspective, particular knowledge or insight that is different from that of the disputing

parties.

(b) the non-disputing party submission would address a matter

within the scope of the dispute.

(c) the non-disputing party has a significant interest in the

proceeding.

The Tribunal shall ensure that the non-disputing party submission does

not disrupt the proceeding or unduly burden or unfairly prejudice either party or that

both parties are given an opportunity to present their observations on the

non-disputing party submission.

[62] Article 9.19（3）of CEPTA provides:

3. After consultation with the disputing parties, the tribunal may accept

and consider written amicus curiae submissions regarding a matter of



35

fact or law within the scope of the dispute that may assist the tribunal in

evaluating the submissions and arguments of the disputing parties from a

person or entity that is not a disputing party but has a significant interest

in the arbitral proceedings. Each submission shall identify the author;

disclose any affiliation, direct or indirect, with any disputing party; and

identify any person, government or other entity that has provided, or will

provide, any financial or other assistance in preparing the submission.

Each submission shall be in the language of the arbitration and comply

with any page limits and deadlines set by the tribunal. The tribunal shall

provide the disputing parties with an opportunity to respond to such

submissions. The tribunal shall ensure that the submissions do not

disrupt or unduly burden the arbitral proceedings, or unfairly prejudice

any disputing party.

1. The External Advisors is not independent from the disputing

parties.

[63] With respect to judging the suitability of the amici, in Suez case, the Tribunal

indicated one of the important factors is independence10. Moreover, to be in a position

to assess the factor, both ICSID AF rules and CEPTA stipulate that amici as the third

parties should be non-disputing parties. However, The Claimant challenged any of the

external advisors' assertions in this regard which the external advisors alleged that

they are independent of either Party in this arbitration.

[64] The Claimant argues that the amici submissions from the external advisors lost

their independence status by lacking the further description of the petitioner

themselves. For a non-governmental organization, it is not enough to justify an amici

10 Suez §13.
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submission on the general grounds that it is not enough to justify the amici

submissions on the general grounds that it represents civil society or that it is devoted

to humanitarian concerns.11 The external advisors failed to declare their specific

identity and make mandatory disclosure. The amici only simply described as a civil

society who committed to investment banking gave rise to legitimate doubts by the

respondent as to the independence or neutrality of the Petitioners. Besides, as amici

curiae sometimes have been accused of partiality, the test of economic independence

is important to dispel such doubts. In these cases, it is especially important to

demonstrate that the amici do not receive subsidies or other financial support that

could affect their impartiality.12 On the contrary, the external advisors were

remunerated from participated in the deliberations of the Committee in the process

which indicated the external advisors received financial assistance from the CRPU

previously13. In addition, there is clear collusion of pecuniary interests by the

composition of remuneration that both include a set fee and a success fee as a

percentage of the sales price which should be considered as the subsidies that affect

the external advisors' impartiality.14

2. The External Advisors addressed a matter outside the scope of

the dispute.

[65] Given that the relevance to the actual scope of the dispute is a fundamental

requirement for admission as amicus curiae which is intended to avoid the unnatural

broadening of the scope of the Disputing Parties’ dispute by non-disputing parties.

11 Christian §378.

12 Katia §557.

13 Amici submissions, p.19.

14 Amici submissions, p.19.
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The amici are required to address issues that are within the scope of the dispute

according to the ICSID AF rules 41 (3)(b) and CEPTA 9.19(3). In the amici

submissions from the external advisors, there are two main arguments that the

Claimant posits the subject matter of the proposed submission would be beyond the

scope of the dispute.

[66] On the one hand, the external advisors raise a new question of alleged bribery which

affects the legitimacy of investment out of the scope of the dispute since bribery or

corruption is not a question raised by either party. In this present dispute, the claimant

is not seeking restitution of its legal investment but compensation arising out of

alleged breaches of the investment fair and equitable treatment. Accordingly, the

claimant does not consider that the external advisors have sought to show how

generalized issues of anti-corruption, and particularly the pre-contract obligation

before signing an investment contract, may be said to relate to the scope of the

specificities of this dispute.

[67] On the other hand, the claimant notes the generality of the assertion by the external

advisors and the total lack of any specificity from them as to the relevance to the legal

scope of the dispute. The external advisors have not even sought to address how the

matters they wish to raise could assist the Tribunal or the Parties in their work.

Especially, the assumed bribe does not influence the analysis or solution of any

specific dispute and it does not influence Claimant’s identification as an investor

according to article 9.1of CEPTA and ICSID AF Rules because corruption is

necessarily related to economic activities and issues involving bribery or corruption

are fully arbitrable15. Furthermore, the claimant argued that the Respondent, in its

observations, has not provided any further clarification, limiting its observation to a

bold assertion that “fight against corruption” is a legal issue germane to the resolution

15 H.Raeschke-Kessler p.471-501.
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of this dispute.

3. The External Advisors lacked a significant interest in this

dispute.

[68] The third criterion for an amicus curia is that it has a “significant interest” in the

arbitration which is set out in ISCID AF rules 41(3)(c) and CEPTA 9.19(3). The

claimant submitted that the test articulated by the Apotex tribunal, that in order to

establish a “significant interest” in the arbitration, the Applicants must demonstrate

that they have “more than a ‘general interest in the proceeding.”16

[69] While the external advisors’ submissions have stated “the amici possess a general

interest in promoting fair business practices in Mekar”, this does not prove a

“significant interest '' in this present dispute beyond “having the Tribunal concerning

approval for privatization projects” that the external advisors favour. In addition, the

claimant argued that these arbitrations do not concern “liability for illegal investment”,

they shall concern the responsibility of the state for breaches of the fair equitable

treatment. Another issue to consider is that amici submissions are intended to pursue

the protection of collective interests that belong to the basic core of every society.17

The claimant reason is that as the external advisors only want to submit regarding the

impact of the financial operations and Increase investment opportunities for investors

in Mekar, their submissions are irrelevant because this does not form part of the

applicable law. Therefore, the tribunal must avoid the temptation to resort to this

institution to make other kinds of claims, such as gain popularity.

4. Admitting the External Advisors would have imposed an unduly

16 Apotex §38.

17 Katia p.558.
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and potentially prejudicial burden on the parties in case it had

been accepted and they are unable to assist the tribunal.

[70] Turning to the requirement of ICSID AF Rule 41(3)(a), the Claimants submit that

the external advisors will not assist the Arbitral Tribunals because their submissions

will not apply to “factual or legal issues related to the proceeding” and because they

will not bring “a perspective, particular knowledge or insight that is different from

that of the disputing parties”.Even if the requirement of different expertise, experience

or perspective from that of the Disputing Parties is construed very broadly, the

Claimant argue that since the constitutional court of Bonooru only suo moto

cognizance of the allegations against Mr Dorian Umbridge, the court’s allegations of

corruption have not been further disclosed.18 In this situation, the external advisors

simply cannot provide more effective and helpful information to the tribunal.

Moreover, the role of the external advisors has been to provide investment-related

advice to Caeli Airway, whose submissions do not differ from the Respondent views

requested in this present dispute.

[71] Given the claimant arguments above, it would be materially disruptive and would

unduly burden the Disputing Parties to grant submission to the external advisors,

given especially the fact that the amici submissions by the external advisors do not

address the relevant facts and arguments advanced in this arbitration. While the

external advisors indicated that the issue of corruption may be decisive, the tribunal

shall not bear the burden of proof in principle. The reason is that the allegation of

corruption may be used as a means of defence to invalidate a contract or to deny

specific performance. Therefore, the allegation of corruption as a simple tool,

introduced into the arbitration proceedings by the respondent who wishes to rely on

its legal consequences. An allegation of corruption must be proven, and the tribunal

18 Order 3, p.87.
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must be convinced that the allegation is true. However, an arbitral tribunal must have

jurisdiction to establish the facts and take evidence.19 Thus, the fact that issues of

interest in amici submissions from the external advisors shifted the tribunal's focus

from a breach of fair and equitable treatment to a review of the legality of investments

unrelated to the case. It is convinced that granting the external advisors’ opportunity

to file a submission would not only disrupt the proceedings but also force the

Disputing Parties and the Tribunal to address misstatements or bear the unnecessary

burden of proof and thereby unduly burden, if not unfairly prejudice.

B. The tribunal should grant the leave sought for filing amici curiae status

and the tribunal should reject amici submissions by the external advisors.

[72] By reference to ICSID AF rules 41(3) and CEPTA 9.19(3), the claimant submits that

the CBFI it is legitimate and reasonable for the Tribunal to admit the CBFI’s

submission because the CBFI is a qualified amicus who fulfils the admissibility

requirement and the CBFI's submission will assist the tribunal by having different

expertise, experience or perspective from that of the disputing parties.

1. The CBFI is independent from the parties to the arbitration.

[73] Regarding independence, although it is not explicitly envisaged in Rule 41 (3) of the

ICSID AF Rules, tribunals have applied an independence test. Moreover, the relevant

question to assess whether amici remain independent is, whether a relationship of

control or the determinative influence of a party to the dispute on the amici

submission and therefore on its content can be ascertained. However, the CBFI

19 H.Raeschke-Kessler P19-20.
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obtains independence from three aspects. Firstly, for the identity of the petitioner, the

CBFI is described as an independent and non-profit industry association that is the

Bonoori investment representative for the Greater Narnian region and internationally.

It also indicated the CBFI does not accept any form of national financial assistance. In

addition, as the leader in public policy advocacy on national and international

business issues, the CBFI focuses on economic development in Bonooru and Greater

Narnian regions. This independent and impartial position is an element that CBFI

provides different perspectives.

[74] Secondly, the members of CBFI have no financial support and affiliation with the

association itself. Although the independence of CBFI was questioned by the

Respondent because one of its members, the Lapras Legal Capital, advised Vemma on

funding strategies regarding its claim against Respondent in the present dispute.

Indeed, the Lapras Legal Capital did not have any direct or indirect financial and

other interests in the outcome of the case. What’s more, according to the CBFI's

“Amicus Brief Submission Guideline”, the CBFI agreed that the Lapras Legal Capital

has the right to vote on the claimant's claims. The Lapras Legal Capital’s activities

which are the potential litigation funding and funders, only take the form of

cooperation between the parties. However, as indicated in Biwater case, collaboration

with one of the parties on a non-material level is not a ground for rejecting amicus

curiae. Therefore, the CBFI has no conflict of interest in this case. The last reason

which supports the independence of the CBFI is the CBFI is only a member of the

amici, not a friend of amici. As a member of amici, the Claimant cannot control the

CBFI's wishes. While there is no definite control relationship between the Claimant

and the CBFI to determine the amici submissions in this case.

2. The CBFI explained the public interest it was seeking to address.

[75] Tribunals frequently require that the dispute be a matter of public interest, although



42

this is not provided for in ICSID AF rules 41(3), nor the CEPTA 9.19(3). According

to the tribunal in Aguas Provinciales de Santa Fe, a matter is deemed to be of public

interest when the final decision in an investment dispute has the potential to

affect, directly or indirectly, persons beyond those immediately involved as parties in

the case20. However， some scholars have attempted to specify this approach by

proposing a twofold notion of public interest. On the one hand, the public interest can

be thought of in terms of the interest of the state and its constituents. On the other

hand, it can also implicate issues that encapsulate the common interest of mankind.
22Hence, the Claimant argued that the CBFI’s submissions have explained further the

public interest which is focused on the common interest of the Bonoori investors.

[76] The amici submissions from the CBFI indicate that there is the public interest

which refers to the foreign investors relying on stable regulatory regimes secured and

guarantees the investment rights against arbitrary. In addition, as a non-profit industry

association that defends a public interest by representing the Bonoori investors who

are directly affected by the present dispute, the CBFI has the nature and has taken

actions to represent and vindicate that public interest. On the contrary, the CBFI is not

primarily or necessarily engaged in furthering the objectives of a public interest

elsewhere because the category of significant personal interest is essential and either

interest alone may independently present sufficient justification for the participation

of non-disputing parties, as he serves a specific legal purpose in securing the rights of

persons who are directly affected in a comparable situation.23

3. The CBFI has a significant interest in this present dispute.

20 Aguas §18.

22 Barnali, P791.

23 Christian, P.374.
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[77] Both 41(3) of ICSID AF rules and 9.19(3) of CEPTA stipulates that the amici must

have a significant interest in the proceeding and specifies that, on a general level, a

personal stake in the proceedings is not an argument for refusing the amici, on the

contrary, is an argument in favour of participation rights24. Thus, the Claimant

submits that the CBFI holds significant interest for all Bonoori business in the

arbitration.

[78] The founding purpose of the CBFI is to foster a competitive and prosperous economic

environment，and unfair or non-independent decisions of the case will contradict it.

What’s more, the submissions from the CBFI demonstrated that his specific interest in

him is related to the major substantial legal issue in this case. The tribunal’s

interpretation of the CEPTA treaty on investment protection, in this case, will affect

the Bonoori investor's future investment strategies, behavior patterns and reasonable

expectations. Furtherly, this uncertainty will further influence Bonooru’s capital flow

while the frequent investors in Bonooru will decrease more sizable contributions of

Capital in Mekar. There also have a direct impact on the rights that the CBFI

represents that are the interest of CBFI members may be affected by the outcome of

this arbitration. However, they have no other voice to speak before this tribunal. The

tribunal’s interpretation of CEPTA is of great significance to the stability and

rationality of the Mekar investment protection system and the availability of dispute

settlement mechanisms under CEPTA.

4. The CBFI had different expertise, experience or perspective from

that of the parties that could assist the Tribunal.

[79] Taking into account the procedural limitation of ICSID tribunals that do not

investigate on their own and rely entirely on the information provided by the parties,

the value of additional factual information may sometimes become essential for a

24 Christian, P.372.
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tribunal’s evaluation of the facts25. As the non-disputing parties, the CBFI can get

well known to understand the facts of the case from the side and bring its professional

knowledge to the arbitration tribunal. The CBFI depicts a more targeted and collective

perspective on the importance of equal or fair treatment of investment with

connection to another sovereign and regulatory stability, a perspective that would be

unilateral if provided by either Claimant or respondent.

[80] Specifically, the CBFI provides international guidelines for state-controlled

enterprises that it deems as suitable for investment to participate in commercial

activities around the prediction of the current overall economic order and further puts

forward the impact of imperfect investment protection system and the instability of

regulation on economic development. Moreover, concerning legal arguments, the

tribunal in Aguas Provinciales case highlighted that the traditional role of an amicus

curiae in an adversary proceeding is to help the decision-maker arrive at its decision,

by providing the decision-maker with arguments, perspectives, and expertise that the

litigating parties may not provide. Therefore, The CBFI provides the tribunal with a

vital new argument regarding the business climate and the nature of the existing

corporate framework and the nature of the aviation industry in Boonooru as well as

supporting facts referring to the negative impact of facilitating the participation of

state-linked enterprises in commercial activities. The special insight is highly related

to the violation of fair and equitable treatment in the substantive legal argumentation

of this arbitration. It is convincing that the perspective is new and special when it is

different from, rather than a repetition of, what the parties have argued. 26In

conclusion, the special perspective that meets the requirements in amici submissions

25 Ross, P.12.

26 Andrew p.22–40, 36–37. Newcombe and Lemaire also point to the practice of the US Supreme
Court as concerns this requirement. Rule 37 (1) of the Rules of the United States Supreme Court states:
“An Amicus curiae brief that brings to the attention of the Court relevant matter not already brought to
its attention by the parties may be of considerable help to the Court” (author’s italics).
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from the CBFI may involve laws and the applicable facts of laws to the Tribunal.

III. THE ACTS OF RESPONDENT CONSTITUTE DENIAL OF FAIR

AND EQUITABLE TREATMENT UNDER ARTICLE 9.9 OF

CEPTA.

[81]Fair and equitable treatment (FET) standard in this dispute has been determined in
Article 9.9 of CEPTA, which provides that the obligation of ensuring the Minimum
Standard of Treatment. This might be breached if a measure or measures of the host
State constitute frustrating legitimate expectation of investors, arbitrary conduct, and
denial of justice. Claimant Submits that (A) the respondent frustrated Claimant’s
legitimate expectations by changing its position regarding the usage of domestic
resources and (B) Respondent’s act against Claimant violated the due process and (C)
Respondent’s act against Claimant constitute arbitrary and discriminatory conduct.

A. Respondent frustrated Claimant’s legitimate expectations by changing its

position regarding the usage of domestic resources.

[82] Article 9.9.3 of CEPTA stipulates:

“When applying the above fair and equitable treatment obligation, a Tribunal

may consider whether a Party made a specific representation to an investor to

induce a covered investment, that created a legitimate expectation, and upon

which the investor relied in deciding to make or maintain the covered

investment, but that the Party subsequently frustrated;”

[83] The claimant’s expectation was that its long-term investment can be operated without

the interference of the government. In other words, there is no restriction on the sales

of goods or services in the host state’s territory. As Article 9.5.1(e) stipulates: "restrict

sales of a good or service in its territory that the investment produces or provides by

relating those sales to the volume or value of its exports or foreign exchange earnings;”

This expectation is reasonable and legitimate. In Agility and Rumeli27, the tribunal

27 Agility §162; Rumeli §609.
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held that the case law also confirms that to comply with the standard, the State must

respect the investor's reasonable and legitimate expectations.

[84] However, Mekar decided to ground all Boeing 737 MAX aircraft in its airspace due to

an accident on 29 October 2018 when 737 Max crashed after take-off from Jakarta.

Respondent’s acts bring a huge loss to Claimant given that Caeli air service’s

operation relied heavily on the Boeing 737 Max. Respondent’s act can’t be attributed

to safety reasons because no other country grounded Boeing 737 MAX aircraft until

March 2019, following a second crash which was confirmed to be based on the same

technical failure as the first crash. Therefore, the respondent’s act has attributed to

restriction on sales of goods or services which frustrated the claimant’s expectation

under article 9.5.1(e) of CEPTA.

[85] Secondly, Article 9.11 of CEPTA stipulates: "Each Party shall accord to investors of

the other Party, whose covered investments suffer losses owing to armed conflict, civil

strife, a state of emergency or natural disaster in its territory, treatment no less

favourable than that it accords to its own investors or to the investors of a third 2795

country, whichever is more favourable to the investor concerned, as regards

restitution, indemnification, compensation, or other settlement” the Claimant expects

that it can have been compensated with treatment no less favorable than that

respondent’s national investors or to the investors of a third party under the economic

crisis. However, the respondent fails to regulate the risk of economic crisis and

control the situation within the territory. in 2016, the Mekari MON began to rapidly

decline in value. The CCM continued to require Caeli Airways to abide by

unreasonable and unnecessary airfare caps. This makes the Claimant suffer a lot

which frustrates the claimant's expectation of compensation.

[86] Thirdly, in respect of the alliance, the CCM noted that Caeli’s partnership with Moon
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Alliance members would enable the airlines to offer new and improved services28, as

well as low-cost services due to economies of traffic density, boosting consumer

welfare. This created a legitimate expectation of the Claimant under the representation

of CCM officials. In Suez29 , the tribunal also held that “when an investor undertakes

an investment, a host government through its laws, regulations, declared policies, and

statements creates in the investor certain expectations about the nature of the

treatment that it may anticipate from the host State.” The Claimant expected a

privilege to join Moon Alliance as a part of the privatization package. The CCM has

approved and made no objection related to such investment This creates a legitimate

expectation of Claimant30. However, CCM initial first investigation regarding the

alliance of Claimant. Therefore, the change of position of CCM frustrates legitimate

expectations.

B. Respondent’s act against Claimant violated the due process.

[87] The due process requirements to ensure the justice of the results mainly include the

following points: First, reasonable notice.31 When an administrative act of investor

rights is made, the investor shall be notified in time and allowed to conduct a hearing

on the legality of the act, and they can seek relevant judicial remedies32; the second is

to ensure stability. The behavior of the host country's administrative agencies must be

consistent. Maintaining consistency should not harm investors' expectations; the third

is to ensure transparency. Acts which administrative agencies are made to infringe

investors' right must be based on the law and publicize the laws and regulations on

which the acts are based in advance and provide investors with access to seek and

inquire.

[88] After the economic crisis, Caeli appealed against CCM regarding the airfare cap

28 Facts §25.
29 Suez §203.
30 Gold §571; Philip §426; ESPF §513.
31 Infinito §355; Cairn §1722; ESPF §443; Griffin §543; Waste Management §98, Mondev § 127.
32 Gracia §347; Al-Bahloul §2121.
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measures, but the Mekar court rejected the application for a hearing, and the hearing

was scheduled one year later. During this period, CCM issued a second investigation

against Caeli. As a result of this investigation, the upper limit was maintained and a

fine was imposed on Caeli. Caeli appealed the matter and hoped to resolve the matter

at the hearing scheduled earlier. However, the Mekar court also rejected this request

and will issue a hearing on the fine. It will be scheduled for 2020. After the first

hearing in 2019, the Mekar court chose to retain the judgment, which caused the

appeal to be delayed again. During the delay, Caeli suffered a huge loss and was

forced to close most of its routes.

[89] The Mekar Court refused to convene the first hearing as soon as possible due to the

economic crisis and insufficient judicial resources. However, it refused to resolve the

appeal against the fine in the same hearing and retained the verdict after the hearing.

The actions of the Mekar court unreasonably delayed the judicial process, which is a

recognized violation of the due process33.

[90] After Caeli suffered huge losses and was unable to continue its operations, Vemma

sought a bona fide third party in the market to buy its shares in Caeli, but Mekar

Airservices rejected the offer, and Vemma submitted the matter to SCC for arbitration

according to the contract. Mekar Airservices bribed the arbitrators. Obtained a

favorable arbitration result. The arbitration was revoked by SCC after the bribery was

revealed. However, the Mekar High Commercial Court enforced the ruling that was

set aside due to the bribery, and the Mekar High Court rejected Vemma's appeal

against the ruling. Vemma was forced to sell its shares to Mekar Airservices at a

lower price, causing further damage to Vemma's investment. The Mekar High Court’s

decision was obviously unfair, and the Mekar High Court rejected Vemma’s appeal

and refused to take justice. This resulted in Vemma losing access to judicial remedies.

33 Azinian §103.
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All of the above seriously violated the requirements of due process.34

[91] For the aviation industry that suffered severe losses in the economic crisis, Mekar

issued an executive order to subsidize the aviation industry but rejected Caeli's

subsidy application without explaining the reasons for the rejection. Two companies

from Arrkis got the money from the home country. More subsidies than Caeli, but still

received this subsidy from Mekar. Mekar's actions obviously led to a lack of

transparency in administrative procedures and led to serious administrative unfairness.

Such arbitrary and arbitrary administrative actions should also be regarded as a

violation of due process.

C. Respondent’s act against Claimant constitutes arbitrary and

discriminatory conduct.

[92] Respondent’s acts against Claimant constitute arbitrary and discriminatory conduct

under Article 9.9 of CEPTA. According to the EDF, the tribunal held that “In an

attempt to give a content to general expressions such as "unreasonable or

discriminatory measures," Claimant relies on the categories of measures that its legal

expert, Professor Christoph Schreuer, has described in his opinion as "arbitrary": a.

a measure that inflicts damage on the investor without serving any apparent

legitimate purpose; b. a measure that is not based on legal standards but on

discretion, prejudice or personal preference; c. a measure taken for reasons that are

different from those put forward by the decision-maker; d. a measure taken in wilful

disregard of due process and proper procedure. The Tribunal will consider the claim

of "unreasonable or discriminatory measures" according to the terms proposed by

Claimant.” This case has the same situation as the EDF case, i.e., they both provide

the aviation service. Therefore, the test in EDF case can also be invoked to address

the same subject matters.

34 Cervin §466.
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[93] The Claimant hereby submitted that (1) CCM’s investigation against Caeli was

arbitrary and (2) High Commercial Court’s recognizing and enforcing the annulled

award of SCC was arbitrary and (3) rejection of subsidies application by Mekaric

Aviation was discriminatory.

1. CCM’s investigation against Caeli was arbitrary

According to the undisputed fact, CCM initial first investigation on the

ground of Caeli Market share exceeds 54% considering in conjunction with

its moon alliance partner, Royal Narnian. However, Caeli only enjoys a

43% market share in the Mekar. This violates the Monopoly and Restrictive

Trade Practice Act (the Act). According to Chapter III article (2) of the act,

“The CCM may open an investigation into behaviour it deems

anti-competitive, suo moto if the following circumstances are met: (a) a

corporation obtains a market share greater than 50%.” Royal Narnian is a

subsidiary of Vemma Holding. And Caeli has no control of the Royal

Narian given that Vemma is only a shareholder in the company. In other

words, there is no reason to initiate an investigation based on the

relationship between shareholders and subsidiaries. CCM can’t launch a

suo moto investigation before a certain situation was met. 35

[94] Besides, CCM gave another reason for the investigation. CCM held that Caeli has

already benefited from Horizon 2020 scheme and made the lower-price strategy. This

act has already violated the Act of Mekar. In fact, there are some other countries that

get more subsidies from their own mother country, Arrkaris. The Claimant submitted

that Strategy itself made by the company can’t be the evidence for initiating an

investigation. Meanwhile, CCM has never adopted similar investigating measures to

other aviation alliances. The investigation lacks legitimacy, and such an arbitrary and

arbitrary investigation method is obviously unreasonable. In the Crystallex v.

35 Ioshua §359; Tecmed §154; Metalclad §99.
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Venezuela, the tribunal also held that “In the Tribunal's eyes, a measure is, for

instance, arbitrary if it is not based on legal standards but on the excess of discretion,

prejudice or personal preference, and taken for reasons that are different from those

put forward by the decision-maker." Therefore, CCM’s first investigation initialled

was not based on Legal standards but on the excess of discretion, prejudice, and

personal preference.

[95] The second investigation by CCM on Caeli was initiated based on a complaint from a

small regional airline of Mekar. The content of the complaint was Caeli’s competitive

advantage in Phenac international airport. In fact, Caeli’s main business at Phenac

Airport is international routes. These regional Airlines do not fly these international

routes and do not constitute competition. According to the provisions of the

anti-monopoly act, investigations in response to such complaints require CCM to

consider whether there is sufficient evidence before it can initiate an investigation.

Obviously, CCM did not perform the verification process and arbitrarily initiated a

second investigation on Caeli.

2. High Commercial Court’s recognizing and enforcing the

annulled award of SCC was arbitrary.

[96] According to the undisputed fact, the Mekar has already signed and ratified the 1958

New York Convention on the Recognition and Enforcement of Foreign Arbitral

Awards (New York Convention), and Mekar has the obligation to bound by and

perform the treaty in good faith under the article 26 of VCLT.

[97] As the article V.1.e. of New York Convention provided，

Recognition and enforcement of the award may be refused, at the request of

the party against whom it is invoked, only if that party furnishes to the

competent authority where the recognition and enforcement is sought,
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proof that:

（e）The award has not yet become binding on the parties, or has been set

aside or suspended by a competent authority of the country in which, or

under the law of which, that award was made.

[98] The High Commercial Court’s recognizing the enforcing annulled award of SCC was

arbitrary because New York Convention’s provision has obliged the Courts to refuse

the award. Given that corruption matters were realized by the Constitutional Court of

Bonooru and there are no reasons to diss such allegation. The act of high commercial

courts violates the New York convention which shall deem as arbitrary and

unreasonable. The result is a violation of procedural legitimacy.

3. Rejection of subsidies application by Mekar aviation department

was discriminatory

[99] According to the Executive Order 9-2018, (1) IN GENERAL. —The Secretary shall

review and decide on applications for loans and loan guarantees under this section

and may enter into agreements to make or guarantee loans to one or more obligors if

the Secretary determines, in the Secretary's discretion, the Secretary shall review and

decide on the application with sufficient reasons. However，the Secretary rejected the

application of Caeli without providing sufficient reasons. in this regard, the only

response from Mekar’s deputy minister of transportation. This is not in compliance

with the procedure under the executive order. And the reason given by the deputy

ministers is that authorities have recognized that state-owned companies have unique

advantages over other companies that enable them to outcompete privately-owned

firms. It would be unfair to grant certain State-owned companies even more of an

advantage in our airline market. This reason is already discriminatory and state-owned

companies can’t be excluded only because of the advantages of themself. in fact,

Caeli has already suffered great losses during the economic crisis and lost its
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advantages compared with other private-owned companies. Therefore, the act of the

civil aviation minister constitutes arbitrary and discriminatory.

[100] In conclusion. the Mekar government's act has already violated fair and equitable

treatment under article 9.9 of CEPTA and New York convention and VCLT.

IV. THE TRIBUNAL SHOULD APPLY “FAIR MARKET VALUE”

STANDARD IN CALCULATING THE COMPENSATION

[101] The Cumulative nature of breaches of fair and equitable treatment in this dispute

should best be dealt with by resorting to the standard of Fair Market Value（FMV）

because (A) a state responsible for an internationally wrongful act must take full

reparation for injury and (B) the price that Respondent paid to purchase Claimant’s

investment is significantly lower than “market value” and (C) the Market value

provided in CEPTA is less favorable than FMV contained in the Arrakis-Mekar BIT.

A. A state responsible for an internationally wrongful act must take full

reparation for injury

[102] Under Article 31 of the Draft ILC Articles on State Responsibility (ILC Draft

Article), The responsible State is under an obligation to make full reparation for the

injury caused by the internationally wrongful act. Furthermore, article 36 of ILC

Draft Article provides a standard that the compensation shall cover any financially

assessable damage including “loss of profit insofar as it is established. Based on

these principles, tribunals recognized their discretion in this regard by introducing

“fair market value” standard to make sure that the level of damages awarded in

international investment arbitration is sufficient to compensate the affected party fully

and to eliminate the consequences of the state’s action.



54

[103] Although FMV standard figures prominently in respect to expropriation, in

CMS36 case, the tribunal held that: Unlike the circumstances in the Feldman case,

however, the Tribunal is persuaded that the cumulative nature of the breaches

discussed here is best dealt with by resorting to the standard of fair market value.

While this standard figures prominently in respect of expropriation, it is not excluded

that it might also be appropriate for breaches different from expropriation if their

effect results in important long-term losses. Moreover, precisely because this is not a

case of expropriation, the Claimant has offered to transfer its shares in TGN to the

Argentine Republic, and the Tribunal will address this question in due course.

[104] Given the cumulative nature of the breaches that have resulted in a finding of

liability pursuant to Article 9.9 CEPTA, the Claimant's investment has suffered over

the years due to Respondent's unfair and inequitable treatment. Thus, it is appropriate

to apply the FMV to the determination of compensation because Respondent was the

major party responsible for Claimant's loss.

B. the price that Respondent paid to purchase Claimant’s investment is

significantly lower than “market value”

[105] Respondent claimed that Mekar Air services have purchased Vemma’s stake in

Caeli according to its "market value". However, this transaction was based on

Respondent's unreasonable denial of a bona fide third party's offer to buy Claimant's

share rather than the free-market principle. Thus, Claimant's asset was actually sold at

a price that was much lower than "market value” at the mercy of Respondent’s

arbitrary administrative intervention.

36 CMS §410.
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C. the Market value provided in CEPTA is less favorable than FMV

contained in the Arrakis-Mekar BIT.

[106] According to the ejusdem generis rule,37 the Most Favoured Nation (MFN)

treatment can be invoked to address the same subject matter, which is the

compensation standard in case of FET violation in the present case. Article 9.7(1) of

CEPTA provides that each party shall accord MFN treatment to an investor of the

other party through the whole investment period, including the compensation standard.

However, Mekar has consistently compensated investors for FET violations under

FMV contained in Arrakis-Mekar BIT.38 Therefore, the Tribunal should apply the

FMV standard should it decide that Respondent failed to comply with the FET.

1. The application of FMV does not conflict with the market value contained

in Article 9.21(1) of CEPTA.

According to Article 31 of VCLT, market value can be interpreted to include

FMV. More importantly, given that CEPTA was signed after Arrakis-Mekar

BIT, Respondent should have duly noticed that FMV implicated in Article 9.7

would conflict with 9.21(1) if the market value is interpreted strictly as

excluding FMV.

[107] Given that FMV is commonly accepted as a fairer and more just compensation

standard, should the Tribunal decide to interpret Article 9.21(1) of CEPTA strictly, it

should give reasonable consideration to Claimant’s actual loss throughout the whole

investment process which is significantly higher than its market value.39

37 OECD
38 Order3, p.87.
39 Azurix §424.
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PRAYER FOR RELIEF

[108] In light of the above, Vemma respectfully requests the Tribunal to:

a. find that the Respondent treated the Claimant’s investment unfairly and inequitably

and thereby breached Chapter 9 of the CEPTA.

b. order Mekar to pay the Claimant 700 million USD plus interest as of the date of the

violation; and

c. order Mekar to reimburse the Claimant for all costs and expenses associated with

this arbitration.
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