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STATEMENT OF FACTS 

 

 

Parties to the dispute. 

  

1. Vemma is a holding company based in the country of Bonooru, with shares in a 

wide variety of corporations. Among the companies it owns is Royal Narnian, an 

airline 100% controlled by Vemma. Royal Narnian was also responsible for the 

creation of the Moon Alliance, an airline alliance comprised of several cooperating 

members within the industry. Vemma also held an 85% stake at the Mekari-based 

airline Caeli between 2011 and 2020. During this period, Caeli was also a member 

of the Moon Alliance. 

 

2. Mekar is a developing country in the Greater Narnian region, that has suffered from 

a prolonged economic crisis. One of Mekar’s government-controlled agencies is 

Mekar Airservices, which plays a central role in the Mekari aviation industry as the 

Mekari government’s representative among airlines operating in the country. Mekar 

Airservices was the statutory owner of Caeli until 2011, when it sold an 85% stake 

in the company to Vemma. Mekar Airservices later regained control of Caeli, in the 

year of 2020. 

 

3. In 1994, Bonooru and Mekar agreed on a BIT that was effective when Claimant 

began its investment and that had clear provisions protecting SOE investors. In 

2014, Bonooru and Mekar revoked the BIT, upon agreeing on the CEPTA. The 

CEPTA contains a series of rights and obligations directed towards safeguarding 

parties seeking to invest in either country. Among these is the duty for Bonooru and 

Mekar to provide investors with fair and equitable treatment, as established in Art. 

9.9 CEPTA. 

 
Claimant acquires Caeli. 

 

4. The country of Mekar was the initial owner of Caeli, during which moment the 

company enjoyed a statutory monopoly. In a privatization initiative due to the 

company’s financially compromised state, Respondent sold an 85% stake in the 
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company to Claimant for the amount of USD 800 million. The sale occurred 

through a bidding process that had Claimant as the winner. After the completion of 

the sale, Mekar still retained 15% of Caeli’s shares through Mekar Airservices. 

 

Claimant turns Caeli into a profitable airline. 

 

5. Even with high fuel prices and the financial condition under which Caeli was 

acquired, Claimant was able to ensure Caeli’s financial health. This happened 

especially due to the large passenger inflow in routes served by Caeli, as well as a 

successful integration initiative with other Moon Alliance members. 

 

6. Claimant continued to expand Caeli’s operation by offering competitive fare prices 

in routes to Mekar and by expanding its fleet. This strategy was proven effective, 

as Caeli became a profitable company three years after Claimant’s acquisition. 

 
Respondent initiates investigations against Caeli. 

 

7. By arguing Caeli was acting anti-competitively and expanding too rapidly, 

Respondent actively sought to halt the airline’s growth through governmental 

measures. Among these actions was the commencement of two investigations 

against Caeli. They resulted in the imposition of airfare caps and of two fines based 

on the unfounded allegation that Claimant had breached the MRTPA. 

 

Caeli is denied subsidies by Respondent. 

 

8. As a financial crisis ensued in Mekar due to the country’s devaluing currency and 

high inflation, Respondent created the Executive Order 9-2018, which sought to 

grant financial aid to companies operating in the country, including to the civil 

aviation industry. However, Respondent did not offer any form of financial 

assistance to Caeli, even as the company was put in a dire financial state due to the 

crisis.  

 

Claimant pursues legal action. 
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9. Seeking to remove the airfare caps imposed on Caeli, Claimant initiated legal 

proceedings in Mekari courts. However, the concerns brought forth by Claimant 

were not timely addressed in view of the urgent nature of the matter, and the legal 

claim was dismissed without a consistent legal evaluation by Mekari judicial 

authorities. 

 
Claimant is pushed to sell the investment. 

 

10. The conjunction of these factors led Claimant to the necessity to sell Caeli, in an 

attempt to cut its losses on the investment. Claimant’s search for a purchaser was 

met with an offer from the Hawthorne Group, which was rejected by Mekar 

Airservices.  

 

11. Claimant then entered into an arbitration proceeding at the SCC challenging 

Respondent’s denial to let the sale to the Hawthorne Group be finalized. By bribing 

the proceeding’s sole arbitrator, Respondent obtained a decision favorable to its 

claim, and Claimant was not allowed to complete the sale. Due to the corrupt nature 

of the arbitration, the resulting award was set aside in Sinnoh, the seat of the 

proceeding. 

 

12. Nevertheless, the award was enforced before the High Commercial Court of Mekar. 

Claimant then appealed this decision to enforce the award, which was promptly 

dismissed. Left with no other option, Claimant sold Caeli to Mekar Airservices in 

October 2020, effectively bringing an end to Claimant’s activity in Mekar. 
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SUMMARY OF ARGUMENTS 

 

 

13. JURISDICTION: THE TRIBUNAL HAS JURISDICTION OVER THE 

DISPUTE. Claimant is a mixed-economy company that by the time of the 

investment was owned by private entities. The government of Bonooru’s 

participation in the company was always minimal and focused on its domestic 

market, never controlling the enterprise. Even if this Tribunal considers Vemma to 

be an SOE, this status does not hinder this Tribunal’s jurisdiction, since the 

company was never acting as an agent of Bonooru or representing its interests. 

Moreover, none of the applicable laws for this procedure expressly prohibit SOE 

participation. 

 

14. JURISDICTION: THE CBFI AMICUS CURIAE SUBMISSION IS 

ADMISSIBLE AND THE CPUR`S IS NOT. The CBFI tries to advance public 

interest by demonstrating the unique perspective of other Boonori investors in the 

Mekari market that are also subject to the CMI. This is a trustworthy, independent 

party and with sufficient connection to the dispute. On the other hand, the 

submission from the CPUR brings to the Tribunal an unfounded and unproven 

allegation of corruption between the disputing parties. Amicus claims it was in a 

unique perspective to know about such acts but fails to demonstrate why it withheld 

such information for over 10 years. Moreover, the submission addresses matters 

that fall outside of the issues brought by the parties, in violation of the applicable 

law. 

 

15. MERITS: RESPONDENT BREACHED ARTICLE 9.9 CEPTA BY 

TREATING CLAIMANT`S INVESTMENT UNFAIRLY AND 

INEQUITABLY. During Vemma’s stint as Caeli’s owner, Respondent willingly 

and continuously breached FET. Such violation was formed as a result of four main 

breaches of FET by Respondent: its arbitrariness in initiating investigations against 

Caeli’s activity; its discriminatory denial to grant subsidies to Claimant; its denial 

of justice in Mekar’s judicial system; and its fundamental breach of due process 

caused by the enforcement of an arbitral award that opposes Mekari public policy. 
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These measures taken against Claimant jointly amount to a breach of Art. 9.9 

CEPTA, a legally binding agreement to which Respondent had to comply. 

 

16. MERITS: CLAIMANT IS ENTITLED TO THE GRANT OF USD 700 

MILLION IN COMPENSATION FOR THE DAMAGES CAUSED BY 

RESPONDENT. The significant financial toll that Respondent’s illegal measures 

had on Claimant’s operation deserves proper restitution. Through the application of 

the MFN clause in the CEPTA and principles of international law, the FMV 

standard for the calculation of damages must be used in the current proceeding. The 

rightful usage of FMV then leads to the understanding that Claimant must receive 

an amount of USD 700 million from Respondent in damages. 
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APPLICABLE LAW 

 

 

17. This Tribunal shall apply the CEPTA in the current dispute, as Vemma, a national 

of Bonooru, has brought a claim against the country of Mekar. However, the BIT 

that was enforced prior to the CEPTA should also be considered by this Tribunal, 

since the treaty brought provisions that protected SOE investors and was in place at 

the time of the investment. 

 
18. Pursuant to Article 9.16 CEPTA, the Parties agree that the present proceedings will 

follow the ICSID Additional Facility Rules and the Official Rules of the Foreign 

Direct Investment International Arbitration Moot. The Official Rules prevail over 

any inconsistencies between the two. 

 

19. Bonooru and Mekar are parties to the VCLT and the 1958 New York Convention 

on the Recognition and Enforcement of Foreign Arbitral Awards. The arbitration 

laws of both countries are based on UNCITRAL Model Law and UNCITRAL 

Rules on Transparency in Treaty-Based Investor-State Arbitration. These laws shall 

apply to any international arbitration proceedings initiated under the treaties. 

 

20. The interpretation of the applicable treaties must be made in accordance with Art. 

31 VCLT: “in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in light of its object and purpose”. 
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JURISDICTION 

 

 

1. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE. 

 

21. This Tribunal has jurisdiction over the present dispute. Vemma is not an SOE, the 

participation of the State in the company’s shareholder board does not grant this 

status. The participation, control, and influence of the State over the company is 

what needs to be analyzed1. 

 

22. In order for the tribunal to decline jurisdiction as requested by Respondent, it should 

be clear that Vemma’s acts were driven by the political and governmental interests2 

of the State of Bonooru, which has not happened, since the company solely acted 

in pursuit of commercial interests. 

 

23. Hence, this is not a “State-to-State” dispute as it was brought by Respondent. Thus, 

this Tribunal has jurisdiction under the present dispute, as it will be demonstrated 

on the following topic: (A) Vemma is not an SOE; and (B) the Tribunal has 

jurisdiction over disputes involving SOEs. 

 

A. Vemma is not an SOE. 

 

24. In Ioannis3 the Tribunal had to decide if Transneft, an oil pipeline company owned 

entirely by the Georgian government, was an SOE. The Tribunal decided that once 

all the constitution papers of Transneft said the company was an SOE, then the 

company could be classified as such. 

 

25. The same cannot be applied to Vemma, since in the company’s Memorandum of 

Association4 no mention is made to the designation of SOE. Moreover, Vemma was 

 
1 MacLaughlin, M., 2019, p. 592-625, Mohtashami, R., 2020, pp. 371-388. 
2 Badia, A. 2017, pp. 189-208. 
3 Ioannis, ¶ 54 
4 Annex IV. 
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always regarded as an independent company that acted pursuing profit and business 

interests. 

 

26. An SOE is an enterprise that engages in commercial activities in which a party (a) 

directly owns more than 50% of the share capital; (b) controls, through ownership 

interests, the exercise of more than 50% of the voting rights; or (c) holds the power 

to appoint most members of the board of directors or any other equivalent 

management body5. 

 

27. Vemma initiated its investment in 2011, at that time Bonooru’s stake in the 

company was only of 32-38%, below the 50% ownership criteria in topic (a). 

Moreover, topics (b) and (c) are related to control. Concerning this, the Tribunal 

shall conclude that Vemma was not controlled by the State, through an analysis of 

effective control. 

 

i. Bonooru’s stake in Vemma was below 50% for the duration of the 

investment. 

 

28. The State’s increase in participation in the company happened only in the last days 

of the Investment and did not influence any actions taken by Vemma when 

operating Caeli6. The only reason that Vemma was still controlling Caeli at that 

time was because of the legal barriers imposed by Respondent to the bona fide offer 

made by the Hawthorne Group7. 

 

29. It is not uncommon for airline companies to be aided by their home States in order 

to keep afloat. For example, the German government bought a USD 9.8 billion stake 

in Lufthansa, approximately 20% of the company’s shares8 and the American 

government invested USD 25 billion in form of loans and stock in 10 of the US’ 

largest airlines9. Considering its shareholder position, Bonooru increased its 

 
5 LEE, Jasmine. YEAR pp. 33-72. 
6 Response to the Notice of Arbitration, ¶4, p. 6. 
7 Notice of Arbitration, ¶22, p. 4 
8 CNBC, 25 May 2020. 
9 The New York Times, 14 April 2020. 
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participation as a last resort against the harmful regulatory measures imposed by 

Mekar. 

 

ii. Bonooru does not control Vemma. 

 

30. Bonooru’s interests in the Company never influenced Caeli’s operation. In Aguas 

del Tunari, the respondent questioned the tribunal’s jurisdiction because the 

investor was a Dutch company owned by an enterprise from Luxembourg and 

controlled by other companies in the Netherlands10. Respondent claimed that this 

fact fenced the applicability of the Netherlands-Bolivia BIT, since the investor was 

controlled by a third company registered in the United States. 

 

31. However, the tribunal understood that corporations such as Holdings, as the owner 

of the Dutch investor, are a common legal device for corporate organization and 

such companies are not necessarily exercising control, namely controlling the 

company by their ownership shares11.  

 

32. Although in the present case Bonooru is a State and not an enterprise, this Tribunal 

can base itself on the Aguas del Tunari award. Firstly, because Bonooru is a State 

that owns stake in different companies and can be compared to a holding company. 

Even though Bonooru owns stake in Vemma, there’s no proof to assume that the 

Company is controlled by the State, as it was concluded by the Aguas del Tunari 

tribunal. Secondly, the State never exercised any form of control over Vemma or 

influenced its actions to advance its own interests or exercise effective control.  

 

a. Bonooru does not hold effective control over Vemma. 

33. When addressing the issue of control in the Military and Paramilitary Activity in 

and against Nicaragua Case12, the ICJ defined effective control of States over 

specific acts of private individuals or groups13. The Court concluded that effective 

 
10 Águas del Tunari, ¶ 2-7 
11 Ibid, ¶ 133 
12 Nicaragua, ¶ 57-74 
13 Ibid  



10 
 

control would only be met if (i) there was proof that the state was involved in actions 

such as financing, organizing, training, selecting targets and planning; and (ii) if it 

was clear that the acts had been ordered or imposed on the relevant individuals and 

entities by the state14.  

 

34. In other words, the Court concluded that effective control happens when the State 

is in fact influencing the actions of a company in another State, acting in accordance 

with governmental interests, rather than business interests. 

 

35. Vemma was never effectively controlled by Bonooru. Respondent wrongfully 

claims that control can only be proven by stake ownership15. Thus, sufficient to 

assume that being the majority shareholder of a company translates to effective 

control over the decisions of the company. 

 

36. In CSOB, the tribunal was questioned about its jurisdiction over the allegation that 

claimant was an SOE in which the Czech Republic owned 65% of its shares. 

Respondent claimed that this sizable participation meant effective control16. 

Nonetheless, the tribunal understood that holding the majority of shares did not 

necessarily mean control, which needed to be analyzed was if the state was 

exercising control over the company17.  

 
37. Vemma always acted as a self-determined, market oriented and profit seeking 

business, never under the political influence of the government of Bonooru. 

 

b. Article 8 ILC Draft Articles demonstrates that Vemma acted as an 

independent company in Mekar. 

 

38. The ILC Draft Articles on Responsibility of States for Internationally Wrongful 

Acts is a compilation of articles designed by the ILC to determine State 

responsibility over international actions.18 Art. 8 ILC determines that a company is 

 
14 Ibid ¶16. Boon, Kristen E. 2014, pp. 12-15. 
15 Response to the Notice of Arbitration, ¶4, p. 6. 
16 CSOB ¶12. 
17 Ibid, Decision of the Tribunal on Objections to Jurisdiction, ¶14. 
18 Draft Articles on Responsibility of State Wrongful Acts, 2001. 
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representing the interests of its State when it is acting under instructions or direct 

control19. Moreover, when addressing Art. 8 ILC, the Commentaries on the ILC 

articles consider that a conduct would only qualify as being controlled by the State 

when the government directed the specific actions taken by the entity20. 

 

39. Although the drafters of the Commentaries do not expressly mention effective 

control, they based the definition of “State control” on the ICJ’s Nicaragua Case21 

by considering the conclusion of the Court to demonstrate the control scenarios that 

would trigger art. 8 ILC. Bonooru never held effective control over Vemma, it is 

impossible to assume that Art. 8 ILC is triggered, thus there is no basis to assume 

that the Company represents the State. 

 

40. In Jan de Nul, the tribunal resorted to the ILC draft articles to analyze the control 

of the State over respondent, a company wholly owned by the Egyptian 

government22. The tribunal concluded that Art. 8 ILC was referring to effective 

control23, hence what had to be analyzed was if the company was receiving direct 

instructions from its government. Bonooru never gave instructions to Vemma 

regarding the administration of Caeli. Therefore, there was no effective control of 

the State over the Company. 

 

iii. Bonooru does not appoint most of the members of Vemma’s board. 

 

41. The third criteria for a company to be classified as an SOE is if the State holds the 

power to appoint the company’s board and control the majority of the voting power. 

According to the Memorandum of Association of Vemma, the State is only able to 

nominate one of the nine board members24. 

 

 
19 SCHICO, Luca, 2011, pp. 283-298. 
20 Draft Articles on Responsibility of State Wrongful Acts, 2001, p. 47, ¶3. 
21 Ibid, pp. 47, 48, ¶4. 
22 Jan de Nul, p. 57. 
23 Ibid. 
24 Annex IV, ¶156.2, p. 46. 



12 
 

42. Thus, the State holds less than 20% of the voting power of Vemma. Hence, the 

Company is not an SOE. However, even if this Tribunal considers that the company 

is one, this status shall not hinder this Tribunal’s jurisdiction.  

 

B. The Tribunal has jurisdiction over disputes involving SOEs. 

 

43. The BIT that was in place when the investment was made expressly permitted the 

participation of SOEs in investment arbitrations and the CEPTA does not prohibit 

the participation of such companies. 

 

44. Moreover, Respondent claims that the mere fact that Bonooru owns a stake in 

Claimant would be enough to remove this Tribunal’s jurisdiction25. However, 

Neither the ICSID Additional Facility Rules, nor the CEPTA, contain provisions 

stipulating private ownership as a requirement for eligibility to take part in 

arbitration26. 

 

i. The BIT expressly permits the participation of SOEs in investment 

arbitrations. 

 

45. It is not correct to consider that Respondent’s obligation to submit to international 

arbitration disputes concerning investments made by SOE investors, under the 

express provision of Article I (a) BIT, has ceased with the treaty’s termination27, 28.  

 

46. In ADM29, American investors brought a claim under Chapter 11 NAFTA 

concerning a tax imposed by Mexico on corn syrup-based sweeteners, which were 

not applicable to sugar cane-based sweeteners. The tribunal acknowledged the 

respondent state’s procedural obligation to submit disputes concerning the 

substantive obligations under section A of Chapter 11. These substantive 

 
25 Response to the Notice of Arbitration, ¶4, p. 6. 
26 CEPTA arts. XX & XXI. 
27 Bjorge, E. pp. 345-350, 2014. 
28 Ghouri, A. pp, 1-12, 2021. 
29 ADM, ¶177. 
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obligations are directly owed to investors who have a corresponding procedural 

right to arbitration, irrespective of whether this right may be suspended by the 

NAFTA parties.  

 

47. Furthermore, Art. 70 VCLT which provides for the release of state parties from 

obligations under a treaty after its termination, only refers to future obligations 

stemming from investments made after termination. It does not apply to rights 

acquired by investors while the treaty was in force30. It is contrary to the State’s 

customary international law obligations, to which it also remains bound after 

termination under Art. 43 VCLT, to deny a procedural right expressly acquired 

through an investment protected by an applicable treaty. 

 

ii. Neither the CEPTA nor the ICSID Additional Facility Rules prohibit SOE 

participation in investment arbitration. 

 

48. Respondent claims that under the applicable law, the CEPTA and the ICSID 

Additional Facility Rules31, Mekar has only consented to arbitration of disputes 

involving 100% privately owned investors32.  

 

49. However, the CEPTA does not stipulate the economic nature of the investor, never 

determining the ownership status of the investor or mentioning the impossibility of 

an arbitration involving an SOE.  

 

50. The drafters of the ICSID Convention, as represented by Professor Aaron Broches, 

did not expressly include or exclude state owned investors from accessing the 

jurisdiction of the Centre. The intention behind this, as explained by Professor 

Broches, was to allow parties to investment treaties to decide whether they wish to 

grant mutual protections to these investors33.  

 

 
30 Daimis, A., 2020, p. 222. 
31 Art. 9.16, ¶2 CEPTA. 
32 Response to the Notice of Arbitration, ¶2, p. 6. 
33 Mcneill, M., 2021, p. 156, ICSID, History of the ICSID Convention, 2020 
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51. In the present case, the CEPTA defines investor as a “a natural person, or an 

enterprise of a Party, other than a branch or a representative office, that seeks to 

make, is making or has made an investment in the territory of the other Party”34, 

never mentioning any requirements of purely private ownership for eligibility to the 

treaty’s coverage. 

 

52. Interpreting the absence of an express mention as an intention to deny state owned 

investors the same rights as other investors is contrary international law. Exceptions 

to jurisdiction should be spelt out explicitly. No treaties’ interpretation mechanism 

allows for international law to interpret the absence of express provisions to mean 

a removal of jurisdiction35. 

 

53. To the contrary, UNCTAD36 has confirmed the presumption in favor of extending 

protection to SOEs. Absent any express contrary provision, the SOE will be entitled 

to the exact same treatment as a purely private investor37. 

 

a. The Broches Test. 

 

54. When addressing the possibility of the participation of mixed-economy companies 

in investment arbitration, Professor Broches came up with a two criteria method of 

analysis to assist tribunals to define if whether or not the participation of SOEs 

could happen in international investment arbitration. The test evaluates if the 

enterprise is acting as an agent of its home state or representing its interests. The 

analysis of these two criteria is referred to as the Broches Test38. 

 

55. In BUCG the company was hired by the respondent, The Republic of Yemen, to 

build an airport terminal.39 The claimant was an SOE, 100% owned and controlled 

by the Chinese Government, subject to the Chinese Communist Party commissions 

 
34 Art. 9 CEPTA. 
35 Linderfalk, 2007, p. 33. 
36 UNCTAD, p. 43 
37 Blyschak, 2011, p. 2020, Wang Lu, 2016, p. 47 
38 Broches, A. 1972, p. 355. 
39 BUCG, ¶ 4 
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on SOEs, an agency responsible for securing that the State’s enterprises were 

carrying a role of political responsibility40.  

 

56. Respondent tried to dismiss the tribunal’s jurisdiction considering the SOE status 

of BUCG. When applying the Broches Test, the tribunal concluded that since there 

was no proof that the company performed government functions, whether by being 

an agent of its home State or by representing the interests of it, its jurisdiction was 

not compromised. It was also mentioned in the award the fact that claimant had 

acquired its investment in a regular bid as a favorable indication that the company 

did not represent the Chinese government41. 

 

57. As in BUCG, Vemma’s investment was acquired through a regular bidding process 

for commercial purposes42. Caeli was acquired by Vemma in an open, competitive 

bidding process that involved various airlines from different jurisdictions43. At the 

time of the acquisition, Mekari officials mentioned that the reason why Vemma 

won the bidding process was for its competitive price and membership in the Moon 

Alliance44. The Bonoori government did not interfere at any moment and diplomatic 

pressure was not used to secure Vemma’s bid. 

 

58. Considering Respondent has not been able to point to any factor that would indicate 

Vemma acted as a governmental agent, this Tribunal shall reach the same 

conclusion as the tribunal in BUCG, that there is no element barring the tribunal’s 

jurisdiction. 

 

59. Since the beginning of the investment Vemma’s decisions over Caeli were always 

business and commercially motivated and were taken independently. It is clear that 

the interests of the home state never interfered in the operations of the Companies, 

there is no proof that Vemma ever acted as an agent for its home state.  

 

 
40 Ibid ¶38. 
41 Ibid ¶40. 
42 Zhang, A., 2018. P. 1150. 
43 Notice of Arbitration, ¶7, p. 3. 
44 Ibid, ¶3 
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60. By applying the criteria in the Broches Test, Vemma’s status as an SOE brings no 

objections to this Tribunal’s jurisdiction. Vemma was not and is not effectively 

controlled by Bonooru and never acted as a state agent. Hence, the Tribunal has 

jurisdiction over the dispute. 

 

2. THE CBFI AMICUS CURIAE SUBMISSION IS ADMISSIBLE AND THE 

CPUR SUBMISSION IS NOT. 

 

61. Investment arbitrations affect a broader number of individuals and corporations 

than only the two parties involved. Third parties that have a substantial legal interest 

in the dispute should be granted broader rights of participation45. The participation 

of these parties can provide the arbitral tribunals unique perspectives over the 

dispute. Moreover, amicus curiae can help the tribunal better understand the 

scenario in which the dispute arose and provide broader transparency to the 

procedure46. 

 

62. The CBFI amicus submission is admissible and the CPUR submission is not. Art. 

41 ICSID Additional Facility Rules and Art. 9.19 ¶3 CEPTA allows the 

participation of non-disputing third parties to arbitral proceedings, since the party 

addresses a matter within the scope of the dispute, not disrupting the proceeding 

and demonstrating significant interest in the award.  

 

63. The role of the amicus curiae is to provide the tribunal with a special perspective 

or expertise about the dispute47. The amicus must be a trustworthy party, able to 

support its allegations and its credibility. 

 

64. CBFI is a trustworthy entity that is in a unique position to demonstrate to this 

tribunal the perspectives of investors in the Mekari market and the effects of the 

CCM over investors of all sizes and sectors of the Mekari economy. Moreover, its 

submission fulfills the applicable admissibility standards. 

 

 
45 Levine E., 2011, pp. 200, 206; Born, G., 2019, pp.626-628. 
46 Bastin, L,. 2012, pp. 223, 224. 
47 Bartholomeusz, 2011, pp. 209-211. 
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65. On the other hand, CPUR is not a reliable party and does not respect the applicable 

standards for admissibility. The amicus claims it was in a unique perspective to be 

aware of an alleged case of corruption between the parties but withheld such 

information until the beginning of this Arbitration. Additionally, the amicus fails to 

bring evidence for its accusations and brings an issue outside the scope of the 

dispute.  

 

66. Thus, failing to follow the requirements of Art. 41 ICSID Additional Facility Rules 

and Art. 9.19 CEPTA. The CPUR submission is trying to change the focus of the 

dispute by making unfounded accusations. 

 

A. The Tribunal can and should grant the leave sought by the CBFI to file the 

amicus submission. 

 

67. The CBFI is a consortium formed by 38 international investors that currently hold 

investments in Mekar and that rely on tools such as ICSID to secure their rights 

when dealing with foreign governments48. This Amicus has a legitimate interest in 

this dispute and tries to advance matters of public interest to the proceeding. 

 

68. The CBFI amicus application is in accordance with Art. 41 ICSID Additional 

Facility Rules and Art. 9.19 CEPTA. The consortium brings to this Tribunal a 

factual issue and a different angle from what was laid by the parties. Demonstrating 

the reality of Bonoori investors in the Mekari market, the actions, and effects of the 

CCM over foreign investors and the possible implications that the present dispute 

could have on their businesses49. 

 

69. The tribunal in Suez received and accepted five different amicus submissions50. To 

assess the admissibility of the amici the tribunal brought three criteria that should 

be analyzed to admit the non-disputing parties’ submissions. These are the 

appropriateness of the subject, the suitability of the party, and the appropriate 

 
48 CBFI Amicus Submission, ¶ 2/ 505, p. 16. 
49 Ibid, p. 16. 
50 Suez, ¶ 3 
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procedure for filing the submission51. Moreover, since the tribunal was interested in 

the expertise and perspective of the amici, it concluded that they did not need to 

advance new factual arguments52. 

 

70. CBFI’s submission follows the criteria, by bringing a matter relevant to the dispute, 

demonstrating the point of view of foreign investors in Mekar, having a legitimate 

interest in the dispute. Moreover, the two remaining criteria are respected, CBFI is 

a suitable and trustworthy party with a legitimate interest in the procedure and filed 

its submission in the appropriate time and respecting the issues brought by the 

parties53. 

 

i. CBFI’s amicus application is in the public interest, bringing a new 

perspective to the dispute. 

 

71. Advancing public interest means addressing issues that are on the interest of third 

parties. The award of this dispute may significantly affect the way in which Bonoori 

companies perceive the business framework of Mekar and the future of their 

investments. 

 

72. The tribunal in Apotex54 comes closest to a definition and supports the affected 

rights approach, insofar as it ruled out the participation of an amicus petitioner on 

the grounds, that “it [the petitioner] has not explained how the rights or principles 

it may represent or defend might be directly or indirectly affected by [. . .] the 

outcome of the overall proceedings”. 

 
73. This case demonstrates the approach held by scholars that mere proof of a private 

legal interest does not suffice for amicus curiae status, is not tenable anymore, as it 

is in contradiction to ICSID Rule 37 (2) and the aforementioned case law55. It is 

important to mention that ICSID Rule 37 (2) is verbatim to Art. 41 (3) ICSID 

Additional Facility Rules, which is applicable to the present case. 

 
51 Ibid ¶ 3, Triantafilou, E. 2009, pp. 5-8 
52 Suez, ¶ 20 
53 CBFI Amicus Submission, p. 16 
54 Apotex, ¶ 21 
55 Schliemann, 2013, pp. 366-373. 
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74. Moreover, the importance of amici lays on bringing different angles from interested 

third parties to the dispute, that may be indirectly affected by the award56. Although 

primarily addressing the point of view of investors and not the general population, 

the CBFI members represent a considerable share of foreign investors in Mekar, 

and their businesses employ Mekari citizens and move the Mekari economy. 

 

75. In Glamis Gold57, claimant initiated the arbitration over claims that a change in US 

domestic law, which aimed to protect land that the investor intended to explore, was 

unfairly burdening the investment. The tribunal accepted a submission from the 

National Mining Association58, a corporation formed by various mining companies, 

including claimant, which aimed to advance to the tribunal the point of view of 

other mining corporations in the US.  

 

76. Amicus explained to the tribunal that shifts in legislation could heavily burden their 

investments and the jobs the industry generated; however, the party never promoted 

any significant interest of the civil society. The CBFI amicus application is 

displaying to the Tribunal the Mekari business landscape by the lens of the investor 

and how these businesses are affected by the CCM. 

 

77. Amicus points out that international investors in Mekar rely on ICSID protection to 

guarantee that their rights will be respected. The consortium submits to the Tribunal 

that if lack of jurisdiction is declared, the Mekari business framework could be 

heavily compromised, which would bring uncertainty to their investments and 

reliability on the ICSID. 

 

78. In Philip Morris59, claimant initiated the arbitration under the claim that a decree 

that obliged the company to add graphic images in their cigarette packages was 

arbitrary60. Two amici submissions made by NGOs, namely the World Health 

 
56 Barnali, C., 2008, p. 19. 
57 Glamis Gold, ¶ 4 
58 Ibid, ¶ 12 
59 Philip Morris, ¶ 1-8 
60 Ibid 
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Organization and the Pan American Health Organization61 were admitted 

considering their particular knowledge and expertise as qualified entities to 

technically advice the tribunal62. 

 

79. Following the tribunal in Philip Morris, this Tribunal shall consider that this amicus 

application is able to demonstrate a unique perspective to the dispute and benefit 

the award. The submission clearly upholds public interest once it provides to the 

public knowledge and information concerning government and public affairs63. 

 

80. Hence, the CBFI’s submission shall be admitted since it demonstrates to the 

Tribunal the point of view of foreign investors from Bonooru and their relationship 

with Mekar and its agencies. 

 

ii. The CBFI is independent from the parties. 

 

81. Respondent alleges that the CBFI is not independent from Claimant, putting forth 

the single argument that Larpas, one of the companies in the consortium, gave 

Vemma financial advice to the dispute64. 

 

82. In Methanex the tribunal received amici submissions that were questioned over their 

independence from the parties65. The amici submissions were made by NGOs that 

had deep roots in the region of the investment. Nonetheless, the tribunal understood 

that amici are not completely independent third parties, since the aim of an amicus 

is to give to the tribunal the angle of parties that will be directly affected by the 

award66. 

 

83. Larpas is independent from Vemma. The former was only being consulted by the 

latter on financial strategies. Larpas is not financing Claimant.67 Moreover, the 

submission is from the Consortium and not from Larpas specifically. 

 
61 Ibid, pp. 8, 9. 
62 Ibid, p. 8. 
63 Franze, J., 2015, p. 75. 
64 Mekar’s application to bar the amicus submission by CBFI, ¶2 
65 Methanex ¶38, Mourre, A. 2005; p. 268. 
66 Methanex, ¶ 42 
67 Mekar’s application to bar the amicus submission by CBFI, ¶12. 



21 
 

 

84. In Glamis Gold, the tribunal admitted a submission made by the American Mining 

Association, of which the claimant was a member68. Likewise, Vemma’s affiliation 

to the CBFI shall not hinder its qualification as amicus. Amici are not required to 

be completely independent, since they shall have an interest in the outcome of the 

dispute. They must only maintain a certain level of independence69. 

 

85. Claimant is not financially dependent on any of the members of the CBFI. The 

consortium is an independent body composed by enterprises that hold legitimate 

interest in the award of this proceeding. Hence, the Tribunal can and should grant 

the leave sought by the CBFI to file an amicus submission. 

 

B. The Tribunal should not grant the leave sought by the CPUR to file an amicus 

submission. 

 
86. The CPUR is not a reliable party, fails to support its arguments and does not follow 

the applicable law requirements. Amicus claims it was in a unique position to be 

aware of a possible corruption case between the disputing parties in securing the 

investment. However, the CPUR withheld such information until the beginning of 

this dispute, demonstrating a clearly biased position. 

 

87. Furthermore, amicus fails to demonstrate to this Tribunal any factual evidence that 

the corruption occurred. Although this is still the preliminary part of the proceeding 

and the eventual analysis of what is being brought can be handled later, this 

Tribunal should not disregard amicus’ failure to bring any concrete evidence of 

corruption. It is impossible to state that there’s prima facie indications that such 

practices happened. 

 

88. Claimant, as an accused party of corruption, denies taking part in any acts of 

corruption involving the securement of Caeli’s acquisition bid. However, once 

Respondent backs the participation of CPUR, it should, as a qualified party, admit 

 
68 Glamis Gold, p. 1 
69 Born, G., 2019, p. 654. 
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and demonstrate when and how any corrupt practices occurred. This tribunal does 

not need to accept the amicus application to address the issue being brought, since 

it has the competence to address it by its own motion, if it considers it is relevant to 

the award. 

 

i. The CPUR is not a reliable source. 

 

89. Corruption should not be taken lightly by this Tribunal. However, once the only 

party addressing this issue not only fails to bring any evidence to its allegations but 

also, and most importantly, fails to present itself as a reliable source. 

 

90. Amicus claims it was in a unique position to be aware of a possible corruption case 

between the disputing parties in the securement of the investment. However, the 

CPUR withheld such information for over ten years until the beginning of this 

dispute, demonstrating a clearly biased and unethical position. 

 

91. Arbitral tribunals should bring amici applications under scrutiny since with the 

advances of technology information can be easily found and cheaply 

manufactured70. Amicus focus its submission on making strong accusations, 

however, uses an alleged unique position as its main supporting argument, and it 

does not provide basic preliminary evidence to its allegations. 

 

92. The initiative and transparency of admitting corruption cases must fall on the lap of 

the parties involved in the practices71. Company responsibility should not be 

presumed and the onus of establishing such responsibility lies on the State which 

asserts it72.  

 

93. Even if it advances public interest, the lack of any factual evidence, or at least 

reasonable indication, significantly harms the reliability of the submission. Amicus 

is an unreliable party that fails to demonstrate to the tribunal why it withheld the 

 
70 Larsen, A. 2014, pp. 1757, 1762. 
71 Franze, A., 2015, p. 80. 
72 Crawford, J., 2005, p. 85. 
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information for so long. Hence, the submission by the CPUR should not be admitted 

to this proceeding. 

 

ii. The submission by the CPUR amicus submission falls outside the scope of 

the dispute. 

 

94. The CPUR’s submission brings a matter not addressed by the parties and that could 

unfairly burdening Claimant, violating Art. 43 3 b ICSID Additional Facility Rules 

and Art. 9.19 CEPTA. These applicable rules state that the matters being addressed 

by the parties must be within what is being discussed. However, CPUR’s 

submission is not addressing the issues being disputed. 

 

95. Moreover, the submission fails to follow the standard brought by Art. 9.19.3 

CEPTA that determines that the submission cannot unfairly burden one of the 

parties. Claimant is being burdened by this submission because it is being accused 

of corruption by an untrustworthy party that fails to present the indication of any 

concrete evidence of corruption. The admission of this submission could lead to a 

declaration of lack of jurisdiction by this Tribunal, exclusively penalizing one of 

the parties, based on unproven allegations. 

 

a. The submission is bringing a matter not addressed by the parties. 

 

96. The role of the amicus curiae in Arbitration is to bring novel perspectives and 

different angles to the tribunal73. Amicus’ submission fails to do so, as it raises a 

new issue that was never addressed by the parties. 

 

97. The CPUR does not demonstrate to this Tribunal how the information being 

brought by their submission could potentially be used in the proceeding. There are 

no connections between the facts of the case that will be addressed in the merits 

part of this dispute and the information being brought by the amicus.  

 

 
73 Brabandere, E, 2011, p. 89. 



24 
 

98. In Philip Morris the tribunal rejected the amicus submission of AVAAZ, a non-

disputing third party that was not considered to advance any new perspectives or 

relevant aspects to the dispute, since the party was addressing matters outside of the 

scope of the arbitration74. The CPUR intends to change the focus of this proceeding 

and fails to bring new perspectives to it. In fact, the amicus’ submission is trying to 

mislead this Tribunal by making unfounded accusations. 

 

99. CPUR’s submission fails to meet basic standards of admissibility, since the 

submission brings unrest to the proceeding and matters not raised by the parties. 

 

iii. The CPUR submission does not hinder this Tribunal’s jurisdiction. 

 

100. Even if this Tribunal decides to accept the submission, it should not use it to declare 

its lack of jurisdiction. In Pac Rim the tribunal admitted an amicus submission 

without the consent of both parties75. However, it understood that it would be 

inappropriate to specifically consider the legal case being advanced by the amicus76. 

 

101. This Tribunal should address a possible investigation of corruption by its own 

motion and not use the amicus’ submission to take such allegation as true and decide 

its jurisdiction. Once more, since Respondent supports this submission, it should be 

the party that discloses to this Tribunal any alleged illegal conducts that may have 

occurred involving Claimant’s investment in Mekar. 

 

102. If this Tribunal finds that corruption did occur, which is utterly denied, this does 

not affect the tribunal’s jurisdiction77. Although tribunals have rejected jurisdiction 

in the past when corruption was involved in the investment, Claimant should not be 

the only affected by an act that involves both parties. 

 

 
74 Philip Morris, ¶ 50-52 
75 Pac Rim, ¶ 1.24 
76 Ibid 
77 Bulovsky, A., 2019, p. 32. 
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103. Corruption is an illegal act practiced by two parties. Removing this Tribunal’s 

jurisdiction is only rewarding the State and incentivizing the continuation of such 

practices in the future as a way to avoid legal actions being pursued in the ICSID. 

 

104. The Tribunal’s jurisdiction should not be hindered, neither by unproven allegations 

of corruption nor by Claimant’s alleged SOE status. The CBFI amicus application 

is an important addition, while the CPUR fails to present itself as a trustworthy 

party and to defend its allegations. 
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MERITS 
 

 

3. RESPONDENT BREACHED CHAPTER 9 CEPTA BY TREATING 

CLAIMANT`S INVESTMENT UNFAIRLY AND INEQUITABLY. 

 

105. Chapter 9 CEPTA is clear in determining that investors from Mekar or Bonooru 

must be protected by the principle of FET under the agreement. However, the 

Mekari government willingly and repeatedly breached these duties through 

consistent governmental measures that were uniquely aimed at negatively affecting 

Caeli’s operation in the aviation market of Mekar. 

 

106. Respondent acted arbitrarily against Caeli and initiated measures that discriminated 

against Claimant’s investment. This was clearly conflicting with the general duties 

of the host State of a foreign investment under the CEPTA. When Claimant sought 

to challenge these illegal activities in both judicial and arbitral proceedings, they 

were denied justice and not granted the right to due process, further reinforcing the 

violation of Chapter 9 CEPTA in the current dispute. 

 

107. In the following sections, Claimant will demonstrate that (A) the CCM acted 

arbitrarily by starting illegal investigations against Claimant; (B) the Executive 

Order 9-2018 was discriminatory against Claimant; (C) Claimant was denied 

justice by the Mekari courts; and (D) Respondent triggered a fundamental breach 

of due process by preventing Claimant’s case from being analyzed by an impartial 

and independent regulator. These individual acts, when analyzed jointly, give rise 

to a clear breach of Chapter 9 CEPTA and, more predominantly, the FET obligation 

pursuant to Art. 9.9. 

 

A. The CCM acted arbitrarily by starting illegal investigations against Claimant. 

 

108. It is Claimant’s request that this Tribunal finds that Respondent violated its duty of 

FET through the activity of the CCM, which arbitrarily imposed significant 

financial restrictions on Caeli’s business in Mekar.  
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109. Such financial constraints imposed on Claimant resulted from investigations that 

were started by Respondent without the necessary legal authorization to do so. 

Accordingly, it will be shown that (i) Respondent willfully disregarded its 

monopoly legislation; and (ii) Respondent acted capriciously by allowing two 

illegal investigations to go forward. 

 

i. Respondent willfully disregarded its monopoly legislation. 

 

110. In ELSI, an American investor sought to liquidate an Italian company that was 90% 

owned by the US-based investor78. The Italian government barred the closing of the 

company, mentioning it would harm the economy of the region and cause the loss 

of a sizeable number of jobs79.  

 

111. The United States then challenged the Italian government’s decision before the 

International Court of Justice, claiming Italy’s denial to let ELSI be liquidated was 

arbitrary and not permitted under Italian law80. The tribunal considered that the 

threshold for an action to be considered arbitrary is based on a willful disregard of 

due process of law by the host State81.  

 

112. This is the case of the current dispute, considering Respondent disrupted its own 

legal structure with the goal of affecting Claimant. This instance of arbitrary action 

on the part of Respondent is clearly represented by its use of the MRTPA. 

 

113. The MRTPA is the defining rule that regulates the CCM’s activities. A fundamental 

rule set forth by the MRTPA is that the CCM cannot begin an investigation against 

a corporation unless three prerequisites are cumulatively fulfilled: the enterprise’s 

market share has to be greater than 50%; the company must pose a unique threat to 

 
78 Murphy, p. 401. 
79 Ibid. 
80 Murphy, p. 402. 
81 ELSI, ¶128; Cervin, ¶337; Siemens, ¶312; Flughafen, ¶549; Azurix, ¶387; Thunderbird, ¶194; Philip 
Morris, ¶352. 
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competition within that given market; and it has to represent a real possibility of 

pushing competitors out of the market82.  

 

114. Respondent allowed the CCM investigations to happen with disregard for Caeli’s 

market share, which was below the necessary 50%83 that had to be reached for the 

investigations to be legitimate. Respondent’s disrespect to the first of the 

abovementioned criteria is already enough to determine that the CCM’s action was 

illegal. 

 

115. Caeli enjoyed a mere market share of 43% at the time the first CCM investigation 

was initiated84, when considering the operation of the company itself. Thus, the 

fundamental requirement for a corporation to have at least 50% in market share for 

an investigation to be possible was not present. 

 

116. The CCM attempted to legitimize the start of an investigation towards Caeli by 

considering a market share of 54%85. This market share included not only Caeli’s 

operation, but of all the members of the Moon Alliance86. This method of assessing 

market share distribution disregards a careful analysis of the structure of an airline 

alliance. 

 

a. Respondent wrongfully utilized the Moon Alliance’s market share to 

justify its arbitrary conduct. 

 

117. The shared objective of airline alliances is the integration of products, services and 

standards between multiple carriers87. In this sense, it is important to highlight that 

airline alliances do not include any changes in ownership among members, but 

rather exist as a method of helping the joint advancement of each individual 

airline’s operating goals88. 

 

 
82 Annex V, p. 47. 
83 Statement of Uncontested Facts, ¶36. 
84 Ibid. 
85 Ibid. 
86 Ibid. 
87 Bilotkach, Hüschelrath, 2010, p. 3; Nicola, 2017, p. 101. 
 88 Kimpel, 1997, p. 476. 
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118. The CCM specifically mentioned that the investigations it launched were directed 

at Caeli89. Still, the legal justification for the investigations wrongfully considered 

the Moon Alliance’s market share, even as the CCM did not investigate the Moon 

Alliance as a whole or its other members, but only Caeli90. Consonantly, while 

investigating Caeli individually, only the company’s market share should have been 

considered. 

 

ii. Respondent acted capriciously by allowing two illegal investigations to go 

forward. 

 

119. According to the Plama tribunal, arbitrary measures are those that are not based in 

reason or fact, but on caprice, prejudice, or personal preference91. In this sense, it 

can be seen that there was no legally justifiable concern on the side of Respondent 

that could have motivated its anti-trust initiative against Claimant. 

 

120. On the contrary, Respondent acted capriciously by allowing two illegal 

investigations to go forward, while being grounded solely on a generic accusation 

Claimant was acting anti-competitively, and not on a clearly established violation 

of the MRTPA. 

 

121. Anti-competitive behavior claims have been brought forth against companies that 

had set competitive prices for its airfares. The United States government alleged 

American Airlines had driven three competitors out of the market at the Dallas-Fort 

Worth airport through predatory pricing92.  

 

122. The judgement of the case mentioned that predatory pricing can only be present if 

the company prices its fares below cost93. The judge dismissed this claim, as the 

United States government had not proven the predatory pricing strategy from the 

 
89 Statement of Uncontested Facts, ¶36. 
90 Ibid. 
91 Plama, ¶184; Al-Bahloul, ¶248; Eskosol, ¶385; Urbaser, ¶1068. 
92 American Airlines, p. 15. 
93 Ibid. 
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airline94. In the present case, Respondent has also not proven any predatory pricing 

initiative from Claimant to this day. 

 

123. Both investigations conducted by the CCM against Caeli were illegal. Respondent 

ignored the MRTPA in order to continue its pursuit of pushing Claimant out of the 

Mekari market, in what constitutes arbitrary action. Consequently, this is one of 

Respondent’s acts that represents a breach of FET under Chapter 9 CEPTA. 

 

B. The Executive Order 9-2018 was discriminatory against Claimant. 

 

124. Respondent treated Claimant discriminatorily by denying Claimant subsidies that 

would have crucially assisted the maintenance of its operation during an economic 

crisis in Mekar, even as competitors in comparable situations to Caeli received such 

financial help95. 

 

125. This section will demonstrate that (i) Respondent violated Section 3101 of 

Executive Order 9-2018 by preventing Claimant from receiving subsidies; and (ii) 

Respondent breached Art. 9.6 CEPTA by not offering equal treatment to Caeli in 

comparison to competitors in like circumstances. 

 

i. Respondent violated Section 3101 of Executive Order 9-2018 by preventing 

Claimant from receiving subsidies. 

 

126. Under Section 3101(c)(1)(A) of Executive Order 9-2018 it is explicitly established 

that all airlines in Mekar that applied for loans under Executive Order 9-2018 and 

did not have the necessary credit to maintain its business at the time were eligible 

to receive subsidies96. Caeli indeed achieved this requirement for the grant of 

financial aid, as the difficult financial situation of the company at that time 

demonstrates97. 

 

 
94 “American Airlines Is the Winner in a U.S. Antitrust Case”, The New York Times, 28 April 2001. 
95 Statement of Uncontested Facts, ¶46. 
96 Ibid. 
97 Statement of Uncontested Facts, ¶53. 
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127. Caeli had to lay off 30% of its staff, cancel purchase orders and ground a sizeable 

part of its fleet98. Yet, it was stopped from receiving subsidies based on a reason 

that was not specifically prescribed under the Executive Order 9-2018. 

  

128. Respondent’s justification for its denial to grant Claimant subsidies was based on 

the fact that Vemma was partly owned by the Boonori government99. Nonetheless, 

Executive Order 9-2018 poses no restrictions for the grant of financial assistance 

under these circumstances100. Instead, Claimant did meet the formal criteria required 

for receiving financial aid101, and was still prevented from obtaining so102. 

 
129. Moreover, according to Section 3101(c)(1)(B), the grant of subsides could not have 

skewed market conditions in favor of one or more enterprises103. Nevertheless, this 

happened when other airlines received financial assistance and Caeli did not.  

 

130. Whereas Caeli’s competitors progressively recovered from the financial damage 

that the crisis had caused104, Caeli itself had to endure the prolonged financial stress 

that receiving subsidies could have avoided105. This effectively skewed market 

conditions against Caeli, which went against the aforementioned clause and the 

very purpose of the Executive Order 9-2018. 

 

ii. Respondent breached Article 9.6 CEPTA by not offering equal treatment 

to Caeli in comparison to competitors in like circumstances. 

 

131. In SD Myers, an American investor in Canada argued that it had received 

discriminatory treatment from the government, as a result of an export ban that had 

not been similarly imposed on other investors106.  

 

 
98 Ibid. 
99 Ibid, ¶46. 
100 Annex VIII, p. 56. 
101 Statement of Uncontested Facts, ¶53. 
102 Ibid, ¶46, p. 36. 
103 Annex VIII, p. 56. 
104 Statement of Uncontested Facts, ¶53, p. 38. 
105 Ibid. 
106 SD Myers, ¶131. 



32 
 

132. To verify the presence of discrimination, the tribunal analyzed the National 

Treatment clause in Art. 1102 NAFTA107. Such clause is identical to Art. 9.6 

CEPTA, according to which the State shall accord to a foreign investor treatment 

no less favourable than the treatment it offers in like situations to its own 

investors108. 

 

133. In the context of Art. 1102 NAFTA, the SD Myers tribunal applied the “like 

circumstances” standard109. Such concept enables the indication of whether the host 

State of the investment treated the investor discriminatorily, in an examination of 

whether a non-national investor was treated less favorably than other companies in 

the same business sector110. 

 

134. The Executive Order 9-2018 was created precisely to battle Mekar’s financial 

crisis111, a problem from which all air service companies in the country were 

suffering simultaneously, including Caeli112. Consonantly, Caeli was in a position 

of likeness with its competitors since they were all members of the same industry 

in a similar economic situation. 

 

135. Not only this, both JetGreen and Star Wings were airlines partly owned by the 

government of Arrakis113, similarly to Caeli’s relationship with Bonooru114. 

Nonetheless, both companies were granted subsidies under Executive Order 9-

2018, even after receiving significant financial assistance from their home 

jurisdictions115. 

 

136. Respondent discriminated against Caeli by treating the investment less favorably 

than the company’s like competitors, both Mekari and foreign. This leads to the 

conclusion that Respondent breached National Treatment under Art. 9.6 CEPTA. 

 

 
107 Ibid, ¶258. 
108 CEPTA, p. 76. 
109 SD Myers, ¶243; Pope & Talbot, ¶79; ADM, ¶205. 
110 Ibid, ¶250; Grand River, ¶156; Methanex, ¶12; Ballantine, ¶337. 
111 Annex VIII, p. 56. 
112 Statement of Uncontested Facts, ¶41. 
113 Ibid, ¶46. 
114 Ibid, ¶10. 
115 Ibid, ¶46. 
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a. Respondent did not offer equal regulatory treatment to Claimant.  

 

137. In Saluka, a bank controlled by a foreign enterprise in the Czech Republic was put 

in a state of forced administration following its failure to comply with new 

regulatory requirements116. The bank argued that the Czech government did not put 

other banks that had not fulfilled these requirements in forced administration, which 

was discriminatory117. 
 

138. The tribunal established that discriminatory behavior from the host State of an 

investment is determined in instances where similar cases are treated differently 

with no reasonable justification118. Hence, uneven regulatory treatment of investors 

in similar situations constitutes discrimination119. Taking into consideration the 

view of said tribunals, Respondent has indeed acted in a discriminatory manner. 

 

139. Even though Respondent used the fact that Bonooru was a shareholder in Vemma 

to justify its discrimination120, it did not apply the same standard of evaluation to 

Caeli’s competitors in like circumstances. Thus, Respondent offered unequal 

regulatory treatment and discriminated against Claimant, since the justification for 

its rejection to grant Caeli subsidies were not universally applied to all airlines 

operating in Mekar. 

 

C. Claimant was denied justice in the Mekari courts. 

 
140. Respondent’s repeated disregard for its FET obligations led Claimant to the 

decision to challenge Respondent’s measures by resorting to Mekari courts, 

regarding the CCM’s acts towards Caeli.  

 

141. At this moment, they were denied justice in the form of delays in urgent hearings121 

and Respondent’s failure to fairly administer justice in relation to Claimant’s case. 

 
116 Georgiev, 2008, p. 150. 
117 Ibid. 
118 Saluka, ¶313; Vestey, ¶246; Tulip, ¶383; Quiborax, ¶195. 
119 Goetz, ¶121; Parkerings, ¶288; Manchester, ¶449. 
120 Response to the Notice of Arbitration, ¶15. 
121 Statement of Uncontested Facts, ¶44. 
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Hereafter, it will be presented that (i) Respondent administered justice to Claimant 

in an inadequate manner; and (ii) Claimant’s appeal was not properly analyzed by 

Mekari courts. 

 

i. Respondent administered justice to Claimant in an inadequate manner. 

 

142. In Azinian, an American investor in Mexico signed a concession contract to operate 

waste management services122. The Mexican government charged the investor on 

alleged irregularities in the contract123, at which point the investor initiated an 

arbitral proceeding challenging this position124.  

 

143. The arbitral tribunal’s understanding on what constitutes a denial of justice was in 

the sense that it could only be pleaded if the relevant courts refuse to entertain a 

suit, if they subject it to undue delay, or if they administer justice in a seriously 

inadequate manner125. Taking this rationale into consideration, Claimant was indeed 

denied justice in Mekari courts. 

 

144. Claimant registered its judicial demand in March 2018126, on the matter of the 

airfare caps that had been imposed by the CCM. Claimant fully demonstrated to 

Mekari authorities that Caeli was in a dire financial situation due to the airfare caps, 

and specifically urged the hearing to be held in a timely manner127. 

 

145. However, it effectively occurred only more than a year later, in April 2019128, 

improperly ignoring Claimant’s reasoned request for the hearing to happen 

immediately. This delay severely harmed Claimant, which had to continuously 

endure the impacts of the imposed airfare caps without the possibility of resorting 

to Mekar’s judicial system.  

 

 
122 Azinian, ¶9. 
123 Ibid, ¶14. 
124 Ibid, ¶24 
125 Ibid, ¶102; Oostergetel, ¶274; Infinito Gold, ¶428; Roussalis, ¶315. 
126 Statement of Uncontested Facts, ¶44. 
127 Ibid. 
128 Ibid. 
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a. Respondent’s misadministration of justice was incompatible to its duty 

of acting fairly and equitably. 

 

146. The unavailability of proper judicial remedies and the inadequate administration of 

justice, in a way that deprives the investor of properly bringing their concerns to the 

State courts, are both considered to characterize a denial of justice129. 

 

147. Similarly, the tribunal in Bear Creek mentioned that a denial of justice is present if 

the acts performed by the State pertaining to its administration of justice are 

improper and discreditable in relation to its duty of FET130. In the present case, 

Respondent’s misadministration of justice is illustrated by the fact that Claimant 

was not allowed to present its complete case in Mekari courts.  

 

148. In the meantime between Claimant’s request for the hearing on the airfare caps and 

their actual occurrence, the CCM imposed two significant fines on Caeli, which 

were a by-product of the unfounded allegation of anti-competitive behavior131. 

Instead of allowing Claimant to seek judicial review of both penalties 

simultaneously, Respondent denied the request unjustifiably132.  

 

149. This only caused more unnecessary delays to Claimant’s attempt to stop its 

financial harm through the available judicial remedies, and made it so Claimant’s 

judicial appeal extended for longer, needlessly overwhelming Mekari courts even 

more.  

 

ii. Claimant’s appeal was not properly analyzed by Mekari courts. 

 

150. Ultimately, Claimant’s appeal against the imposition of airfare caps was rejected in 

an interim decision by Justice VanDuzer133. His justifications were not based on a 

 
129 Francioni, 2009, p. 731; Tenaris, ¶286; Pantechniki, ¶50. 
130 Bear Creek, ¶525; Iberdrola, ¶429; Jan de Nul, ¶207. 
131 Statement of Uncontested Facts, ¶49. 
132 Ibid, ¶50. 
133 Ibid, ¶54. 
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reasonably structured legal rationale that reflected the nature of the situation which 

Claimant was challenging in Mekari courts.  

 

151. Instead, Justice VanDuzer impulsively dismissed Claimant’s appeal, merely ruling 

that “on the balance of convenience, the Court declines to grant an interim removal 

of the airfare caps applicable to the Applicant”134, unsuitably neglecting Claimant’s 

right to have its case heard to its fullest extent.  

 

152. In addition, it is important to mention that Justice VanDuzer did not provide an in-

depth analysis on this interim reasoning, and finished his analysis of the case solely 

mentioning that “the Court does not foresee the possibility of arriving at a different 

final decision”135, which caused Claimant’s appeal to be prematurely dismissed 

before a final evaluation. 

 

153. As indicated in Mondev, for a denial of justice to exist it is first necessary for a 

claimant to have exhausted all possible local judicial remedies136. Claimant did 

everything within its powers to challenge Respondent’s decision to maintain the 

airfare caps137, since the last appeal it was provided access to was unfoundedly 

rejected by Mekar’s High Court138.  

 

154. Respondent unnecessarily denied Claimant’s appeal to encompass all the relevant 

concerns, and precipitately dismissed the case under no relevant legal justifications. 

This, especially under the urgent circumstances surrounding the case, shows 

Respondent’s inadequate administration of justice. As such, a case of denial of 

justice against Claimant is present in this instance. 

 

D. Respondent triggered a fundamental breach of due process by preventing 

Claimant’s case from being analyzed by an impartial and independent arbitrator. 

 

 
134 Ibid. 
135 Ibid. 
136 Mondev, ¶96. 
137 Statement of Uncontested Facts, ¶54. 
138 Ibid. 
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155. Respondent violated Chapter 9 CEPTA by fundamentally breaching its due process 

duty. This is the result of the existence of a proven allegation of corruption against 

Respondent139, which happened at the arbitral proceeding in which Claimant 

challenged Respondent’s decision to deny the sale of Caeli to the Hawthorne 

Group140. As such, this section will prove that (i) Respondent willfully attempted to 

destroy Claimant’s investment; (ii) Claimant’s pleadings were not analyzed by an 

impartial and independent arbitrator; and (iii) Respondent breached the CEPTA by 

disregarding its own public policy through the enforcement of an award tainted by 

corruption.   

 

i. Respondent willfully attempted to frustrate Claimant’s investment. 

 

156. In Waste Management, an American investor signed a concession to operate waste 

disposal services in the Mexican city of Acapulco141. The enterprise struggled to 

maintain its financial sustainability, and unsuccessfully attempted to obtain support 

from various government agencies under the Concession Agreement142. The 

claimant then initiated the arbitration, arguing the investment had not been properly 

covered by the Mexican government143, further mentioning the Mexican agencies 

conspired to frustrate the concession144. 

 

157. With this basis, the American company claimed that the State breached its due 

process duty pursuant to Art. 1105 NAFTA145. What makes this case particularly 

relevant for the present analysis is the fact that Art. 1105 NAFTA is identical to 

Art. 9.9 CEPTA, the primary basis for Claimant’s request in the current dispute.  

 

158. As defined by the tribunal of the case, the existence of a breach of due process is 

dependent upon a deliberate conspiracy from governmental agencies to frustrate the 

investment, by acting incompatibly to its obligation of FET146. In the same sense, 

 
139 Statement of Uncontested Facts, ¶60. 
140 Ibid. 
141 Waste Management, ¶40. 
142 Ibid, ¶58. 
143 Ibid, ¶55. 
144 Ibid, ¶137. 
145 Ibid, ¶87. 
146 Ibid, ¶138; UAB, ¶687; EuroGas, ¶455. 
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the fundamental nature of the breach is verified in instances where the unlawful acts 

committed by the State have the deliberate intention of destroying the investment 

through improper means147. 

 

159. With the commencement of an arbitration at the SCC, Claimant sought to withhold 

its right to sell Caeli to the Hawthorne Group148. The proceeding’s sole arbitrator, 

Mr. Rett Eichel Cavanaugh, rendered the award in favor of Mekar Airservices’ 

claim149. However, it was later revealed by an independent institution that Mr. 

Cavanaugh received bribes from Mekar Airservices to decide favorably to 

Respondent’s pleadings150. 

 

160. By bribing Mr. Cavanaugh, Respondent eliminated the chance Claimant had to 

prove the validity of the Hawthorne offer. Respondent deliberately acted in 

conspiracy with Mr. Cavanaugh to frustrate Claimant in its attempt to go forward 

with Caeli’s lawful sale to the Hawthorne Group, thus creating a fundamental 

breach of due process. 

 

161. Only through this corruption-riddled decision was Respondent able to acquire Caeli 

for a much lower price than its real value, since an independent and impartial 

arbitrator would likely have decided to allow Caeli’s sale to the Hawthorne Group. 

This resulted in Respondent unlawfully regaining control of a company it 

previously owned and operated through Mekar Airservices151. 

 

ii. Claimant’s pleadings were not analyzed by an impartial and independent 

arbitrator. 

 

162. As defined in Biwater, a failure to put in place an independent, impartial regulator, 

insulated from political influence, constitutes a breach of due process152. 

 
147 Chevron, ¶501; Kappes, ¶505. 
148 Notice of Arbitration, ¶24. 
149 Statement of Uncontested Facts, ¶57. 
150 Ibid, ¶¶59-60. 
151 Ibid, ¶24. 
152 Biwater, ¶544; Teco, ¶332; Tennant, ¶444; Mesa Power, ¶406. 
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Respondent’s fundamental breach of due process is further shown with an analysis 

of the abovementioned rationale. 

 

163. Mr. Cavanaugh was not an independent and impartial arbitrator in the analysis of 

the case, since he had received money specifically to decide in favor of one of the 

disputing parties’ claims153. His lack of impartiality and independence was in itself 

a by-product of the corruption promoted by Respondent.  

 

164. Respondent was responsible for negatively influencing the progress of what should 

have been a fair arbitral proceeding at the SCC. It created the condition in which 

Claimant was denied having its case appreciated by an independent and impartial 

arbitrator, which further confirms Respondent fundamentally breached due process. 

 

165. Moreover, the ruling in Loewen demonstrated that a failure to afford the investor 

proper access to due process can be characterized because of a clearly weak 

standard of evaluation on the side of the tribunal, one that disregards the relevant 

circumstances of that particular case154. This is what happened in the current 

dispute, as is shown by the heavy criticism the award rendered by Mr. Cavanaugh 

received from reputable arbitration reports due to its lack of legal reasoning155.  

 

iii. Respondent breached the CEPTA by disregarding its own public policy 

through the enforcement of an award tainted by corruption.   
 
166. The fundamental breach of due process surrounding the SCC arbitration is only 

further demonstrated by the fact that Respondent enforced the award in Mekar while 

having full knowledge of the corruption utilized by Mekar Airservices156, directly 

as a way of causing harm to Claimant’s search for a purchaser for Caeli157. Through 

this, Respondent wrongfully exercised the discretion given by the NYC, and 

demonstrated to disregard the guidelines it defines. 

 

 
153 Statement of Uncontested Facts, ¶60. 
154 Loewen, ¶119; Infinito Gold, ¶442; Tallinn, ¶862. 
155 Statement of Uncontested Facts, ¶59. 
156 Ibid, ¶59. 
157 Ibid, ¶62. 
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a. The award had been rightfully set aside at the seat of the 

arbitration. 

 

167. Art. V(1)(e) NYC establishes that the enforcement of an arbitral award may be 

refused if it has been set aside by the competent authority in the country it was 

issued. The main purpose this provision is guaranteeing that the enforcing court will 

pay due attention to the circumstances upon which it grounded its decision to annul 

the arbitral award158. 

 

168. The Supreme Arbitrazh Court of Sinnograd, which is the competent authority at the 

place the SCC arbitration took place, decided to set aside the award rendered by 

Mr. Cavanaugh159 based on the relevant concern that a failure to do so would 

contravene Sinnoh’s public policy160, which rests on combating all forms of 

corruption161. 

 

169. This demonstrates that the Sinnoh authorities were mindful of the negative 

repercussions that enforcing an award tainted by corruption would bring to the 

credibility of the country’s legal environment, therefore taking action to set it aside 

to preserve the integrity of the country’s courts. 

 

170. However, the Mekari courts’ decision to enforce an award that had been properly 

set aside on relevant grounds demonstrates its disregard for the reasons that led to 

the annulment of the award at the seat of the arbitration, contrarily to what is advised 

under Art. V(1)(e) NYC. In addition, Respondent’s initiative to enforce an annulled 

arbitration award also represents a violation of the public policy from Mekar’s 

judicial system itself. 

 

b. The enforcement of the award was contrary to public policy. 

 

 
158 Maximov, ¶64; Baker Marine, ¶191; TermoRio, ¶54; Yusuf Ahmed, ¶126. 
159 Statement of Uncontested Facts, ¶62. 
160 Annex XIII, ¶7, p. 63. 
161 Ibid, ¶12, p. 64. 
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171. Art. V(2)(b) NYC establishes that the recognition and enforcement of an arbitral 

award may be refused if it would be contrary to the public policy of the country 

where it is sought. In this sense, national courts have demonstrated that Art. V(2)(b) 

can be used as basis for the refusal of enforcement of arbitral awards within its 

jurisdiction162. 

 

172. In TermoRio, the United States District Court for the District of Columbia ruled that 

Art. V(2)(b) NYC ought to be applied as grounds to deny the enforcement of a 

foreign award where the award undermines the public interest, the public 

confidence in the administration of the law or the security for individual rights163. 

Thus, the presence of corruption and the consequent lack of impartiality it creates 

constitutes a strong ground for a foreign award to be entirely annulled164, as a matter 

of public policy165. 

 

173. Respondent directly supported corruption within its own government structure by 

enforcing the award, which undermines the general security of an investors’ rights 

in Mekar and creates distrust as to Respondent’s commitment to administer the law 

in a fair manner and to maintain the sense of morality and justice within the 

country’s legal environment. 

 

174. The preamble of the CEPTA indicates its objective to “promote transparency, good 

governance, and the rule of law, and eliminate bribery and corruption in trade and 

investment”166. This attests that Mekar’s public policy standing is indeed one that 

contraposes corruption. However, Respondent infringed its own public policy by 

enforcing the award and ignored the NYC by doing so. This constitutes a breach of 

Chapter 9 CEPTA. 

 

175. Through this act, Respondent demonstrated to be complacent with a case of 

corruption it had the resources to combat, in disregard for Mekar’s public policy of 

 
162 Caribbean Bank, ¶12; Ascom, ¶9; De Rendón, p. 2; Linley Investments, ¶3.  
163 TermoRio, ¶938; Karaha, ¶9; Enron, ¶23; Getma, p. 9; Balkan, p. 22; Tatneft, p. 18; Hardy Exploration, 
p. 19. 
164 Schreuer, Malintoppi, Reinisch, Sinclair, 2009, section 273; Bishop, Marchili 2012, section 7.08-7.10. 
165 ILA Report, 2003, ¶29; Fernandez-Armesto, 2011, p. 138; Nappert, Rao, 2020, p. 357. 
166 CEPTA, preamble, p. 71. 
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opposing corruption. Consequently, the Mekari courts’ initiative to enforce this 

award did not fulfill the expected standard of evaluation of a signatory country to 

the NYC, especially pursuant to its Art. V(2)(b). 

 
176. While the lack of impartiality and independence from Mr. Cavanaugh are sufficient 

grounds to determine a fundamental breach of due process in the present case, the 

enforcement of an annulled arbitral award in Mekar against the public policy of the 

country reinforces the violation of Article 9.9 CEPTA. As such, Respondent’s 

disregard to the guidelines provided by the NYC are intrinsic to the understanding 

that Respondent fundamentally breached due process. 

 

4. CLAIMANT IS ENTITLED TO THE GRANT OF USD 700 MILLION IN 

COMPENSATION FOR THE DAMAGES INCURRED BY RESPONDENT. 

 

177. It has been previously established that the repeated violations of Chapter 9 CEPTA 

resulted in expressive financial losses for Claimant. The financial reflection of the 

measures adopted by Respondent then creates an obligation for Claimant to receive 

fair restitution for the damages it suffered through Caeli in Mekar.  

 

178. In this sense, it will be further demonstrated that (A) the Most Favored Nation 

clause in the CEPTA makes fair market value the applicable basis for the 

calculation of damages; (B) Fair Market Value provides the most accurate financial 

measurement of the damages inflicted upon Claimant; and (C) the rightful 

application of fair market value leads Respondent to the obligation of granting USD 

700 million in damages to Claimant. 

 

A. Fair market value is the applicable basis for the calculation of damages by 

virtue of the Most Favored Nation clause in the CEPTA. 
 
179. It is Claimant’s request that this Tribunal applies the FMV standard for the 

calculation of damages in the present dispute, as Art. 13 of the 2006 Arrakis-Mekar 

BIT stipulates167.  

 
167 Arrakis-Mekar BIT, p. 84. 
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180. Although Bonooru is not a party to this BIT, the MFN clause in Art. 9.7 CEPTA 

allows for third-party treaties to be applied in disputes that originate from the 

CEPTA, specifically in cases where such treaty offers more favourable conditions 

for the investor than the CEPTA itself168.  

 

181. In this sense, it will be argued in this section that (i) The application of the Arrakis-

Mekar BIT is not excluded by Art. 9.7 CEPTA; and (ii) Art. 13 of the Arrakis-

Mekar BIT must be utilized as the basis for calculating damages. 

 

i. The application of the Arrakis-Mekar BIT is not excluded by Article 9.7 

CEPTA. 

 

182. Article 9.7 CEPTA expressly dictates that substantive obligations in other 

investment treaties are subjected to the application of MFN169.  

 

183. The tribunal in CME ruled that treaty clauses concerning the calculation of damages 

indeed encompass the scope of a substantive obligation170. Accordingly, Article 9.7 

CEPTA must be respected in view of the quantification of damages in the current 

proceeding. 

 

ii. Article 13 of the Arrakis-Mekar BIT must be utilized as the basis for 

calculating damages. 

 

184. In Teinver, an American investor argued that the MFN clause contained in the 

United States-Argentina BIT allowed for provisions in the Australia-Argentina BIT 

to be invoked in the dispute, since they were more advantageous for the investor 

than the ones in the United States-Argentina treaty171.  

 

 
168 CEPTA, p. 76. 
169 Ibid. 
170 CME, ¶500; Garanti, ¶96; Teinver, ¶186; Impregilo, ¶99; A11Y, ¶95; CD Holding, ¶203; Feldman, ¶304. 
171 Teinver, ¶186. 
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185. The tribunal accepted this understanding, ruling that if a third-party treaty contains 

provisions for the settlement of disputes that are more favorable to the protection 

of the investor’s rights and interests than those in the basic treaty, such provisions 

may be extended to the beneficiary of the MFN clause172. 

 

186. Investors under the Arrakis-Mekar BIT will have the calculation of damages in 

related disputes be “equivalent to the fair market value of the investment 

immediately on the day before the measures inconsistent with the provisions herein 

were taken by the host State”173.  

 

187. This method for the quantification of damages is more favourable to Claimant’s 

interests than what is otherwise stipulated in Art. 9.21 CEPTA, which provides 

solely for market value. 

 

188. Consequently, it can be asserted that investors from Arrakis in Mekar are treated 

more favorably than Boonori investors in Mekar. This standard of treatment is 

expressly prohibited under the MFN clause in Art. 9.7 CEPTA174, since Mekar 

cannot offer to Claimant treatment that is less favorable than what it offers to 

investors from Arrakis.  

 

189. The misapplication of Art. 9.21 CEPTA and market value for the calculation of 

damages in the current proceeding would then create a breach of Art. 9.7 CEPTA, 

which this Tribunal must not permit. 

 

B. Fair market value provides the most accurate financial measurement of the 

damages inflicted upon Claimant. 
 
190. Not only is FMV the applicable basis for the calculation of damages in the current 

proceeding based on MFN, it is also the most relevant standard that can be used in 

view of the nature of Claimant’s claim in this respect. This is the case because FMV 

 
172 Maffezini, ¶56; Hochtief, ¶72; Gas Natural, ¶49; Itisaluna, ¶195; Doutremepuich, ¶197; Krederi, ¶341. 
173 Arrakis-Mekar BIT, p. 84. 
174 CEPTA, p. 76. 
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finds its most adequate scope of application in situations of violation of FET, which 

is the occurrence in the present dispute. 

 

191. In CMS, an American investor in Argentina entered into an arbitration proceeding 

due to a violation of the FET clause in the Argentina-United States BIT175. In the 

consideration of the appropriate standard for the calculation of damages, the 

tribunal applied the definition that FMV must represent the price at which the 

property of the company would be normally transferred, in a fair transaction 

environment at the moment directly before the unlawful interference in the 

investment176. 

 

192. The tribunal took the principle created in Chorzów into consideration177, according 

to which compensation should “wipe out all the consequences of the illegal act and 

re-establish the situation which would, in all probability, have existed if that act had 

not been committed”178. Therefore, compensation must seek to eliminate the 

consequences of the wrongful act179. 

 

193. Additionally, the tribunal in Talsud concluded that FMV finds a valuable scope of 

application in cases where the unlawful acts committed by the State result in long-

term losses for the investor in the form of a FET violation, even if these losses are 

not a result of an unlawful expropriation180. 

 

194. In this sense, FMV is the most adequate standard this Tribunal can use in the 

calculation of damages, since the very reason Claimant submitted the present claim 

is the illegal measures that Respondent adopted, which had significant financial 

repercussions on Claimant’s business. 

 

 
175 Ibid. 
176 Ibid. 
177 Ibid, ¶400. 
178 Chorzów, p. 47; AES Solar, ¶669; Watkins Holdings, ¶677; Hydro, ¶686; SD Myers, ¶315. 
179 Marboe, 2009, p. 756; Crystallex, ¶850; LG&E, ¶31; CMS, ¶400; Cairn, ¶1859; ESPF, ¶884; Cavalum, 
¶659. 
180 Talsud, ¶12-52; Starrett, ¶79; INA, ¶176. 
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195. Among the long-term monetary impacts caused by Respondent are: the illegal fines 

imposed by the CCM, which totaled the amount of USD 350 million181; the airfare 

caps that were applied to Caeli’s operation182; and Caeli’s sale to Mekar Airservices 

for merely USD 400 million183, a price that was negatively influenced by 

Respondent’s unlawful measures. Such instances had feasible detrimental impacts 

on Claimant’s financial sustainability. 

 

196. The temporal reference for the analysis of a company’s value in FMV is the moment 

before the State’s unlawful interference, and not after, which is what Respondent 

proposes. Hence, applying market value to the present dispute would mean to 

ignore the monetary repercussions of Respondent’s acts, since this standard would 

solely grant Claimant the current value Caeli’s assets, in disregard for the long 

history of Respondent’s acts that directly and negatively influenced this value. 

 

197. Consonantly, FMV is the most appropriate basis for the calculation of damages in 

the present dispute. It is the only valuation method that will allow Claimant to 

receive proper compensation for the full extent of breaches of FET committed by 

Respondent. Since a breach of FET is the central element of Claimant’s claim in 

this proceeding, this Tribunal must not ignore it in the quantification of damages. 

 

C. The rightful application of fair market value leads Respondent to the obligation 

of granting USD 700 million in damages to Claimant. 

 

198. By utilizing the FMV standard for the calculation of damages in the current 

proceeding, this Tribunal’s aim must be to allow Claimant to receive proper 

monetary restitution for the value that was lost due to Respondent’s measures in 

violation of FET. Ultimately, the quantification of Caeli’s FMV leads to the 

understanding that Claimant must be granted USD 700 million plus interest in 

damages. 

 

 
181 Statement of Uncontested Facts, ¶¶45-49. 
182 Ibid, ¶49. 
183 Ibid, ¶63. 
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199. According to Art. 13 of the applicable Arrakis-Mekar BIT, the awarding of 

compensation shall be equivalent to the fair market value of the investment on the 

day before the measures inconsistent with the State’s obligations184.  

 

200. The initial breach of FET that Respondent committed is dated 9 September 2016, 

which was when the first CCM investigation was initiated185. Thus, the award for 

damages must reflect the FMV Caeli possessed on this date. 

 

201. As indicated by the Aviation Analytics magazine and confirmed to be accurate186, 

Caeli’s peak valuation directly before the commencement of the first CCM 

investigation was of USD 1.1 billion187. Consequently, this is the base price 

Claimant must be allowed in damages for the current proceeding. 

 
202. Nonetheless, Respondent has already paid USD 400 million of this valuation when 

Mekar Airservices purchased Caeli188. The remaining USD 700 million are still yet 

to be paid. Therefore, the final sum that Claimant requests this Tribunal to grant is 

of USD 700 million, plus interest from the initial date of 9 September 2016. Only 

through this amount can Claimant return to the status quo that existed prior to 

Respondent’s interference and is suitable restitution for the full extent of unlawful 

acts committed by Respondent. 

 

 

 

 

 

 

 

 

 

 

 
184 Arrakis-Mekar BIT, p. 84. 
185 Statement of Uncontested Facts, ¶36. 
186 Procedural Order No. 4, ¶3. 
187 Annex IX, p. 57. 
188 Statement of Uncontested Facts, ¶63. 
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PRAYER FOR RELIEF 

 

 

203. Claimant hereby requests this Tribunal to: 

1. Find it has jurisdiction over the present dispute; 

2. Admit the CBFI’s amicus curiae submission; 

3. Dismiss the CPUR’s amicus curiae submission; 

4. Find that Mekar breached Chapter 9 CEPTA; 

5. Award Claimant USD 700 million plus interest in damages; 

6. Allocate all costs and fees related to this proceeding to Respondent. 

 

 

Respectfully submitted on 16 September 2021 

 

By: 

Team Córdova 

On Behalf of Claimant 

Vemma Holdings Inc. 


