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STATEMENT OF FACTS 

THE PARTIES TO THE DISPUTE 

¶1. Vemma Holdings Inc. (“Vemma” or “Claimant”) is an airline holding company 

incorporated in Commonwealth of Bonooru (“Bonooru”), with 100% ownership in Royal 

Narnian, a leading global airline. The shareholders of Vemma include private and institutional 

shareholders from Bonooru and Goponga, a central-Aslanian nation, along with the 

Government of Bonooru holding 31% to 38% shares until March 2020.  

¶2. The Federal Republic of Mekar (“Mekar” or “Respondent”), a country approximately 

1,600 km to Bonooru’s south is characterized for its prolonged political instability, mass 

migration from the country as well as exploitation of resource deposits by intermediate 

occupying powers. Caeli Airways (“Caeli”) was a part of Mekar’s civil aviation industry until 

2003 as an SOE for national routes. The 2008 financial crisis pushed Caeli into great distress. 

VEMMA’S EFFORTS TO TURN CAELI INTO A PROFITABLE AIRLINE 

¶3. As part of a privatisation program, Mekar decided to sell a controlling stake in Caeli 

Airways in a competitive bidding process. Vemma’s bid was successful and on 5 January 2011, 

Vemma acquired an 85% stake in Caeli Airways whereas Mekar maintained 15% ownership 

through Mekar Airservices Ltd.  

¶4. The Competition Commission of Mekar (the “CCM”) approved Vemma’s acquisition 

on 5 March 2011, and subsequently on 29 March 2011 a Share Purchase Agreement was 

entered into. 

¶5. In 2011, Bonooru unveiled the ‘Horizon 2020’ Scheme to optimally tap the tourism-

related infrastructure. A key part of this Scheme was to offer recurring subsidies to companies 

investing in tourism-related infrastructure in Bonooru and Vemma received the first subsidy 

under this Scheme on 28 October 2011. 

¶6. Vemma invested significant capital into Caeli Airways and within three short years of 

taking over the control and management of Caeli, Vemma turned Caeli into a venture 

generating net profit. Despite Vemma's profit generating strategies, officials from Mekar 

Airservices pushed Vemma to halt the growth of Caeli Airways. Vemma remained confident 

in the investment and persisted with its successful strategy. 

¶7. In April 2014, Mekar and Bonooru signed the Bonooru - Mekar Comprehensive 

Economic Partnership and Trade Agreement (the “CEPTA”). The agreement entered into force 
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on 15 October 2014. Mekar and Bonooru agreed to terminate the pre-existing BIT on 15 

October 2014. 

MEKAR ADOPTS UNFAIR MANEUVERS AGAINST VEMMA  

¶8. Owing to Caeli’s rapid expansion, the CCM launched a suo moto investigation into its 

activities (‘the First Investigation’). On 9 September 2016, the CCM indicated its intention to 

investigate existence of predatory pricing strategies by Vemma. At the time of the 

investigation, Caeli enjoyed a 43% market share in Mekar. As an interim measure, the CCM 

placed caps on Caeli Airways’ airfare to prevent it from earning supra-competitive profits in 

the future. 

¶9. Pursuant to a complaint from a consortium of small regional airlines in Greater Narnia  

in December 2016, the CCM launched another investigation into Caeli’s business activities 

focusing specifically on price undercutting on certain routes to and from Phenac International 

(‘the Second Investigation’).  

¶10. Subsequently, these airfare caps became a burden on Vemma amidst the deteriorating 

economic situation in Mekar. In late 2016, the Mekari MON began to rapidly decline in value. 

Despite the quickly changing value of the Mekari currency, the CCM continued to require Caeli 

Airways to abide by the unreasonable and unnecessary airfare caps.  

¶11. On 30 January 2018, with a view to stabilise its currency, Mekari government mandated 

MON as exclusive denomination. Due to the long-term outlook of the airline industry, this 

change hurt Caeli Airways’ profitability.  

¶12. On September 25, 2018, Mekar’s President passed Executive Order 9-2018 which 

granted subsidies for airlines operating in Mekar. Nevertheless, it denied subsidies to Caeli 

Airways because Bonooru owned a significant stake in Vemma. 

¶13. On 27 March 2018, Caeli’s claim against the CCM was registered in the Mekari Court 

but the hearing on interim measures was scheduled only in April 2019 due to a high volume of 

cases stemming from the economic crisis. 

¶14. By the end of August 2018, the CCM concluded its First Investigation and found a 

breach of Mekar’s antitrust legislation in the form of predatory pricing. It also noted that the 

Horizon 2020 scheme helped Caeli to drastically reduce its airfare below average avoidable 

cost. Accordingly, the CCM imposed a total penalty of MON 150 Million on Caeli. 

¶15. On 1 January 2019, the CCM completed its Second Investigation into Caeli. Its report 

concluded that Caeli had engaged in anti-competitive behaviour in conducting its business 
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activities in Phenac International Airport. Consequently, an amount of MON 200 million was 

imposed as fine on Caeli Airways and the airfare caps were continued. 

¶16. On 20 January 2019, representatives of Caeli appealed both orders of the CCM in the 

Mekari courts. On 15 June 2019, Justice VanDuzer released his interim decision on the airfare 

caps, declining to remove them.  

ECONOMIC ENVIRONMENT TURNS VEMMA INTO A DEAD DUCK 

¶17. The cumulative effect of Mekar’s actions put Vemma in a dire financial situation. Left 

with no options, Vemma acquired a bona fide offer from a third party, Hawthorne Group LLP, 

to buy its stake in Caeli. Under the Shareholders’ agreement, Vemma was required to offer 

Mekar Airservices Ltd. the right to purchase the shares at the price offered by the Hawthorne 

Group.  

¶18. Mekar disputed the validity of the Hawthorne Group’s offer due to the Hawthorne 

Group’s Moon Alliance membership. Mekar Airservices instead offered a significantly lower 

price for Vemma’s stake in Caeli Airways. The dispute over the validity of the Hawthorne offer 

was submitted to arbitration under the rules of the Sinnoh Chamber of Commerce with the seat 

of the arbitration in Sinnoh and Mr. Rett Eichel Cavannaugh as the sole arbitrator. 

¶19. On 9 May 2020, Mr. Cavannaugh released the award in favour of Mekar Airservices 

which was subsequently set aside by the Supreme Arbitrazh Court of Sinnograd on the grounds 

of corruption. However, Mekari court enforced the award on 23 August 2020.  

¶20. Vemma’s efforts between February and September 2020 failed to yield another buyer 

for its shares. As a result, Vemma sold its stake in Caeli to Mekar Airservices on 8 October 

2020 for 400 million USD.  

INITIATION OF THE ARBITRAL PROCEEDINGS 

¶21. After consistently being denied justice, and with no alternatives left, Vemma 

commenced these arbitral proceedings pursuant to Article 9.16 of the CEPTA and Article 2 of 

the International Centre for the Settlement of Investment Disputes Additional Facility Rules 

(“ICSID AF”).
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ARGUMENTS 

PHASE I: JURISDICTION AND ADMISSIBILITY 

A. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT CLAIMS UNDER ARTICLE 9 OF 

THE CEPTA AND THE ICSID ADDITIONAL FACILITY RULES 

¶1. The jurisdiction of the tribunal is based on the investor-state consent contained in the 

provisions of the investment treaties.1 The parties’ consent is often articulated in the investment 

treaty’s dispute settlement clause. Thus, the tribunal should define its jurisdiction by reference 

to the dispute settlement clause in question. 

¶2. Article 9.1 of CEPTA defines Investor as: 

“Investor means a natural person with the nationality of a Party or an enterprise 

with the nationality of a Party or seated in the territory of a Party that seeks to 

make, is making or has made an investment in the territory of the other Party” 

¶3. Article 2 of ICSID Additional Facility Rules provides, 

“The Secretariat of the Centre is hereby authorized to administer, subject to and in 

accordance with these Rules, proceedings between a State (or a constituent 

subdivision or agency of a State) and a national of another State…” 

¶4. The Claimant submits that it has standing before this tribunal on two grounds. First, the 

Claimant meets the criteria of ‘investor’ set out under Chapter 9 of the CEPTA [1]. Second, 

the Claimant qualifies as an investor under ICSID Additional Facility Rules as a ‘national of 

the state’ [2]. 

1. The Claimant qualifies as an ‘Investor’ as per Chapter 9 of CEPTA 

¶5. Investment treaties must be interpreted in accordance with the rules of interpretation 

codified in Article 31 and 32 of the VCLT.2 According to Article 31 of VCLT,3 the treaty shall 

be interpreted first in accordance with the ordinary meaning, and the purpose and object shall 

be considered as a supplementary approach. 

 

1 Casinos, ¶39 
2 Saluka, ¶296; Mondev, ¶43; Asian Agricultural, ¶38. 
3 VCLT, §31. 
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¶6. Article 9.1 of CEPTA4 defines the term ‘investor’ which includes an enterprise with the 

nationality of a party or seated in the territory of the party, that seeks to make, or is making, or 

has made investment in the territory of the other party.  

¶7. Here, the Claimant satisfies all the requirements mentioned under the definition of 

investor. It is an enterprise with the nationality of Bonooru,5 has its registered office in Szeto6 

and performs substantial business activities (to establish and continue business as national 

airline) in the same territory.7 

¶8. In conclusion, the Claimant successfully qualifies as an ‘investor’ as per the language 

of the applicable treaty which subsequently, grants it the right to file a claim under ICSID 

Additional Facility Rules. 

2. The Claimant is a ‘national of the state’ for the purpose of ICSID Additional 

Facility Rules 

¶9. A State-owned Enterprise (“SOE”) is separate and legally independent from the State,8 

and therefore, it should be treated in the same manner as a private enterprise, neither being 

privileged nor disadvantaged by its relation to the State. The functional test formulated by Aron 

Broches for the purpose of this Convention states that ‘a mixed economy company or 

government owned corporation should not be disqualified as a ‘national’ unless (a) it is 

discharging an essentially governmental function or (b) it is acting as an agent of the 

government’.9 

¶10. The Broches factors are remarkably similar to the attribution rules engraved in Articles 

5 and 8 of the ILC’s Articles on State Responsibility.10 In order to determine whether a 

particular entity was in fact a governmental entity engaged in carrying out governmental 

functions, the prerequisite is satisfaction of the structural and functional tests.11 

¶11. The Claimant submits that the acts of the Airline is not attributable to Bonooru either 

through the structural analysis [a] nor through the functional analysis [b]. 

 

4 CEPTA, §9.1. 
5 Notice of Arbitration, ¶1. 
6 Annex IV, §2. 
7 Annex IV, §(3)(a). 
8 Crawford, p. 6. 
9 Broches, p. 202; Schreuer, Malintoppi, Reinisch and Sinclair, p. 161 
10 Beijing Urban, ¶34. 
11 Maffezini, ¶79. 
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(a) Structural Analysis 

¶12. The ownership of a corporate entity by the state neither triggers the presumption of 

Statehood nor does it convert a separate corporate entity into an organ of the State.12 

¶13. In the present case, from its date of incorporation until March 2020, Bonooru retained 

minority shareholding in Vemma, which ranged between 31% to 38%.13 Apart from the 

minority stake, it also had only one government official in the board of directors who served 

as a non-executive member.14 

¶14. Furthermore, ‘it is an accepted principle of international adjudication that jurisdiction 

should be determined by reference to the date on which judicial proceedings are instituted. Any 

events taking place after that date will not affect jurisdiction.15 The institution of proceedings 

occurred on the date on which the request for arbitration was registered.16 ICSID Tribunals 

have applied this principle consistently.17 

¶15. The Secretariat received and registered the Claimant’s request for arbitration on 17 

November 2020. Hence, the change in the ownership structure of Vemma on 2nd March 2021 

will have no effect on the investment, and consequently on this dispute, because the act was 

completed before such change was brought to action. 

¶16. Therefore, all these factors conclude that from a structural point of view the Claimant 

was not a state-owned enterprise. 

(b) Functional Analysis 

¶17. In addition to the Structural analysis, the tribunals also consider control of the company 

by the state or state entities and the objectives and functions for which the company was 

established.18 The Claimant submits before this tribunal that while making an investment it was 

neither acting in exercise of governmental authority [i] nor working under the direction and 

control of the Government of Bonooru [ii]. 

 

12 Tulip, ¶289. 
13 Facts, ¶10. 
14 Annex IV, §152(4). 
15 Schreuer, p. 92, ¶36. 
16 Enron, ¶¶196–98, 396; El Paso (J), ¶135-36. 
17 Goetz, ¶72; Zhinvali, ¶407; Bayindir, ¶178. 
18 Maffezini, ¶76. 
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(i) The precise act in question was not in exercise of governmental authority 

¶18. ARISWA Article 5 represents a functional test of attribution. For an act to fall under 

Article 5 ILC, two conditions must be fulfilled, first, the act must be performed by an entity 

empowered to exercise elements of governmental authority, second, the act in question must 

be performed in the exercise of that delegated authority. 19 

¶19. The standing of an SOE under the ICSID convention is decided by the function it 

performs which in turn is determined by the nature of its activities instead of the purpose. When 

the activities and transactions at issue in the dispute are ‘commercial/private’ in nature, it is 

irrelevant whether an SOE is acting as an agent of the State or furthering the governmental 

policies or purposes of State.20 The pursuit of public policies cannot always be equated with 

the loss of the commercial nature of the specific activity undertaken. 21 

¶20. An SOE retains its independent legal personality and engagement in commercial 

transaction despite such transactions being crucial to the national economy and supervised by 

the government.22 Here, because of the connection with the Bonooru government, it is 

inevitable that some of the policy elements might have survived but that does not imply that 

company loses its essential commercial aims in the undertaking of the business. 

¶21. It is submitted that the Claimant participated in the process following an open tender 

with other competitors.23 The bid was selected because it proposed the most financially 

attractive business model for Caeli Airways’ development.24 Accordingly, it cannot be said that 

in respect of the investment, the Claimant was performing a governmental function.25 

¶22. Here, the domestic service provided by the Claimant was confined to the territory of 

the Respondent. The bid proposal for Caeli Airways focused on fleet renewal and expansion 

as well as route expansion. A member of the Claimant’s board of directors also explained that 

Caeli’s contacts with Phenac Airport would be lucrative for any investor and we seek to take 

the best out of it.26 The Claimant was keen to take advantage of Caeli’s brand and logo, valuable 

slots at two highly congested international airports, profitable group handling company, well-

 

19 EDF, ¶191. 
20 CSOB, ¶20. 
21 Tatneft, ¶147. 
22 Kristian, ¶¶207-72. 
23 Facts, ¶22. 
24 Facts, ¶24. 
25 Beijing Urban, ¶30. 
26 Facts, ¶23. 
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equipped technical base,27 get unparalleled access to the Respondent’s airline market28 and earn 

profits. 

¶23. The Claimant concentrated efforts on expanding routes for cross-continental travel to 

the Respondent29 and in the first quarter of 2014, the board decided to increase Caeli Airways 

international routes.30 The geographic positioning of Phenac Airport allowed Caeli to capture 

global connecting traffic and grow ahead of the market. In June 2011, it added more aircrafts 

to its fleet which was the ultimate aim of the Claimant.31 

¶24. The Claimant believed that limiting expansion would mean forfeiting unclaimed market 

share.32 Therefore, with the purpose of expanding the base internationally along with fleet 

renewal and expansion, it purchased Caeli Airways. The situation would have been different if 

business was undertaken on behalf of the State for the accomplishment of its public objectives. 

¶25. Hence, the course of action clearly suggests that the investment was commercial in 

nature rather than governmental as the object was to expand the business internationally. The 

tribunal must conclude that business-related aspects predominate in the Claimant’s operations 

and that it is thus entitled to claim as an investor under the CEPTA. 

(ii) The Claimant was neither under the direction nor control of the government of 

Bonooru 

¶26. A vital question to be asked while examining the control of an enterprise is whether it 

is functioning as an agent of the state.33 The official commentary to Article 8 of ILC provides 

that ‘some conduct is attributable to State because there exists a specific factual relationship 

between the entity engaged in the conduct and State.34 A factual relationship requires evidence 

of specific, concrete control over the disputed conduct, rather than general influence or overall 

control.35 

¶27. The ‘Effective Control’ test identifies the degree of control that is exercised by the State 

over the entity.36 The applicant has to demonstrate the existence of, first, a de facto link, second, 

 

27 Facts, ¶21. 
28 Facts, ¶23. 
29 Facts, ¶29. 
30 Facts, ¶31. 
31 Facts, ¶27. 
32 Facts, ¶29. 
33 ILC Commentary, pp. 42-43, 47-49, §§ 5,8. 
34 ILC Commentary, p. 47, §8. 
35 Prosecutor, ¶145; Genocide case, ¶406. 
36 Nicaragua case, ¶¶105 – 115. 
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control where it is clear that the acts have been ordered or imposed on the entity by the State. 

The conduct of a person or entity which is not formally an organ may be attributed to the state, 

provided that the entities act in ‘complete dependence’ on the State.37 

¶28. It is submitted before the tribunal that the Bonooru government’s shareholding was 

limited to 31% to 38% and it had only one government official during the time of acquisition 

evident from the Articles of Association which demonstrates that the government had no 

specific control over the investment made by it.38 

¶29. Hence, the evidence in this case does not establish that during the acquisition of Caeli 

Airways, the Claimant was acting as an agent of the government in any relevant sense of the 

word ‘agent’ as its conduct was neither under the direction nor specific or concrete control of 

the Government of Bonooru. 

¶30. Employing the Broches Test, it is submitted that Vemma Holding was neither acting 

as an agent of the government nor discharging an essentially governmental function during the 

investment.  

¶31. In conclusion, Vemma Holding is a ‘national of the State’ for the purposes of ICSID 

Additional Facility Rules Article 2. 

B. THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING AMICI SUBMISSIONS 

¶32. The legal standard applicable to amicus participation is explicitly included under 

Article 9.19 of CEPTA and Article 41(3) of ICISD AF Rules.39 The applicant submits that the 

tribunal should grant the leave sought for filing amici submission by CBFI [1] and reject the 

amicus submission by the external advisors to CRPU [2]. 

1. The CBFI should be allowed to submit its amicus brief before the tribunal 

¶33. It is submitted that CBFI’s submission assist the tribunal by, first, offering a different 

perspective [a]; second, there exist no conflict of interest [b]; third, it has significant interest 

in the proceeding [c]; fourth, it has considerable public interest [d]; and last, it addresses matter 

within the scope of the dispute [v] 

 

37 Herzegovina, ¶¶402, 404–06. 
38 Facts, ¶10; Annex IV, §152(4). 
39 Article 9.19 of CEPTA; ICSID AF Rules, §41(3)(a). 
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(a) CBFI’s submissions reflect valuable perspectives for the tribunal 

¶34. According to Article 41(3)(a) of ICSID AF Rules, the NDP should ‘assist the tribunal 

by bringing a perspective, knowledge or insight that is different from the disputing parties’.40 

In general, the applicant must demonstrate that its submissions would be sufficiently ‘different’ 

in content and perspective from those of parties.41 This inquiry focuses on applicant’s potential 

‘contribution of particular knowledge and expertise’ and ‘likely utility’ to the tribunal.42 

¶35. The amicus curiae participation through submission should be allowed in cases of 

appropriate subject matter by a suitable independent non-party which has the necessary 

experience, expertise and independence to bring before the Tribunal new perspectives and 

arguments.43 The CBFI is a national leader in public policy advocacy on national and 

international business issues and is focused on fostering a strong, competitive environment that 

facilitates growth and development of Bonooru as well as the Greater Narnian Region.44 This 

strongly demonstrates that as an independent body with relevant expertise on the subject matter 

that lies at the core of this arbitration, it is in a unique position to assist the tribunal. 

¶36. Here, CBFI is bringing a new interpretation with regard to ISDS Regime being 

consistent with the international norms facilitating participation of State-linked enterprises in 

commercial activities. Allowing important facts related to the business climate of Bonooru, the 

existing corporate structure in which enterprises operate, relationship between corporate 

governance and standing under ISDS provisions will provide this tribunal with an important 

and different perspective on the questions before it. 

¶37. The submission also identifies facts and business structures in impacting industries 

beyond the aviation sector that are crucial to the economic growth of Greater Narnia. Therefore, 

the CBFI brings before the Tribunal the economic concerns latent in the dispute and illuminates 

the lateral effect of the participation of State-linked enterprises in commercial activities, which 

have not been addressed by the parties. 

 

40 ICSID AF Rules, §41(3)(a). 
41 Bernhard, ¶57. 
42 Methanex, ¶48; Morris, ¶28. 
43 Aguas, ¶29. 
44 Amicus Submission, p. 16, ¶2. 
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(b) There exists no conflict of interest on the part of CBFI 

¶38. Instruments providing for amicus participation generally do not expressly require 

consideration of an applicant’s independence or impartiality. There is a degree of flexibility in 

assessing the consequences of affiliation. Not every kind of minor financial or factual 

relationship is, however, considered to be detrimental to independence.45  

¶39. Here, the CBFI resolved unanimously that Lapras Legal could vote in respect of the 

amicus submission in Vemma’s claim against Mekar since Lapras activities in relation to this 

dispute were restricted to only advising vemma in making strategies for third party funding and 

they are not even the direct funders to Vemma.46 The disclosures of CBFI clearly stated that 

‘No government, person or organization associated with Vemma or otherwise has provided 

financial or other assistance in the preparation of this document’.47 

¶40. A lack of independence would not preclude an amicus from providing useful 

perspective and information to a tribunal.48 Membership of a disputing party in an applicant 

does not mean a lack of independence of the applicant per se, but it must be assessed in light 

of additional requirement which is the ability to assist the tribunal by providing different 

perspective.49 

¶41. According to settled jurisprudence, the non-significant relationship to parties is no 

impediment to amicus status being granted. The question to assess whether an amicus remains 

independent is whether a relationship of control or the determinative influence of a party to the 

dispute on the writing of an amicus brief and therefore on its content can be ascertained. 50 

¶42. The independence factor is subsidiary to the issue of whether an amicus submission 

would assist the tribunal.51 Given the size and breath of CBFI’s memberships, nearly every 

dispute of interest to CBFI will directly involve at least one of their respective members; 

however, their contributions are not member specific, but reflect the perspective of the 

association based on its commercial experience. Hence, the apprehension of lack of 

independence is far-fetched and baseless. 

 

45 Schliemann, p. 369. 
46 PO4, ¶12. 
47 Amicus Submission, p. 16, ¶3. 
48 Eli Lilly, p. 2, ¶E.  
49 Baltag, pp. 279–310. 
50 Schliemann, p. 380. 
51 Harrison and Hew, pp. 72-92. 
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(c) The interest of CBFI’s members will be equally impacted by the outcome of this 

arbitral proceeding 

¶43. The amici participation should comport with the principles established by Article 41 of 

ICSID AF Rules and Article 9.19 of CEPTA52 which states that an NDP should have significant 

interest in the arbitral proceeding. Here, the amicus submissions are directly related to the core 

legal and other factual issues that are moot points in this arbitration. 

¶44. In 2014, CBFI members cumulatively invested USD 59 billion in the greater Narnian 

region.53 As stated above and in the proposed amicus brief, the CBFI members have made 

significant investments, thus, their interests may be equally impacted by the outcome of this 

arbitration. Hence, this case has foreseeable consequences for all Bonoori investors who have 

made sizable contributions of capital in Mekar yet, they have no other voice before this tribunal. 

¶45. Therefore, the impact of the decision in this case on the interpretation of ISDS 

provisions of current and future investment agreements in Mekar holds significant interest for 

all Bonoori businesses as they are frequent investors and have made substantial contribution.54 

(d) There is a considerable public interest in the subject matter of this arbitration 

¶46. Investment tribunals have considered whether an amicus applicant as demonstrated that 

there is a public interest in the subject matter of the arbitration, notwithstanding the fact that 

there is no such criterion is expressly included in ICSID arbitration rules or other instruments.55 

There is a considerable public interest in the subject matter of this arbitration as the deviation 

from the International norms facilitating participation of State-linked enterprises in commercial 

activities will have negative consequences on exchange of capital in Greater Narnia.56 

¶47. The conclusions from the interpretation of the relationship between corporate 

governance framework and standing under ISDS provisions is to have a broader impact on 

industries beyond the aviation sector that are crucial to the economic growth of Greater 

Narnia.57 

 

52 ICSID AF Rules, §41; CEPTA, §9.19.  
53 PO3, ¶11. 
54 Amicus Submission, p. 16, ¶9. 
55 Apotex, ¶¶35–6, Apotex (Appleton) ¶¶41–3; Resolute Forest, PO6, ¶4.7; Methanax (AC), ¶22. 
56 Amicus Submission, p. 17, ¶10. 
57 Amicus Submission, p. 17, Concluding Remarks. 
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¶48. In a nutshell, this case will have global implications for the investment protection 

regime, which must not be represented as protective of “purely private investment”.58 The 

interest of the petitioner in such public concern is genuine and supported by their well-

recognized expertise in the area. 

(e) The submissions address matters within the scope of the dispute 

¶49. With respect to the second criterion, we submit that the amicus submission addresses a 

matter within the scope of the dispute.59 This factor is intended to ‘avoid the unnatural 

broadening of the scope of the dispute.60 The amici is not permitted to turn the subject of the 

arbitration into a different dispute. Instead, it must assist the tribunal in resolving the dispute 

submitted by parties.61 

¶50. The petitioner should limit their submissions to matters specifically within the scope of 

the arbitral mandate. It should not introduce new issues that could expand the dispute.62  

¶51. The tribunal should accept CBFI’s submission as it has drawn conclusions about the 

relationship between corporate governance framework and standing under ISDS provisions, 

provide context regarding the nature of the aviation industry in Bonooru, and the impact of 

uncertainty on access to capital in Greater Narnia. Hence, this information fell within the scope 

of the dispute, as it is concerned with the question whether standing in ISDS mechanism is 

intrinsically tied to Claimant’s commercial activities alone or not. 

2. The submission of CRPU should be rejected by the tribunal 

The Claimant submits that the tribunal should bar the Amicus submission by the external 

advisors to CRPU on two major grounds, first, the application fails to address a matter within 

the scope of the dispute [a]; and second, the application fails to raise any novel argument before 

this tribunal [b]. 

 

58 Amicus Submission, p. 17, ¶10 
59 ICSID AF Rules, §41(3)(b); UNCITRAL Transparency, ¶41(1). 
60 Apotex, ¶27. 
61 UPS, ¶60. 
62 Piero Foresti, ¶5.20. 
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(a) The applicant fails to address a matter within the scope of the dispute 

¶52. While the amici should bring a particular knowledge that is different from the disputing 

parties, the term should not be interpreted as allowing submissions on matters not raised by the 

parties to the dispute, but rather a different approach to arguments already submitted in the 

dispute. Accepting to address a matter not raised by the parties themselves would in turn mean 

that the tribunal would exceed its mandate.63  

¶53. The prematurely alleging bribery without sufficient evidence may damage a party’s 

credibility and be perceived as an attempt to derail the procedure.64 The frequency of parties 

making unsubstantiated corruption allegations was considered regrettable.65 

¶54. When the Respondent takes no action in respect of the alleged illegal investment the 

same cannot be considered by the tribunal.66 The cases67 in which issue of corruption and 

illegality was considered were raised by the disputing parties making such submissions falling 

within the scope of the dispute. Here, the CRPU has raised a new jurisdictional question 

concerning the rationae legis jurisdiction of the Tribunal, a question that has not been raised 

by either party until the time. 

¶55. The amicus submissions on questions of jurisdiction on procedure, including the place 

of arbitration are not allowed as it is for the Respondent to take jurisdictional points and for the 

parties to fix the place of the arbitration.68 The amicus applicant cannot address jurisdictional 

issues when no such objections had been raised by the parties. 69 

¶56. Furthermore, the NDP submission should not unduly burden or unfairly prejudice either 

party.70 The submission which would unnecessarily burden the disputing parties by imposing 

further work, time and expense on them were to be rejected.71 In conclusion, accepting amicus 

brief of CPUR would unfairly prejudice and put unduly burden on Vemma by imposing work, 

time, and expense on the issue not raised by the disputing parties. The allegation raised by the 

amici is in all respects baseless. 

 

63 Friedland, p. 27. 
64 Hugeneder and Liebscher, p. 557. 
65 Thunderbird, ¶20. 
66 Plama, ¶128. 
67 World Duty, ¶179; Metal Tech, ¶279. 
68 UPS, ¶71. 
69 AES Summit (Unpublished).  
70 CEPTA, §9.19(3).  
71 Resolute Forest, ¶4.5; Philip, ¶¶52, 55. 
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¶57. The amicus submission by external advisors to CRPU fails to meet this pre-requisite 

and consequently, the tribunal should reject the submission. 

(b) No novel arguments have been raised by the applicant 

¶58. As the external advisors to CRPU have only raised a new jurisdictional objection that 

falls outside the scope of the dispute and has failed to address the matters raised by the disputing 

parties, they have not met the requirement of bringing a perspective, particular knowledge or 

insight that is different from the disputing parties mentioned under Article 41 of the Additional 

Facility Rules. 

¶59. In conclusion, the application by the external advisors to CRPU fails to meet the criteria 

for accepting an amicus submission and accordingly they should be barred from filing an 

amicus application, whereas, CBFI has satisfied all the requirements for filing an amicus 

application and should be granted leave for the same. 
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PHASE II: MERITS 

C. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA 

¶61. The numerous measures adopted by the Respondent has violated the fair and equitable 

treatment (hereinafter, ‘FET’) under Article 9.9 of the ‘CEPTA’. It is the Claimant’s 

submission that, first, the interpretation of FET violation should be based on the international 

standard and not on Respondent’s national standard [1]; second, the Respondent failed to 

accord fair and equitable treatment [2]; third, the impugned actions cannot be justified even in 

light of the Right to Regulate under Article 9.8 of the ‘CEPTA’ [3]; and last, the collective 

actions of the Respondent constitute creeping violation of the FET [4]. 

1. Interpretation of FET Violation Should Be Considered Based On The 

International Standard Not On The Mekar’s National Standard 

¶62. It is pertinent to highlight the interpretation of the FET for driving the course of the 

tribunal in the right way throughout the proceedings. The Claimant submits that the FET clause 

is based on the shopping list approach72 and it begins with minimum standard of treatment. 

(“MST”) 

¶63. The MST is a rule of customary international law73 which provides a set of essential 

rights that States are obliged to respect vis-à-vis foreign nationals and their property.74 

¶64. MST standard owns an absolute (rather than a relative) character, as  it would be 

completely independent of the host State’s legal system.75 So, the ultimate test to evaluate the 

merits of a complaint of mistreatment of an alien is whether he is treated in accordance with 

ordinary standards of civilization in light of international law.76 Therefore whether the 

insufficiency proceeds from the deficient execution of a reasonable law or from the fact that 

the laws of the countries do not empower the authorities to measure up to international 

standards is immaterial.77 

 

72 Martin Paparinskis, pp. 99-100. 
73 Crawford (2012), pp. 613-614. 
74 Sun reserve, ¶673; Glamis, ¶615; Gami, ¶96 
75 Fulvio Maria Palombino, p. 41; American state Department, p. 135. 
76 Roberts, ¶100. 
77 Neer, pp. 61–62. 
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¶65. Moreover, in the recent cases, a broader interpretation of this standard has been 

warranted by the tribunals78 thus, implying a lower threshold of the liability. 

2. Respondent Failed To Accord Claimant Fair and Equitable Treatment 

¶66. The different organs of the Respondent, separately or collectively, have violated various 

elements of the ‘FET clause’. The Claimant shall establish these violations of the FET through 

the violations by, first, the Judiciary, second, [a] CCM’s conduct [b]; and third, government 

measures [c]. 

(a) Conduct of the Judiciary has violated the denial of justice element of ‘FET’ 

¶67. Denial of justice can be pleaded if the relevant courts refuse to entertain a suit, 

subjecting it to undue delay, or administering justice in an inadequate way or where there exists 

a clear and malicious misapplication of the law.79 

¶68. The Claimant submits that, first, the Respondent has caused undue delay in hearing the 

application of the interim relief [i]; second, the rejection of the interim relief and delivery of 

the summary judgment was rendered in a seriously inadequate manner [ii]; and last, 

enforcement of the arbitral award by Mekari Courts was a gross misapplication of the law [iii]. 

(i) Respondent has caused undue delay in hearing the application of the interim relief 

¶69. The failure to render justice within a reasonable period is undue delay and constitutes 

the violation of Fair and equitable treatment.80 This reasonableness of time depends on the 

factors such as the complexity of the case, the significance of the interests at stake in the case, 

and the behaviour of the courts themselves81, legal nature of the case.82 

¶70. Furthermore, the national courts are expected to manage their caseload in a manner that 

prevents undue delays. The amount of work incumbent upon the Court, and the multitude of 

 

78 Vento, ¶¶ 284-84; Windstream, ¶352; Devas, ¶457; Merrill & Ring, ¶¶195-200; Chemtura, ¶215; Gold Reserve, 
¶567; Clayton, ¶¶433-35. 
79 Azinian, ¶102. 
80 Frontier petroleum, ¶334; Jan Paulsson, p. 177; Toto, ¶156. 
81 White Industries, ¶10.4.10.  
82 BE Chattin, ¶15. 
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lawsuits with which they are confronted, may explain, but not excuse the delay.83 So, 

congestion and backlogs cannot be an absolute defense for the state concern.84 

¶71. Here, the Claimant filed the application for injunctive relief regarding the removal of 

the airfare caps. However, it was denied the hearing for 14 months.85 This is a sheer delay to 

render the justice in a reasonable period of time considering the injunctive nature of the case 

and Vemma’s interests at stake.86 

(ii) The rejection of the interim relief and delivery of the summary judgment was the 

justice rendered in ‘a serious inadequate manner’ 

¶72. A party seeking injunctive relief has to show: (i) a substantial likelihood of success on 

the merits (ii) irreparable injury (iii) balance of interest; (iv) injunction is not adverse to public 

interest.87 

¶73. With respect to the merits, it is sufficient to demonstrate the existence of serious doubts 

as to the correctness of the legal analysis that underlies the Commission’s prima facie 

conclusion.88 Under the MRTP Act, the CCM was required to satisfy two conditions in order 

to impose interim measures, the conduct of an undertaking must give rise to a prima facie 

breach of competition law; and the measures can only be adopted in cases of proven urgency.89 

¶74. Predatory pricing can be established only when three essential conditions can be 

fulfilled: lowering the airlines' ticket price, increasing the frequency or capacity, with the 

intention to expel the other competitors, and then recoup their market share.90 

¶75. When Vemma acquired stakes in Caeli, it was apparent to the CCM that it had a few 

privileges such as the low-level cooperation with the Moon alliance91 which subsequently 

enabled it to offer new and improved services as well as lost cost airways. Further, route 

expansion was part of its bid proposal, all of which was accepted by the CCM.92 The expansion 

during 2014 on international routes was with the sole aim to mitigate the losses it suffered 

 

83 El Oro, ¶10. 
84 Chevron, ¶263. 
85 Facts, ¶44, 54. 
86 Facts, ¶53. 
87 Minnesota, p. 1326. 
88 IMS, ¶ 67; London, ¶¶138-149. 
89 MRTP, Section 4(e). 
90 Brooke, pp. 219-30. 
91 Facts, ¶25.   
92 Facts, ¶23. 
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during the winter season93 which was nothing but the carrier's usual seasonal practices. There 

was neither any evidence of expulsion from any other competitors. Regardless, the CCM led 

the investigation and imposed airfare caps. Thus, establishing a prima facie case on the merits 

for the Claimant. 

¶76. Further, in circumstances such as those of the present case where the applicants without 

interim relief would be exposed to a situation liable to jeopardise their existence94 has been 

considered as the situation of irreparable harm to the applicant. 

¶77. Additionally, there was no harm to the competition and any other party, with the 

removal of interim measures as it is evident that the Claimant was coordinating with CCM at 

every step.95 Therefore, in light of this, it is hard to presume that there was as such any threat 

to anyone. 

¶78. Furthermore, the injunction would have never affected the public interest adversely; in 

point of fact, it was severe remain against the airfare caps which would generously affect the 

public interest. As considering increasing inflation, other competitors were bound to build the 

cost while Caeli airways couldn't. This in all probability would have affected the Market 

competition thus, public interest as well. Moreover, there was no evidence that a grant of the 

interim relief would have affected the main action.96 

¶79. Therefore, it is not wrong to say that the Mekar court’s interim decision to reject the 

injunctive relief motion was deeply flawed in its reasoning. 

The Summary Judgment is a premature dismissal of the injunctive relief claim 

¶80. Summary judgment can be granted when the pleadings, discovery, and any affidavits 

show that there is no issue of material fact and legal intricacies.97 The courts are required to 

examine all evidence in a light most favorable to the party against which it would be ordered.98 

¶81. Serious procedural defects in proceedings by the judiciary such as not giving the right 

to be heard have been considered a violation of due process and thus, the denial of justice.99 

 

93 Facts, ¶31. 
94 Société, ¶47. 
95 Facts, ¶37.  
96 R Spain, ¶82. 
97 Liberty lobby, pp. 247-52; Bell, pp. 18-24; Matushita, p. 588. 
98 McKenzie, p. 367. 
99 Krederi, ¶46; Philip, ¶501. 
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¶82. Here, the legal basis of the challenged interim measures was itself in question. Further, 

during the crisis, whether the interim measure was proportionate and necessary, needed a 

detailed analysis of the financial position of the Claimant. 

¶83. Therefore, disregarding the material fact and legal intricacies, the judgment was 

prematurely delivered, without giving a proper opportunity to the Claimant to present its case. 

Accordingly, the interim decision and the summary judgment were instances of justice 

rendered in a serious inadequate way. 

(iii) Enforcement of the arbitral award by the Mekari Court is the gross misapplication 

of the law 

¶84. Investment arbitration has been used as a forum for adjudication of disputes arising out 

of domestic courts’ alleged misconduct concerns over national courts’ decisions about the the 

annulment or enforcement of arbitral awards in commercial matters under the NYC.100 

¶85. Article V(1)(e) of the New York Convention (“NYC”) states that enforcement of the 

award may be refused if the award has been set aside or suspended by a competent authority 

of the country in which, or under the law of which, that award was made.101 An award annulled 

in the country of origin has no existence for further enforcement in any other state.102 

¶86. Further, the principle of comity supports the recognition of annulment decisions in the 

absence of any fundamental flaw, in the same way an arbitral award without any fundamental 

flaw is similarly enforced.103 When the parties agree to a seat of the arbitration, this is akin to 

an exclusive jurisdiction agreement conferring jurisdiction on the courts of the seat as the 

supervisory court in the arbitration.104 

¶87. Here, the arbitral award was set aside by the highest authority at the seat of arbitration. 

However, the Mekari Court enforced the award which violates its international obligations. 

¶88. The Claimant further submits that the enforcement of this award by the host state’s 

court is also against public policy.105 According to the settled jurisprudence, an arbitral award 

rendered by the arbitrator should be set aside if the appellants had a reasonable basis to doubt 

 

100 Saipem, ¶155; White Insutries, ¶¶10-4.17 - 10.4.22; Frontier Petroleum, ¶¶525-527; Kaufmann-Kohler and 

Potesta pp. 81-83. 
101 NYC, §V(1)(e). 
102 P. Sanders, p. 43. 
103 Pemex, p. 106; Baker marine, p. 197; Spier, p. 288. 
104 Shashoua, ¶37; Balco, ¶115; Enercon, ¶117. 
105 UNCITRAL, §36 (b)(ii); NYC, §V(2)(b). 
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the arbitrator’s ability to be independent and impartial in pronouncing the award106 even 

without showing a specific effect on the decision.107 

¶89. Here, the claim of corruption was raised against the arbitrator Mr. Rett Eichel 

Cavannaugh by the CILS which was considered as a strong circumstantial evidence, enough 

for it to deny the enforcement of the award by the High court of Mekar. 

¶90. Nevertheless, it rejected the evidence presented by the CILS based on the reason that 

an investigation is going on against it by the Mekar Ministry of home affairs. However, the 

court apparently neglected to attempt the way that this report was additionally confirmed by 

the three autonomous specialists also which plainly made it away from any foreboding shadows 

that were contemplated by the Mekar high court.108 

(b) CCM‘s conduct has violated the various elements of ‘FET’ 

¶91. It is Claimant’s submission that the conduct of the CCM has violated the various 

elements of the FET such as due process, arbitrary and discriminatory conduct, and legitimate 

expectations. 

¶92. Due process of law is associated with notions of denial of fairness in the administration 

of justice and procedural fairness in the application of109, for instance, administrative 

procedures by the host State.110  It prohibits arbitrary and discrimination by governmental 

agencies.111 

¶93. A measure could be arbitrary if it is “not based on legal standards but excess of 

discretion, prejudice or personal preference.”112 Further, a claim of maladministration would 

violate the FET if it amounted to an “outright and unjustified repudiation” of relevant 

regulations.113 

¶94. In this regard, the Claimant submits that the first investigation [i]; as well as the second 

investigation [ii] was arbitrarily initiated by CCM; in addition to, the continuation of the interim 

measures has also violated the ‘FET’ Standard [iii]. 

 

106 Vinod, ¶10.  
107 Hwang and Lim, ¶¶51-57; Audley Sheppard, p. 238; UNCITRAL; Born, p. 2763. 
108 Annex XIV, ¶13. 
109 Lidercón, ¶167; Petrobart, ¶133. 
110 Corona Materials, ¶248. 
111 ELSI, ¶¶124, 128; Szwabowicz, p. 535. 
112 ELSI, ¶128; Crystallex, ¶578. 
113 Gami, ¶103. 
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(i) The first investigation 

¶95. The Claimant submits that CCM arbitrarily initiated the first investigation, thereby 

ignoring the due process of law. The provision under which the investigation was started 

required the threshold of 50 % of market share to be met by ‘a corporation’. Further, the 

exercise of discretionary power to start the investigation required the occurrence of rare 

exceptional circumstances.114 

¶96. Here, the Claimant at the time of investigation had only 43 % of the market share.115 

However, the CCM justified its act by taking the composite share of its Moon Alliance 

Member, Royal Narnian which is clearly against the above-mentioned provision. Moreover, 

both airlines were directly competing with each other, therefore, couldn’t be considered as a 

single economic entity as well for this purpose.116 

¶97. The ground of preferential secondary slot trading also highlights the arbitrary conduct 

of the CCM as there exists no proof of such conduct between both the entities. Additionally, 

secondary slot trading itself is a valid act that has been widely recognized117 and has also been 

found as a valuable instrument to increase the efficiency of slots and airports which eventually 

helps the consumers.118 

¶98. The CCM’s conduct of considering the market share of Alliance member also violated 

the legitimate expectations of the Claimant119 as it is due to their acknowledgment of 

Claimant’s association120 with Moon alliance member; it engaged in such co-operation which 

CCM itself frustrated by taking it as the ground of considering the composite shares. 

¶99. Moreover, the CCM should not have initiated the investigation at its discretion since 

there was no exceptional rare circumstance as airlines managing through alliance or receiving 

foreign subsidy was a common market practice in Mekar121 which was followed by the 

Claimant as well and the CCM never investigated any other airline on the same ground. 

 

114 MRTP, Section 2(a). 
115 Facts, ¶36. 
116 American Needle, pp. 11-17; Facts, ¶340. 
117 R, ¶54.  
118 J de Wit and G Burghouwt, pp. 147- 164; DAF/COMP, ¶¶51-57. 
119 Crystallex, ¶547. 
120 DAF/COMP, ¶¶32, 89.  
121 Facts, ¶¶11, 46. 
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(ii) The second investigation  

¶100. The MRTP act required the presence of sufficient evidence to start the second 

investigation.122 However, in disregard to this, the CCM started the investigation on the ground 

of abuse of dominant position. 

¶101. The dominant position refers to a position of economic strength enjoyed by an 

undertaking that enables it to prevent effective competition being maintained on the relevant 

market by giving it the power to behave to an appreciable extent independently.123 The market 

share of the company has been considered as the most important factor for determining the 

dominant position.124 

¶102. Here, the Claimant was managing its business on long-haul routes from Phenac 

International, where regional airlines were not flying.125 Hence, they were not the direct 

competitors and even if we take them as the direct competitor, it should only be for the short 

routes; therefore, the market share was bound to reduce significantly. As Caeli airways had 

market share of 43 % of all flights (including both regional and long routes) from the Phenac 

airport. Furthermore, in shorter routes, the other vehicle administrations have likewise been 

considered as the suitable alternative.126  In this way, the Caeli airways were directly competing 

with Train, Bus, and Car. This subsequently implies that the supposed piece of the pie will 

undoubtedly diminish all the more altogether, moreover, in terms of economic structure too it 

couldn’t b concluded that it was dominant enough to influence others. Nevertheless, the CCM 

arbitrarily started the investigation. 

¶103. Additionally, there was no sufficient evidence of the abuse of the dominant position 

(even if the same is to be assumed).127 

¶104. The two schemes launched by the Claimant didn’t have any exclusionary or loyalty 

effects.  The schemes launched by the Claimant were economically justified128 quantitative 

rebates129 and tend to meet the competition.130 Therefore, had no exclusionary effects at all. 

 

122 MRTP, Section 3(c). 
123 Aéroports, ¶147; EU, p. 1; Hoffmann, ¶¶5, 38. 
124 Hoffmann, ¶38. 
125 Facts, ¶38.  
126 British Airways/SN Brussels Airways, ¶¶29-32, ¶¶18-21; Negnman, Jaspers, Wezenbeek and Stragier, p. 1580. 
127 T Ramappa, p.161; Konkurrensverket, ¶24. 
128 British airways, ¶¶69, 86; Michelin, ¶73; Irish Sugar, ¶114. 
129 Hoffmann, ¶90; Michelin, ¶73; Irish Sugar, ¶114; Portugal, ¶50; British Airways, ¶246. 
130 Lorenz, pp. 216-217. 
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(iii) The continuation of the interim measures has also violated the ‘FET’ Standard 

¶105. Under the MRTP act131 and as a matter of settled law, the interim measures must be of 

a “temporary and conservatory nature and must be limited to what is necessary for the given 

situation.”132 

¶106. Here, the CCM imposed airfare caps when the economic situation in Mekar was fine. 

However, it failed to renew them when the financial environment worsened in the country thus, 

making it a disproportionate interim measure. 

(c) Government Measures Violated the ‘FET’ Standard 

¶107. The measures taken up by the Mekari government have violated the FET standard. In 

this regard, the Claimant submits that, first, the government measures were discriminatory in 

nature [i]; second, the Measures adopted by the government frustrated the legitimate 

expectations of the Claimant [ii]; and last, the refusal of the bona fide third-party offer along 

with all other measures constitutes abusive treatment [iii]. 

(i) The government measure was discriminatory in nature and lacked transparency 

¶108. The FET standard prohibits discrimination through specific targeting of a foreign 

investor133 or the means of conduct that amount to a ‘deliberate conspiracy to destroy or 

frustrate the investment’.134 State actions are considered as the discriminatory where ‘(i) similar 

cases are (ii) treated differently (iii) and without reasonable justification.135 

¶109. Transparency means that the legal framework for the investor’s operations is readily 

apparent and that any decisions affecting investments can be traced to that legal framework 

and be known to the investor.136 

¶110. Several tribunals have stressed the requirement of transparency in communicating with 

and providing information to, an investor. This requirement constitutes a significant factor in 

reviewing the state measures under the FET standard.137 

 

131 MRTP, Section 4(e).   
132 Camera, ¶19; Ford, ¶13. 
133 VandeveldE, p. 77; Siemens AG, ¶321; Corn Prods, ¶132. 
134 Glamis, ¶542; Cargil case, ¶298. 
135 Saluka, ¶¶312-13.  
136 Dolzer and Schreuer, p. 171; Vandevelde, pp. 83-84. 
137 Dolzer, p. 30; Tecmed, ¶154. 
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¶111. Here, the Claimant was not a state-owned enterprise of rather only a recipient of subsidy 

from the Bonooru. Therefore, comparable cases for the Caeli airways were not the state-owned 

enterprises such as Larry Air but rather the star wings and Jet aircrafts as like the Vemma they 

were also receiving the subsidy from other states, in fact, they were receiving higher subsidy 

than Vemma.138 Nevertheless, the Respondent denied subsidy to the Claimant, which 

ostensibly establishes the discriminatory conduct of the Respondent. 

¶112. The direct exceeding effect over the Claimant conspicuously demonstrates the bad faith 

from the Mekari government and reiterates the discriminatory conduct of the Respondent. 

¶113. Additionally, government’s communication with the investor lacked transparency as 

when the Claimant asked the government for the rejection of their application of subsidy it did 

not receive any response. Consequently, the Claimant never got the opportunity to posit its 

stand before the ministry.139 

(ii) The Measures adopted by the government frustrated the legitimate expectations of 

the Claimant 

¶114. An investor is entitled to have basic expectations that the host state will act in a 

consistent manner, free from ambiguity and totally transparently when dealing with an 

investor.140 While making any changes any changes to the policy framework the governments 

are required to be made mindful of the State’s contractual commitments, particularly after 

changes in government occur.141 

¶115. However, contrary to this the LPM government changed the whole economic climate 

in Mekar which was against companies like the Claimant’s. It forced usage of a deteriorating 

currency which had serious economic consequences over the Claimant.142 Further, it 

dscriminatory denied the subsidy and never endeavored to negotiate with the Claimant despite 

consequent requests for the same.143 

 

138 Facts, ¶46; PO4, ¶7. 
139 Saluka, ¶499. 
140 Tecmed, ¶154; Parkerings, ¶333; MTD, ¶166; LG & E, ¶139. 
141 Perenco, ¶562. 
142 Facts, ¶42.  
143 Facts, ¶53. 
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(iii) Refusal of the bonafide third party offer, among other measures, measures 

constitutes abusive treatment 

¶116. Abusive conduct can occur in the form of coercion, duress,144 and harassment145 

involving unwarranted and improper pressure, abuse of power, persecution, threats, and 

intimidation.146 Many situations can be considered as abusive conduct on the part of the host 

State such as interfering with, obstructing, or preventing daily business operations of the 

Claimant.147 

¶117. Here, the Respondent, from arbitrarily initiating the investigations to introducing 

discriminatory measures, attempted to apply pressure on the Claimant which impaired its 

protected investment. Additionally, the Respondent forced the Claimant to settle on a lesser 

amount148 by rejecting a valid third-party bona fide offer.149 

¶118. Vemma and Hawthrone Group LLP were only members of the Moon Alliance and there 

were no such associations between them which could raise the question of susceptibility to the 

offer made by it. Vemma was not the first airlines in which Hawthrone Group sought stakes as 

they had stakes in numerous airlines, hinting towards a general business practice as opposed to 

a specific practice.150 

¶119. Further, there is no evidence that the transfer had been overvalued, as Vemma’s 

investment in Mekar accurately valued 1.1 billion USD151 and here it was selling the property 

at 600 million MON, which cannot amount to an inflated price. 

¶120. Therefore, the Hawthrone Group LLP was a bona fide third party, not given atinflated 

terms and the Respondent the same wrongfully. 

3. The Respondent’s actions cannot be justified as ‘Right to Regulate’ 

¶121. The right to regulate is recognized under the international law, however, this right is 

limited by, inter alia, investment obligations. Therefore, when a State enters into a bilateral 

 

144 Desert line, ¶¶179, 185–187, 190, 193. 
145 Pope & Talbot, ¶¶156–181. 
146 Eureko, ¶237; Waste Management, ¶138. 
147 UNCTAD, p. 82. 
148 Desert line, ¶¶179-193. 
149 Re Coroin Limited, ¶65; Cunningham, ¶¶62-66. 
150 Facts, ¶56. 
151 PO4, ¶3.  
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investment treaty like the one in this case, it becomes bound by it and the investment protection 

obligations it undertook therein must be honored.152  

¶122. The decisions based on ‘political reasons’ or ‘one-sided arguments’ are set against 

legitimate public interest objectives.153 Therefore, such measures cannot be considered as the 

state’s right to regulate.  

¶123. Similarly, in the present case, LPM deliberately created a hostile environment for the 

Claimant by series of acts which were specifically directed in this direction so, that it withdraws 

its stakes in the Caeli airways. 

4. Collective actions of the Respondent constitute creeping violation of the FET 

¶124. A creeping violation of the FET is a process extending over time and comprising a 

succession or an accumulation of measures which, taken separately, would not breach that 

standard but, when taken together, does lead to such a result.154 

¶125. Taking an all-encompassing view of consequences of the measures complained of by 

the investor, including the contribution of such measures to its decision to sell its investments 

in the host state is conclusive for determining a cumulative effect, that amount to a breach of 

the fair and equitable treatment standard.155 

¶126. Here, the cumulative effects of the Respondent eventually forced the Claimant to sell 

its investments. Therefore, the act of the Respondent constitutes a creeping violation of the 

FET. 

¶127. In conclusion, it is submitted that the Respondent stands in violation of the FET 

standards under Article 9.9 of the CEPTA and should accordingly be held accountable for the 

consequences of the same. 

 

152 ADC, ¶423; AWG, ¶219; Eiser, ¶371.  
153 Azurix, ¶144, ¶¶375-376; Gold Reserve, ¶¶580, 590-91. 
154 El Paso, ¶518; Société Générale, ¶91; ILC Draft, §15.  
155 El Paso, ¶519. 
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D. THE COMPENSATION REQUESTED BY THE CLAIMANT IS THE APPROPRIATE 

STANDARD FOR THE BREACH OF ARTICLE 9.9 OF CEPTA 

¶128. The Claimant submits that the Respondent vide its actions in breach of the FET is liable 

to pay compensation for the breach of Article 9.9 of CEPTA in consonance with the 

international standards of full compensation.156 

¶129. The various actions taken by the Respondent, either individually or collectively, have 

violated the international obligation of the state to uphold the treaty standard of Fair and 

Equitable Treatment to the investment of the Claimant. For this purpose, the Claimant submits 

that, first, the causation exists between the actions of the Respondents and the injury caused 

[1], second, Fair Market Value is the appropriate standard of compensation [2] and third, the 

Claimant has not materially contributed to the injury caused, and economic situations cannot 

deny compensation to the Claimant [3].  

1. Causation exists between the actions of the Respondents and the Injury Caused 

¶130. It is submitted that the various actions, individual or collective, taken by the 

Respondents, have directly contributed to the injury caused to the investment of the Claimant. 

Causation refers to the issue of proving a causal link between the State’s conduct and the 

investor's injury.157 

¶131. Here, the continuous actions of the Respondent have frustrated the profitability of the 

investment and has strong-armed the Claimant into selling the investment to the Respondent at 

a fire-sale price. These actions have resulted in long term losses158 and total deprivation of the 

assets resulting in nationalization of the investment. This highlights the running contention of 

the Claimant that the Hon’ble Tribunal needs to consider the effect of the breach of the treaty, 

and not merely the nature of the breach of the treaty.159 

¶132. Henceforth, considering the balance of probabilities160 as an effective standard of proof, 

it is imperative to take into account the resultant effects of the said actions of the Respondents. 

As previously demonstrated, the actions of the judiciary vide undue and disproportionate delay 

in allowing the hearing for the injunctive application, caused irreparable harm to the Claimants. 

 

156 ILC Draft, §§12, 31, 36. 
157 ILC Commentary, p. 63, §31, p. ¶9; Silver, ¶513. 
158 CMS, ¶ 410. 
159 Sempra, ¶403. 
160 Gold Reserve, ¶685. 
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Secondly, the various actions of the CCM, which were not just in breach of the FET standard, 

but also, caused practical damage to the market presence of the Claimants. And, finally, the 

actions of the state in irregularities in subsidy distribution and alterations in currency 

dedication, coupled with the clear bad-faith intention of the LPM Government to wipe out 

privatization, strong-armed the Claimants, denying any opportunity for an arm’s length 

transaction, and forced a sale at fire-sale price. 

¶133. In the context of claims based on the fair and equitable treatment standard, arbitral 

tribunals have considered whether the unfair and inequitable aspect of the state’s conduct was 

the cause of the investor's injury.161 Hence, the causation did exist in the internationally 

wrongful acts of the Respondents, vide the breach of the Fair and Equitable Treaty Standard 

envisaged under Article 9.9 of CEPTA and the injury caused to the investment of the Claimant. 

2. Fair Market Value is the appropriate compensation standard 

¶134. The Claimant submits that Compensation standard should follow the “full reparation” 

principle of international customary law [a]; Fair Market Value is the appropriate standard for 

compensation [b]; Fair and Equitable Treatment violation has resulted in nationalization of the 

Investment [c]; Difference between Fair Market Value and Market Value is barely an academic 

exercise [d]; Respondent’s interpretation of Market Value is inadequate for compensation [e] 

and Fair Market Value standard should be accorded in line with Article 9.7 of CEPTA [f]. 

(a) Compensation standard should follow the “full reparation” principle of 

international customary law 

¶135. It is submitted that the actions of the Respondent stand in breach of the Fair and 

Equitable Treatment standard envisaged under Article 9.9 of CEPTA, which warrants full 

compensation payable for the breach of the treaty obligation.162 

¶136. Investment tribunals are unanimous that the applicable standard of reparation for 

violations of the fair and equitable treatment standard should be “full reparation” (restitution 

in integrum) for the loss suffered by the investor. They rely on the PCIJ Chorzow Factory case 

and the Draft ILC Articles on State Responsibility, which reflect customary international law 

in this regard. 

 

161 Lemire, ¶702. 
162 SD Mayers, ¶¶307-308. 
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¶137. The essential principle contained in the actual notion of an illegal act – a principle which 

seems to be established by international practice and in particular by the decisions of arbitral 

tribunals – is that reparation must, so far as possible, wipe out all the consequences of the illegal 

act and re-establish the situation which would, in all probability, have existed if that act had 

not been committed.163 

¶138. Article 31 of the Draft ILC Articles on State Responsibility similarly provides that: 

“The responsible State is under an obligation to make full reparation for the injury 

caused by the internationally wrongful act. Injury includes any damage, whether 

material or moral, caused by the internationally wrongful act of State.” 

¶139. Article 36 concerns compensation, the most practically relevant form of reparation in 

investment disputes, and provides: 

“The State responsible for an internationally wrongful act is under an obligation 

to compensate for the damage caused thereby, insofar as such damage is not made 

good by restitution. (…)” 

¶140. Based on these principles, it is generally accepted today that, regardless of the type of 

investment and the nature of the illegitimate measure, the level of damages awarded in 

international investment arbitration is supposed to be sufficient to compensate the affected 

party fully and to eliminate the consequences of the state’s action.164 

¶141. Therefore, it is imperative for the compensation standard to be sensitive of the effect of 

the breaches and adapt the “full reparation” principle in order to wipe out the consequences of 

the wrongful acts of the Respondents. 

(b) Fair Market Value is the appropriate standard for compensation 

¶142. FMV takes into account the valuation by the willing hypothetical buyer for specific 

attributes of the investment in an open, unrestricted market, as against Market Value which 

does not reflect attributes of an asset that are of value to a specific owner or purchaser that are 

not available to other buyers in the market.165 

¶143. The international customary law mandates full compensation for the breach of an 

international obligation. Such compensation should inherently wipe out the consequences of 

 

163 Chorzow, ¶47. 
164 Vivendi, ¶8.2.7. 
165 Starrett, ¶277; IVS, Section 30.6. 
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the wrongful acts of the Respondent, in order to restore the original ‘but for’ situation for the 

Claimant.166 

¶144. The breach of FET requires application of the FMV standard of compensation.167 The 

effect that has been caused by the breach, if results in long term losses, a consequence that 

renders the investment crippled in one way or the other, directly because of the actions of the 

Respondent, the same requires to have an evaluation on the standards of FMV. 

¶145. The damage suffered by Claimant can be defined as the difference between a real “as 

is” value of the investment – what the investor now actually owns – and a hypothetical “but 

for” value – what the investor would have owned if the host State had respected the BIT. 168 

¶146. This hypothetical value represents the value that should exist in the absence of the 

wrongful acts of the Respondent. The remedy for such breach, and the consequential injury is 

only available to the Claimant, when the MV awarded to the Claimants is Fair. 

¶147. Therefore, given the cumulative nature of the breaches that the Tribunal must 

compensate, and especially in view of its findings on FET that the Respondent’s conduct causes 

all the investments made by the investor worthless, the Tribunal shall apply the full reparation 

standard according to customary international law.169 

(c) Fair and Equitable Treatment violation has resulted in the effect similar to 

nationalization of the Investment 

¶148. The tribunal should essentially concern itself with the effect of the breach of the treaty, 

and not merely the nature of the breach. It is submitted that the criteria to determine whether 

or not to borrow the standards and techniques used in the case of expropriation are of a factual 

nature and depend on the type of asset or of damage at stake and the intensity of the interference 

with the economic position of the investor.170 

¶149. If the measures adopted by the State-produced effects are similar to those of an 

expropriation, tribunals tend to apply the same methods as in case of expropriation.  Thus, in 

the Azurix case171, in which Argentina’s violations resulted in the termination of a water 

concession, the tribunal ruled that:  

 

166 Enron, ¶363. 
167 CMS, ¶410. 
168 Lemire, ¶244. 
169 Crystallex, ¶846. 
170 Tschanz and Viñuales, p. 738. 
171 Azurix, ¶424. 
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“Compensation based on the fair market value of the Concession would be 

appropriate, particularly since the province has taken it over.” 

¶150. The cumulative nature of the breaches is best dealt by resorting to the standard of fair 

market value. While this standard figures prominently in respect to expropriation, it is not 

excluded that it might also be appropriate for breaches different from expropriation if their 

effect results in important long-term losses.172 

¶151. It is submitted that on various occasions, the line separating indirect expropriation from 

the breach of fair and equitable treatment can be rather thin and in those circumstances the 

standard of compensation can also be similar on one or the other side of the line. It is in such a 

case, where the effect of the breach of the non-expropriatory clauses of the treaty, such as FET 

standard, results into the effect(s) of that of expropriatory actions of the Respondent, the 

Tribunals have supplied the compensation standard envisaged in the expropriation clause to 

the breach of the treaty provision. 

¶152.  Hence, it is reiterated as a humble submission that the Hon’ble Tribunal should only 

be concerned with the effect of the breach, rather than the nature of the breach.173 Given the 

cumulative nature of the breaches that have resulted in a finding of liability, it is appropriate to 

apply the FMV to the determination of compensation.174 

(d) Harmonisation of the CIL and the Treaty Provisions with respect to Article 9.21 

of CEPTA 

¶153. It is not the contention of the Claimant that there exists a conflict between the treaty 

provision under Article 9.21 of CEPTA, and the international customary law, but the major 

concern is with respect to the interpretation of Article 9.21 of CEPTA by the Respondents. 

¶154. There is little to no difference in the meaning of the word “Market Value” and “Fair 

Market Value”. The World Bank Guidelines on the Treatment of Foreign Direct Investment175 

defines Fair Market Value as: 

“(…) the fair market value will be acceptable if determined by the State according 

to reasonable criteria related to the market value of the investment, i.e., in an 

amount that a willing buyer would normally pay to a willing seller after taking into 

 

172 CMS, ¶410. 
173 Sempra, ¶403 
174 Enron, ¶363. 
175 World Bank, §IV Section 5.  
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account the nature of the investment, the circumstances in which it would operate 

in the future and its specific characteristics, including the period in which it has 

been in existence, -he proportion of tangible assets in the total investment and other 

relevant factors pertinent to the specific circumstances of each case.” 

¶155. Moreover, the International Valuation Standards Council176 defines “Market Value” as: 

“Market Value is the estimated amount for which an asset or liability should 

exchange on the valuation date between a willing buyer and a willing seller in an 

arm’s length transaction, after proper marketing and where the parties had each 

acted knowledgeably, prudently and without compulsion.” 

¶156. The same principles are envisaged in the cases defining FMV.177 The tribunal has the 

authority to look into the principles of international customary laws178 in order to harmonize 

the interpretation of the treaty provisions in good faith and in line with the object and purpose 

of the treaty.179 

¶157. Therefore, in the absence of any particular valuation date mentioned in Article 9.21 of 

CEPTA, which makes a reference to the damages payable in MV, as it has been clearly 

mentioned in the Arrakis - Mekar BIT, the interpretation of the clause should be in line with 

the international customary law standard of full compensation, which is capable of wiping out 

the consequences of the wrongful acts. Any such attempt to slime the scope of the tribunal to 

award compensation less than the international customary law standard should be categorically 

rejected, as the attempt to purposefully create a difference between MV and FMV is essentially 

just an academic exercise.180 

(e) Respondent’s interpretation of Market Value is inadequate for compensation 

¶158. The compensation provided by the Respondents under MV barely compensates for the 

actual loss of the investment, thereby standing in breach of the ‘full compensation’ standard.181 

The International Valuation Standard Council clearly states that the essential ingredient of the 

“Market Value” is that it accords the estimated amount for which an asset or liability should 

exchange on the valuation date between a willing buyer and a willing seller in an arm’s length 

 

176 IVS, Section 30.1. 
177 Enron, ¶402; Azurix, ¶424. 
178 ICSID AF, §54. 
179 VCLT, Art. 31. 
180 Devas (Q), ¶205. 
181 Stans Energy, ¶797.  
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transaction, after proper marketing and where the parties had each acted knowledgeably, 

prudently and without compulsion.182 

¶159. Here, the transaction entered into between the Claimants and the Respondents for the 

sale of the shares in Caeli Airways was by no means an arm’s length agreement. The Claimants 

were coerced to make the sale at a fire-sale price. This came as a crippling effect of the bad-

faith actions of the LPM government to nationalize the investment and accord no opportunity 

to the Claimants to find a suitable third-party offer.  

¶160. It is clear however, that the Respondents have objected to the FMV standard of 

compensation just because they can, and not because they should. The undervaluation of the 

investment, purposefully caused to strong-arm the investor into selling the investment at fire-

sale price, does not meet the requirements of even MV, and more so, does not even cover the 

losses caused by the actions of the Respondent. 

(f) Fair Market Value standard should be accorded in line with Article 9.7 of CEPTA 

¶161. Failure to render compensation at FMV standard would breach the Most-Favored 

Nation treatment standard as envisaged under the CEPTA. States party to the investment treaty 

not subject investors and/or their investments to treatment less favorable than that which they 

accord to the investors and/or investments of other States. 

¶162. MFN clauses are an important element to ensure that foreign investors are treated on a 

basis of parity with other foreign investors and with national investors when they invest 

abroad.183 

¶163. It is submitted that compensation standard forms the substantive part of the treatment.184 

The application of the MFN treatment on the compensation standard is substantive in nature, 

the like situation with respect to the economic conditions or case specific application is not 

required.185 As, the Article 9.7 of CEPTA bars any procedural comparison of the treatment, 

compensation standard falls within the meaning of the substantive obligation, and as it has been 

worded in the treaty, it would be considered treatment if the same has been acted upon by the 

Respondents. 

 

182 IVS, Section 30.1. 
183 National Grid, ¶9. 
184 Newcombe and Pardell, p. 229; CME, ¶ 500. 
185 Newcombe and Pardell, pp. 226-230; Mercer, ¶7.21.   
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¶164. Hence, by the virtue of Arrakis-Mekar BIT according FMV, the same being in force 

and the Respondents, actually resorting to FMV compensations under the breaches of the 

treaty, the same standard should be applicable for the Claimants in the instance case, in order 

to avoid the disadvantageous position in like situation.186 

3. The Compensation cannot be mitigated in the absence of causation in the 

contribution of the Claimants 

¶165. Without prejudice to the above submissions, it is submitted that the Claimant did not 

materially contribute to the damage by any willful or negligent act or omission, which has 

resulted in the injury caused to the investment.187 Essentially, contributory negligence cannot 

be established in the absence of any material contribution towards the injury.188 

¶166. It is the Respondent’s burden to prove that negligence, if any, should have been 

‘serious’ or ‘gross’, establishing the degree of contribution through causality.189 

¶167. The injury to the investment was solely caused by the mala fide actions of the 

Respondent in breach of Article 9.9 of CEPTA. Causation, as previously demonstrated, clearly 

exists in the realm of the action-injury relationship of the Respondent, rather than that of the 

Claimant.190 

¶168. Additionally, for compensation to be mitigated for the economic situation, the crisis 

needs to be ‘dire’ and ‘serious’191, and it cannot be used to deny the full compensation to the 

Claimant as per the International Law standards. 

¶169. In conclusion, the Respondent owes the Claimant full compensation in line with the 

international customary law standards, i.e., the FMV, which amounts to USD 700 Million, 

along with the interest in order to ensure full reparation.192 

 

186 CMS, ¶500. 
187 ILC Draft, §39. 
188 Caratube II, ¶1188.   
189 ILC Draft, §39; Abengoa, ¶670. 
190 Gavazzi, ¶¶275-280.   
191 LG & E, ¶ 139. 
192 ILC Draft, §39; RWE Innogy, ¶¶144-149.   
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PRAYER FOR RELIEF 

For the foregoing reasons, Claimant respectfully requests this Tribunal to render an award in 

favour of Claimant, as follows: 

(1) To declare that it has jurisdiction over the present dispute;  

(2) To grant leave sought by CBFI to file amicus submission; 

(3) To bar the amicus submission by the external advisors to the CRPU; 

(4) To declare that the Respondent violated Article 9.9 of CEPTA; 

(5) To find that the Respondent’s liability is not precluded by way of Article 9.8 of 

CEPTA; 

(6) To direct the Respondent to pay compensation to the Claimant; 

(7) To declare the Fair Market Value as the appropriate mode of compensation; 

(8) To deny mitigation in the compensation awarded to the Claimant; and 

(9) To award interest on the compensation as required. 

(10) To award any other remedy that the Hon'ble Tribunal may deem fit. 

 

Respectfully submitted on September 16, 2021 

By:  

Team Crowford  

On Behalf of Claimant  

Vemma Holdings Inc. 

 

 

 


