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STATEMENT OF FACTS 

Dramatis Personae 

1. Vemma Holdings Inc. (“Claimant”) is an airline holding company incorporated in the 

Commonwealth of Bonooru (“Bonooru”), with ownership of leading global airlines, and party 

to the Moon Alliance with five other major airlines around the world. 

2. The Federal Republic of Mekar (“Respondent”) is a sovereign state with a developing 

economy that has a promising future, especially for its airline market. 

The Establishment of Vemma Holdings 

3. Bonooru and its airline industry had been regulated by the CAA, with BA Holdings and its 

subsidiary Bonooru Air acting as Bonooru’s national airline and holding a monopoly over the 

civil aviation market. 

4. After suffering losses due to oil shocks in 1973 and 1979, Bonooru created a scheme to 

privatize BA Holdings, with the CAA planning to sell up to 70% of the nation’s stakes in it. 

5. BA Holdings was then split into three airlines on 19 December 1984, one of them being Royal 

Narnian as the intended flag carrier of Bonooru to operate under the then newly established 

Claimant as the successor of BA Holdings, who upto this point stands with a 100% ownership 

of Royal Narnian.  

The Creation of the Investment 

6. Until 2003, Mekar’s civil aviation industry consisted only of two state-owned entities in the 

form of Aer Caeli and Caeli Airways until they merged into one Caeli Airways (“Caeli”). 

However, budgetary constraints of the Mekari government inhibited the growth and 

management of Caeli, which with the addition of the 2008 financial crisis pushed the Mekari 

government to create a privatisation scheme for Caeli. 

7. Mekar Airservices Ltd., a state-owned and controlled entity in charge of Caeli' privatisation, 

marketed Caeli for investment. On 5 January 2011, Claimant won the tender as the highest 

bidder with a tender valued at 800 million USD. Consequently, Claimant acquired an 85% 

stake in Caeli, with the remaining 15% held by Mekar Airservices, as well as the airline 

participation as a member of Moon Alliance. This acquisition was later approved by CCM as 

the national competition authority of Mekar.  
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8. Claimant also inherited existing discounts on airport services and landing and navigation fees 

enjoyed by Caeli at Phenac International Airport, along with twelve A340 aircrafts as part of 

its acquisition.  

Events Leading up to the Dispute 

9. Due to its stellar management strategies, Claimant turned Caeli into a profitable airline with 

considerable revenues in just three years after acquiring Caeli. Claimant was able to increase 

Caeli's demand by 21% domestically, and 17% internationally.  

10. After Claimant’s investment had become profitable, Mekar started to hinder Claimant’s 

performance. In September 2016, CCM started accusing Caeli of various anti-competitive 

practices even with the entrance of new low-cost airlines in Caeli’s main routes. The 

investigation conducted by CCM during this time also did not fulfill the 50% market share 

criterion under the MRTP Act (“The First Investigation”). 

11. The CCM then launched another investigation (“The Second Investigation”) into Caeli in 

December 2016 by the request of a consortium of small regional airlines in Greater Narnia,  

who are not direct competitors of Caeli. Thus, Claimant must undergo investigations conducted 

by the CCM which was arbitrary as it did not fulfill the criteria under MRTP Act. 

12. The value of Mekari MON began to fall in late 2016 due to several reasons attributable to the 

Mekari Government, such as weaker investor sentiment, state interference with the central 

bank, and tariff threats from trading partners. By March 2017, a currency crisis and inflation 

happened in Mekar, which reduced consumer spending and affected many sectors of the 

Mekari economy.  

13. In January 2018, Mekar passed a decree requiring all companies operating in the country to 

operate exclusively in MON, despite an ensuing currency crisis. The airfare caps were now 

hurtful to Caeli's financial situation. Caeli was repeatedly denied meetings with the Mekari 

officials, and their requests for judicial review to Mekari courts were delayed and unfruitful, 

followed by unsatisfactory and unclear reasonings. 

14. Despite the occurring economic crisis, Caeli was delivered sanctions by the CCM in the form 

of fines amounting to MON 350 million and an airfare cap which hurt Caeli's financial 

standing. Thus, Caeli was unable to maintain the airline operation’s profitability, forcing them 
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to apply for an unaffordable USD 200 million loan, which was later declined due to the inflated 

credit rate.  

15. In September 2018, the President of Mekar passed Executive Order 9-2018, granting subsidies 

and offering loans to several airlines operating in Mekar. However, Caeli was denied any 

financial assistance under this program despite being in similar circumstances with other 

airlines that received the subsidies.  

16. Claimant could no longer bear any more losses consequent to Mekari government’s measures. 

This leads to Claimant seeking out buyers for its stake in Caeli. When they received an offer 

of USD 600 million from Hawthorne Group LLP, Claimant communicated the offer to Mekar 

Airservices in accordance with the terms of the Share Purchase Agreement. However, Mekar 

Airservices disputed the validity of the offer to SCC Arbitration Institute.  

17. The sole arbitrator of the dispute, Mr. Rett Eichel Cavanaugh, rendered an award in favour of 

Mekar Airservices on 9 May 2020. However, a report from CILS alleged that Mr. Cavanaugh 

had received bribes from representatives of Mekar Airservices to render a favourable decision, 

leaking audio-recording of both parties’ conversation. Consequently, the Supreme Arbitrazh 

Court of Sinnograd set aside the award in August 2020. Nonetheless, the Mekari Court still 

enforced the award, and Claimant’s subsequent appeal was dismissed.  

18. Claimant then failed to yield another buyer, forcing them to sell their stake in Caeli to Mekar 

Airservices on 8 October 2020 for 400 million USD. On 15 November 2020, Claimant filed a 

notice of arbitration against Mekar. 

19. Bonooru implemented a bail-in program in order to save Claimant after its investment in Caeli 

had significantly hurt its financial standing. Through the program, Bonooru increased its 

shareholding to 55% and Claimant underwent large-scale structuring. 
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SUMMARY OF ARGUMENTS 

PROCEDURAL ISSUE: JURISDICTION 

The Tribunal has jurisdiction over the dispute as Claimant is a qualified investor under Article 

25(1) of ICSID Convention as Claimant is a private entity, not a State-owned entity, making it 

qualified to be as an investor in dispute in the current arbitration proceeding. Furthermore, as 

a private entity, Claimant was not acting as an agent of the government or discharging any 

governmental functions. Purely private and commercial conducts done by the Claimant can not 

be confused as exercising governmental conducts. Additionally, even after its restructuring, 

Claimant still maintains its investor status. 

 

PROCEDURAL ISSUE: AMICUS SUBMISSION 

The Tribunal should allow the amicus submission by the CBFI as the submission will be of 

huge help to assist Tribunal in deciding matters that are currently being disputed. CBFI had 

fulfilled all requirements set out under Article 41(3) of ICSID AFR. Firstly, CBFI’s amicus 

submission will assist the Tribunal in bringing new perspective. Secondly, the submission of 

CBFI is within the scope of the dispute. Thirdly, CBFI has proven its significant interest in the 

proceeding. Fourthly, CBFI’s involvement in the proceeding will not lead to a conflict of 

interest. Lastly, the submission will not disrupt the proceeding, unduly burden, or unfairly 

prejudice to any parties. On the contrary, the Tribunal should not allow the amicus submission 

by External Advisors to the CRPU as it does not fulfill standards set out in Article 41(3) of the 

ICSID AFR. Firstly, matters in CRPU’s submission is outside the scope of the dispute. 

Secondly, CRPU failed to prove its significant interest in filing their brief. Thirdly, accepting 

CRPU’s submission before this Tribunal would only disrupt the proceeding, unduly burden the 

parties, and unfairly prejudiced against Claimant. 

 
 

MERITS: FET 

The Tribunal should find that Respondent’s measures individually or aggregately have treated 

Claimant's investment unfairly and inequitably. Firstly, Respondent has arbitrarily carried out 

an investigation, imposed a sanction and enforced a set-aside award. Secondly, Respondent has 

denied Claimant’s justice by subjecting Claimant’s submission in the Mekari court with 

unreasonable delay when trying to review Respondent’s unreasonable measure. Thirdly, 

Respondent has discriminatively denied Claimant’s subsidy during the economic crisis. 

 



 

 xix 

 
MERITS: COMPENSATION 

The Tribunal should grant ‘fair market value’ standard compensation according to CEPTA. To 

begin with, Respondent violates the MFN clause under Article 9.7 of CEPTA by providing a 

more favourable compensation standard in Arrakis-Mekar BIT which uses the ‘fair market 

value’ standard, in contrast with Article 9.21 of CEPTA which provides the ‘market value’ 

standard. Therefore, Respondent is obligated to treat Claimant with a similar compensation 

standard as in the Arrakis-Mekar BIT. Alternatively, Claimant submits that the compensation 

standard should still be at ‘fair market value’ as Claimant suffered losses similar to indirect 

expropriation which according to principles of international law and CEPTA, the standard 

should be at ‘fair market value’. Additionally, Claimant’s acts and Mekar’s economic crisis 

cannot reduce the amount of compensation. Lastly, in the event that the standard of 

compensation is market value, Claimant must still be compensated as Respondent’s purchase 

of Claimant’s investment in the amount of USD 400 million cannot be constituted as a 

compensation.



ARGUMENTS

PROCEDURAL

SUBMISSION I: THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE

UNDER CHAPTER 9 OF CEPTA

[1] The jurisdiction of this Tribunal comes from the consent of Bonooru and Mekar to arbitration

stipulated under Article 9.17 of CEPTA. Within the article, the Tribunal has jurisdiction when

the submission of the claims satisfy the standards in Chapter II of ICSID Convention and

ICSID AFR.

[2] Respondent alleged that this Tribunal does not have jurisdiction over this dispute, as

Claimant is an SOE controlled by Bonooru, hence they are not ‘a national of a Contracting

State’ under Article 25 of ICSID Convention. However, Claimant has never been controlled

by Bonooru and its actions were commercial in nature.

[3] Consequently, Claimant submits that this Tribunal should uphold its jurisdiction in the

present case, as (A) Claimant is ‘a national of a Contracting State’ under Article 25 of ICSID

Convention; and (B) Claimant retained its standing even after the restructuring in March

2021.

A. CLAIMANT IS ‘A NATIONAL OF A CONTRACTING STATE’ UNDER ARTICLE

25 OF ICSID CONVENTION

[4] Article 25 of ICSID Convention stipulates that an ICSID tribunal has jurisdiction to resolve

disputes arising directly from an investment that took place between a Contracting State and a

national of a Contracting State.1

[5] Claimant submits that it constitutes as ‘a national of a Contracting State’ within the meaning

of Article 25(1) of ICSID Convention. According to ICSID Commentary and previous

tribunals, Article 25(1) of ICSID Convention can be interpreted using the Broches Test.2

Under this test, Claimant would qualify as ‘a national of a Contracting State’ as it was not (1)

acting as an agent of the government; or (2) discharging essentially governmental function.3

3 Ibid.
2 Schreuer, p. 161; CSOB, ¶17; BUCG, ¶33; Broches, pp. 344-345.
1 Maffezini-Jurisdiction, ¶74.
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1. Claimant was not acting as an agent of the government

[6] Previous tribunals have noted that for an entity to be an agent of the government, it must be

functionally used to pursue the interests of the State.4 This often happens through the use of

the State’s corporate control over the entity.5

[7] Presently, Respondent alleged that Claimant’s actions in investing and operating Caeli are for

the interest of Bonooru. It grounded its allegation on Bonooru’s minority shareholding within

Claimant and Bonooru’s Ministry of Transport and Tourism’s right to nominate an official to

a non-executive director position.

[8] However, Claimant submits that it did not act on behalf of the Bonoori government or for the

interest of Bonooru. This is due to the fact that Claimant’s actions were commercially

motivated.

[9] In Flughafen, the tribunal ruled that claimant was not acting on behalf of its State, even when

the government held ⅓ of claimant’s shares and the right to appoint a member of its board of

directors.6 The tribunal reasoned that because most of the company's shareholders are private,

Flughafen was duty-bound to abide by the interests of its private shareholders as the majority,

in comparison to the government as the minority.7

[10] Similarly, Claimant pursues the interest of the majority private shareholders in opposition to

the government. Private shareholders are entities driven by unique commercial interests

separate from the government. Where the government seeks to pursue certain political

criteria, private shareholders instead prioritize efficiency, profitability, and commercial

viability.8 Moreover, similar minority shareholding by other governments in major

international companies also shows this is a common business practice and not evidence of an

entity being an agent.9

[11] Claimant submits several facts which show that Claimant does not qualify as an agent. First,

the Bonoori government holds only 31-38% of the shares in Claimant, meaning that the

majority of Claimant's shareholders were private entities.10 Additionally, Claimant requires

10 Uncontested Facts, ¶10.
9 Volkswagen; Renault.
8 Shleifer, p. 754; Loch, p. 4.
7 Flughafen, ¶284.
6 Flughafen, ¶263.
5 CSOB, ¶20; Crawford (2002), p. 110; Fry, pp. 107-108.
4 BUCG, ¶¶39-40; CSOB, ¶19; Flughafen, ¶284; Feldman, p. 33; Blyschak, p. 35; Cortesi, p. 113.
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50% of voting shares at regular meetings, meaning Bonooru does not have nearly enough

shares to form any majority.11 Moreover, the one Non-Executive Director Bonooru has on

Claimant’s board of eight would not amount to any majority. Thus, Bonooru would not be

able to functionally use their control for their specific state interest.12

[12] It is also important to note the fact that Claimant was chosen through an open tender process

in competition with other private entities, and was chosen to manage Caeli due to its

commercial merits.13 This further proves that in investing and conducting its operations in

Mekar, it was acting as a commercial airline holding company, and not an agent for

Bonooru.14

[13] There also exists no evidence that in investing and operating Caeli, Claimant had been

following the interest of Bonooru. Instead, Misty Kasumi, a former high-ranking official of

Bonooru’s Ministry of Tourism, has attested that the Bonoori government had never

instructed Claimant to invest in Mekar.15

[14] Therefore, Claimant submits that its actions have never been done to pursue the interest of

Bonooru. Instead, Claimant's actions have always been commercially motivated, meaning

that it is not an agent of the government of Bonooru.

2. Claimant was not discharging an essentially governmental function

[15] Previous tribunals have used Article 5 of ARSIWA to determine whether an entity is

discharging an essentially governmental function.16 Within the article, the entity in question

must be empowered by that state's law when exercising elements of governmental authority

in the particular instance.17

[16] Respondent alleged that Claimant was empowered to exercise elements of Bonooru’s

governmental authority in providing aviation services in Bonooru as well as investing and

operating Caeli.18

[17] Contrary to Respondent’s allegation, Claimant submits it is not discharging an essentially

18 Response to the Notice of Arbitration, ¶3.
17 ARSIWA, Article 5.
16 BUCG, ¶34.
15 Annex VII, p. 55, l. 1875-1880.
14 BUCG, ¶¶40-41.
13 Uncontested Facts, ¶¶23-24.
12 Cadbury Report, ¶¶4.10-4.17.
11 Procedural Order No. 3, ¶3.
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governmental function as (a) Claimant’s conducts were not empowered by the law of

Bonooru; and (b) Claimant was not exercising elements of governmental authority.

a. Claimant's conducts were not empowered by the law of Bonooru

[18] Past tribunals have noted that empowerment by the State’s law may come in the form of

specific legal provisions or laws that prove the authorisation of the entity’s conduct as

involving the exercise of public authority.19 Empowerment only exists if there is a legal

provision or law that delegates exclusive governmental powers to Claimant.20

[19] Meanwhile, in the present dispute, there are no facts that could pinpoint Claimant's conduct

as being empowered by the law of Bonooru. Respondent may allege that Claimant is

empowered through Bonooru’s Constitutional Court decision21 and Claimant’s MoA.22

However, the Constitutional Court decision does not confer any powers nor obligations to

develop Bonooru’s aviation industry specifically to Claimant. Instead, it merely reinforced

the Bonoori government’s role in the aviation industry to protect their citizen’s right of

mobility.23

[20] Similarly, Claimant’s MoA cannot be used as an evidence of empowerment. Claimant’s MoA

is not a law enacted by the Bonoori government to delegate its obligations to Claimant, rather

a result of Vemma’s business operation through discussion by all of its shareholders regarding

the constitution of the company. Furthermore, Claimant’s MoA does not delegate exclusive

governmental powers. Instead, it merely mentioned its objective to assist the development of

the aviation industry,24 which is commonly found in various private aviation entities’

incorporation documents.25

[21] Presently, there was no delegated legal obligation from the Bonoori government to

Claimant,26 further proven by former Bonoori government official affirming the notion.27

Conclusively, Claimant is not empowered by the law of Bonooru.

27 Annex VII, l. 1877-1878.
26 See Procedural, Issue I, ¶¶19-20.
25 Turkish Airlines, Article 3(F); British Airways, Article 2(J).
24 Annex IV, l. 1519-1521.
23 Annex I, l. 1429; Annex III, l. 1489-1491.
22 Annex IV, l. 1519-1521.
21 Annex III, l.1493-1495.
20 Ibid.
19 EDF, ¶169; Jan de Nul, ¶166; Bosh, ¶173; Hamester, ¶180.
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b. Claimant was not exercising elements of governmental authority

[22] An entity acting in the public interest does not directly constitute an exercise of governmental

authority.28 Instead, past tribunals found that an entity was exercising governmental authority

when (i) the entity was established to exercise governmental authority,29 (ii) the conduct are

not commercial in nature,30 and (iii) the conduct is normally exercised by state organs.31

[23] Respondent alleged that Claimant exercised elements of governmental authority through its

conduct in providing aviation services in Bonooru as well as investing and operating Caeli.

However, Claimant submits that it did not fulfill the elements mentioned above, and therefore

had not exercised governmental authority.

[24] Firstly, Claimant was not created to carry out a governmental authority in providing aviation

services through Royal Narnian. Instead, Claimant was established with the goal of providing

air transport services and carrying out various business conducts in relation to aerial work.32

Furthermore, Claimant was created as a result of BA Holdings’ privatisation with the

intention of commercialising the airline industry to enhance profitability.33

[25] Secondly, Claimant’s conduct in investing and operating in Caeli was commercial in nature.

In assessing foreign investments conducted by private entities, it was noted that the activities

themselves were essentially commercial in nature.34 Presently, Claimant’s conduct was

commercial as it invested in Caeli due to the privileges it would inherit and the lucrativeness

the airline would bring.35 Moreover, much of the operations are focused on Caeli's expansion

to generate cash flow and profits.36

[26] Moreover, Respondent also alleged that Claimant is exercising governmental authority due to

it receiving subsidies under the Horizon 2020 program as a part of Bonooru’s Caspian

Project.37 However, common practices have proven that various private entities provided with

subsidies do not automatically classify them as exercising governmental authority.38 This is

38 Peng, p. 2-3.
37 Uncontested Facts, ¶28.
36 Uncontested Facts, ¶¶30, 34-35.
35 Uncontested Facts, ¶23.
34 CSOB, ¶20; BUCG, ¶35.
33 Uncontested Facts, ¶7.
32 Annex IV, l. 1906-1910.
31 EDF, ¶169; Crawford (2013), p. 43, ¶2.
30 ARSIWA Commentary, p. 43, Article 5 ¶5; Bayindir, ¶122; Hamester, ¶180.
29 Maffezini-Jurisdiction, ¶85.
28 EBO Invest, ¶342.
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due to the purpose of the subsidies given were for the entities’ commercial goals and benefits,

not for the government.39

[27] Similarly, the subsidies Claimant received is only to help Caeli’s operation of business.

Through the subsidies, Caeli was able to offer low-fare flights, expand airline routes, and

expand its fleet.40 Consequently, Caeli managed to increase the demand for its services by

17% and became the only consistently profitable carrier in Phenac International Airport.41

Therefore, the subsidies provided had assisted Claimant in conducting various acts that are

aligned with its commercial goals and benefits.

[28] Additionally, even Mekar itself received subsidies under the project to rebuild Phenac’s

port.42 Therefore, Respondent is not in a position to claim that Claimant’s actions are

attributable to the Bonoori government. In fact, Respondent’s claim would indicate that it

also exercises Bonooru’s governmental authority, seeing that Claimant received the same

subsidies from the same program as Respondent.

[29] Thirdly, Claimant’s conducts are mainly providing aviation services that cater to the Bonoori

people. That function is not reserved as a conduct of the State, as other airlines also provide

similar services alongside Claimant.43

[30] Therefore, Claimant is not exercising elements of governmental authority through both of its

conduct.

B. CLAIMANT RETAINS ITS STANDING EVEN AFTER THE RESTRUCTURING IN

MARCH 2021

[31] Bonooru conducted a bail-in measure to help Claimant’s financial standing in March 2021,

after Claimant submitted their notice of arbitration.44 This measure includes a change of

control and expansion of Claimant’s activities.45 Owing to such facts, Respondent then

alleged that Claimant had lost their status as ‘a national of a Contracting State’ per March

2021, rendering this a state-to-state dispute.46

46 Response to Notice of Arbitration, ¶4.
45 Ibid.
44 Uncontested Facts, ¶65.
43 Uncontested Facts, ¶9.
42 Response to the Notice of Arbitration, ¶18; Annex IX, l. 1952-1954.
41 Uncontested Facts, ¶¶30, 35.
40 Uncontested Facts, ¶¶29, 35.
39 Ibid.
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[32] However, Claimant submits that it had not lost its standing under ICSID Convention after

March 2021, as (1) Claimant is only required to retain its status until it submits the notice of

arbitration; and (2) Claimant’s submission did not constitute an abuse of process.

1. Claimant retained its standing until it submitted the notice of arbitration

[33] According to Article 25(2)(b) of ICSID Convention, a national of a Contracting State means:

“any juridical person which had the nationality of a Contracting State other than the State

party to the dispute on the date on which the parties consented to submit such dispute to

conciliation or arbitration…”

[34] The Convention did not mention anything further about the nationality requirement beyond

this date. Given its plain and ordinary meaning according to Article 31 of VCLT, Claimant is

only obliged to hold onto its Bonoori nationality until it has submitted the dispute to

arbitration, which they have done on 15 November 2020.47 Therefore, even if the Tribunal

found that Claimant has lost its status as a Bonoori private investor after March 2021, it bears

no relevance to Claimant’s standing in this dispute.

[35] Furthermore, past practices have supported this claim.48 In Rumeli, the tribunal considered a

case where the investor restructured during the process of arbitration. The tribunal still

allowed claimants’ submission, even when claimants were controlled by their home state

after the restructuring as claimants were still an investor with legitimate activities during the

alleged breaches.49 This view was also supported in Eskosol, where the tribunal emphasized

that the only important dates are the date of the challenged measures.50

[36] In this present dispute, Claimant was an investor when the measures done by Respondent

were conducted, namely the arbitrary measures starting in 2016,51 discriminative denial of

financial support in 2018,52 delay of judicial proceedings during the 2018 financial crisis,53

and enforcement of a corrupt award in August 2020.54 Consequently, Claimant should be

allowed to stand in this Tribunal.

54 Uncontested Facts, ¶62.
53 Uncontested Facts, ¶44.
52 Uncontested Facts, ¶48.
51 Uncontested Facts, ¶¶36, 45, 49.
50 Eskosol, ¶229.
49 Rumeli, ¶325.
48 Mendelson, p. 28; Rumeli, ¶325; Eskosol, ¶229.
47 VCLT, Article 31.
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2. Claimant’s action does not constitute as an abuse of process

[37] Respondent may allege Claimant of abusing the procedural rights to claim before an ICSID

Tribunal by allowing Bonooru to assist Claimant in this proceeding. In response to this

allegation, Claimant submits that there are no facts to prove that this constitutes an abuse of

process.

[38] Abuse of process is a limit to the exercise of some procedural rights in some abusive

circumstances.55 Past tribunals have ruled for abuse of process only when a claimant

restructures its investment to gain access to a foreseeable dispute with the host State that has

yet to happen.56

[39] Contrary to such practices, Claimant did not commit an abuse of process. Before the

restructuring, Claimant was a private holding company incorporated in Bonooru that

managed Caeli.57 Restructuring through the bail-in program was only done according to

Bonoori people’s demands and to save them from their unfortunate financial demise.58

[40] Additionally, the restructuring was done on 2 March 2021, after the filing of the Notice of

Arbitration on 15 November 2020.59 This proves that the restructuring was done after the

arbitration had commenced, not when the arbitration was only foreseeable. Thus, Claimant

has not committed an abuse of process and should be allowed to stand before this Tribunal.

[41] As Claimant did not lose its status as a ‘national of a Contracting State’ nor had committed an

abuse of process, the Tribunal should uphold its jurisdiction over this case.

59 Uncontested Facts, ¶¶63, 65.
58 Uncontested Facts, ¶65.
57 Uncontested Facts, ¶10.
56 Gaillard, p. 4.
55 Ascensio, p. 764.
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SUBMISSION II: THE TRIBUNAL SHOULD GRANT THE LEAVE CLAIMANT

SOUGHT FOR THE AMICUS SUBMISSIONS

[42] Article 41(3) of ICSID AFR and Article 9.19(3) of CEPTA set requirements for an amicus

submission to be accepted, which are (1) the submission will assist tribunal in bringing a new

perspective, (2) the submission is within the scope of the dispute, (3) the amici has a

significant interest in this proceeding, and (4) the submission will not disrupt the proceeding,

unduly burden, or unfairly prejudice to any parties.

[43] Pursuant to this, Claimant submits that, (A) the Tribunal should allow the amicus submission

filed by CBFI as they have fulfilled the requirements in filing a submission; and (B) the

Tribunal should bar the amicus submission of the External Advisors to the CRPU for failing

to fulfill said requirements.

A. THE AMICUS SUBMISSION BY CBFI SHOULD BE ALLOWED

1. CBFI’s submission brings a new perspective and will assist the Tribunal

[44] Respondent alleged that the amicus submission failed to offer a different point of view.60

However, Claimant submits that the submission is advancing a new perspective that is

different from the disputing parties.

[45] In Philip Morris, to be considered a new perspective, the submission should (i) provide

evidence of relevant factual and legal issues, and (ii) the knowledge, perspective and insight

are distinct from the disputing parties.61

[46] Firstly, the amicus provided evidence of relevant factual and legal issues. Previous tribunals

have noted that the evidence and new perspective introduced should not otherwise be

available if not for the amicus submission, to establish its ability in assisting the tribunal with

matters of the dispute.62

[47] In the present case, the Amici, an association of Bonoori investors, had shown their capability

in giving a detailed description of their background, expertise, and a practical perspective

regarding the business climate and existing corporate framework in Bonooru.63 Furthermore,

the submission is specifically submitted by the Amici’s directors, Ms. Gayathree

63 Amicus Submission by the CBFI, ¶¶1-3.
62 UPS, ¶46; Philip Morris, ¶24; Alicia Grace, ¶50.
61 Philip Morris, ¶7.
60 Mekar’s Application to Bar the Amicus Submission by the CBFI, l. 780-781.
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Thazhatuveetil, an aviation policy expert.64

[48] Secondly, the amicus provided knowledge, perspective, and insight that are distinct from the

disputing parties. In Bear Creek, the tribunal viewed that similarity in facts between the amici

and the disputing party does not mean the amici will not be able to bring a new and distinct

perspective.65

[49] Presently, the Amici is offering their perspective as a non-profit association. The Amici

represents Bonoori investors from various business backgrounds with different interests, thus

offering a collective expertise that will objectively assist the Tribunal in deciding matters

within the dispute. This is distinct from Claimant, as they are offering their insight as a

company in Bonooru.

[50] Therefore, the amicus submission should be accepted, as it offers new insights which prove

that business entities in Bonooru are independent from the influence of the Bonoori

government.66

2. The submission of CBFI is within the scope of the dispute

[51] Presently, Claimant submits that the Amici’s submission discusses a matter within the scope

of the dispute.

[52] In Piero, for a submission to be accepted, the amici must limit their submissions to matters

specifically addressed within the dispute, meaning that an amici cannot introduce new

contested issues that fall outside the scope of the arbitral mandate.67 Additionally, in Philip

Morris, it also has to address factual matters present in the proceedings.68

[53] In the present case, the disputed issue is about Claimant’s status as a disputing party within

this arbitration, whether or not it qualifies as a ‘national of a Contracting State’ that is

independent from Bonooru. The Amici had only provided its perspective on matters

specifically addressed within the dispute and did not introduce any new contested issues.

Amici’s submission lies in discussing matters related to the business landscape in Bonooru,

the existing corporate framework in which Claimant operates, and the nature of the aviation

68 Philip Morris, ¶23.
67 Piero, ¶5.20.
66 Uncontested Facts, ¶10.
65 Bear Creek-Procedural Order No. 4, ¶¶38-39.
64 Amicus Submission by the CBFI, l. 569-570.
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industry, which is Claimant's line of business.69

[54] Furthermore, the amicus submission emphasized the fact that Claimant is a private entity that

is operating outside the direction or instruction from the Bonoori government.70 Therefore,

this qualifies the submission as addressing factual matters present in the proceeding as the

submission revolves around the contested issue.71

[55] Therefore, Claimant submits that the amicus submission addresses matters within the scope

of the dispute, as required in Article 41(3)(b) of ICSID AFR.

3. CBFI has a significant interest in this proceeding

a. CBFI had proven its significant interest

[56] Respondent alleged that the Amici does not file its amicus in regards to public interest.

However, Claimant submits that public interest is not required by the standard set out in

Article 41(3)(c) of ICSID AFR.

[57] Article 41(3)(c) of ICSID AFR mentioned that an amici must have a significant interest in the

proceeding. The article is silent in regards to the need of involving public interest for the

submission to be considered as fulfilling ‘significant interest’. Given its plain and ordinary

meaning according to Article 31 of VCLT, the significant interest standard is the only

required standard for an amicus submission to qualify under this article.72

[58] In proving whether an ‘interest’ can be deemed as a significant interest, past tribunals stated

that the amici needs to show that they have ‘more than a general interest’ in the proceeding.

‘More than a general interest’ is fulfilled when the outcome of the arbitration impacts the

amici, their field of work, and is connected with the issues being disputed.73

[59] Presently, the Amici is an association whose members include businesses of all sizes, in all

sectors of the economy, and all regions of Bonooru.74 Its association lies in representing

Bonoori investors that rely on the stability and reasonableness of the investment protection

regime in Mekar, especially concerning dispute settlement mechanisms under CEPTA.75

75 Vemma’s Application to Bar the Amicus Submission by the External Advisors to the CRPU, l. 718-721.
74 Amicus Submission by the CBFI,  ¶2-3.
73 Apotex, ¶38; Philip Morris, ¶25; Alicia Grace, ¶52; Eco Oro, ¶34.
72 VCLT, Article 31.
71 Ibid, l. 540-555.
70 Amicus Submission by the CBFI, l. 547-549.
69 Amicus Submission by the CBFI, l. 557-559.
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[60] Currently, thirty-eight (38) members of Amici hold investment rights in Mekar where two of

its members are pursuing claims against Mekar. The outcome of the current proceeding will

surely influence the investment business landscape in Bonooru which is their field of work.76

Therefore, the Amici has proven that it holds a significant interest in the proceeding because

the outcome will be impactful to both the association and its members, particularly regarding

the interpretation of ISDS provisions in CEPTA.

[61] Conclusively, as CBFI’s amicus submission encompasses ‘more than a general interest’, the

Amici fulfills the requirement in Article 41(3)(c) of ICSID AFR.

b. Alternatively, CBFI had fulfilled the public interest requirement

[62] Even in the circumstances where the Tribunal happens to find public interest to be a crucial

requirement in Article 41(3) of ICSID AFR, Claimant submits that the Amici has fulfilled the

standard.

[63] The tribunal in Suez stated that for a matter to be deemed to have a public interest, it has to

have the potential to affect the operation of the industry and the public it serves.77 Similarly in

Vivendi, the tribunal established that the outcome of their arbitration involves a public interest

because it influences how the government and foreign investors will operate in the industry.78

[64] In the present case, the outcome of this arbitration will influence the investment protection

regime in Mekar, especially in regards to dispute settlement mechanisms under CEPTA that

affects the government and foreign investors’ operation.79 The current proceeding will be

used as a reference for future arbitrations concerning foreign investments, especially in the

field of aviation, for both Mekar and Bonooru. Hence, a clear interpretation of ISDS

provisions in CEPTA is necessary to protect investors’ right to an independent and impartial

judicial system.

[65] Additionally, the outcome will also affect the operation of Bonooru's aviation industry and

the whole public it serves. Bonooru is a nation that heavily relies on its aviation industry’s

economy. As of 2019, the industry has contributed nearly 13% of Bonooru’s GDP and 11.6%

for its total employment.80 The outcome of this arbitration could affect Bonoori investors’

80 Uncontested Facts, ¶6.
79 Vemma’s Application to Bar the Amicus Submission by the External Advisors to the CRPU, l. 718-720.
78 Vivendi, ¶18.
77 Suez, ¶18.
76 Amicus Submission by the CBFI, ¶¶8-9.
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reluctance in investing in Mekar. Consequently, Bonooru’s aviation industry will be impacted

by this change.

[66] Therefore, the Amici has proven that the outcome of this arbitration will have a significant

impact on the welfare of the Bonoori citizens, consequently fulfilling the public interest

requirement.81

4. CBFI’s involvement in the proceeding does not lead to a conflict of interest

[67] Respondent alleged that the participation of Lapras Legal Capital as Claimant’s funding

advisor while acting as an Amici could lead to a conflict of interest, and therefore Amici does

not fulfill the independence standard.82 However, Claimant submits that Amici’s involvement

does not lead to a conflict of interest.

[68] In Border Timbers, an amici is required to be independent from the disputing parties.83 To

determine an amici’s independence, the tribunal in Suez established that the amici needs to

disclose the nature of their professional and financial relationships with the disputing

parties.84 Presently, Amici has disclosed the relationship it holds with Claimant, where Lapras

Legal Capital is advising Claimant in regards to funding strategies of the proceeding.85

[69] Furthermore, Amici had clarified Lapras Legal Capital’s potential conflict of interest. Under

CBFI’s “Amicus Brief Submission Guidelines”, members of the executive committee are

barred from participating in discussions or voting when they may have a conflict of interest.

This occurs if the respective member “is a party to the case or has a direct financial interest in

the outcome of the case.”86

[70] However, Lapras Legal Capital is not a party in the present dispute nor has financial interest

in respect to the outcome of the case, its involvement merely reinforces its role as a financial

advisor. This was unanimously resolved in CBFI’s meeting on 29 March 2021.87

[71] Therefore, Amici’s submission did not lack independence, as Lapras Legal Capital had

disclosed its relationship and did not have a conflict of interest with the disputing party.

87 Ibid.
86 Procedural Order No. 3, ¶12.
85 Amicus Submission by the CBFI, ¶7.
84 Suez, ¶23; Gómez, p. 557.
83 Border Timbers, ¶49.
82 Mekar’s Application to Bar the Amicus Submission by the CBFI, l. 778-780.
81 Ishikawa, p. 373-394.
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5. CBFI’s submission will not disrupt the proceeding, unduly burden, or unfairly

prejudice any parties

[72] Lastly, Claimant submits that the amicus submission will not disrupt the proceeding, unduly

burden, or unfairly prejudice any parties. Instead, by admitting Amici’s submission, it will

assist the Tribunal in determining the issue that is currently being disputed.

[73] In Apotex, for the submission to not be disruptive, unduly burdensome, and potentially

prejudicial, the amici has to fulfil the requirement set under the administering rules.88 In

particular, the submission shall also solely focus on a contested issue.89

[74] In the present case, Amici has fulfilled all the requirements for amicus acceptance set out in

Article 41(3) of ICSID AFR; as Amici has proven that its submission solely focuses on the

contested issue of the proceeding,90 that it is able to bring a new perspective, and that it has

significant interest. Therefore, the amicus submission should be accepted.

B. THE AMICUS SUBMISSION BY EXTERNAL ADVISORS TO THE CRPU

SHOULD BE BARRED

[75] Contrary to CBFI’s submission, Claimant submits that the CRPU’s amicus submission should

be barred, as the external advisors to the CRPU has failed to abide by the standards stated in

Article 41(3) of ICSID AFR and Article 9.19(3) of CEPTA due to three alternative reasons:

(1) the submission is outside the scope of the dispute, (2) Amici do not have a significant

interest, and (3) the submission will only disrupt the proceeding, unduly burden the parties,

and is unfairly prejudiced against Claimant.

1. The External Advisors to the CRPU’s submission is outside the scope of the dispute

[76] As opposed to the standard in Article 41(3) of ICSID AFR and Article 9.19(3) of CEPTA,

Claimant submits that the amicus submission discusses a matter outside the scope of the

dispute.

[77] In UPS, a matter within the scope of the dispute should be something that assists the tribunal

with what has previously been submitted by the disputing parties.91 Additionally, in Piero, the

tribunal noted that an amici should not introduce a new contested issue in submitting their

91 UPS, ¶¶60, 71; Alicia Grace, ¶51.
90 See Procedural, Submission II, ¶¶54-57.
89 Infinito Gold, ¶38.
88 Apotex, ¶42.
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submission.92

[78] Previously, Respondent had questioned the jurisdiction of the Tribunal on the basis of

Claimant’s status as a Bonooru national, or a ratione personae basis. Consequently, a

jurisdiction related amicus must also discuss the issue of Claimant as a national of Bonooru.

However, Amici’s submission had brought a new issue of domestic corruption allegations

corresponding to the legality of Claimant's investment, or on a ratione legis basis. The

submission does not concern a matter previously submitted by the disputing parties, thereby

introducing a new issue.

[79] Therefore, as the jurisdictional question raised by Amici draws its origin from an issue which

has not previously been submitted by the disputing parties, the submission is a matter outside

the scope of the dispute.93

2. The External Advisors to the CRPU do not have a significant interest in the dispute

[80] Article 41(3)(c) of ICSID AFR stipulates that the amici has to have a significant interest in

the proceedings. As previously explained, the required element for an amicus under the

ICSID AFR is significant interest and not public interest.94 Therefore, Claimant submits that

even if Amici has claimed that there is a public interest, the Tribunal should still dismiss the

amicus submission as they have not proven their significant interest in accordance with the

standard of this article.

[81] As previously explained, more than general ‘interest’ can be proven when the outcome of the

arbitration impacts the amici and their field of work and that has to be shown in connection

with the issues being disputed.95

[82] Amici noted that their potential clients would be impacted by the existence of corruption, thus

disrupting their financial standing.96 However, Amici’s field of work only revolves around

external research work related to investments, such as auditing, analysis of companies’

performance, and preparation of investments.97 Regardless of the outcome of this arbitration,

Amici will always be able to continue working for Mekar and its domestic companies.98

98 Ibid.
97 Amicus Submission by the External Advisors to the CRPU, l. 625.
96 Amicus Submission by the External Advisors to the CRPU, l. 645.
95 Apotex, ¶38; Philip Morris, ¶25; Alicia Grace, ¶52; Eco Oro, ¶34.
94 See Procedural, Submission II, ¶¶58-60.
93 Amicus Submission by the External Advisors to the CRPU, l. 635.
92 Piero, ¶5.20.
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Otherwise, it is Amici’s burden to prove the gravity of these alleged corruption towards

potential investment and their financial standing, which they have failed to do so.

[83] Therefore, Amici have shown that the interests they are representing are of professional and

particular nature and does not fulfil the significant interest requirement in an amicus

submission.

3. The acceptance of The External Advisors to the CRPU’s submission will only disrupt

the proceeding, unduly burden the parties, and unfairly prejudice Claimant

[84] Lastly, an amicus submission should not disrupt the proceeding, unduly burden, or unfairly

prejudice either party. Claimant submits that Amici through its submission, has proven that

the acceptance of their submission will only disrupt the proceeding, unduly burden the parties

and unfairly prejudice Claimant.

[85] In Apotex, the amici had failed to fulfil the standards set under the administering rule on the

requirements of an amicus submission. Consequently, the tribunal ruled that the submission

would require unnecessary additional work, time, and expense which would be unduly

burdensome and potentially prejudicial.99 Furthermore, the tribunal in Biwater Gauff

emphasized that an amici’s views should help the tribunal in deciding the issues within the

dispute, while also minimizing additional burden.100

[86] Presently, the amicus submission has failed to demonstrate the way in which it will help

either party or the Tribunal. Moreover, Amici has failed to meet the previous requirements set

in Article 41(3) of ICSID AFR as they have brought up a matter outside the scope of the

dispute and have failed to prove their significant interest in the proceeding, signifying that it

would not be able to fulfil the purpose of an amicus submission.

[87] Instead, the amicus submission will only mean unnecessary additional work, time, and

expense for both the parties and Tribunal, which will disrupt the proceeding, unduly burden

the parties, and unfairly prejudice Claimant. Claimant concurs that Amici has failed to fulfil

the criteria in Article 41(3) of ICSID AFR, Amici’s submission should be barred.

100 Biwater Gauff, ¶55.
99 Apotex, ¶42.
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MERITS

SUBMISSION I: RESPONDENT’S MEASURES VIOLATED THE FAIR AND

EQUITABLE TREATMENT STANDARD UNDER ARTICLE 9.9 OF CEPTA

[88] The FET standard is an autonomous standard that generally guarantees the rule of law in the

treatment of foreign investors under the legal system of the host States.101 This standard of

treatment is stipulated under Article 9.9 of CEPTA which assigns the obligation for the

Respondent to take measures that do not constitute (a) denial of justice in criminal, civil, or

administrative proceedings; (b) fundamental breach of due process, including a fundamental

breach of transparency, in judicial and administrative proceedings; (c) arbitrary or

discriminatory conduct; (d) abusive treatment of investors, such as coercion, duress, and

harassment.102

[89] Previous tribunals have determined that measures amounting to FET breach can be assessed

both individually or aggregately. This is because measures may appear reasonable when seen

individually but would lead to violation of FET when viewed aggregately.103 Therefore,

Claimant submits that Respondent’s measures (A) individually and (B) alternatively, when

seen aggregately, had violated the FET standard.

A. RESPONDENT’S MEASURES INDIVIDUALLY VIOLATED ARTICLE 9.9 OF

CEPTA

[90] Claimant submits that Respondent has violated its FET obligation under Article 9.9 of

CEPTA since Respondent’s measures constitute (1) arbitrariness, (2) denial of justice in civil

proceedings, and (3) discrimination.

1. Respondent’s measures were arbitrary

[91] In the present case, Respondent had carried out arbitrary measures, namely: (a) CCM’s

investigations and sanctions; and (b) the Mekari court’s enforcement of an arbitral award

tainted by corruption.

103 El Paso, ¶518.
102 CEPTA, Article 9.9.
101 Bahgat I, ¶246.

17



a. CCM’s investigations and sanctions were arbitrary

[92] Previous tribunals have found that a measure is arbitrary if it is not based on a legal

standard104 or if it is not proportionally connected to a public purpose.105

[93] From 2016, CCM had conducted two investigations, placed airfare caps, and sanctioned

Claimant. Claimant submits that these measures were arbitrary due to two independent

standards, namely: (i) they violated the legal standard set under Mekar’s MRTP Act, and (ii)

they were not proportionally connected to securing Mekar’s aviation market.

i. CCM’s investigations violated the legal standards set under Mekar’s MRTP Act

[94] During Claimant’s investment in Mekar, Caeli was investigated twice by CCM. Firstly, CCM

conducted a suo moto investigation by its own will (“First Investigation”).106 Secondly, CCM

conducted an investigation after a report from other regional airlines in the Greater Narnian

Region (“Second Investigation”).107 However, neither the First nor the Second Investigation

had fulfilled the requirements under the MRTP Act. Consequently, the investigations were

arbitrary.

[95] Firstly, for the CCM to conduct a suo moto investigation, the corporation must obtain a

market share greater than 50%, pose a unique threat to the competition, and it must be evident

that the corporation's actions are likely to push competitors off the market.108

[96] These standards were not fulfilled during CCM’s first investigation. For instance, Caeli only

held a 43% market share, thus they did not fulfill the 50% market share requirement to be

investigated under the MRTP Act.109 Nevertheless, CCM unjustly combined Caeli’ market

share with Royal Narnian to fulfil the requirement, due to both airlines conducting secondary

slot trading.110

[97] Secondary slot trading is a common practice carried out by airlines under the same alliance,

and does not cause two entities to merge.111 In fact, sharing such benefits is one of the

111 European Commission (2003).
110 Uncontested Facts, ¶36.
109 Ibid.
108 MRTP Act, Chapter III ¶2.
107 Uncontested Facts, ¶38.
106 Uncontested Facts, ¶36.
105 Saluka ¶460; AES II, ¶10.3.7; Micula I, ¶525.
104 EDF, ¶303.
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purposes of being in an airline alliance.112 Therefore, CCM’s joint assessment of both entities’

market share violated Mekari Law and the best practices of competition law.

[98] Furthermore, Caeli did not pose a unique threat to the competition, nor was there any

evidence that Caeli’s actions were likely to push competitors off the market in the future.113 In

fact, new low-cost airlines still managed to emerge in Caeli’s main routes114 showing that

Caeli’s actions did not negatively impact competition in Mekar.

[99] Secondly, according to the MRTP Act, CCM is allowed to initiate investigation for companies

that have at least 10% market share if there is a report from a direct competitor.115 However,

CCM did not fulfill this requirement when conducting its Second Investigation, as the reports

by regional Greater Narnian airlines were not from Caeli’s direct competitors.116

[100]In the aviation industry, direct competitors are airlines that operate in the same market and are

direct substitutes of each other.117 Presently, Caeli provided long-haul routes international

routes between cities in different countries,118 while the regional airlines in Greater Narnia

operate on short-haul domestic intercity routes.119

[this image is for illustration purposes only]

119 ECA, p. 2.
118 Uncontested Facts, ¶38.
117 OECD, p. 5.
116 MRTP Act, Chapter III Paragraph (2)(a).
115 MRTP Act, Chapter IV, p. 50.
114 Uncontested Facts, ¶33.
113 Uncontested Facts, ¶36.
112 ECA, p. 3; De Wit, p. 151.
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[101]As seen in the illustration, these regional airlines routes have different origins and

destinations with Caeli’s flights, which shows that they are not direct substitutions of each

other.120 Thus, they are not Caeli’s direct competitors. Instead, Caeli’s direct competitors

would take its form in airlines such as JetGreen or Star Wings, who share similar routes with

Caeli. Therefore, the report by the regional airlines was not from a direct competitor and does

not fulfill the requirement in MRTP Act.

[102]Therefore, since the requirements to investigate under the MRTP Act were not fulfilled, this

shows that Respondent has carried out arbitrary investigations.

ii. CCM’s sanctions were not proportionally connected to securing Mekar’s aviation market

[103]Throughout the arbitrary investigation, CCM had also inflicted airfare caps towards

Claimant. However, Claimant submits that the airfare caps were not proportional to their goal

of ‘securing’ the aviation market.

[104]In Electrabel, a rational policy aiming to address public interest matters would not be

arbitrary, if it has a proportional impact towards the investor.121 Accordingly, proportionality

would be fulfilled if a measure was suitable, necessary, and not excessive in achieving a

legitimate policy goal.122

[105]In the present case, CCM had imposed the airfare cap to prevent Caeli from committing

predatory pricing strategies.123 However, the airfare cap was unproportional when

implemented during Mekar’s economic crisis, as CCM's goal would have been achieved even

without the airfare cap.

[106]Due to the occurring inflation and denomination of airfare into MON,124 Caeli was unable to

balance the price between its airfare and the airline's operational cost. Thus, Caeli was

already unable to profit.125 Nonetheless, CCM still implemented the airfare cap which was

also pegged into an outdated rate.126 Consequently, Claimant’s shares continued to decrease

and incurred significant losses on several routes. Claimant also had to conduct several

cost-cutting measures which hurt its popularity. Adding salt to the wound, CCM kept the

126 Uncontested Facts, ¶43.
125 Uncontested Facts, ¶42.
124 Ibid.
123 Uncontested Facts, ¶37.
122 Ibid.
121 Electrabel, ¶179.
120 European Commission (2010), ¶23.
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airfare cap in place until the joint market share of Caeli and Royal Narnian were to fall under

40% and refused to inspect any of Claimant’s appeal for its lifting.127

[107]Accordingly, Respondent could have still achieved its goal without having to inflict such

harm on Claimant's financial situation. Had CCM revoked the airfare cap, Caeli would not

have risked its business by providing airfare lower or above market price, as the economic

crisis already affected Caeli’s ability to maintain its operations. At the very least, if CCM did

not intend to frustrate Claimant’s investment, CCM could have adjusted the airfare cap at a

reasonable rate. Thus, it is evident that there were less severe means for CCM to achieve its

goals which would not excessively burden Claimant.

[108]Having proven that CCM’s sanctions were unsuitable, unnecessary, and excessive, the

sanctions imposed were not proportional to their goal of ‘securing’ the aviation market.

b. The enforcement of a set aside award was not based on a legal standard but on

Respondent’s discretion, prejudice, or personal preference

[109]Previous tribunals have established that investors are protected from court decisions that

breach the standards of protection in the relevant treaty.128 This includes reviewing whether

an enforcement of a foreign arbitral award is arbitrary under the BIT’s FET standard.129

Therefore, this Tribunal has the authority to review whether the Mekari Courts’ decisions to

enforce the set-aside SCC award constitutes as Respondent’s arbitrary measures under

CEPTA.

[110] Consequent to various unfair treatment that Claimant must endure, Claimant decided to sell

its investment. However, when Claimant had obtained a reasonable offer from Hawthorne

Group, Respondent disputed the offer and filed a request for arbitration to SCC.

Consequently, the award was rendered in favour of Respondent and dismissed Claimant’s

chance to receive a reasonable offer. However, it was later found that the decision was due to

the bribe that the sole arbitrator, Mr. Cavannaugh, had received from Respondent. Based on

this evidence, the Supreme Arbitrazh Court of Sinnograd set aside the award.

[111] Unironically, the Mekari Courts still enforced the SCC award.130 Claimant submits that the

Mekari Courts’ decisions were arbitrary as it was not based on a legal standard but on

130 Uncontested Facts,¶¶61-62.
129 Frontier Petroleum, ¶525.
128 Infinito Gold, ¶360; Azinian, ¶99.
127 Uncontested Facts, ¶49.
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discretion, prejudice, or personal preference.131 This is due to the fact that the decisions were

not in accordance with (i) international agreements; and (ii) Mekari domestic law.

i. The Mekari Courts’ decisions was not in accordance with international agreements

[112] Article V(1)(e) of the New York Convention ensures that an award which has been set aside

by the seat of arbitration should not be enforced. By choosing a seat of arbitration, the parties

had agreed that the court of the arbitral seat will have the authority to determine the award’s

validity. Thus, a set aside award has no validity in any other jurisdiction since the setting

aside renders the award non-existent.132

[113] Presently, the enforcement of the set-aside award has violated Mekar’s international

obligation, shown by various international practices regarding the New York Convention,133

because the award was no longer valid nor ceased to exist to be set aside by the Supreme

Arbitrazh Court of Sinnograd.

[114] Moreover, in Chevron II, the appellate court’s enforcement of a corrupt judgement was

deemed to be a violation of respondent’s FET obligation under the Ecuador-US BIT.134

Similarly, the High Commercial Court of Mekar’s enforcement of an award tainted with

corruption violates Respondent’s obligations to treat investors fairly and equitably under

Article 9.9 of CEPTA. This is also not in line with CEPTA’s values of eliminating bribery and

corruption.135

[115] Conclusively, it is proven that the Mekari Courts’ decisions to enforce the SCC award was in

violation of both the New York Convention and CEPTA.

ii. The Mekari Courts’ decisions was not in accordance with Mekari domestic law

[116] Pursuant to Article 36 of the Mekar Commercial Arbitration Act, enforcement of an arbitral

award should be refused if it contradicts the public policy of Mekar.136 Accordingly, Mekari

jurisprudence establishes that denying enforcement of an award due to corruption would be

satisfied by the existence of circumstantial evidence, such as limited consideration of

136 Annex XIV, ¶7.
135 CEPTA, l. 2495.
134 Chevron II, ¶¶8.59-60.
133 Ciments, p. 1-2; Travis Coal, ¶¶37, 73.
132 Tweeddale, p. 137-138.
131 EDF, ¶303.
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evidence on record.137 Therefore, with the existence of circumstantial evidence, enforcing an

award tainted with corruption is against Mekar’s public policy.

[117] Presently, Claimant had submitted the CILS report as evidence.138 The report included

Claimant’s objection over Mr. Cavanaugh’s appointment as an arbitrator as he had worked

alongside various Mekari state entities.139 Moreover, the report contained an audio recording

that included a conversation between Mr. Cavanaugh and a representative from Mekar

Airservices, with the former agreeing to receive a kickback in return for rendering the award

in favour of the latter.140 The authenticity of the recording also has been verified by three

independent experts.141

[118] Moreover, Mekar’s Ministry Home of Affairs’ accusation that CILS had received foreign

funding shall be dismissed because it is accepted in the rules of evidence that declarations or

statements by state officials have little or no weight as it will be made in the interest of their

own country.142 This accusation also lacked evidence compared to the strong and authentic

evidence that CILS provides to prove Mekar Airservices’ bribery.

[119] Conclusively, Mekari Courts’ decisions to enforce the SCC award that is tainted with

corruption was arbitrary as it breached international agreements as well as its own domestic

law.

2. Respondent’s conduct has given rise to denial of justice

[120]A denial of justice can be pleaded if there is an undue delay.143 In the present case, Claimant

waited 13 months for the Mekari Court to begin reviewing Claimant’s submission and

another 2 months to receive a judgment which is no longer helpful for Claimant’s financial

situation.144 Therefore, Claimant submits that Respondent’s conduct has given rise to a denial

of justice because Claimant’s submission in the Mekari Court was subject to undue delay.

[121]The tribunal in Chevron I found undue delay through four factors.145 Similarly, in the present

case, Respondent has fulfilled these factors as (i) the case was not unusually complex, (ii)

145 Chevron I, ¶¶254-255, 265.
144 Uncontested Facts, ¶¶44, 52, 54.
143 Azinian, ¶102.
142 Nicaragua, ¶70; Reichler, p. 151.
141 Annex XIII, l. 2084.
140 Annex XII, l. 2076.
139 Annex XII, ¶4.
138 Annex XIV, ¶10.
137 Annex XIV, ¶9.
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Claimant did not contribute to the delay, (iii) Claimant had a significant interest at stake in

the case, and (iv) the behaviour of the court caused the delay.

[122]Firstly, the determination of complexity is circumstantial. In Chevron I, the case was not

complex as the court did not mention any complexity it encountered during the resolution of

the dispute.146 Moreover, in Oostergetel, the case was complex due to numerous petitioners

and complaints the court had to validate. Contrarily, such facts are not present in the current

case. The Mekari Court also did not state that it found any extraordinary complexity during

the resolution of the dispute.147

[123]Secondly, there are no facts which pinpoints that Claimant contributed to the delay.

Contrarily, Claimant has sought the possibility to urge an immediate hearing and redressal for

its submission due to the dangerous financial situation it was facing in 2018.148

[124]Thirdly, Caeli’s financial survival was at stake. During the delay, Caeli was forced to endure

great losses as the airfare cap prevented Caeli from earning any profits. The airfare cap was

pegged into an outdated rate that did not match the rising prices of the airline's operational

cost.149 Consequently, Caeli was forced to sell tickets below market price that did not cover

the airline's expenses. In the long run, Claimant was also forced to conduct several

cost-cutting measures which hurt its popularity.150 Hence, these facts show that the airfare cap

was affecting Claimant’s financial survival.

[125]Fourthly, the Mekari Court had caused the delay. They may have stated that the delay was

due to numerous cases seeking immediate redressal during the economic crisis and the need

to prioritize criminal matters.151 However, a court’s congestion or ineffective judicial reform,

which is not a temporary occurrence, cannot justify unreasonable delay.152

[126]The courts’ congestion has occurred since 1980 while the criminal cases have been

prioritized since 2015, preceding the financial crisis. Although Respondent had enacted

Executive Order 5-2014, which allows a court to dismiss a case without appeal by rendering a

summary judgement, this Order is ineffective in resolving the court congestion as the issue

152 Chevron  I, ¶265.
151 Uncontested Facts, ¶44.
150 Uncontested Facts, ¶53.
149 Uncontested Facts, ¶43.
148 Uncontested Facts, ¶44.
147 Uncontested Facts, ¶54.
146 Chevron I, ¶254.
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continues to be unabated.153 This situation implied that Claimant should not be the one who

incurs damage from Respondent’s incompetency to solve this issue.

[127]As the standards above were fulfilled, it is evident that Respondent had denied justice by

subjecting Claimant’s submission to undue delays.

3. Respondent has discriminated Claimant’s investment

[128]As an attempt to alleviate the airline's industry financial situation, Respondent enacted the

Executive Order 9-2018 which provided subsidies for every Mekari citizen passenger.

However, Respondent had discriminatively denied Claimant subsidy154 as Caeli, Star Wings

and JetGreen (a) albeit ‘in like circumstances’, (b) are treated differently, (c) without

reasonable justification.155

a. Caeli, Star Wings and JetGreen are ‘in like circumstances’

[129]Investors are ‘in like circumstances’ if both parties are (i) foreign investors, (ii) in a similar

business sector, 156 and (iii) in a comparable situation.157

[130]Firstly, Star Wings and JetGreen, who received subsidies under the Executive Order 9-2018,

are owned by a foreign investor in the form of a holding group from Arrakis.158 Similarly,

Caeli was also majority-owned by a foreign investor, namely Claimant as a company

incorporated in Bonooru.159

[131]Secondly, in Parkerings, the tribunal found that claimant was in the same business sector with

another investor, as they engaged in similar activities and are competitors in the same

market.160 Presently, Claimant is also in the same business sector with Star Wings and

JetGreen, as they provide commercial air transportation services. Moreover, JetGreen is also

Caeli’s closest competitor as both airlines hold a significant amount of shares for all flights

flying from Phenac International Airport.161

[132]Thirdly, in Saluka, claimant’s bank was in a comparable situation with other banks receiving

subsidies as they were all similarly affected by the debt problem. Similarly, Claimant is in a

161 Procedural Order No.3, ¶6.
160 Parkerings, ¶373.
159 Uncontested Facts, ¶¶10, 26.
158 Uncontested Facts, ¶46.
157 Saluka, ¶314.
156 Parkerings, ¶371.
155 Saluka, ¶313.
154 Uncontested Facts, ¶46.
153 Uncontested Facts, ¶13; Procedural Order No.3, ¶8.
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comparable situation with Star Wings and JetGreen as they were all similarly affected by

Mekar’s economic crisis.

[133]Therefore, Caeli, Star Wings, and JetGreen are ‘in like circumstances’ as they are commercial

airlines owned by foreign investors and were affected by the economic crisis in Mekar.

b. Respondent treated Caeli differently than Star Wings and JetGreen

[134]Foreign investors are treated differently if other investors ‘in like circumstances’ are treated

more favourably.162

[135]As proven above, Caeli is ‘in like circumstances’ with Star Wings and JetGreen. However,

Respondent had treated Caeli differently by excluding Caeli from receiving subsidy under

Executive Order 9-2018.163 Caeli’s financial situation was similarly affected by the economic

crisis like Star Wings and JetGreen. Even worse, Caeli must also face the airfare caps and

fines imposed by CCM, which Star Wings and JetGreen did not incur.164

[136]Conclusively, Respondent treated Caeli differently as it treated Star Wings and JetGreen more

favourably by granting them subsidies although Caeli was facing a more precarious financial

situation.

c. Respondent’s discrimination is not reasonably justified

[137]Discrimination would only be established if there is no justifiable reason for the differential

treatment.165 In Saluka, the State reasoned that it provided financial assistance for other banks

except for claimant, as the State held majority shares in those banks.166 However, this

reasoning was unjustified as they eventually provided financial assistance after claimant's

bank was acquired by a bank which they remained as minority shareholder.167

[138]Presently, the Secretary of Civil Aviation who is authorised to grant subsidies did not reveal

any reason behind the rejection of Claimant’s subsidy.168 Mekar’s Deputy Minister of

Transportation tried to rationalise this decision by saying that SOEs already have unique

168 Uncontested Facts, ¶46.
167 Ibid.
166 Saluka, ¶338.
165 Parkerings, ¶375.
164 Uncontested Facts, ¶¶45,49.
163 Uncontested Facts, ¶47.
162 Mobil, ¶887.
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advantages over other privately–owned companies, thus making it unfair to grant them even

more advantages. However, this reasoning was unjustifiable due to several reasons.169

[139]Firstly, Respondent cannot justify its treatment due to the unique advantages that Caeli

received because Star Wings and JetGreen received a larger amount of subsidies from its

home state compared to the subsidies Caeli received under the Horizon 2020 Scheme.170

[140]Secondly, Respondent had recognised that Caeli is ‘in like circumstances’ with Star Wings

and JetGreen as it provided Caeli subsidy after Respondent bought Claimant’s shares in

Caeli.171 Respondent provided two reasons as to why it provided subsidy. First, that Caeli’s

market share dropped below 30% and second, that it was on the verge of bankruptcy.172

However, Claimant was in a worse situation during its period of investment, as Caeli was on

the brink of bankruptcy, on top of debilitating airfare cap and fines, which Caeli did not have

to face after it was renationalised by Mekar.173

[141]Thirdly, Respondent’s refusal to grant Claimant’s subsidy contradicted the purpose, function,

and requirement under the Executive Order 9-2018. The Executive Order’s purpose was to

provide emergency assistance for businesses affected by the 2017 economic crisis,174 which

demonstrated that Claimant should have received the subsidy since it was affected by the

economic crisis.

[142]Moreover, the airline subsidies were designated specifically for Mekari citizens that travel on

board. Therefore, it was irrational of Respondent to grant subsidies for airlines that have less

than 5% market share on domestic routes,175 yet denying subsidy for Caeli which was used by

35% of Mekari citizens.176

[143]Furthermore, pursuant to Section 3103 of the Executive Order, in order to receive the subsidy,

the Secretary must determine whether (i) the business has necessary credit available at the

time of the transaction and whether giving the subsidies, (ii) would skew market conditions in

favour of one or more enterprises.177

177 Annex VII, l. 1906.
176 Uncontested Facts, ¶34.
175 Procedural Order 4, ¶7.
174 Annex VIII, l. 1902.
173 Notice of Arbitration, ¶12.
172 Ibid.
171 Uncontested Facts, ¶64.
170 Ibid.
169 Ibid.
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[144]First, Claimant did not have any credit available at the time Respondent was giving

subsidies.178 After Claimant’s request for subsidy was rejected, Claimant applied for a loan in

the State-controlled bank of Mekar, First National Phenac.179 Unfortunately, the bank offered

an inflated interest rate which Claimant cannot afford to take as it will further distress

Claimant’s financial situation. The Secretary was also aware of this situation since it rejected

Claimant’s numerous requests for private meetings to ask for stronger aid measures.180

[145]Second, contrary to Mekar’s Deputy Minister of Transportation’s statement, granting

subsidies to Star Wings and JetGreen while denying Caeli’s subsidy would skew market

conditions to their favour as they also receive subsidies from their home State.181 Certainly,

JetGreen will be the most advantageous airline as it holds the largest market share in Phenac

International Airport after Caeli.182

[146]Therefore, Respondent’s discriminative treatment is unjustifiable as Claimant fulfilled the

requirements under the Executive Order to receive a subsidy, while Mekar’s Deputy Minister

of Transportation’s statement contradicted the measures they had taken.

[147]Conclusively, since the elements of discriminatory treatment have been fulfilled, it is evident

that Respondent has treated Claimant’s investment discriminatively.

B. IN THE ALTERNATIVE, RESPONDENT’S MEASURES AGGREGATELY

VIOLATED THE FAIR AND EQUITABLE TREATMENT STANDARD UNDER

ARTICLE 9.9 OF CEPTA

[148]In the event that Respondent’s measures did not individually breach the FET standard,

Claimant submits that Respondent’s measures can be assessed aggregately and it amounts to

a breach of FET standard under Article 9.9 of CEPTA.

[149]Previous tribunals have established the possibility of ‘creeping FET’ which is a process

extending over time and comprising an accumulation of measures which, taken separately,

would not breach that standard but, when taken together, do lead to such a result.183 In several

cases, a series of government and its organs actions were assessed aggregately as it lead to

183 El Paso, ¶518; Swisslion, ¶276.
182 Procedural No. 3, ¶6.
181 Uncontested Facts, ¶47.
180 Uncontested Facts, ¶53.
179 Uncontested Facts, ¶51.
178 Uncontested Facts, ¶¶51-52.
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the same result of frustrating Claimant's investment184 or Claimant’s decision to sell its

investment.185

[150]Similarly, Respondent’s measures through several of its state organs led to the same result,

which was to frustrate Claimant’s investment and consequently force the sale of its assets.

Respondent had arbitrarily conducted illegal investigations and sanctions which hurt

Claimant’s profitability, especially during the economic crisis. Moreover, the Mekari Court

delayed Claimant’s submission to review Respondent’s arbitrary measure although Claimant

needed immediate redressal. Furthermore, Respondent discriminatively denied subsidy for

Claimant despite being ‘in like circumstances’ with other airlines who received subsidies.186

[151]In conclusion, these actions had shown that several of Mekari state organs had a coordinated

approach to frustrate Claimant’s investment so that Claimant would be left with no option but

to sell its investment. Therefore, these measures cumulatively amounted to a breach of FET.

186 Uncontested Facts, ¶¶36-37, 44, 46.
185 El Paso, ¶519.
184 Swisslion, ¶276.
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SUBMISSION II: CLAIMANT MUST BE COMPENSATED FOR RESPONDENT’S

BREACH OF ARTICLE 9.9 OF CEPTA

A. THE COMPENSATION STANDARD MUST BE AT FAIR MARKET VALUE

[152]The compensation standard should be ‘fair market value’ as it is the only sufficient standard

to compensate Claimant for Respondent’s unlawful acts that depreciated the value of

Claimant’s investment. Therefore, Claimant submits that (1) ‘fair market value’ is the

applicable standard; and (2) the amount of compensation cannot be reduced.

1. Fair market value is the applicable standard of compensation

[153]Claimant submits that ‘fair market value’ is the appropriate standard according to (a) CEPTA

or (b) customary international law.

a. The compensation standard according to CEPTA

[154]Article 9.21 of CEPTA stipulates that the tribunal may award compensation at a ‘market

value’. However, this is not set in stone as CEPTA provides an MFN clause under Article 9.7

of CEPTA.

[155]Article 9.7 of CEPTA stipulates that Respondent must provide treatment to investors no less

favourably than to investors of a third country and their investments.187 The extent of the

treatment that could be claimed by the State invoking the MFN standard is only the treatment

that the other state provides to a third state through a BIT. Moreover, the mere existence of a

more favourable treatment is enough to claim the same treatment using the MFN clause.188

[156]Respondent had provided a more favourable compensation standard under Article 13 of the

Arrakis-Mekar BIT, which stipulates that the tribunal may award compensation based on the

‘fair market value’ standard.189 Contrarily, Article 9.21 of CEPTA provides different

treatment of the compensation standard as it uses ‘market value’. Therefore, Claimant

submits that the compensation standard should be imported from the Arrakis-Mekar BIT

using the MFN clause under Article 9.7 of CEPTA as it was afforded less favourable

treatment.

189 Arrakis-Mekar BIT, Article 13.
188 Maffezini-Award, ¶56.
187 CEPTA, Article 9.7.
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[157]‘Fair market value’ is the hypothetical price that a willing buyer would pay to a willing seller

when both have full information about all relevant circumstances.190 Whereas market value is

the price at which an asset will trade at a given point in time in a competitive setting.191 The

main difference between each standard is that ‘fair market value’ is the hypothetical value for

what the investment could have been and the ‘market value’ is what the investment actually

is. Presently, ‘fair market value’ is the more reasonable standard that should be applied

because it helps Claimant to reestablish itself to the state before it is treated with unlawful

acts which inflict sufficient damages to its investment.

[158]Additionally when drafting the Arrakis-Mekar BIT, although Mekar's model BIT referred to

the compensation in Article 13 as ‘market value’, Mekar eventually conceded that Article 13

of the Arrakis-Mekar BIT should use the standard of ‘fair market value’.192 This proves that

Mekar acknowledged that compensation on breaches other than expropriation could also be

given on ‘fair market value’ as the wording on Article 13 of the Arrakis-Mekar BIT and

Article 9.21 of CEPTA is identical.

[159]Hence, Article 9.7 of CEPTA is applicable to import the compensation standard under Article

13 of the Arrakis-Mekar BIT.

b. The compensation standard according to customary international law

[160]In the alternative, Claimant submits that customary international law could be applied as

guidance for interpreting Article 9.21 of CEPTA. The article stipulates that the tribunal may

award ‘market value’ as the compensation standard for situations other than the ones written

under Article 9.12 of CEPTA.193 However, given its plain and ordinary meaning according to

Article 31(1) of VCLT, the compensation standard for FET breaches is open for this

Tribunal’s interpretation.194 This is because Article 9.21 of CEPTA did not explicitly state that

breaches of FET must use ‘market value’ as the compensation standard.

[161]Moreover, using the ‘market value’ standard to compensate for FET breaches would not be

aligned with the objectives of CEPTA to further strengthen Bonooru and Mekar’s economic

relations and promote economic growth.195 If this Tribunal ruled the compensation standard to

195 CEPTA, l. 2487 - 2494
194 VCLT, Article 31.
193 CEPTA, Article 9.21.
192 Procedural Order No. 3, ¶315.
191 Wöss, ¶6.40.
190 CMS, ¶402; Pan, ¶355.
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be at ‘market value’, it will establish a jurisprudence for future cases where investors will be

at a disadvantage to claim proper compensation for FET breaches by Respondent. This will

lead to less investors operating in Mekar which will greatly affect the growth of Mekar’s

economy and the prosperity of its citizens.

[162]Additionally, Claimant submits that the compensation standard should be at ‘fair market

value’ according to Article 9.12 of CEPTA as Claimant’s investment was subjected to

unlawful acts which lead to similar effects with an indirect expropriation.

[163]Previous tribunals have ruled that the applicable compensation standard for FET is similar to

those applied for indirect expropriation as the line separating both breaches is rather thin.196

This is due to the similar effect of both breaches which cause long-term losses for the

investment.197 In such cases, tribunals have ruled that the principle of full reparation is

applicable,198 which is an obligation for the State to establish Claimant to a situation that

would have existed if not for the illegal act.199 Past tribunals have also ruled that the full

reparation principle can only be achieved by implementing the ‘fair market value’ standard.200

[164]Presently, Respondent’s illegal acts resulted in a similar effect to indirect expropriation as

Claimant suffered from long-term losses. This left Claimant in a state which could only be

compensated with the ‘fair market value’ standard to establish itself back to a situation that

would have existed if not for the illegal acts.

[165]Certainly, Claimant’s investment will remain profitable if not for the wrongful acts conducted

by Respondent. Before Respondent’s unlawful acts, Claimant opted for fleet expansion and

slashed airfares, and it was proven to be successful. Moreover, in 2014, Mekari citizens that

used Caeli's service increased from 15-20% to 35%, and by June 2016 it was the only

consistently profitable carrier on over half the routes flying to and from Phenac

International.201

[166]However, Claimant’s investment started to suffer its downfall starting from the airfare cap

and the fines resulting from the illegal investigations, the denial of subsidies during the crisis,

201 Uncontested Facts, ¶¶34-35.
200 Quiborax, ¶343.
199 Quiborax, ¶326; Chorzów ¶47.
198 Total, ¶26.
197 CMS, ¶410.
196 Enron, ¶363.
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and the bribery of the SCC arbitrator, whereby all of these unlawful acts amounted to the

depreciation of the value of Claimant’s investment.

[167]Consequently, Claimant was even forced to reduce its services for Royal Narnian to help

relieve the losses it took in Caeli. In the end, with the bribery of the SCC arbitrator and the

lack of buyers for Claimant’s stake in Caeli due to its depreciating state, Claimant was left

with no other choice than to sell out its investment to Respondent.202

[168]Hence, because of the unlawful acts by Respondent that cause Claimant’s investment to

suffer losses similar to an indirect expropriation, the ‘fair market value’ is the appropriate

standard that Respondent needs to compensate Claimant with to fully repair and reestablish

the situation before the occurrence of the unlawful acts.

2. The amount of compensation cannot be reduced

[169]Claimant submits that the compensation that it received should not be reduced in any way, as

(a) Claimant did not contribute to the losses; and (b) Respondent’s crisis cannot reduce the

amount of compensation.

a. Claimant did not contribute to its losses

[170]Claimant’s losses during its investment in Mekar was directly caused by several Respondent’s

measures. Therefore, Respondent cannot reduce the compensation since there was no

evidence proving that the depreciation of the investment’s value was directly caused by

Claimant’s own action.

[171]To determine whether the State can be excluded from paying compensation or reduce the

amount of compensation it must pay, the State must provide a causal link that Claimant’s

conduct was the direct cause of Claimant’s losses.203 In Gavazzi, the tribunal rejected

respondent’s argument that claimant’s mismanagement caused the investment’s insolvency

since the financial situation claimant was facing was caused by respondent’s measure.204

[172]Similarly, in the present case, it can be seen that before Respondent’s unlawful measures,

Claimant’s business strategy did not cause any losses. Under Claimant’s management, Caeli

was able to expand its fleet, introduce new routes with affordable prices, as well as providing

204 Gavazzi, ¶279.
203 Bear Creek-Award, ¶410; Flemingo, ¶924.
202 Uncontested Facts, ¶¶63, 65.
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beneficial programmes for its passengers.205 As a result of this strategy, 35% of Mekari

citizens chose to fly with Caeli and in 2016, Caeli became the only consistently profitable

carrier on over half the routes flown to and from Phenac International.206

[173]However, Respondent’s inability to distinguish between a successful strategy and an

anti-competitive act led to Caeli being subject to unreasonable investigations and an interim

measure in the form of an airfare cap. Additionally, as proven above, the airfare cap further

deprived Claimant’s investment of its value and was later pushed further due to the denial of

subsidies.207

[174]Therefore, it can be seen that the measures conducted by Claimant were not at all

contributory to its losses, but rather the Respondent’s unlawful measures that it was solely

responsible for.

b. Respondent’s crisis cannot reduce the amount of compensation

[175]Although Respondent is under an economic crisis, it cannot reduce the compensation that

must be paid. Previous tribunals have refused to accept the effect of a crisis for adjusting the

compensation. In ConocoPhillips, the tribunal did not factor in the crisis that had happened

towards Venezuela to the overall compensation amount. The crisis itself was briefly discussed

as a country risk assumption where the tribunal ruled that Venezuela’s sovereign debt should

not be taken into account because claimant’s financial standing enjoys considerable

autonomy compared with the country’s economy as a whole.208 Governmental policies

regarding the oil industry however, must be taken into consideration.209

[176]Similarly, this tribunal should not take Mekar’s economic crisis as a consideration to reduce

the amount of compensation, as what would affect Claimant’s financial standing is

governmental policies specifically on the aviation industry, which was not present in the

current case.

[177]Therefore, it can be concluded that Respondent could not reduce the amount of compensation

it must pay.

209 ConocoPhillips, ¶903.
208 ConocoPhillips, ¶902.
207

206 Uncontested Facts, ¶34.
205 Uncontested Facts, ¶35.
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B. ALTERNATIVELY, RESPONDENT MUST COMPENSATE EVEN WHEN THE

APPLICABLE STANDARD FOR COMPENSATION IS MARKET VALUE

[178]In the alternative, if the compensation is at a ‘market value’ standard, Respondent’s purchase

of Claimant’s shares cannot be claimed as a form of compensation.

[179]In Sempra, the purpose of compensation is to cover any financially assessable damage

including loss of profits.210 Moreover, compensation is the duty to make financial reparation

for expropriation or conducts which have similar effects.211 Furthermore, in Middle East

Cement, the tribunal determined the ‘market value’ that respondent must compensate, after

the tribunal awards the decision.212

[180]Therefore, the USD 400 million that Respondent claims as compensation is invalid as it

doesn’t cover Claimant’s loss of profits and it was not intended to make financial reparation

to Claimant but rather to acquire Claimant’s stakes in Caeli.213 Therefore, Claimant should

still receive compensation as the amount Respondent had acquired Claimant’s investment

cannot be claimed as compensation.

213 Uncontested Facts, ¶63.
212 Middle East Cement, ¶150.
211 Wälde, p. 1052.
210 Sempra, ¶401.
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PRAYER FOR RELIEF

In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal to:

a. FIND that the Tribunal has jurisdiction;

b. GRANT the leave Claimant sought for filing amici submissions;

c. FIND that the Respondent treated the Claimant’s investment unfairly and inequitably

and thereby breached Chapter 9 of the CEPTA;

d. ORDER Mekar pay the Claimant 700 Million USD plus interest as of the date of the

violation; and

e. ORDER Mekar to reimburse the Claimant for all costs and expenses associated with

this arbitration.
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