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STATEMENT OF FACTS 

 

Dramatis personae  

 

1. Vemma is an airline holding company incorporated in Bonooru, a nation located in the 

GNR. Mekar is a developing country located in the GNR, approximately 1.600 kilometers 

to the South of Bonooru. Mekar’s history has been characterized by various social, 

economic, and political crises. As of 2019, 13% of Mekar’s GDP was generated by the 

tourism and civil aviation sectors, the latter generating at least 11.6% of Mekar’s 

employment. 

 

Vemma’s acquisition of Caeli and the establishment of a prosperous investment  

 

2. Caeli is an airline in Mekar that was auctioned as a part of a privatization program. Mekari 

government opened a bidding process to sell 85% of Caeli, one of its two only national 

carriers. Claimant’s investment was acquired through the purchase of 85% shares in Caeli 

on 29 March 2011.  

 

3. Vemma took part in such process, placing a tender valued at 800 million USD. Not only 

was this the highest bid, but the most attractive business proposal. The tender succeeded 

and Vemma entered into a share purchase agreement on 29 March 2011 for 85% of the 

shares in Caeli. The remaining 15% of the shares was held by state-owned MAS. As part 

of its purchase, Vemma inherited existing discounts on airport services and landing and 

navigation fees enjoyed by Caeli at Phenac, along with twelve relatively young A340 

aircraft. 

 

Mekar’s targeted action against Vemma through the CCM  

 

4. Shortly after Vemma’s purchase, its business model started to work as planned. Caeli 

managed to overcome rising fuel prices and take advantage of the geographic position of 
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Phenac by, amongst other strategies, engaging in mid-level cooperation with fellow MA 

members.  

  

5. From 2012 to 2014, Caeli capitalized on the significant rise of tourism in Mekar, managed 

to refinance inherited debt, and established new routes.  

 

6. After the downfall in oil prices, Caeli could maintain its profits and improve its services 

through strategic measures to take advantage of low prices. By that time, Caeli carried about 

35% of all Mekari citizens. These profits were invested into credit as well as a loyalty 

program and corporate discounts to consolidate Caeli’s consumer base.  

 

7. After all, and even though Mekari MAS objected to some of Vemma’s measures, Caeli’s 

success was evident. Even though Caeli had not engaged in any restrictive trade practice, 

nor in high-level cooperation with fellow MA members and held only 43% of the market 

share, on September 2016 the CCM opened a suo moto investigation to find whether Caeli 

adopted predatory strategies, strangely arguing that, when considered jointly with other MA 

members, the company’s market share was 54%. 

 

8. Alongside the investigation, the CCM placed price caps in Caeli’s airfare as an interim 

measure. Caeli did not object to this measure.  

 

9. On December 2016, and even though Caeli did not enjoy any dominance in short-distanced 

routes, a small consortium of regional airlines, leaded by a Mekari member, brought a 

complain to the CCM for allegedly price-undercutting in certain routes. The CCM opened 

a second investigation into these matters.  

 

The economic crisis  

 

10. The currency crisis in Mekar started in late 2016 and consolidated in March 2017. Affected 

by the currency’s situation, Caeli requested permission to denominate their prices in USD, 
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which was approved in October. However, on January 2018, Mekar’s government required 

all companies to offer goods and services in MON. 

 

11. Caeli brought the caps to judicial review for them to be removed o increased. However, a 

hearing was scheduled for a date more than a year later by declaring the prioritizing of 

criminal matters due to their far-reaching consequences.  

 

12. By August 2018, the CCM concluded the first investigation and ordered Caeli to pay MON 

150 million. The CCM also decided, without justification, to extend the airfare caps until 

the end of the second investigation and did not allow Caeli to oppose the imposition of the 

fines.  

 

13. Over the next months, and considering the crisis, Caeli applied to one of the subsidies 

offered by the Mekari government to alleviate the crisis. However, the request was denied, 

without indicating any apparent reason. While other foreign airlines did receive these 

subsidies. 

 

14. On January 2019, the CCM concluded the second investigation imposing Caeli a MON 200 

million. Caeli appealed both orders before Mekari courts on January 20, 2019.  

 

15. Due to its dire financial situation, Caeli applied for a USD 200 million loan, which was 

denied citing its low credit score, and even when credit was offer the interest was too high. 

 

16. In April 2019, Mekar High Court heard submissions concerning the subsistence of the 

airfare caps. Months later, a judgment was released, denying lifting them without proper 

substantiation.  

  

Vemma attempt to sell its stake at Caeli and Mekar’s obstacles for the consolidation of the 

operation  
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17. With Caeli’s market share lower than 40% and incurring in substantial losses, Vemma 

decided to sell its stake, securing an offer by the HGLLP. According to the SA, Vemma 

submitted the offer to MAS, which, however, rejected it by arguing that HGLLP’s offer 

was not “arm’s length” or formulated in good faith, as the latter was associated to Vemma 

through the MA. After failed negotiations, Vemma requested to initiate arbitration 

procedures in Sinnoh. A sole arbitrator, Mr. Cavannaugh, was appointed. The award, 

loosely substantiated, declared that HGLLP’s offer could not be considered arm’s-length.   

 

18. Later, a report by the Centre for Integrity in Legal Services established, thoroughly and 

with due documentation, that Mr. Cavanaugh had received a bribe by the Mekari State, and 

showed how Vemma strongly opposed his appointment, as he had previously arbitrated 

disputes with Mekari public entities as parties.  

 

19. In August 2020, the Supreme Arbitrazh Court of Sinnograd set aside the award, citing 

public policy reasons and pursuant to Vemma’s application.  

 

20. However, MAS sought to enforce the award before the High Commercial Court of Mekar, 

which issued a ruling on 23 August 2020, recognizing and enforcing the award. Vemma 

appealed to a superior court, but its appeal was dismissed. 

 

21. Between February and September 2020, Vemma was not able to secure another offer, and 

was practically forced to sell its stake to MAS for 400 USD on 8 October 2020. 
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PART ONE: JURISDICTION  

 

22. Vemma will confine its pleading to the objection raised by Mekar to the jurisdiction of the 

Tribunal, by alleging that the present dispute constitutes State-to-State arbitration, which, 

Claimant will establish, lacks substantial basis. The Tribunal has jurisdiction over Vemma’s 

claims, which arise under the CEPTA as it has jurisdiction ratione personae.  

 

I. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE 

 

23. This requirement is intended to define who may be a party to arbitral proceedings.1 Such a 

requirement is crystallized in Article 9.1 CEPTA, which states that disputes arising out of 

investments must be “submitted under this Section by an investor of a Party on its own 

behalf”. In the case at hand, the Tribunal has jurisdiction ratione personae as Vemma (A) 

embodies all the qualities to be considered an investor under CEPTA; (B) it is an investor 

as recognized under investment arbitration; (C) it qualifies as an investor under the ICSID-

AFR; and lastly (D) even if the Tribunal upholds that Vemma is an SOE it would, 

nevertheless, be covered under the scope of “investor” provided in CEPTA.  

 

A. Vemma is an investor under CEPTA 

 

24. Vemma fulfils the requirements to be considered as an investor.2 First, it is an enterprise 

incorporated under the law of Bonooru, and it has substantial business activities in the air 

transport industry therein.3 Second, Vemma undertook an investment in Mekar in the form 

of a significant equity participation, by holding 85% of Caeli’s shares. 

 

 

 

                                                   
1Al-Sharmani, p.1 
2CEPTA, Article 9.1 
3Annex IV¶1505-1535 
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B. Vemma is an investor as recognized in investment arbitration 

 

25. Mekar objects that Vemma is a SOE acting as an arm of Bonooru4 and performing 

governmental functions,5 and that, consequently, it should not be considered as an investor 

by the Tribunal. As will be demonstrated, this assertion lacks substantial basis under IIL as 

(1) Vemma acts as a listed company not controlled by Bonooru and (2) it is acting as a 

commercial company which qualifies it as an investor, even if the Tribunal considers that 

it is a SOE. 

 

1. Vemma acts as a publicly listed company not controlled by Bonooru 

 

26. Mekar’s argument according to which Vemma is a SOE because of Bonooru’s initial 33%, 

and subsequent 55% ownership in Vemma should be dismissed.  

 

27. It is unprecise to establish that governmental participation in a company necessarily implies 

that it exercises control over said company. Government equity participation is not an 

unusual event in the industry6 and there exist previous investment arbitration cases in which 

an airline involved government participation.7 

 

28. For instance, the tribunal in Teinver8 awarded compensation from Argentina to Iberia, a 

listed airline company with governmental participation, after the latter filed a claim under 

ICSID Convention.9 In this case, the Spanish government, through the Spanish Society of 

Industrial Participations (SEPI, for its initials in Spanish), invested in 1990 in the Argentine 

national carrier — Aerolíneas Argentinas,10 which was formerly owned by the Argentine 

                                                   
4RNOA¶195 
5RNOA¶185 
6ICAO  
7Teinver¶1147 
8Ibid¶1147 
9Ibid¶1147 
10Vidales, pp.121-150 
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government.11 Later, Iberia underwent an IPO after which the Spanish government 

remained with only 5% of the shares in the company.12  

 

29. Neither the governmental participation in Iberia nor the changes of its composition — i.e., 

that Iberia was a SOE before the filing of its claim and that later, during the proceedings, it 

involved minority government participation — were considered by the tribunal as 

circumstances that impeded the admission of a claim filed by Teinver, in which SEPI had 

equity participation and concluded awarding compensation from the State to Aerolíneas 

Argentinas.13  

 

30. Alike said case, Vemma has undergone changes in its stake composition, is a publicly listed 

company and, besides, is not under Bonooru’s control despite the latter’s stake in the 

former.14 

 

31. First, at the time in which Mekar’s actions led to the breach of CEPTA, Vemma was not a 

SOE.15 Bonooru’s aids to Vemma and the subsequent acquisition by Bonooru of 55%16 of 

the shares in Vemma were an attempt to overtake their financial distress, derived directly 

from Mekar’s actions.17 The acquisition took place almost four months after the NOA filed 

by Vemma was notified to Bonooru.18  

 

32. Second, the actions carried out by Vemma are exclusive acts that can only be done by listed 

companies, not by private ore SOE companies.19 For instance, IPOs are undergone 

exclusively by listed companies to offer shares to the public,20 just as Vemma did.21  

 

                                                   
11CEPAL, Coloma p.17  
12Iberia AR 
13Iberia; See also:Teinver¶1147 
14 UF¶65 
15NOA¶30 
16UF¶65 
17UF¶¶39-43-47-49-53-54 
18NOA¶30; UF¶65. 
19Annex IV¶1545  
20Corsten, p.81  
21Annex IV¶1545 
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33. The fact that Bonooru was the biggest shareholder in Vemma, did not mean that it had 

control over the holding company during the time of the investment. Bonooru could not 

have control over Vemma during the time of the investment because it did not have at least 

51% of the shares of the company. 

 

34. During the time of the investment in Mekar, Bonooru only reached a maximum of 38% of 

participation on Vemma. Bonoore did not have decision power. Indeed, a State could 

exercise control over a third party. However, it must be shown that there is possession and 

control over it.22 

 

35. In addition, the composition of Vemma’s BOD confirms that Bonooru did not exercise 

control over Vemma: Bonooru only had the possibility to nominate one of eight officials to 

be a non-executive director.23 The fact that in certain meetings Bonooru may fulfil decision-

making majority exceeds and is completely unconnected to Bonooru’s will as it requires 

other BOD members not to attend the meetings.24 

 

 2. Vemma is acting as a commercial company 

 

36. Further, the Claimant requests the Tribunal to conclude that Vemma is acting as a 

commercial company which main goal was to gain profit25 and, therefore, is entitled to file 

a claim. 

  

37. As stated by Mr. Aron Broches, founder Secretary General of ICSID, “There are many 

companies which combine capital from private and governmental sources … for purposes 

of the Convention a mixed economy company or government- owned corporation should 

not be disqualified as a ‘national of another Contracting State’ unless it is acting as an 

                                                   
22Nicaragua v USA¶86 
23Annex IV¶1570 
24PO3¶3115 
25NOA¶50 
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agent for the government or is discharging an essentially governmental function”  

(emphasis added).26 Broches test was applied in cases such as CSOB27 and BUCG.28 

 

38. The tribunal in CSOB decided that even if CSOB acted on behalf of the State, facilitating, 

and executing international banking transaction while it was fully owned by Czech 

government, the focus must be on the nature of the activities and not in the purpose of it. 

Therefore, CSOB activities were considered commercial.29  

 

39. Likewise, the tribunal in BUCG dismissed the objections to its jurisdiction and declared 

that BUCG was performing commercial activities under the reasoning that, BUCG’s acts 

were not essential government acts.30 It was performing commercial acts in search of 

profit.31 

 

40. In the case at hand, Vemma’s activities have never depended on Bonooru wishes or 

commands. Instead, they have always pursued the generation of profit, which is why it 

turned Caeli into a profitable enterprise.32 In addition, as evident from Vemma’s stake 

composition and decision-making process, Bonooru did not exercise control over Vemma 

and, therefore, it could not have used it to discharge governmental functions.33  

 

41. In conclusion, SOEs have been considered as investors when acting as commercial 

companies.34 This reasoning addresses their importance in the global economy as leaving 

them without protection implies ignoring their relevance on international business.35 

 

42. For the abovementioned reasons, if the Tribunal considers Vemma as a SOE, the Claimant 

respectfully requests not to be barred from bringing the present claim to arbitration.  

                                                   
26Broches, p.202 
27CSOB¶420 
28BUCG¶433  
29Ibid¶20 
30 BUCG¶43 
31 NOA¶4 
32NOA¶4 
33SOF, p.10 
34Broches, p.202 
35Schreuer, p.161 
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C. Vemma qualifies as an investor under ICSID-AFR 

 

43. Vemma qualifies as an investor under ICSID-AFR, which does not preclude recognition of 

SOEs as investors. 

 

44. Articles 2 and 4 of ICSID-AFR refer to the ratione personae criterion included in Article 

25 of the ICSID Convention, which provides that “[t]he jurisdiction of the Centre shall 

extend to any legal dispute arising directly out of an investment, between a Contracting 

State … and a national of another Contracting State”. 

 

45. The promotion of private investment contained in ICSID Convention36 does not prevent 

“government-owned corporations” from bringing ICSID claim as investors. The opposite 

would imply falling into the outdated position that public and private investment are defined 

by the source of capital.37 

 

46. Otherwise, absent an express prohibition in ICSID-AFR regarding the recognition of 

disputes concerning SOEs as investors, these can be recognized as such. Therefore, the 

issue in the present proceedings is to determine whether Vemma was “acting as an agent 

for the government” or “discharging an essentially governmental function” both of which 

are not the case, as demonstrated above. 

 

D.   Even if the Tribunal considers Vemma as a SOE, it would still be  

  covered as an investor under CEPTA 

  

47. Considered the drafting of CEPTA provisions and its interpretation under IL, Vemma 

would still be entitled to its claim.  

 

                                                   
36ICSID Convention, Preamble, p.11 
37Broches, p.202 
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48. First, multiple treaties do not directly address the issue of SOE in its investor definition,38 

which, nevertheless, does not imply that they do not recognize SOEs as investors. In fact, 

State practice regarding investor protection reveals that in most cases there is no distinction 

whatsoever in this regard.39 

 

49. Doctrine agrees that, in the absence of express provisions excluding sovereign entities, 

tribunals should not infer exceptions even when such SOE acts in the governmental 

capacity.40  

 

50. CEPTA follows said mainstream: Articles 9.1 nor in 9.2 do not exclude SOEs as investors 

or potential claimants. Therefore, even if Vemma was a SOE acting in the governmental 

capacity – quod non, as demonstrated in the preceding section – it might not be barred to 

be an investor.41 

 

51. Second, when in absence of an express and exclusive provision in the treaty, the ordinary 

meaning of its terms cannot resolve the interpretative issue, and a Tribunal might recourse 

to evaluate the scope of a provision – in this case, the definition of investor – in the context 

and original mind of the Contracting Parties.42 

 

52.  In such cases, a tribunal shall rely on any meaning of interpretation set forth by article 31.3. 

In the same vein, if there are two rules that refer to a matter that is omitted by one of the 

instruments, the intention of the parties must be used to determine the meaning and 

relationship of these instruments.43 

 

53. In the case at hand, while CEPTA is silent or not explicit regarding the status as SOEs as 

investor, the 1994 BIT does define “government-owned” enterprises as such.44 

Furthermore, there is no statement that would identify Mekar’s position against the 

                                                   
38Netherlands–Bahrain BIT, article 1 
39Panama–United Kingdom BIT, art 1; Germany-Panama BIT, art 1. 
40Mohtashami, p.381; See also:Feldman, p.29 
41 VCLT, Art 31.1 
42VCLT, article 31(1) 
43Linderfalk, p.104 
44BIT, article 1 
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recognition of SOEs under CEPTA’s protection. Therefore, it can be concluded that the 

protection of SOEs as investors has been pursued within the bilateral relations between 

Mekar and Bonooru and further contained in the text of the mentioned treaty. 

 

54. In conclusion, the Tribunal must recognize that Vemma is a protected company under 

CEPTA and the ICSID AFR. In addition, even if Vemma was deemed by the Tribunal to 

be a SOE, it would still be covered as an investor under CEPTA and therefore fulfills the 

ratione personae requirement. 
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PART TWO: AMICUS CURIAE 

 

55. The remaining sections will address the legal and procedural reasons as to why the Tribunal 

should grant leave sought for filing CBFI’s submission and deny CRPU’s as it relates to 

the fulfillment of the requirements set for in Articles 9.19 CEPTA and 41(3) ICSID-AFR, 

namely, whether the non-disputing party (I) assists the Tribunal by bringing a different 

perspective from that of the disputing parties; (II) addresses the matter within the scope of 

the dispute; (III) has a significant interest and (IV) that the Tribunal shall ensure a 

proceeding without any disruptions, unduly burden or unfairly prejudice against either 

party. 

 

I. ASSISTANCE TO THE TRIBUNAL BY BRINGING A DIFFERENT 

PERSPECTIVE 

 

56. In accordance with this requirement, to assist the tribunal (i) the non-disputing party must 

provide substantive knowledge and (ii) relevant expertise that extends beyond that of the 

disputing parties,45 i.e., a new perspective.46 The knowledge provided by the non-disputing 

party cannot have any direct or indirect relation with the parties as to raise a conflict of 

interest.47   

 

57. CRPU submission does not meet this requirement. The information on the privatization 

process of Caeli allegedly in knowledge of CRPU does not provide a new perspective 

different from that the parties as CRPU’s very independence is doubtful: its participation 

in the process involves an impeding conflict of interest. Despite its initial allegation that it 

was an independent advisor during the process,48 CRPU also stated that it was hired and 

                                                   
45Apotex¶23 
46Schliemann, p.371   
47Pezold-PO2¶¶53-57; See also: Lilly¶D, p.2 
48CRPU’s Submission¶635 
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paid by Mekar to perform the audit,49 which prevents it from providing an unbiased 

perspective different from that of the parties.50  

 

58. On the contrary, CBFI submission does meet said requirement, considering their experience 

and knowledge in the economic and investment sectors in the GNR, especially the ones 

involved in this dispute, useful to clarify the potential impact of arbitral awards on the 

climate and incentives to bring new investors to GNR.  

 

59. Furthermore, the concerns raised by Mekar as it relates CBFI’s independence from the 

Claimant are unfounded.51 The fact that LLC and Vemma are paying fee members of 

CBFI52 is, as in any consortium, only for the purpose of it, namely, the participation of a 

specific interest, i.e., the promotion of foreign investment. In the same vein, the tribunal in 

Lilly also stated that the membership of a disputing party in an applicant does not mean a 

lack of independence of the applicant per se.53 

 

60. In addition, CBFI’s executive members cannot participate in any discussion or voting 

concerning a dispute in which they have conflict of interest.54 They could vote in the case 

of the amicus as LLC’s activities were limited to advising Vemma regarding funding for 

potential litigation.55  

 

61. Thus, CBFI’s relationship with Vemma and LLC does not arise a conflict of interest, as 

Vemma’s enterprise, subject to the present proceedings, is separated and different from 

CBFI’s creation and purpose, and does not constitute a lack of independence per se.  

 

 

 

                                                   
49CRPU’s Submission¶630   
50CRPU Submission¶640      
51Respondent Comment’s¶780 
52PO3¶3200 
53Lilly¶E, p.2 
54PO3¶3205   
55PO3¶3210  
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II. ADDRESSING THE MATTER WITHIN THE SCOPE OF THE DISPUTE 

 

62. Submissions by non-disputing parties must be limited to address only the matters at issue,56 

and, therefore, should be related exclusively to the substantive legal questions to be solved 

in the arbitration.57 Exceeding the scope of the dispute could unnaturally broaden the 

proceedings.58  

 

63. CRPU’s submission does not meet this requirement as its allegation of corruption against 

Mr. Umbridge,59 is not discussed in the dispute, nor alleged by the Respondent, therefore 

arising a new jurisdictional question.60 Contrarily, this dispute concerns whether Mekar 

violated CEPTA by denying FET to Vemma and whether Vemma is entitled to 

compensation on that basis. 

 

64. In addition, said corruption allegation is only based on conjectures, subject of an ongoing 

investigation,61 and should not be acknowledged as a fact while a decision is pending. In 

fact, this issue has not been raised by either Party,62 even though ten years have passed 

since the alleged bribe took place. 

 

65. Conversely, CBFI’s submission meets this requirement as its information concerns the 

impact of the Tribunal’s award on Bonooru and Mekar’s economy and the risks associated 

with the breach of an agreement as CEPTA, which, alongside compensation, is subject 

matter to this dispute. Therefore, this information will not expand the dispute and is relevant 

to the issue raised by the Parties before the Tribunal.  

 

 

                                                   
56Foresti¶5.20 
57Schliemann, pp.374-375  
58Apotex¶28 
59CRPU Submission¶¶635-640 
60Claimant’s Comment¶715 
61PO3¶3215   
62Ibid¶715 
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III.  SIGNIFICANT INTEREST IN THE PROCEEDING 

 

66. Several tribunals have defined significant interest as a public interest.63 As stated in Apotex, 

this requirement involves the demonstration that the tribunal’s decision is likely to affect 

persons or entities other than the disputing parties64 and is a factor that, as stated by Born 

in the same vein, “has generally been satisfied if the applicant has shown [said effect]”.65  

 

67. CRPU’s submission does not meet the requirement as it fails to demonstrate the existence 

of public interest considering the effect of the Tribunal’s decision. In fact, CRPU claims to 

have a public interest as, within their products, they promote fair business in Mekar.66 

However, it is later noted that CRPU’s financial operations would be affected depending 

on the outcome of this decision since they advise future investors in Mekar,67 generating 

rather a particular interest. In this sense, any information to be provided by CRPU only 

relates to an alleged impact on its own business,68 and not to a relevant public interest.  

 

68. CBFI’s submission meets this requirement as its general purpose is the promotion of foreign 

investors in Bonooru and GNR and, particularly, the representation and advance of the best 

interest of its members, which hold investments in Mekar. 

 

69. Accordingly, CBFI demonstrates the existence of a significant and public interest in the 

proceedings as it relates, generally, to the negative impact that this decision could have on 

the “[e]xchange of capital in the GNR by introducing uncertainty in the business 

framework, specifically the regulatory framework in Bonooru”69, i.e., the whole investment 

framework that can be affected, casting doubt and insecurity for future investors; and to the 

effect of the Tribunal’s decision on the businesses and investments held in Mekar by the 

                                                   
63Biwater¶51 
64Apotex¶38-42  
65Born, p.651 
66CRPU’s Submission¶645 
67CRPU’s Submission¶¶620-645 
68CRPU Submission¶645 
69CBFI Submission¶540-545 
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members of CBFI and other investors, i.e., “persons other than the parties to the 

arbitration”. 

 

IV. THE TRIBUNAL SHALL ENSURE A PROCEEDING WITHOUT ANY 

DISRUPTION, UNDULY BURDEN OR UNFAIRLY PREJUDICE AGAINST 

EITHER PARTY 

 

70. Under this requirement, it has been provided that a non-disputing party’s submission may 

cause a disruption in the proceeding by addressing something not connected to the matter 

of the dispute.70 This was maintained by the tribunal in Apotex to reject a submission of 

such a nature,71 considering (i) that accepting amicus’ submissions might add to the overall 

cost of the arbitration, causing an extra burden on one or both disputing parties, as stated 

by the tribunal in Methanex,72 and (ii) that the participation of non-disputing parties should 

be viewed to guarantee transparency in the proceeding.73 

 

71. CRPU submission does not meet the requirement as it does not address the relevant facts 

in the arbitration, and it would disrupt and lengthen the proceedings, only causing damage 

to the parties. Besides, its grant would imply a proceeding with unfairly prejudice and no 

transparency. 

 

72. The allegation on corruption is something not addressed by the Parties for ten years. CRPU 

claims to have actively participated between September and November 2010 in the bidding 

process leading up to the acquisition of Caeli.74 Nevertheless, it only opted to disclose this 

information on 28 May 2021, which appears as a non-transparent conduct. 

 

73. Moreover, if a tribunal is convinced that pending legal proceedings in another legal forum 

– such as the one on the corruption allegation against Mr. Umbridge – affect the legal 

                                                   
70Miller, p.14 
71Apotex¶37  
72Methanex¶50 
73Polanco, p.4  
74CRPU’s Submission¶620 
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dispute before it, then it may order that the proceedings before it be suspended, or a claim 

dismissal.75 Otherwise, it would not only prevent a proceeding without disruption but also 

create an unfairly prejudice against one of the parties. 

 

74. Additionally, the tribunal in UPS stated that it is for the respondent or the parties to take 

jurisdictional points, and they also stated that the tribunal did not consider that any other 

procedural matter of which it is aware should be the subject of amicus submission.76 In this 

case, CRPU’s allegation of corruption, as the tribunal stated, should be considered and 

stated by the Parties in this arbitration, and not be the subject of its submission as a non-

disputing party. 

 

75. Oppositely, CBFI submission meets this requirement as the information provided by it to 

the Tribunal concerns matters related to the core of the dispute, not causing the proceeding 

to lengthen, and would not generate an unfair prejudice against either party.  

 

76. CBFI represents Bonooru and GNR investors, focusing “on fostering a strong, competitive 

economic environment that facilitates growth and development of Bonooru as well as the 

GNR”.77 CBFI’s information does not focus on an accusation against a Party but on the 

impact of the arbitral decision on Bonooru’s, Mekar’s and the GNR’s economy, as well as 

on the regulatory regime on foreign investment secured through agreements, which harm 

may lead to uncertainty for future investors in this region.  

 

77. Therefore, the information provided by CBFI would not cause an extra burden on the 

Parties and the Tribunal by bringing information relevant to the core of the dispute. And 

their submission would also not create an unfairly prejudice against one of the Parties since 

their information is based solely on the impact on the economy and not allegations against 

one of the Parties.  

 

                                                   
75Hansen, p.531 
76UPS¶71 
77CBFI’s Submission¶505 
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78. Considering the above, CBFI hereby respectfully requests the Tribunal to (i) reject CRPU’s 

application for leave to file a non-disputing party submission; and (ii) grant CBFI’s 

application for leave to file a non-disputing party submission. 
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PART THREE: MERITS 

 

79. In this section it will be established that (I) Mekar’s actions, either individually or taken 

together, amount to a violation of its obligations to accord FET as contained in Article 9 of 

CEPTA; (II) Mekar made specific representations to Vemma, creating legitimate 

expectations upon which the latter relied when deciding to make or maintain its investment, 

and that were subsequently frustrated by Mekar’s actions and must, therefore, be considered 

in the application of the FET obligation, as provided in Article 9.9(3) of CEPTA; and (III) 

the Respondent’s actions do not fall within its right to regulate. 

 

I. MEKAR’S ACTIONS, EITHER INDIVIDUALLY OR TAKEN TOGETHER, 

AMOUNT TO A VIOLATION OF ITS OBLIGATIONS CONTAINED IN ARTICLE 

9 OF THE CEPTA  

 

80. In accordance with Article 9.9 CEPTA, a Party breaches the FET obligation referred to in 

paragraph 1 if a measure or measures constitute a: (A) denial of justice in criminal, civil or 

administrative proceedings; (B) arbitrary or (C) discriminatory conduct. 

 

A. Mekar denied justice to Vemma through their administrative proceedings 

 

81. Generally, the denial of justice standard encompasses circumstances such as a denial of 

access to courts,78 excessive length of the proceedings or undue delay,79 serious procedural 

defects in proceedings,80 and irrational or abusive outcome going beyond mere 

misapplication of the law.81 

 

82. It is Claimant’s contention that Mekar’s actions and inactions amount to a denial of justice 

insofar as (1) there were serious procedural defects in judicial and administrative 

                                                   
78Krederi¶451 
79Krederi¶455; See also: Roussalis¶602  
80Morris¶501 
81Arif¶445; See also: Rumeli¶653 



Team 1550 Ecer G, Memorial for Claimant 

 

21 

 

proceedings; (2) Vemma’s suit was subject to undue delay; and (3) there was a malicious 

misapplication of the law by enforcing an award tainted with fraud and corruption, and 

which was annulled by a court of the seat of arbitration.82  

 

1. There were serious procedural defects in the proceeding concerning the initiation of the 

investigation to Caeli 

 

83. The CCM initiated an investigation against Caeli in violation of Mekari law and CEPTA. 

As per Article 2 of Chapter III of the MRTP, the CCM was not permitted to initiate an 

investigation against Caeli when its market share was only 43% and based solely on the 

airline’s rapid expansion. Through the initiation and conduct of this investigation Mekar 

incurred in a procedural denial of justice in its administrative proceedings.  

 

84. It has been recognized in IL that denial of justice does not only stem from court decisions. 

It can be configured in administrative proceedings83 or actions by the government.84 Hence, 

denial of justice in administrative proceedings involves the consideration of the need for 

ordinary justice and entails a willful disregard of due process of law, or even to bad faith, 

willful neglect of duty, or insufficiency of action apparent to any unbiased man.85 In fact, 

this denial can be evaluated more flexibly in administrative proceedings. 

 

85. In this case, the denial of justice must be analyzed under Article 9.9.2. (b) of CEPTA, which 

states that a party is in breach of the obligation of FET if a measure constitutes a 

fundamental breach of due process, including a fundamental breach of transparency, in 

judicial and administrative proceedings. 

 

86. The administrative proceeding in which the denial occurred is found in, Article 2 of Chapter 

III of the MRTP, as Amended in 2009, provides that:  

 

                                                   
82Azinian¶102 
83ECE¶4.742; Genin¶¶357-358-359-360-361; Amco¶137 
84 Poggiioli, p.689; ECE¶4.742 
85Amco¶137; Genin¶¶357-358-359-360-361 
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“The CCM may open an investigation suo moto … if the following circumstances 

are met: (a) a corporation obtains a market share greater than 50%. The CCM may 

exercise discretion in industries that require special attention … where a 

corporation owns a lower market share [which] should be exceptionally rare; (b) 

the corporation poses a unique threat to the competition …; and (c) there is evidence 

the corporation’s actions have, or are likely to soon, push competitors out …”.  

 

87. Caeli was not under any of such circumstances. 

 

88. First, it held no more than only 43% of market share at that moment. There was no reason 

for the CCM to suddenly factor in MA members to determine Caeli’s market share in 

Mekar. In fact, the CCM had never indicated any anti-competitive concerns arising from 

low or mid-level cooperation among said members.86 Likewise, it is at least contradictory 

that the CCM considered the MA members to prejudicially initiate a proceeding against 

Caeli when itself noted on 5 March 2011, while approving Vemma’s acquisition of stake 

in Caeli, that its membership to the MA would enable the airline to offer new and improved 

low-cost services, in benefit of consumers.  

 

89. In the present case, the same MRTPA provision87 mandates as well that “the use of 

discretion should be exceptionally rare were the CCM to initiate an investigation 

concerning “a corporation [which] owns a lower market share … in industries that require 

special attention to open an investigation where”. However, CCM’s decision, in an 

arbitrary manner, moves away from these provisions.   

 

90. The fact that Caeli’s market share was below the threshold required to initiate an 

investigation88 demonstrates that discretion was not used in an exceptional manner. As for 

discretion, it is noted that the airfare caps imposed on Caeli were never subject to an analysis 

regarding its proportionality, neither at the date of its imposition nor in CCM’s final 

decision when it opted for their maintenance, despite Caeli’s burdensome financial 

situation, which occurred regardless of the 42% market share alongside other MA members. 

                                                   
86UF¶37 
87 Annex V¶1600  
88UF¶36 
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91. Second, Caeli did not pose a unique threat to the competition in that market: it just 

implemented the business model contained in its Vemma’s bid proposal, which was 

approved by Mekari authorities, including the CCM.89 

 

92. As such, MA members should not have been considered by the CCM. Airline alliances are 

common in the global airline industry, as is slot-trading, and these are not grounds for 

concern about collusion. Moreover, the CCM has never indicated any anti-competitive 

concerns arising from low or mid-level cooperation among MA members.90 

 

93. Third, there was never any evidence that, when the investigation was initiated, Caeli’s 

actions had in any way pushed competitors out of the market or were likely to do so. In 

fact, this Tribunal could not rely on recognizing the push of competitors by taking 

advantage of favorable market conditions such as the price of oil. The rate hike assumptions 

expressed in the Phenac Business Today podcast91 would not even hold true when 

considering that Caeli leveraged these to realize a market expansion that combined high 

employment rates with productivity.92 

 

94. For all the above, there were clear and serious procedural defects in the proceeding of the 

initiation of CCM’s first investigation against Caeli.  

 

2. Vemma was subject to undue delay in the proceedings conducted by the CCM. 

 

95. One of the fundamental obligations of the State in IL is the establishment and maintenance 

of an organized system for administering justice which is so conceived and operated as to 

provide an effective protection for the rights of its receivers, including foreigners.93 

 

                                                   
89UF¶¶23-25 
90UF¶25 
91 Annex VII¶1850 
92 SUF ¶34 
93Demirkol, p.28 
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96. In this regard, the tribunal in Krederi stated that “[i]t is generally accepted that overly long 

court proceedings, i.e., undue delay which does not result from the litigants’ actions or 

inaction, may amount to a denial of justice”.94 In the same vein, the tribunal in Azinian 

stated that “[a] denial of justice could be pleaded if the relevant courts are subject to undue 

delay”.95 

  

97. Undue delay is not limited to acts or omissions of a court, it also includes cases in which 

administrative, or rather non-judicial authorities, can be blamed for such acts or 

omissions.96 European Court of Human Rights has held that undue delay becomes evident 

the moment legal limits are violated in a proceeding.97 

 

98.  Mekar’s judicial system failed to expand at the same rate as its population, which increased 

by about 80 percent, thus lengthening the average time to receive a final decision in Mekar’s 

courts.98 This time can be extended up to 27 months in commercial matters, a situation that 

generates serious damage for investors in terms of access to justice. 

 

99. In the present dispute, Mekar failed to maintain an organized system for administering 

justice that provided effective protection regarding Caeli’s contentions in relation to the 

airfare caps imposed by the CCM and Mekar’s order for companies to offer its goods and 

services only in MON. Despite all Vemma’s efforts to contest these measures before Mekari 

authorities and courts, none of these were attended soundly and promptly, i.e., none of it 

was ever a consequence of the Vemma’s actions or inaction. In fact, Vemma was 

exceptionally diligent and extended a throughout commitment in finding a prompt 

resolution. This demonstrates the lack of proportionality and reasonableness of Mekar’s 

measures, in breach of legal obligations such as Section 4(e) of the MRTPA. 

 

                                                   
94Krederi¶455 
95Azinian¶102 
96 Interoceanic Railway¶11 
97Ruiz-Mateos¶9-23 
98UF¶13 
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100. Clearly, Mekari authorities never considered the significance of the interests at stake 

and the behavior of Vemma in the proceedings. In consequence, the supposedly “interim” 

measures became permanent. Caeli endured three years under such burden. During that 

period, not only it was unable to charge its services in other currency that MON but, because 

of the airfare caps, it could not raise its fares enough to tackle the effects of the MON 

currency crisis, arisen in March 2017, and Mekar’s skyrocketing inflation.  

 

101. In conclusion, Vemma was subjected to an undue delay in the proceedings 

concerning Caeli’s contention in relation to the airfare caps imposed by the CCM and 

Mekar’s order for companies to offer its goods and services only in MON, which inflicted 

huge damages while transforming Vemma’s once profitable business in Caeli into a 

declining investment with losses.   

 

3. There is a malicious misapplication of the law by enforcing an award tainted with fraud 

and corruption, and which was annulled by a court of the seat of arbitration 

 

102. Regarding the malicious misapplication of the law, the tribunal in Azinian99 

concluded that this type of wrong doubtless overlaps with the notion of “pretense of form” 

to mask a violation of IL.  

 

103. In the present case, the Claimant contends that there is malicious misapplication of 

the law in Mekar’s enforcement of the award in its favor delivered by Mr. Rett Eichel 

Cavannaugh on 9 May 2020, in the arbitration concerning the dispute between the Parties 

as to whether Vemma had failed to secure a bona fide third party offer for the purchase of 

its stake in Caeli under Article 39 of the SA.100 Said award was annulled at the seat of 

arbitration following a report by the CILS demonstrating that MAS engaged in fraud and 

corruption by bribing Mr. Cavannaugh.101 

 

                                                   
99Azinian¶103 
100Ibid 
101UF¶61 
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104. Article V(2)(b) of the New York Convention, to which both Bonooru and Mekar are 

parties, disposes that an arbitral award may be refused in its execution, if the competent 

authority in the country where the recognition and enforcement is sought finds that such 

enforcement of the award would be contrary to the public policy of that country.102 

 

105. Case law tends to refer to a public policy rationale for refusing recognition and 

enforcement of an award under Article V(2)(b) of the New York Convention in the event 

of a deviation from the fundamental values of a legal system.103 The invocation of the public 

policy exception is a safety valve resorted to in those exceptional circumstances where it 

would be impossible for a legal system to recognize and enforce an award without 

abandoning the principles on which that State is based.104 

 

106. Several jurisdictions have relied on the public policy exception.105 Through this 

position “it is only those aspects of public policy that go to the fundamental, core questions 

of morality and justice in the jurisdiction where enforcement is sought which enliven this 

particular statutory exception to enforcement”.106 In the same vein, the Hong Kong Court 

of Final Appeal defined an award that violates public policy as an award that is “so 

fundamentally offensive to the enforcement jurisdiction’s notions of justice that, despite its 

being party to the Convention, it cannot reasonably be expected to overlook the 

objection”.107 

 

107. In the same sense, in Rumeli, the tribunal reaffirmed that governments are under an 

obligation to ensure the administration of justice, stating that denial of justice exists in cases 

where the government fails to prevent the enforcement of awards tainted by corruption.108 

 

                                                   
102NYC, Article V (2)(b) 
103 K.S.A.G¶762; Portuguese Company A¶496; Castel, p.172 
104CREFAA Guide, p 259. 
105Parsons, p.508;BCB¶276 
106Traxys¶276 
107Hebei¶205 
108Rumeli¶205 
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108. Despite the award being annulled, Mekar’s courts enforced it on 23 August 2020, 

which grossly violated international conventions and agreements to which Mekar is party, 

as well as Mekar’s own domestic law. Vemma tried to appeal this unjust decision, but it 

was ultimately forced by its outcome to sell its shares at the rate offered by Mekar.109  

 

109. Mekar argues that the arbitral award cannot be set aside since there are not 

sufficiently serious, specific, and consistent indicia of corruption as to fulfill the high 

threshold established in section 36 of the Commercial Arbitration Act. That is not the case: 

the CILS report revealed serious and conclusive evidence of a bribe in an unspecified 

amount from MAS to Mr. Cavannaugh and that his actions were directly led by Mekar.110  

 

110. Such acts of corruption could only be taken as direct contraventions of the values of 

Sinnoh, the host country of the arbitration. A country known for its courts “virtually free of 

discrimination, corruption, and improper influence by public officials”.111 

 

111. In conclusion, Mekar enforced an award that was tainted by fraud but suitable for 

its purposes. It did so in violation of the most basic notions of morality and justice; the core 

values of Mekar’s own legal system and international public policy. Thus, it constituted a 

malicious misapplication of law that led to a denial of justice as provided under article 9.9 

of CEPTA. 

 

B. Mekar enacted arbitrary measures 

 

112. The tribunal in Genin defines this standard as “acts showing a willful neglected duty, 

an insufficiency of actions falling far below international standards, or even subjective bad 

faith”.112 This standard has also been encompassed by several arbitral awards in four 

categories as actions that (i) cannot be justified by rational decisions; (ii) are not based on 

                                                   
109UF¶62 
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legal standards but on discretion, prejudice, or personal preference; (iii) are not taken to 

advance a public interest; (iv) are taken in willful disregard of due process.113  

 

113. Mekar breached this standard since its actions against Caeli were capricious, and 

not justified by rational reasons, but on a personal convenience. Therefore, violating the 

FET provided in article 9.9 of the CEPTA. 

 

114. Mekar’s actions are arbitrary considering the Respondent arbitrarily, (1) change the 

country’s exchange regulation; (2) invalidated HGLLP offer.  

 

1. The Respondent arbitrarily changed the country’s exchange regulation 

 

115. Since 2016, MON’s currency began to deteriorate. On January 2018, they passed a 

decree in which all companies operating in Mekar were to offer their services in MON.114  

 

116. The impact of devaluations mainly affects companies whose operating costs are in 

dollars and the prices they charge for their operations are in local currency. The evidence 

shows that the type of measures that have been implemented to mitigate the effects of the 

devaluation seek to preserve the functioning of the markets and avoid intervening in the 

price system, as studies made by the IMF have demonstrated.115 

 

117. In this sense, there is no justification for Mekar’s measures as there are other ways 

to increase the public finances and MON currency, which demonstrates its arbitrariness.    

 

2. The Respondent unbiasedly invalidated HGLLP offer  

 

                                                   
113Katselas, pp.113-114. See also: Talsud¶356 
114UF¶1210, p.35 
115IMF, p.7; See also: Cottarelli, pp.10-16 
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118. The Siemens tribunal defines arbitrary as “to derived from mere opinion” or 

“depending on will alone”.116 Doctrine has found that arbitrary measures are those 

depending on individual discretion, grounded on prejudice or preference rather than on 

factual considerations, which lack reasonableness and are unclear or inconsistent with 

professed intentions and motives.117   

 

119. As explained in Section A, Mekar enforced the arbitral award in relation to the bona 

fide from HGLLP to buy their stake at Caeli, despite it being set aside in the seat of 

arbitration on the basis of corruption as reflected in the findings of the CILS.118 This led to 

the depreciation of the Claimant’s investments causing it to sell their shares far below FMV.  

 

120. The International Court of Justice has stated that “arbitrariness is a willful 

disregard of due process of law, an act which shocks, or at least surprises a sense of judicial 

propriety”.119 Mekar completely disregarded the fact that the award was set aside and 

decided to still enforce it, which constitutes a clear example of a willful disregard of due 

process of law.  

 

121. Mekar’s decision on imposing this award was arbitrary as it lacks reasonableness 

rather than factual considerations, since this award was set aside by the Supreme Court of 

Sinnoh and Mekar decided not to take this into consideration and ignore it.  

 

C. Mekar acted discriminatorily 

 

122. The tribunal in Goetz stated that discrimination implies a differential treatment 

applied to people in similar situations.120 Furthermore, tribunals have stated that 

discriminatory conduct is a violation of the FET standard.121 Doctrine has stated that 

                                                   
116Siemens¶318 
117Kläger, p.188; See also:UNCTAD, p.78 
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discrimination exists when there is an unequal treatment of equal circumstances without 

any justification. Thus, one discriminatory measure can be “inflicting damage on the 

investor without serving any apparent legitimate purpose and are not based on legal 

standard but on discretion, prejudice, or personal preference”.122  

 

123. Doctrine has stated that one discriminatory measure can be a measure being applied 

for different reasons from this put forward by the decision maker.123 Furthermore, the 

tribunal in Saluka stated that a state’s conduct is discriminatory when similar cases are 

treated differently and without reasonable justification.124  

 

124. In this case, it is noted that on 25 September 2018, Mekar passed Executive Order 

9-2018, which granted subsidies for airlines operating therein. Accordingly, Caeli filed an 

application, but it was denied without indication of the reasons for said dismissal.125 

Nonetheless, other foreign airlines such as Star Wings and JetGreen, both owned by groups 

of Arrakis, received subsidies under this program, even though they had already received 

subsidies from their home States greater than Vemma had.126 

 

125. Mekar’s denial of the subsidies to the Claimant was discriminatory. These were 

granted to other airlines in a position similar to Caeli’s, causing differentiated treatment and 

without providing a reasonable justification for such denial. Mekar’s purpose was to hurt 

Caeli’s economic status to recover control over it, in violation of FET as provided in article 

9.9 of the CEPTA.  

 

 

 

                                                   
122Nilo, p.1  
123Ibid  
124Saluka-Partial¶313 
125UF¶1255 
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II. MEKAR MADE SPECIFIC REPRESENTATIONS TO VEMMA THAT CREATED 

LEGITIMATE EXPECTATIONS  

 

126. As per Article 9.9.3 CEPTA, a tribunal may consider, when applying FET 

obligation, any specific representation made by a Party to the investor “that created a 

legitimate expectation, and upon which the investor relied in deciding to make or maintain 

[its] investment”.127  

 

127. An investment is often a process rather than an instantaneous act,128 therefore, 

representations can emerge, and legitimate expectations can be created before and after the 

investment is made. The host State may well take steps during that period that create 

legitimate expectations on the foreign investor and have an impact on its further investment 

decisions.129 

 

128. In particular, the investors’ legitimate expectations can be based on (A) the relevant 

legal framework130 and (B) the representations extended by the host State, which involve 

any undertakings made explicitly or implicitly by it.131 Both circumstances took place in 

the case at hand. 

  

A. Vemma legitimately expected a stable legal framework 

 

129. The legal regime in place at the time of the investment is the starting point for a 

tribunal to assess the treatment extended to the investment by the host State.132 Tribunals 

have maintained that the regulatory stability made with the purpose of inducing 

investments,133 the legal framework and the conditions offered by the host state create 

                                                   
127CEPTA, Art. 9.9.3 
128Holiday Inn¶159; See also: CSOB¶72; Schreuer, p.3 
129Schreuer, p.5 
130Ibid 
131Dolzer, p.134 
132Ibid, p.2  
133Glamis Gold¶799; See also:CMS¶277 
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confidence and legitimate expectations that determine the decisions of investors.134 Said 

legal framework will consist of legislation and treaties; assurances contained in decrees, 

licenses, and others of similar executive nature as well as contractual takeovers.135  

 

130. In casu, Mekar provided the expectation of stability and a favorable environment 

for investment – conditions that led Vemma to invest and maintain its investment – through, 

at least, the 1994 BIT, 2009 Emergency Recovery Act, 2009 MRTPA and CEPTA itself, 

which provisions envisaged the conditions reasonably and legitimately relied upon by 

Vemma as it related to its investment, namely: the promotion and creation of a favorable 

environment for investments;136 open large-scale privatization processes;137 promotion and 

maintenance of competition in markets, and assurance of trade freedom;138 creation and 

expansion of markets, economic integration and transparency, liberalization of and 

elimination of bribery and corruption in trade and investment, good governance and rule of 

law.139 

 

131. Nevertheless, Mekar’s subsequent actions breached the above-mentioned 

commitments: first, alongside the LPM reelection in 2017, the favorable investment 

environment built on the previous years went in decline and many investors pulled out of 

Mekar’s market due to the governmental decisions.140 Second, the government approved 

various acts authorizing bailouts to government-controlled corporations, shelved large parts 

of the ongoing privatization programs, and re-nationalized multiple enterprises in the 

tourism sector.141 Third, it interrupted Caeli’s competitive process through the 

investigations irregularly initiated and the caps and fines unduly imposed by the CCM, all 

of which came to a halt by reducing Cali’s market share and instigating its sale at a lower 

                                                   
134Thunderbird¶147; Micula¶222; LG&E¶130  
135Dolzer, p.133 
1361994 BIT 
137UF¶18 
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price to Mekar itself.142 Finally, the enforcement of an award tainted by bribery and 

corruption involving the sole arbitrator and Mekar’s own government.143 

 

132. The evidence brought before the Tribunal demonstrates that the Claimant relied on 

key elements of Mekar’s regulatory framework that were subsequently dismantled by the 

actions and measures of Mekar, in breach of the latter’s FET obligation and in frustration 

of former’s legitimate expectations. 

 

B. Specific representations induced the investor to make and maintain its investment 

 

133. The tribunal in El Paso maintained that two elements could be observed in the 

assessment of specific representations: first, a circumstantial element, considering the 

absence of a general definition of specific representation.144 Second, specificity, as there 

are two types of commitments considered “specific” – not only those specific as to their 

addressee, but also those in relation to their object and purpose.145 Furthermore, promises, 

assurances or representations attributable to a competent organ or representative of the 

state, may be explicit or implicit, the crucial point being whether the state, through 

statements or conduct, has contributed to the creation of a reasonable expectation.146 In this 

regard, Tribunals note that the creation of expectations is, hence, a factual aspect that 

endeavors considering all the surrounding circumstances.147  

 

134. For the assessment of specific representations under CEPTA, these definitions are 

to be interpreted in conjunction with the context and objectives set out in the provision 

contained in both the preamble and Article 1.3.148  

 

135. Several actions and statements made by Mekari authorities constituted specific 

representations that created legitimate expectations upon which Vemma relied when 
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deciding to make or maintain its investment, which were all frustrated by Mekar’s 

subsequent actions. 

 

136. First, the declaration of Ms. Moira Rose regarding the autonomy of the CCM. In 

2009, when Ms. Moira Rose was appointed president of the CCM, her office released a 

press statement pointing a vision of the agency as an autonomous body, independent of 

government influence.149 As explained by the tribunal in Tecmed, statements that are 

directly related to induce an investment builds the confidence of investors in legitimately 

waiting for the State to act in accordance with its provisions.150 

 

137. However, all of that failed years later as the LPM was reelected under an anti-

privatization campaign, with a specific approach in re-nationalization of various tourism 

enterprises,151 context under which the CCM arbitrarily and discriminatorily investigated 

and sanctioned Caeli152 (CFR) – one of the most profitable privatization cases in Mekar – 

and effectively prevented Caeli’s future profit153 by instigating the fall of its market share154 

and imposing heavy fines.155  

 

138. Vemma was deprived of its rights and the value of its investment was significatively 

reduced in breach of the assurance previously extended and the expectation it raised. The 

CCM did not act in an “autonomous” manner: alongside the Mekari government, it pushed 

Caeli to the brink of bankruptcy and to sell its investment at a loss, and after Vemma’s 

departure, it authorized Mekar, under the “public interest” exception, to infuse capital and 

forego fines due to the CCM itself.156  

 

                                                   
149UF¶19  
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139. Second, MAS’ marketing of Caeli’s core assets. In 2010, Goeffrey Hoystman was 

appointed as managing director of MAS. Under his leadership, MAS marketed among 

potential bidders Caeli’s core assets, such as its valuable slots at two highly congested 

international airports and a well-equipped technical base at the PIA.157 Besides, Caeli’s 

previous rights and privileges were backed up by Decree F-0056 of 2004.158 

 

140. As reflected in its statements, Vemma considered the conditions and rights 

concerning the PIA – which were, so to speak, part of a package to be purchased – as highly 

relevant for its determinations during the bidding process, which means that it was of such 

nature as to induce and adapts accordingly its subsequent investment decision, i.e., created 

expectations which derive protection. 

 

141. Regardless of this, the CCM sanctioned Caeli in the second investigation for 

allegedly using such rights as an unlawful commercial advantage, frustrating the legitimate 

expectations generated, not only in the SA but also because of the marketing process of 

Caeli’s assets. 

   

142. Third, CCM’s first assessment regarding Caeli’s membership to the MA. In 2011, 

when approving Vemma’s acquisition in Caeli, the CCM noted that Caeli’s membership to 

the MA would enable it to offer new and improved services, as well as low-cost services, 

due to traffic density economies, boosting consumers’ welfare, within reasonable level of 

cooperation.159  

 

143. As noted by the tribunal in Tecmed, an investor expects the host State to act in a 

consistent manner, free from ambiguity and transparently in its relations with the foreign 

investor, so that it may know beforehand all rules and regulations that will govern its 

investment.160 In the same vein, the tribunal in Metalclad maintained that such transparency 

implies the available knowledge of relevant all relevant legal requirements in relation to the 
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investment made, or intended to be made, allowing the investor to continue its investments 

confident to be acting in accordance with relevant laws.161  

 

144. CCM’s statement as described above not only attended circumstances of investment 

and specificity in the addressee, but reasonably led Vemma to a legitimate expectation of 

an unambiguous behavior towards the issue at hand and to confidence on its own 

compliance with the prescriptions of the Mekari authority. Certainly, it was decisive in 

Vemma’s determination to pursue its investment, provided that, as stated by the tribunal in 

Suez, it created legitimate expectations regarding the nature of the treatment that it may 

anticipate from the host State.162 

 

145. It was therefore astounding, as explained before, that the CCM initiated a suo moto 

investigation based on Caeli’s market share in conjunction with a MA partner.163 While the 

MRTP provides that CCM’s competence to initiate such investigations, market should be 

greater than 50%, not a composite market share, as unduly utilized by the CCM to 

investigate and impose its sanctions in this case. 

 

146. This action resulted in the frustration of relevant arrangements and consequent 

legitimate expectation Vemma relied upon when induced to invest164 and is to be assessed 

in the application of the FET obligation violated by Mekar.  

 

147. Fourth, Mekari authorities approved the denomination of airfares in US dollars. In 

October 2017, and after receiving requests from Caeli and several other airlines, Mekari 

authorities approved the denomination of airfares in US dollars for all airlines operating in 

its territory.165 This was done under a context of economic crisis, and with the purpose of 

providing better conditions for its operation, which fueled within the investors of this 
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industry an expectation of stability regarding the airfares denomination, at least until 

eventually the economic crisis was overcome.166 

 

148. For instance, the tribunals in CMS and Tecmed  stated that there is no doubt that a 

stable legal business environment is an essential element of FET167 and the foreign investor 

expects the host State to act consistently, without arbitrarily revoking any preexisting 

decision or permit issued, under which the investor relied upon to assume its commitments, 

and to plan and launch its commercial and business activities.168 In PSEG, the Tribunal also 

noted that the FET obligation was seriously breached by the “roller-coaster” effect of the 

continuing legislative changes, particularly, concerning issues of such a relevance for the 

investment as in the present case.169 

 

149. In the case at hand, however, less than a year after the clearance for the 

denomination of airfares in US dollars, Mekar nullified the exemption granted to airlines 

and enacted a decree requiring all companies operating in the country to offer goods and 

services denominated exclusively in MON,170 effectively frustrating legitimate 

expectations generated in this regard within the air services enterprises and investors, 

Claimant included.  

 

C. Vemma could not foresee Mekar’s conduct  

 

150. There is no formal legal requirement for an investor to conduct due diligence for the 

purpose of protecting its legitimate expectations under FET standard171  and tribunals have 

not required investors to conduct any specific form of due diligence172 or established this 

as a precondition to a successful claim for the protection of legitimate expectations.173 
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151. For instance, the tribunal in SolEs noted that FET is an objective standard and an 

investor’s expectations are measured according to the “knowledge that a hypothetical 

prudent investor is deemed to have had as of the date of the investment”.174 In this sense, 

the tribunal explained that an investor can conduct adequate due diligence by being aware 

of possible moderate changes, as drastic changes are the ones that can violate FET.175  

 

152. Similarly, other tribunals stated that a drastic and/or discriminatory change that has 

a financial impact on the investor breaches their legitimate expectations.176 The Tribunal in 

Cube stated that the investor’s right to rely on the protection of its expectations “does not 

depend on there being evidence of any particular form or scale of legal due diligence by 

external advisors”,177 reason why none is to be enforced. In Novenregia, none of the legal 

instruments at the time of the investment require ‘particularly sophisticated analysis’,178 

and no due diligence could have revealed the regulatory changes that later would occur.179 

 

153. In the case at hand, none of the relevant legal instruments in the present dispute 

required Vemma to conduct formal due diligence. At the time of the investment, Vemma 

was duly aware of the conditions offered in Mekar following years of pursuing objectives 

favorable to investment environment,180 and the subsequent governmental, legal, and 

regulatory changes, changed all relevant conditions and circumstances in such a drastic and 

discriminatory manner that would have escaped Vemma or any other investor’s reasonable 

prevention. 

 

 

                                                   
174SolES¶331 
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III. RESPONDENT’S ACTIONS DO NOT FALL WITHIN ITS RIGHT TO 

REGULATE 

 

154. Claimant does not contest the existence of state’s right to regulate. However, it has 

limits, which have been consistently reaffirmed by investment tribunals.181 Many have 

concluded that the right to regulate can form part of the investor’s expectations, as it can 

assume that the state will take reasonable regulatory action.182 Tribunals have upheld the 

role of the principles of proportionality,183 reasonableness,184 the prohibition of 

arbitrariness,185 and non-discrimination as the limits of the state’s regulatory action, giving 

them a significant role in its assessment.   

  

155. Claimant will establish why these limits have been crossed by Mekar and how, in 

any event, this would bar it from invoking its right to regulate. Claimant will briefly 

describe (A) how the measures taken by the CCM were arbitrary, disproportionate, and 

unreasonable, as they were significantly departed from the rules established in the MRTPA; 

and proved that (B) Mekar’s demarche to tackle its economic crisis was advanced in an 

arbitrary and unreasonable manner, leaving no alternatives to the Claimant.  

 

A. CCM’s actions were arbitrary, disproportionate, and unreasonable  

 

156. As mentioned before, regarding the CCM’s actions, Claimant will establish why the 

imposition of the airfare caps ended up being unnecessary and disproportionate, and 

therefore, its renewal was arbitrary.  

 

157. At first, the airfare caps were imposed with the objective of preventing any alleged 

supra-competitive earnings by Caeli.186 As this was not, naturally, Vemma’s objective, 
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there was no objection to this decision and it did not hurt Caeli’s profitability through the 

first year.187  

 

158. However, with the currency crisis taking place in Mekar, and the decision to compel 

corporations to offer goods and services in MON rather than in USD, Caeli sough for the 

removal of the airfare caps. Caps were subject to inflation rates, a very volatile and 

dangerous indicator considering Caeli’s costs. If the State’s purpose was to prevent supra-

competitive earnings, such a risk did not exist during the crisis. On the contrary, the real 

risk rested in the shoulders of the Claimant: with the airfare caps in force and subject to 

inflation, alongside prices offered in MON, Caeli would eventually incur in significant 

losses.  

 

159. Even with the crisis permeating every industry, and being extremely strong for 

airlines, the CCM refused to lift the Caps, arguing that they could not be lifted until the 

investigation ended, even though the requirements for its imposition were no longer 

present,188 and even decided to renew the interim measure for the term of the second 

investigation,189 with the crisis growing and with the possibility of acting fairly during its 

second investigation, the CCM  

 

160. The requirements of necessity and proportionality also lacked substantiation. There 

is no rationale behind the extension of the caps when the investigated corporation is 

incurring in deep losses with inflation rates exponentially rising. Such an action is 

disproportional and unnecessary, and extremely burdensome for a company that had just 

been fined, with punitive intent, with the sum of 150 million MON.  

 

161. This measure is inconsistent with the State’s own policy, shocking to a sense of 

judicial propriety and deliberately contrary to the requirements established by the act.  
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B. Mekar’s measures to tackle its economic crisis were arbitrary and unreasonable  

 

162. Claimant will address how the redressal to MON, allegedly directed to halt the 

effects of the economic crisis but without any alternatives for the Claimant, was an 

unreasonable and arbitrary measure.  

 

163. Like the tribunal in AWG established, crisis of such depth and extension do demand 

emergency measures. Yet, those measures need to be consistent with international 

obligations.190 

 

164. Even if it is considered, although it is not questioned at present, that the Respondent 

acted with a legitimate and urgent objective in mind, it nevertheless ignored the fact that it 

cannot be pursued in an unjustifiable and inappropriate manner. Mekar’s decision was in 

fact also unjust as it bear no consideration to special industries and cases, like the aviation 

industry and Caeli. The latter, particularly, suffered from the lack of alternatives to bring 

its business afloat during the crisis.  

 

165. Mekar ignored the burden Caeli already had, which it would have been able to 

address and lift. There was no decision regarding the fixation of the inflation rates to 

determine airfare caps, and the request for them to be lifted amidst the crisis was ignored. 

The decision to change the currency relevant for the offering of services and goods without 

giving both the airline industry and Caeli was unreasonable, and therefore inconsistent with 

the exercise of the right to regulate.  
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PART FOUR: COMPENSATION 

 

166. Vemma’s investment was treated unfairly and inequitably under the terms of  

Chapter 9 of CEPTA. In consequence, Mekar must compensate Vemma. In the following 

sections it will be established that (I) Vemma has a right to full reparation; (II) FMV is the 

standard that fulfils the obligation to grant full reparation; (III) FMV is applicable through 

the MFN clause; and (IV) the Respondent’s contentions to evade the payment of 

compensation or reduce its amount lack basis and are irrelevant to the case. 

 

I. VEMMA HAS A RIGHT TO FULL REPARATION 

 

167. A State is under the obligation to fully repair any injury caused by an internationally 

wrongful act.191 As described thoroughly in Chorzów, compensation “… must, as far as 

possible, wipe out all the consequences of the illegal act”.192  The rationale of this provision 

is twofold: it constitutes an obligation for the State that has performed the wrongful act, 

and, on the other side, it embodies a right of the injured party.193 The application of this 

provision has been reaffirmed in presence of a breach of BIT obligations through a conduct 

attributable to the host State. 194  

 

168. When ruling an award on liability, a tribunal must apply an appropriate methodology 

to compensate damages which in no way prevents the aggrieved party from being re-

established in the position it would have been had the wrongful act not occurred.195 In this 

sense, Mekar must re-establish Vemma’s situation to that which would exist had the 

wrongful act against it not been committed and the Tribunal must safeguard Vemma’s right 

to be fully repaired by the Respondent, granting compensation in a FMV of the stake. 

                                                   
191ILC Articles, Art. 31 
192Chorzów¶47, Siemens¶349  
193Arias, p.75 
194Total¶89; AMT¶6. 21. 
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II. FMV IS THE STANDARD THAT FULFILS THE OBLIGATION TO GRANT 

FULL REPARATION 

 

169. The Claimant respectfully requests the Tribunal to apply FMV and not MV, since 

the latter would not fully repair Vemma. 

 

170. Article 9.21 CEPTA refers to the application of MV and would be raised by the 

Respondent in its contention. However, this standard shall not be applied by the Tribunal 

since it is not the adequate method to grant full reparation derived from the wrongful act 

committed by the Respondent. 

 

171. MV and FMV standards are distinct. Regarding the former, the tribunal in Total 

established that FMV “is best assessed by positing a hypothetical sale of the assets in 

question by a willing seller to a willing buyer in an arm’s length transaction”.196On the 

other side, the MV is the result of the application of the but-for premise considering the 

prevailing economic circumstances affecting the business in both the actual and but-for 

situations,197 after proper marketing and in which each part had acted knowledgeably, 

prudently and without compulsion198￼ 

 

172. In CME, the tribunal adjudicated “just compensation” of the investment reflecting 

the facts and circumstances at that given point of time and in consequence, it was granted 

the FMV that represented the “genuine value "of the investment.199 In this case, 

 

173. FMV is not what the asset is worth to the Respondent or any other party at its own 

perception, but what it is worth to the market,200 i.e., USD 1.1 billion.201  

  

                                                   
196Total¶16 
197Wöss, p.115 
198Trenor, p.172  
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174. Therefore, Claimant requests the Tribunal to apply FMV as the appropriate standard 

of compensation to fulfil the obligation of full reparation in relation to the damages inflicted 

over Vemma because of Mekar’s illegal actions. 

 

III. FMV IS APPLICABLE THROUGH THE MFN CLAUSE 

 

175. The MFN clause is known as “the most common single rule of conduct in 

international economic relations” and prohibits the parties to arrange to one another less 

favourable terms.202 According to the ejusdem generis principle, an MFN clause can attract 

the more favourable treatment available in other treaties only regarding the same "subject 

matter". In Maffezini the tribunal stated that “if a third-party treaty contains provisions for 

the settlement of disputes that are more favourable to the protection of the investor’s rights 

and interests than those in the basic treaty, such provisions may be extended to the 

beneficiary”. 

 

176. In the case at hand, article 9.7 of the CEPTA provides through the MFN clause the 

opportunity to the parties to obtain a treatment no less favourable than the treatment 

provided in other treaties signed by the host State (i.e., Mekar).  The Claimant requests to 

the Tribunal to apply the article 13 of the Arrakis-Mekar BIT through the MFN clause, 

since in terms of the compensation of the award it is more favourable that the one 

established in CEPTA.  

 

177. Article 9.7 of the CEPTA states that neither provisions related to procedures of 

dispute settlement nor substantive obligations contained in others international instruments 

constitute treatment could be applied through the MFN clause.203 

 

178. In the case at hand the treatment that is being discussed is the application of FMV 

as it is the accurate valuation to get full reparation.  The FMV does not constitutes neither 

of the exception as it is not in the scope of a dispute settlement provision nor a substantive 
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one, it is a standard of valuation regarding compensation. Accordingly, FMV must be 

considered as a secondary rule, that is defined as a power-conferring rule. Its difference 

with the primary rule is that the latter meant to generate substantive provisions.204 

Therefore, paragraph 2 is not applicable to the FMV and any other treatment that was given 

to another state in the subject matter must apply to Vemma. 

 

179. In conclusion, Claimant respectfully requests to the Tribunal, first, to apply the MFN 

clause of the CEPTA. Second, to issue an award considering the FMV according to article 

13 of the Arrakis-Mekar BIT.   

  

IV. THE RESPONDENT’S CONTENTIONS TO EVADE THE PAYMENT OF 

COMPENSATION OR REDUCE ITS AMOUNT ARE NOT VALID 

 

180. Mekar submits that there is no place for compensation, as it has already paid USD 

400 million to Vemma for its participation in Caeli. Nevertheless, the amount paid was 

valued in a MV, not in a FMV as it shall be according with the full reparation standard as 

stated above. 

  

181. Mekar contended in its Answer to the Notice of Arbitration that any compensation 

awarded shall be reduced based on contributory fault, mitigating factors, and its own 

economic crisis. Contrarily, Vemma contests that such claims are not valid to the case 

considering that (A) even if the sale occurred before the NOA, Vemma must be granted full 

compensation; and (B) The alleged contributory fault and mitigation factors lack validity 

and even in their presence, Vemma is entitled to full reparation. 

 

A. Even if the sale occurred before the NOA, Vemma must be granted full compensation 

 

182. The tribunal in SwemBalt AB, assessed the situation were the NOA was filed after 

the occurrence of the “causes” of the dispute. In that case, the investor was forced to delay 
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the sale because the asset was confiscated, therefore, the conclusion of the contract became 

impossible, which led to the award of compensation as sought by the claimant and which, 

as stated by the tribunal, could not be restricted nor reduced.205 

 

183. In this sense, even if a transaction took place before or after the NOA, the Tribunal 

shall grant Vemma compensation under the FMV standard. The purchase of Vemma’s 

investment by Mekar, before the initiation of the arbitration proceedings, occurred because 

the Respondent’s actions led to the depreciation of Vemma’s investment and despite the 

latter’s efforts to sell its stake to HGL,206 it was impeded by Mekar.207 After failing to find 

another buyer, Vemma was forced to sell its stake to Mekar.208 Thus, Vemma decided to 

file a NOA against Mekar to seek compensation for the incurred losses.209 

 

B. The alleged contributory fault and mitigating factors lack validity and, even in their 

presence, Vemma is entitled to full reparation 

 

184. IL recognises the relevance of the conduct of the injured party in the determination 

of reparation. Vemma’s entitlement to full reparation is not subject to the alleged mitigating 

factors put forth by the Respondent for the reduction of compensation, namely (1) 

contributory fault and (2) Mekar’s economic crisis, which have no basis whatsoever. 

 

1. Contributory fault 

 

185. Contributory fault and mitigation of damages are principles recognized in IIL.210 

The former is applicable to measures taken before the causes of the dispute. The latter arises 

only after the breach of an international obligation and implies the obligation for an 

aggrieved party to abstain from doing anything to increase its loss on the other.211 
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186. Accordingly, both, contributory fault and the alleged mitigating factors have no 

basis, and their existence shall not be considered by the Tribunal. The steps taken by 

Vemma in funnelling funds towards rapid expansion and profitable business plans cannot 

be considered by themselves to reduce Claimant’s compensation.212 Mekar actively 

impeded Vemma’s efforts to materialize such plans, in breach of FET as provided in 

CEPTA.213  

 

187. The profitability of the investment shall be an indication of the economic forecast 

not in the contribution of faults.214 In the case at hand, and although with difficulties, 

Vemma’s strategies aimed to the generation of profit and financial stability for the sake of 

the economic viability of Caeli, despite a significantly hostile environment, and in order to 

avoid the causations or expansion of damages. 

 

188. Additionally, Vemma was rated by Fitch Ratings215 as a “BB” Long- Term Issuer 

Default Rating which indicates an elevated vulnerability of the company. However, it also 

demonstrates financial flexibility that supports the servicing of financial commitments in 

regard of the illiquidity of that time.216 The contingency that Vemma was immerse into was 

a consequence the multiple external issues that took Caeli Airways to an economic 

contingency, such as the MON’s nosedive, both CCM’s investigations and the multiple 

years with the airfare caps, not due to actions merely attributable to Vemma. 

 

189.  Accordingly, Claimant was obliged to take the necessary steps to mitigate the losses 

so the company could retrieve.217 In this sense, Vemma complied its duty and took the 

necessary decisions for the context it was immerse into and when the contingency was 

unsustainable Vemma sold its stake to Mekar. Therefore, the Tribunal is respectfully 

requested to grant full reparation to the Claimant as the Respondent’s payment was in a 
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MV valuation and in order of the inexistence of contributory fault nor mitigating factors, 

the compensation in any case shall be reduced.  

 

2. Mekar’s economic crisis 

 

190. Fundamentally, economic crises are defined as a period in which an economy 

experiences unusually contractions.218 It is argued that under such conditions, host 

governments are more willing to implement regulatory measures to combat the crisis.219 

However, the mere existence of an economic crisis does not entail an exception to the 

liability of the host country.  

 

191. For instance, in Energy, the tribunal did not reduce any compensation based on the 

economic status220 alleged by Argentina in relation to the ‘emergency measures’ it 

implemented in response to its 2001-2002 economic crisis. It is to be noted that these cases 

still account for a disproportionate number of outstanding claims, representing nearly one 

sixth of the ICSID's pending caseload. 

 

192. In conclusion, the Respondent’s actions against Vemma, either individually or taken 

together, breached the commitment to FET provided in CEPTA. Therefore, Vemma is 

entitled to full reparation that is only fulfilled by the application of the FMV standard. In 

addition, there is no ground to reduce any compensation awarded since an alleged 

contributory fault by Vemma or the economic crisis in Mekar. Thus, Vemma is entitled to 

a 700 million USD compensation, after only receiving USD 400 million from Mekar, 

according with the estimation of USD 1.1 billion FMV of Vemma’s investment in Mekar. 
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PRAYER FOR RELIEF 

 

In light of the above, Claimant hereby respectfully requests the Tribunal to:  

  

a. Declare that it has jurisdiction over the present dispute. 

 

b. Reject the requested authorization for the filing of the CRPU submission and grant leave 

sought for filing CBFI’s submission as it complies with CEPTA and ICSID-AFR. 

 

c. Find that the Respondent treated the Claimant’s investment unfairly and inequitably and 

thereby breached Chapter 9 of the CEPTA.  

 

d. Order Mekar to pay the Claimant 700 million USD plus interest as of the date of the 

violation. 

 

e. Order Mekar to reimburse the Claimant for all costs and expenses associated with this 

arbitration. 

 

 

 

 

Respectfully submitted on 16 September 2021 by 

 

 

 

Team ECER G 

 

On behalf of the Claimant, 

 

Vemma Holdings Inc. 


