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STATEMENT OF FACTS 

 

PARTIES TO THE DISPUTE 

 

1. Vemma Holdings Inc. [“Vemma” or “Claimant”], is an airline holding company 

incorporated pursuant to the laws of the Commonwealth of Bonooru [“Bonooru”].1 On 29 

March 2011, Claimant entered into a Share Purchase Agreement [“SPA”] with Mekar 

Airservices Ltd., allowing it to acquire the Investment through its purchase of 85% 

shareholding in Caeli Airways JSC [“Caeli”].2  

 

2. The Federal Republic of Mekar [“Mekar” or “Respondent”] is a developing country that 

has witnessed political instability and an exploitation of resource deposits by intermediate 

occupying powers.3 Between the 1980 and 2015, the population of Mekar grew from 6 

million to 10.8 million, resulting in an overloaded judicial system.4 

 

IMPACT ON CLAIMANT’S INVESTMENT 

 

3. Despite the fact that Vemma's investment methods were profitable for both Caeli and 

Mekar, Respondent proceeded to deliberately obstruct Claimant's efforts to grow the 

airline.5 Officials at Mekar Airservices forced Vemma to suspend the expansion of Caeli, 

causing Claimant's investment to turn sour due to a series of purposeful acts and omissions 

by the Mekari State organs.6 Such conduct constituted Mekar's unfair and inequitable 

treatment of Claimant, leading to Respondent’s unlawful reacquisition of the shares to the 

prejudice of Claimant.7 

 

 
1 NOA, ¶1, p.2; Facts, ¶10, p.29 
2 Facts, ¶25, p.32 
3 Facts, ¶12, p.29 
4 Facts, ¶13, p.29 
5 NOA, ¶11, p.3 
6 Ibid.  
7 NOA, ¶12, p.3 
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REFERRAL TO ARBITRATION 

 

4. After being denied justice and with no other alternatives, Claimant sought a mutually 

agreeable resolution with Respondent, which failed despite Claimant’s best efforts.8 In 

accordance with the terms of the Comprehensive Economic Partnership Trade and 

Agreement [“CEPTA”], Vemma is subsequently permitted to pursue arbitration.9  

 

ARGUMENTS 

 

I. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE CEPTA 

 

5. This ICSID Tribunal has jurisdiction over the present dispute as it has inherent competence 

under Article 9.16 of the CEPTA to determine its own jurisdiction, including any 

challenges to the existence or legality of the arbitration clause. 

 

6. Claimant filed a Notice of Arbitration against Respondent on 15 November 2020 to seek 

compensation for damages under the CEPTA.10 With Respondent's rejection of Claimant's 

request for amicable settlement, Claimant may now pursue arbitration under CEPTA 

Article 9.16.11 Bearing the burden of proof, Claimant hereby submits that this Tribunal has 

jurisdiction as |A| Claimant has ius standi to invoke treaty protection, and |B| Bonooro’s 

ownership in Vemma does not make the present dispute a State to State arbitration. 

 

A. CLAIMANT HAS IUS STANDI TO INVOKE TREATY PROTECTION AS ALL 

JURISDICTIONAL REQUISITES HAVE BEEN DULY ESTABLISHED  

 

7. The Tribunal has jurisdiction under Article 9.2 of the CEPTA: 

 
8 NOA, ¶4, p.2 
9 NOA, ¶4, p.2; CEPTA, Article 9.16, p.79 
10 Facts, ¶63, p.40; NOA, ¶4, p.2 
11 NOA, ¶4, p.2 
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“This Chapter applies to a measure adopted or maintained by a Party in its territory 

relating to; (a) an investor of the other Party; (b) a covered investment; and (c) any 

investment in its territory.”12 

 

8. In this vein, the Tribunal retains jurisdiction over the relevant dispute as; |1| Claimant is a 

protected investor, |2| who has made a qualified investment |3| in Respondent’s territory. 

 

1. Claimant is a protected investor under Article 9.1 of the CEPTA 

 

9. Notwithstanding Respondent’s allegation that Claimant is not entitled to bring the present 

claims under the ICSID Additional Facility Rules and CEPTA,13 the Tribunal has 

jurisdiction as Claimant has |a| substantial business activities in Bonooru and |b| the 

disposition of shares does not negate its status as an investor in Mekar. 

a. Claimant has substantial business activities in its place of incorporation 

 

10. The tribunal in AMTO concluded that the term ‘substantial’ refers to the ‘materiality’ and 

not the ‘magnitude’ of the business activity.14 AMTO proved through its various 

agreements and share certificates that its main activity was in the field of financial 

investments by participating as a shareholder in companies in Finland, Ukraine, USA, and 

Russia.15 

 

11. Similarly, the ‘substantial business activities’ in the present case are proven from the SPA16 

and Claimant’s shareholdings in the two major airlines; Caeli and Royal Narnian.17 

Although the Royal Narnian is only the premium airline of Claimant, its operation by 

Claimant met the element of ‘materiality’, proving that it was engaging in ‘substantial 

business activities’ in the place of its incorporation for the materiality threshold to be met.  

 
12 CEPTA, Article 9.2, p.73 
13 RNOA, ¶6, p.6 
14 AMTO, ¶69 
15 Id, ¶68 
16 Facts, ¶26, p.32; Annex VI, pp.51-53 
17 Facts, ¶10, p.29; ¶26, p.32 
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b. Claimant’s disposition of shares does not negate its status as an investor in 

Mekar 

 

12. Article 9.1 of the CEPTA defines an investor as:  

“a natural person with the nationality of a Party or an enterprise with the nationality of a 

Party or seated in the territory of a Party that seeks to make, is making or has made an 

investment in the territory of the other Party. 

 

13.  The express wording of Article 9.1 echoes a broad interpretation of an investor, simply 

entailing the act of making an investment at any time and not the existence or permanent 

ownership as of the filing of the Notice of Arbitration. In the case of Tradex Hellas, ‘foreign 

investment’ was likewise defined as: 

“any legal person that is incorporated or constituted under the law of a foreign country 

that directly or indirectly seeks to make or is making an investment in the territory of the 

Republic of Albania under its laws or has made an investment under the laws regarding 

the period of time from July 31, 1990 and further on.”18 

 

14. Even though Tradex’s investment was liquidated prior to the request for arbitration, the 

tribunal determined that the phrase ‘has made an investment’ applied retroactively to 

investments made before the disposition and asserted that its competence "does not require 

that the investment still exists at the time the dispute arises."19 

 

15. In casu, Respondent's series of acts and omissions deliberately pursued by its State organs20 

forced Claimant to sell its shares back to Respondent.21 Regardless of being deprived Caeli 

of its ownership,22 Claimant still has ius standi to file a claim even if it had already 

transferred its investment in respect to which the current claim has arisen.23 This Tribunal 

must therefore interpret Article 9.1 of the CEPTA in a manner similar to Tradex and hold 

that Claimant must be granted the right to pursue claims against Respondent. 

 
18 Tradex Hellas, pp.172, 181 
19 Id, pp.181-182 
20 NOA, ¶12, p.3 
21 Facts, ¶63, p.40 
22 Facts, ¶26, p.32 
23 National Grid, ¶121 
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2. Claimant’s shares in Caeli qualify as an investment under Article 9.1 of the 

CEPTA 

 

16. Article 9.1 of the CEPTA provides: 

“Investment means every asset that an investor owns or controls, directly or indirectly, 

that has the characteristics of an investment, including such characteristics as the 

commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk.”24 

 

17. Under the language of the foregoing clause, Claimant’s investment has cumulatively 

fulfilled the three elements of |a| commitment of capital |b| expectation of profiting and |c| 

assumption of risk.  

a. Claimant’s shares entailed a commitment of capital  

 

18. The above provision of the CEPTA requires the investment to satisfy a few elements in 

order to be regarded as a qualified investment, the first being the commitment of capital or 

other resources. It is common that an equity ownership in a commercial business, in the 

form of shares, entails a commitment of capital.25  

 

19. In Tokios Tokéles, claimant’s commitment of capital was shown when it opted to invest 

capital in Ukraine rather than in another country.26 Therefore, investing in a country 

obviously implies that there will be a commitment of capital attached to the investment in 

question. 

 

20. Presently, Claimant’s shares in Caeli involved a commitment of capital not only in the form 

of 85% shares in Caeli,27 but also a commitment to sign leasing contracts for Boeing 737 

aircraft on favourable terms and to secure Caeli’s membership in the Moon Alliance.28 

 
24 CEPTA, Article 9.1, p. 73 
25 Mason Capital, ¶42  
26 Tokios Tokelés, ¶80 
27 Facts, ¶26, p.32; Annex VI, pp.51-53 
28 Facts, ¶23, p.31 
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Moreover, Claimant’s bid proposal envisaged inter alia fleet renewal and expansion, as 

well as route expansion.29 In the end, Claimant was found to have proposed the most 

financially attractive business model for Caeli’s short and medium-run development.30 

b. Claimant’s shares expected to gain profit 

 

21. Furthermore, Claimant’s shares in Caeli meet the criteria for profit expectation. In Saluka, 

the tribunal ruled in favor of claimant, finding that the notion of purchasing shares is 

usually accompanied with the expectation that the transaction will be profitable,31 despite 

respondent’s allegation that claimant did not have any intention to profit from its 

investment, but merely to be in control of IPB subsidiary companies.   

 

22. Claimant has not only established the most financially attractive business model to provide 

quality air services travelling from Mekar to Bonooru,32 but also able to lease fifteen,33 and 

acquired eight34 aircrafts that will be used to support its plan for route expansion, with the 

main objective of being profitable.35  

c. Claimant’s shares entailed an assumption of risk 

 

23. According to the tribunal in Kardassopoulos, the assumption of risk criterion requires the 

investor to examine any situation that may occur during the investment period, such as 

political and economic, to minimize such events from affecting its investment.36  

 

24. Claimant took an investment risk by giving due regard to Mekar’s economic and political 

instability that was later characterised by mass migration37 and the exploitation of resource 

 
29 Ibid. 
30 Facts, ¶24, p.31 
31 Saluka, ¶¶205, 209 
32 Facts, ¶24, p.31; ¶28, p.32; Annex VII, pp.55- 56 
33 Facts, ¶¶26, 27, p.32 
34 Ibid. 
35 Facts, ¶25, p.32, ¶27-28, p.33 
36 Kardassopoulos, ¶117 
37 Facts, ¶¶12-13, p.29 
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deposits,38 which was then followed by a high regulatory intervention,39 and late economic 

reforms.40  

 

25. Therefore, Claimant’s shares in Caeli qualify as an investment. It fulfills all the 

characteristics of an investment as it has commitment of capital and other resources, 

expectation to gain profit and perform an investment risk under Article 9.1 of the CEPTA. 

3. Claimant’s shares were located in Respondent’s territory 

 

26. In the dissenting opinion in the Deutsche Bank case, one of the members of the tribunal 

affirmed that establishing an industry or enterprise in the territory of the host State falls 

directly under the control of the host State’s legislative, executive, and judicial power and 

requires the protection afforded by the Convention.41 

 

27. Claimant purchased 85% in Caeli’s shares,42 an operating airline company of Mekar, and 

inherited existing discounts on airport services, landing and navigation fees enjoyed by 

Caeli at Phenac International Airport, along with twelve relatively young A340 aircrafts.43 

As such, Claimant’s investment was located in the territory of Respondent, thereby 

fulfilling the loci requirement under CEPTA.44  

 

28. Based on the foregoing facts, Claimant requests the Tribunal to affirm jurisdiction to 

arbitrate the present dispute as all jurisdictional preconditions of Article 9.1 of the CEPTA 

have been duly established. 

 

 
38 Facts, ¶14, p.30 
39 Facts, ¶12, p.29 
40 Ibid; RNOA, ¶8, p.7 
41 Deutsche Bank, ¶37  
42 Annex VI, pp.51-52 
43 Facts, ¶26, p.32 
44 CEPTA, Article 9.1, p.73 
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B. BONOORU’S OWNERSHIP IN VEMMA DOES NOT MAKE THE PRESENT 

DISPUTE A STATE-TO-STATE ARBITRATION 

 

29. Article 9.16 (1) provides that: 

“If a dispute has not been resolved through mutual agreement, a claim may be submitted 

under this Section by an investor of a Party on its own behalf.” 

 

30. Although Respondent has attempted to classify the current dispute as a ‘State-to-State 

Arbitration’,45 Claimant submits that it has legal standing as a qualified Boonoru investor 

operating in its commercial capacity and is independent from Bonooru. Despite Claimant’s 

transfer of 85% of its shares back to Respondent and while it is no longer the certified 

owner of Caeli,46 Claimant retains the ability to file claims for unfair and inequitable 

treatment pursuant to Article 9.16 of the CEPTA.47 

 

31. In this vein, this arbitration is not a State-to-State arbitration as, |1| Claimant is not an agent 

of Bonooru as |2| it was acting in a commercial capacity in Mekar, and |3| was not 

exercising its commercial functions under the control of Bonooru's government. |4| In any 

case, Claimant’s existing ties with the government of Bonooru do not classify Claimant as 

an agent of the State. 

1. Claimant is not an agent of Bonooru 

 

32. In light of Respondent’s erroneous allegation that Claimant is a state agent in view of its 

sizeable ownership in Vemma,48 it is crucial to highlight that there is a substantial 

difference between a State-Owned Enterprise [“SOE”] and a state agent. SOE refers to an 

undertaking that is owned and controlled by states and designed to pursue financial 

objectives by commercial means49 for the public interest, whereas a state agent is an entity 

 
45 RNOA, ¶2, p.6 
46 Facts, ¶63, p.40 
47 CEPTA, Article 9.16, ¶1, p.79 
48 RNOA, ¶3, p.6 
49 French National Institute of Statistics and Economic Studies, p.29 
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empowered by law to exercise elements of governmental authority, which entails public 

functions of a legislative or administrative character normally exercised by the state.50 

 

33. In the BUCG case, claimant argued that although it was a publicly funded and wholly state-

owned entity established by the Chinese Government,51 it did not act as an agent of the 

government in making its investment in Yemen.52 The tribunal noted that the issue is not 

the corporate framework of the State-owned enterprise, but whether it functions as an agent 

of the State in the fact-specific context.53  

 

34. Presently, Claimant is neither a fully publicly funded or wholly state-owned enterprise as 

45% of its shares were owned by private investors.54 In fact, Vemma was founded for the 

purposed of achieving financial profitability through commercial strategies,55 thus an acta 

de jure gestionis.56 Claimant operated Royal Narnian and Caeli as an aviation industry 

player to attract customers travelling from Mekar to Bonooru57 and other routes, and to 

compete against other Mekari, regional and global commercial airlines.58   

 

35. Even if this Tribunal finds that Claimant is associated with Bonooru, such association was 

merely to assist the quasi-executive function of the government in developing the aviation 

sector and civil aviation infrastructure. “Assisting” is not equivalent to “agency” which 

requires “delegation of power to exercise governmental authority”. Hence, the mere fact 

an entity is majority-owned or controlled by Bonooru does not imply that it is ipso facto 

an agent of the state as far as the Caeli investment is concerned. 

2. Claimant was acting in a commercial capacity in Respondent’s territory 

 

 
50 ARSIWA p.43 
51 BUCG, ¶32 
52 Id, ¶30 
53 BUCG, ¶¶40-41 
54 Facts, ¶65, p.40 
55 Annex IV, p.44 
56 Hamester, ¶180; Noble Ventures, ¶82 
57 Facts, ¶28, p.32 
58 PO3, ¶6, p.86 
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36. In any case, SOE operating commercially in another country may pursue claims against a 

contractual party as private investors supra59, if they fall within the definition of an investor 

under the underlying investment treaty.60  

 

37. Several tribunals, including, Maffezini have applied the Broches test61 to determine the 

capacity by which SOE may seek treaty protection. In applying it, the tribunals hinge on 

the following definition of SOE: 

“A mixed economy company or government-owned corporation should not be disqualified 

as a ‘national of another Contracting State’ unless it is acting as an agent for the 

government or is discharging an essentially governmental function.” 

 

38. According to the Broches test, in order to be barred from being a ‘national of another 

Contracting State,' Claimant must serve as an agent for the government or discharge an 

essential governmental function. Contrasting it to the present case, not only is Claimant not 

a state agent but it was also discharging an essential commercial function by running Royal 

Narnian, a leading worldwide airline with a high load factor.62  

 

39. Secondly, even if the Memorandum of Association of Vemma Holdings Inc. determined 

that one of the purposes for Vemma's establishment is to assist in developing the aviation 

industry and civil aviation infrastructure in Bonooru,63 Claimant submits that it is 

insufficient to rely on this fact as the focus should not be placed on the purpose of these 

activities but the nature as mentioned by the CSOB tribunal.64 On this note, Claimant 

requests the Tribunal to assess the nature of the activity.65 

40. Claimant’s purposes have been pursued in the context of the company’s commercial 

activities, and that these objectives shall for the most part be performed by every 

company incorporated in Bonooru. In fact, the tribunal in Tatneft held that even when 

 
59 Supra, ¶12 
60 BUCG, ¶¶31-33; CSOB, ¶¶17, 20; ICSID, History of the ICSID Convention, ¶30, p.11 
61 Maffezini, ¶80; BUCG, ¶33; CSOB, ¶20 
62 Facts, ¶11, p.29 
63 Annex IV, p.44 
64 CSOB, ¶20; Schreuer/Malintoppi/Reinisch/Sinclair, ¶271, p.161; Broches, p.345 
65 Ibid. 
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some of the public policy elements may have remained in claimant, the essential 

commercial goals in conducting business should not be deemed absent.66  

 

41. In this vein, the duty to assist in fulfilling the mobility rights under Article 70 will be carried 

out solely by Royal Narnian,67 and is clearly limited to the territory of Bonooru. As a result, 

even if Royal Narnian operations is pursued as a governmental in Bonooru,68 Respondent’s 

allegation on that basis is too remote from the facts69 of Claimant being engaged in purely 

commercial activities in Respondent’s jurisdiction to be relevant.70 

3. Claimant was not exercising commercial functions under the control of the 

Bonoori government  

 

42. Respondent also raises a jurisdictional objection, on the basis of Bonooru having complete 

control over Claimant's operations as it has increased its stake ownership to 55%.71  

 

43. The Aguas tribunal defined ‘control' as holding the amount of voting shares in a company 

that is sufficient to make key decisions for the company,72 irrespective of the amount of 

shares held. Subsequently, the CSOB tribunal confirmed that the state's 65% interest in 

CSOB does not constitute control and must not preclude the company from bringing its 

claim as a "national of another Contracting State,"73 unless it acts as a state agent or 

exercises a substantial governmental function.74 

 

44. In fact, contrary to the BUCG case, in which Yemen relied on the fact that the government 

was the ultimate decision-maker of the BUCG Corporation. Claimant, devoid of 

government’s influence and control, had the ultimate power to decide and implement its 

acquisition of decision over Caeli's operation to prevent financial loss due to growing fuel 

 
66 Tatneft, ¶¶136-137 
67 Annex III, p.43 
68 Facts, ¶63, p.40 
69 BUCG, ¶43 
70 Annex IV, p.44 
71 RNOA, ¶3, p.6; Facts, ¶65, p.40 
72 Aguas, ¶231 
73 CSOB, ¶18 
74 Id, ¶17 
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prices,75 leasing aircrafts,76 and capitalizing on natural formations from the Eldin volcanic 

eruption that attracted tourist interest in Mekar.77  

 

45. Furthermore, Claimant's Board of Directors [“BoD”] is composed of eight directors,78 with 

only one being a non-executive director nominated by the Bonooru Ministry of Transport 

and Tourism, while the majority include executive directors and an independent director.79 

The Tatneft tribunal held that it is insufficient to reach a decision that governmental control 

is in place by virtue of the government’s participation as a director, since the involvement 

of Government officials in the Board must be assessed from the number of government 

officials acting as directors.80 Evidently, the sole non-executive director in Claimant’s BoD 

does not represent the voice of majority, thereby showing that governmental control on that 

basis is non-existent. 

 

46. In any case, Claimant is a separate entity that is distinct from Bonooru irrespective of the 

shares in Vemma. The Salomon tribunal held that a company has a legal personality, rights, 

and responsibilities distinct from that of its shareholders.81 In light of that, Claimant was 

not operating under the control or the direction of the Bonoori Government.82  

4. Ultimately, Claimant’s existing ties with the government of Bonooru does not 

classify Claimant as a State agent 

 

47. In any case, whether Respondent's accusations concerning Claimant's relations with 

Bonooru are assessed separately or in conjunction, there is no legitimate chain of reasoning 

that supports the conclusion that Claimant is a state agent.83 As such, there is no compelling 

 
75 Facts, ¶27, p.32 
76 Ibid. 
77 Facts, ¶29, p.33 
78 Annex IV, ¶152.2, p.46 
79 Annex IV, ¶152.4, p.46 
80 Tatneft, ¶¶129-130 
81 Macaura, ¶619; Lee, ¶12; Moore, p. 180 
82 RNOA, ¶3, p.6 
83 Ibid. 
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cause for this Tribunal to pierce the corporate veil or establish that this arbitration is 

between Bonooru and Mekar. 

 

48. The tribunal in Milwaukee has previously applied the piercing or lifting of the corporate 

veil in revealing shareholder’s identities and to assess whether a SOE may constitute a state 

agent.84 However, arbitral tribunals will take this approach only if there is a reasonable 

suspicion that the corporate identity is being abused as a "cloak for fraud or unlawful 

behavior."85 

 

49. Conversely, not a single conduct from Claimant would reasonably amount to fraud or 

malfeasance to justify and to authorize a finding that the corporate veil must be lifted.86 

Therefore, this Tribunal must refuse to pierce the corporate veil of Claimant. 

 

II. THE TRIBUNAL MUST ONLY GRANT LEAVE TO THE CBFI APPLICATION 

 

50. Having established the Tribunal’s jurisdiction over the present dispute, Claimant requests 

this Tribunal to grant the amici application of the Consortium of Bonooru Foreign Investor 

[“CBFI”], as the submission can provide relevant and important insight from a bona fide 

party of interest to assist the Tribunal, achieve the optimal decision for all parties 

concerned.87  

 

51. Currently, two amici have applied to grant leave for an amicus submission. The first amicus 

is the CBFI, a non-profit industry association focused on creating an economic 

environment that facilitates growth and development of Bonooru and the entire Greater 

Narnian Region.88 The second, External Advisors to the Committee on Reform of Public 

Utilities [“CRPU-EA”], who played an active role in the deliberation that led up to 

Claimant’s purchase of 85% stake in Caeli.89 

 
84 V. Mast, ¶41 
85 Pathak, ¶373; Gambrinus, ¶142  
86 Gambrinus, ¶142  
87 PO2, ¶3, p.26 
88 CBFI Submission, ¶2, p.16 
89 CRPU-EA Submission, Line 615-620, p.19 
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52. Although both applications are subjected to scrutiny to ensure admissibility, Claimant 

argues that the Tribunal must only grant the CBFI’s amicus application under Article 41 

of ICSID (Additional Facility) Rules [“ICSID AFR”] as it is |A| the only qualified amicus 

in the present dispute, as opposed to |B| CRPU-EA who have acted as agent of Respondent. 

A. CBFI IS THE ONLY QUALIFIED AMICUS  

53. In international investment arbitration, an amicus curiae or usually referred to as ‘Non-

Disputing Party’ is any third party that intervenes to a certain degree in the proceedings 

with the view of assisting the arbitral tribunal regarding some of the aspects of a case.90  

 

54. Article 41(3) of ICSID AFR has established criteria to accept an amicus submission, which 

are: 

“(a)  the non-disputing party submission would assist the Tribunal in the determination of 

a factual or legal issue related to the proceeding by bringing a perspective, particular 

knowledge or insight that is different from that of the disputing parties; 

(b)  the non-disputing party submission would address a matter within the scope of the 

dispute; 

(c)  the non-disputing party has a significant interest in the proceeding. 

The Tribunal shall ensure that the non-disputing party submission does not disrupt the 

proceeding or unduly burden or unfairly prejudice either party.”91  

 

 

55. Accordingly, Claimant submits that the CBFI amicus submission must be admitted as |1| 

the CBFI is a Non-Disputing Party and |2| will assist the Tribunal by giving new knowledge 

and insight. |3| CBFI submission will address a matter within the scope of the dispute, and 

|4| CBFI has significant interest in the proceeding. Lastly, |5| the CBFI’s submission will 

not disrupt the proceeding or cause undue burden, or unfairly prejudice. 

1. CBFI is a Non-Disputing Party  

 

 
90 De Brabandere. p.1 
91 Article 41(3) ICSID AFR 
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56. Preliminarily, as only a ‘true friend of the court’ can make an amicus submission, this 

Tribunal must first determine whether the amicus curiae is a non-disputing party through 

the assessment of independence to proceed and examine the substance of the relevant 

submission.92  

 

57. The Von Pezold tribunal determined that an amicus curiae is not independent if it has direct 

or indirect relations with any party that establishes a conflict of interest.93 This can be in 

the form of an amicus being a state organ for the host state because the amicus has been 

empowered to perform government function.94 

 

58. Following the approach of the Von Pezold tribunal, Respondent has incorrectly interpreted 

CBFI as not independent, on the basis of Lapras Legal Capital’s [“LLC”] Chief Financial 

Officer [“CFO”], who sits in the CBFI executive committee95 and was hired by Claimant 

as an advisor and who had casted a vote for CBFI submitting an amicus brief.96  

 

59. However, this weak relationship does not constitute a conflict of interest that is sufficient 

to undermine independence. LLC is not a part of Vemma, given that it does not perform 

any functions of CBFI that are stipulated under the Memorandum of Vemma,97 instead, the 

task of LLC was purely to advise Claimant regarding funding strategies.98  

2. CBFI submission will assist the Tribunal by giving new knowledge and insight 

 

60. Moreover, the CBFI amicus in the legal determination of the issue of “ius standi” and 

rationae personae by giving a contextual perspective on how investors in Bonooru operate 

as a state agent or under Bonooru’s control.  

 

 
92 Crina Baltah, pp.303, 305 
93 Von Pezold, ¶53 
94 Ibid.  
95 PO3, ¶12, p.87 
96 CBFI Submission, ¶7, p.16 
97 Annex IV, ¶13, p.44 
98 CBFI Submission, ¶7, p.16 
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61. More and more tribunals have been open to accepting amicus submission as they can 

provide materially different insights based on the amici’s substantive knowledge or 

relevant experiences and expertise that go beyond those presented by the disputing 

parties.99 In this case, CBFI will provide new knowledge regarding Boonooru’s businesses 

that operate without governmental instruction or direction irrespective of private or public 

ownership structure.100 CBFI’s knowledge can assist the Tribunal as Bonooru’s business 

landscape is a free market one anchored on the nature of the activities and not their 

purpose.101 

 

62. Accordingly, the CBFI member’s collective experience in operating in all sectors of 

Bonooru’s industry within Bonooru, either as SOEs or private commercial entities102 will 

enable the Tribunal to determine whether Respondent’s legal argument that this is a State-

to-State dispute is erroneous or misplaced. 

3. CBFI submission will address a matter within the scope of the dispute  

 

63. In the Alicia Grace case, for an amicus submission to be admitted, it must facilitate the 

“process of inquiry into, understanding of, and resolving that very dispute which has been 

submitted to them in accordance with the consent of the disputing parties.” 103 

 

64. Aside from the narrow issue of standing, the CBFI brief will also address the broad matter 

of jurisdiction. The CBFI position that the term “intervention” should be intrinsically tied 

to a claimant’s commercial activities alone, and its opinion that “any deviation from 

international norms facilitating participation of State-linked enterprises in commercial 

activities that will have negative consequences on exchange of capital in Greater Narnia 

 
99 Apotex, ¶32; Philip Morris, ¶¶24-25 
100 CBFI Submission, ¶10, p.17 
101 Id, ¶3, p.17 
102Alicia Grace, ¶51 
103Ibid. 
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by introducing uncertainty into the business framework”,104 clearly are matters within the 

broad scope of the dispute between Claimant and Respondent.105 

4. CBFI have significant interest in the proceeding  

 

65. As to the CBFI’s interest in the case, the Eco oro tribunal held that significant interest 

comprises more than a general interest in the proceeding, as the amicus must demonstrate 

that the outcome of the tribunal has a direct or indirect impact on the rights or principles 

that amicus defends and represents.106  

 

66. CBFI has a significant interest in the present proceeding as the Tribunal is tasked to 

interpret the implementation of the CEPTA ISDS provision.107 Such interpretation could 

influence how investors and states approach aviation foreign investment and how future 

tribunals will award Investor-State arbitration for the aviation industry. CBFI is particularly 

interested in the issue of access to an independent and impartial judicial system that 

guarantees the rights of foreign investors against arbitrary acts of another sovereign, which 

is crucial in inducing the flow of capital from Bonooru into the host states.108 In sum, the 

outcome of this Tribunal will impact CBFI members, which justify admission of the brief. 

5. CBFI submission will not disrupt the proceeding cause undue burden, or 

unfairly prejudice 

 

67. The Apotex tribunal has held that when an amicus submission fails to fulfill the required 

elements for admission, it would require additional work, time, and expense for the 

disputing parties, which in turn would lead to undue burden and would potentially be 

prejudicial to them.109 

 

 
104 CBFI Submission, ¶10, p.17 
105 Supra, ¶29-49 
106 Eco Oro, ¶34 
107 CBFI Submission, ¶9, p.16 
108 Id, ¶8, p.16 
109 Apotex, Appleton, ¶44 



 

18 

68. The acceptance of the attached CBFI submission in this matter will not necessitate any 

additional effort, time, or expense that will disrupt the proceeding, cause undue burden or 

unfair prejudice. The substance provided by the CBFI submission110 is comprehensible and 

contains more knowledge than the CRPU-EA submission, which comprises less 

information. In contrast, any assessment of the CRPU-EA submission111 will require 

additional time and effort, thereby delaying the proceeding.  

 

69. Considering the foregoing, Claimant respectfully requests that the Tribunal admit the CBFI 

submission as it is the only qualified amicus curiae that will assist the Tribunal in the 

present arbitration. 

B. CRPU-EA ARE A DISPUTING PARTY  

 

70. As proven above, it is beyond doubt that CBFI is a qualified amicus. However, the same 

cannot be said for CRPU-EA since |1| they would intervene as a disputing party. |2| 

Moreover, their submission also does not address as a matter within the scope of the 

dispute, and |3| do not have significant interest in the proceedings. 

1. CRPU-EA are intervening as a disputing party 

 

71. While the CRPU-EA submission would indeed add new knowledge, but they would also 

effectively be intervening as a disputing party, arising from their lack of independence from 

Respondent. The Von Pezold tribunal determined that an amicus is regarded as not 

independent if it has an alignment of interests with the respondent or is acting as an organ 

or agent of the state, as when it exercises functions of the government.112  

 

72. In this case, the CRPU-EA are retained by Respondent as external advisors,113 and their 

role, particularly in the purchase by Claimant of its Caeli investment, remains essentially 

 
110 CBFI Submission, ¶10, p.17 
111 CRPU-EA Submission, Line 635-655, p.19 
112 Von Pezold, ¶¶ 51-52, pp.16-17 
113 CRPU-EA Submission, Line 625-630, p.19 
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governmental in nature. In fact, they are agents of Respondent as they carry out and 

perform the privatization functions that are supposed to be carried out by the CRPU under 

the Law on Privatisation.114 During the admission of Claimant’s investment, the CRPU-

EA single handedly audited Claimant, analyzed its economic, technical and financial 

performance and identified potential buyers.115  

 

73. Conclusively, the CRPU-EA have acted and continue to be acting as agents of Respondent 

and thus cannot be construed as acting in this case independently from the interests of 

Respondent. 

2.  CRPU-EA submission will not address a matter within the scope of the dispute 

 

74. In addition to not being able to assist the Tribunal, the submission by the CRPU-EA has 

overstepped the boundaries of assisting the Tribunal. The CRPU-EA submission seeks to 

annul the competence of the Tribunal to arbitrate the claims brought forth by Claimant, by 

raising a ratione legis issue.116 The UPS tribunal held, “the matter regarding jurisdiction 

is not appropriate for an amicus to address in any event it is the respondent to take 

jurisdictional points.”117 

 

75. The CRPU-EA have alleged that Claimant’s investment was procured through corruption 

of Mr. Dorian Umbridge, the head of the CRPU,118 effectively aligning its interests with 

that of Respondent. The belated raising of this new issue, especially a jurisdictional defense 

should not be allowed within an amicus submission and must thus be rejected by this 

Tribunal. 

 

 
114 Id, Line 615-625, p.19 
115 Id, Line 625-630, p.19 
116 Submission to Bar CRPU-EA Amicus Brief, Line 710-715, p.22 
117 UPS, ¶71, p.24 
118 CRPU-EA Submission, Line 650-655, p.19 
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3. CRPU-EA do not have significant interest over the proceedings 

 

76. The CRPU-EA only have a general interest over the case, an interest which the Apotex 

tribunal has held to be insufficient to authorize admission of their submission.119 

 

77. In fact, the advisors expressly admitted in their application that their interest merely 

coincides with that of the public, which they argue entails the prohibition of corruption in 

the admission of investments into the host state.120 They also declared that they have a 

general interest in promoting fair business practices in Respondent, through their regular 

role as interveners before federal courts in Respondent in relation to judicial proceedings 

concerning approval of privatization projects.121 Their last allegation that “stagnation in 

corruption efforts” in Mekar impacts their financial operations may be argued to be critical 

but remains unproven. Clearly, the CRPU-EA are unable to show how and in what ways 

the impact of corruption in Mekar meets the threshold of “significant interest”.122  

 

78. Claimant therefore prays for this Tribunal to reject the CRPU-EA amicus application.  

 

III. RESPONDENT VIOLATED ITS FAIR AND EQUITABLE TREATMENT 

OBLIGATION UNDER ARTICLE 9.9 OF CEPTA 

 

79. As the Tribunal has established jurisdiction over the claim, it has the power to arbitrate the 

merits of the present dispute under Article 9.9 of CEPTA.123  

 

80. Article 9.9 of CEPTA contains the Fair and Equitable Treatment [“FET”] standard which 

requires each party to “accord in its territory to covered investments of the other Party and 

to investors with respect to their covered investments fair and equitable treatment.”124 This 

 
119 Apotex, Appleton, ¶¶38-39 
120 CRPU-EA Submission, Line 640-645, p.19 
121 Ibid. 
122 Ibid. 
123 Micula, ¶287 
124 CEPTA, Article 9.9, p.76  



 

21 

standard is autonomous and is interpreted on a case-by-case basis125 regardless of whether 

Respondent’s measures were taken in a bona fide manner.126 The Waste tribunal recognizes 

multiple components of the FET clause which includes obligation to act transparently and 

under due process including denial of justice, to refrain from taking arbitrary and 

discriminatory measures, and to abstain from frustrating the investor’s legitimate 

expectations.127  

 

81. Although Respondent reserves the right to exercise its legislative power128 under Article 

9.8 of CEPTA,129 their actions are constrained to the FET standard under the Minimum 

Standard of Treatment [“MST”]. Respondent has overstepped such authority, which 

consequently impaired Claimant’s investment, because |A| Respondent’s measures based 

on Claimant’s membership in the Moon Alliance violated due process and were arbitrary. 

Further, |B| the refusal to grant Caeli subsidy under Executive Order 9-2018 [“EO 9-

2018”] was discriminatory. Subsequently, |C| the proceedings before the Mekari courts 

and enforcement of an arbitral award that has been set aside constituted a denial of justice. 

|D| Taken collectively, Respondent's measures constituted a denial of justice. 

A. RESPONDENT’S MEASURES BASED ON CLAIMANT’S MEMBERSHIP IN 

THE MOON ALLIANCE VIOLATED DUE PROCESS AND WERE 

ARBITRARY  

 

82. Respondent’s claim that Claimant’s investment monopolizes the market share due to their 

membership at the Moon Alliance and consequently launching the suo moto investigation 

over allegedly violating the Monopoly Restrictive Act are unfounded. Coupled with 

Respondent denying Claimant’s request to alleviate the financial burden arising from the 

investigation, prolonged maintenance of airfare caps, 2017 currency crisis and enacting of 

the MON Decree detrimentally impact Claimant’s investment. |1| The suo moto 

 
125 Saluka, ¶291 
126 Azurix, ¶372 
127 Waste, ¶98 
128 Parkerings, ¶332 
129 CEPTA, Article 9.8, p.76 
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investigation and interim hearing fundamentally violate the due process of law; and |2| the 

maintenance of caps and the MON denomination during a severe crisis are arbitrary. 

1. CCM’s suo moto investigation of Caeli and the interim hearing amount to a 

fundamental breach of due process 

 

83. Due process requires that both domestic law of the host state130 and the internationally 

recognized principles of due process are to be complied with.131 In AIG, Kazakhstan denied 

due process to Claimant by failing to follow its own established procedure.132 The 

application of due process is traditionally linked with notions of the host state's denial of 

substantive133 and procedural fairness in the administration of justice.134  

 

84. In light of the above, Respondent’s measures are in breach of Claimant’s right to due 

process as they |a| lacked factual basis in the assessment of the measures and |b| disregarded 

proper procedures. 

a. Respondent lacked factual basis in the assessment of the measures 

 

85. First, Respondent failed to comply with its Monopoly and Restrictive Act,135 as it lacked 

factual basis in the assessment of the investigation. CCM, an organ of the State and a 

commission to prevent monopolistic behaviour,136 may only open suo moto investigation 

into behaviour it deems anti-competitive and which market share is greater than 50%.137 

Caeli’s market share was merely 43% at the time of investment,138 making it unjustifiable 

for Respondent to base their measure on this fact.  

 

 
130 UNCTAD Investment Series, p.51 
131 Newcombe/Paradell, p.376; UNCTAD Investment Series, p.51 
132 AIG, ¶10.5.2 
133 Fortese/Hemmi, p.111 
134 Petrobart, ¶133 
135 Annex V, p.47 
136 Facts, ¶19, p.30 
137 Annex V, Chapter III (2)(a), p.47 
138 Facts, ¶46, p.34 
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86. Second, secondary slot trading concerns the transfer of slots between airlines to obtain 

more suitable slots and is always subject to the approval of the aviation coordinator.139 

Respondent’s accusation that Claimant’s use of slot trading distorts market share is 

baseless. Airline alliances are not cartels or monopolies.140 In fact, collaborative working 

in business and profit sharing with other companies, as well as partnerships within 

Claimant’s objective are permitted.141  

 

87. Secondary slot trading is widely practiced because slots are essential to airlines not just for 

operational reasons (i.e., for aircraft, crew, and gate use scheduling) but also for 

commercial purposes (i.e., aligning departure and arrival timings give a more appealing 

service).142 Thus, Caeli in accordance with its purpose as a commercial airline, should not 

be prohibited from using secondary slot trading to facilitate its operations. 

 

88. To further illustrate that it is a standard practice in the aviation industry, this mechanism is 

used by British Airways and several other airlines.143 In fact, Manchester Airport and other 

actors including airlines, airports, and slot-coordinators do not see the implementation of 

secondary trading to have any negative impact on the wider international slot framework.144 

This demonstrates that slot trading is common practice and does not  lead to competition.145 

Antitrust law is more applicable when applied to the retail air service market (i.e. market 

dominance in the supply of air services) rather than the market for slots itself.146  

 

89. Moreover, prior to the bidding process, Respondent had already sought to privatize Caeli 

through Goeffrey Hoystman, an aviation consultant by marketing its core assets.147 This 

includes its valuable slots at two highly congested international airports, recognizable 

 
139 Market-Based Mechanisms for Airport Slot Allocation: Formalisation and Assessment Criteria, p.8 
140 Annex IX, p.57 
141 Annex IV, p.44 
142 Manual on the Regulation of International Air Transport, p.4.10-2 
143 The Implementation of Secondary Slot Trading, CAA, 2001, p.6 
144 Id, p.12 
145 Ibid. 
146 The Implementation of Secondary Slot Trading, CAA, 2001, p.25 
147 Facts, ¶21, p.31 
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brand, a profitable ground handling company CA Handling, and a well-equipped technical 

base at Phenac.148  

 

90. By focusing on marketing its congested slots, the director is aware that Respondent permits 

slot trading for its own airline carrier and should have understood the basic principle of slot 

allocation. This mechanism is required when an airport becomes congested and the demand 

for slots exceeds available supply.149 This is no different from Claimant since Respondent 

still owns 15% of Caeli Airways and Caeli is operating in Mekar. Secondary slot trading 

should not have been a concern because it entailed slots that Respondent had marketed to 

Claimant.  

 

91. The aviation analyst also stated the suo moto investigation against Claimant raised concern 

to the airline industry as a whole,150 since Claimant’s market share did not surpass the 50% 

threshold151 and the practice of slot trading is not a threat in the market. This amounts to a 

fundamental breach of due process because it lacked a factual basis and did not adhere to 

the international norms on proper procedures.152  

b. Respondent disregarded its own proper procedures 

 

92. In ADC, a proper procedure involves the obligation to notify the investor by providing 

adequate advance notice that they were allegedly in breach of their duties. The ADC 

tribunal decided that neglecting to properly notify the claimant of their default despite 

knowing that the claimant had been in breach of its contractual responsibilities from the 

time of default was a violation of due process.153  

 

93. Respondent did not adhere to the standard proper procedures. Instead of giving Claimant 

an advance notice that Caeli’s expansion and the secondary slot trading with Royal Narnian 

 
148 Facts, ¶21, p.31 
149 Ibid. 
150 Annex IX, p.57 
151 Facts, ¶36, p.34 
152 Fortes/Hemmi, p.116 
153 ADC, ¶¶276, 278 
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were in violation of the Monopoly Act, Respondent immediately investigated merely based 

on Claimant’s rapid expansion.154 Claimant did not have an opportunity to cure any alleged 

violation of domestic law. 

 

94. Caeli's expansion should not have come as a surprise considering Claimant's prior expertise 

in aviation and had made a global success for Royal Narnian and other investments over 

the last twenty years.155 Therefore, Respondent should have recognized Claimant's interest 

in expansions from the bidding process.156  

 

95. Furthermore, the process of interim hearing for the request to remove the caps clearly 

violated the due process. While dealing with the contents of proper procedures, some basic 

legal mechanism must be expected to be readily available to the investor, such as fair 

hearing157 and requires that justice be rendered in a reasonable delay.158  

 

96. Fairness requires some degree of efficiency since justice delayed is justice denied.159 As 

the assessment of undue delays is highly fact-sensitive,160 the Tribunal should examine the 

number of years of the proceedings,161 as well as other relevant factual aspects. The tribunal 

in Ecuador162 and others163 reasoned that certain factors, such as the complexity of the case, 

the necessity for a speedy resolution, and the actions of the court as well as claimant, must 

be weighed in evaluating whether the effective means requirement was violated. 

 

97. Firstly, the case raised by Claimant, although urgent and pressing, was not a complex one 

as it merely requested for a temporary remedy to lift the caps.164 The court does not need 

to go to the evidentiary phase since the crisis affected all businesses.  

 
154 RNOA, ¶12, p.7 
155 Annex IX, p.37 
156 Facts, ¶23, p.31 
157 ADC, ¶435 
158 Al-Bahloul, ¶221 
159 Fortese/Hemmi, p.116 
160 White Industries, ¶10.4.10 
161 El Oro Mining, p.198 
162 Ecuador, ¶254 
163 White Industries, ¶10.4.10; Chevron II, ¶250; Oostergetel, ¶290 
164 Facts, ¶43, p.36 
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98. Secondly, Claimant was in dire need for a speedy resolution of the case because they were 

economically distressed. This meant that every day was significant in determining whether 

they could continue with daily operations and business activities. However, the court 

delayed the case for more than 1 year as Claimant registered its claim on 27 March 2018, 

but a hearing was only scheduled in April 2019,165 without announcing a specific court 

date for the proceeding. The court merely stated that it does not have the resources to grant 

Claimant a speedy proceeding.166 Even so, it should have given an exact date rather than 

being vague.  

 

99. Moreover, upon the decision being rendered, Claimant had to wait another two months 

until 15 June 2019 for the decisions to be released which was unnecessary since the court 

was able to render a decision within two days in normal proceedings.167  

 

100. Furthermore, the court has power under Executive Order 5-2014 to dismiss a case without 

appeal if the judge finds there is little likelihood of success on the merits via summary 

judgement.168 Knowing the unlikely chance of success if Claimant appealed to lift the caps, 

the court should have rendered the decision sooner. Nonetheless, the court still rejected 

Claimant’s urgent appeal, and its efforts to obtain an immediate hearing were fruitless.169 

This denial resulted in Claimant’s immense distress and the maintenance of the caps were 

tied to Respondent's inflation rate,170 which hurt Claimant’s profits.  

 

101. Additionally, the consolidation of many issues into a single hearing is likewise an example 

of due process efficiency.171 In relation to the second investigation's findings, Claimant 

requested that the conclusion be combined with the hearing on airfare caps. Claimant 

 
165 Facts, ¶44, p. 36 
166 Ibid. 
167 Facts, ¶52, p. 38  
168 PO3, ¶8, p.86 
169 Facts, ¶44, p.36 
170 Facts, ¶43, p.36 
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argued that the advantages received from Phenac were part of the initial privatisation 

package approved by the CCM in March 2011,172 and not because of misusing its position.  

 

102. Respondent’s failure to provide grounds for the adverse inference in its investigations, 

along with lack of transparent communications with Claimant, amounts to a due process 

violation.173 Taking these into consideration, Respondent had infringed Claimant’s both 

procedural and substantive rights to due process by conducting the suo moto investigation 

with no factual basis and denied basic legal norms for the call of investigation and interim 

hearing.  Hence, the CCM should not have imposed any fines on Caeli in the first place. 

2. The maintenance of caps and the MON denomination during the crisis were 

arbitrary  

 

103. The prolonged maintenance of the caps and the MON denomination as a consequence of 

the second investigation were unreasonable, given that Claimant was impacted by both the 

2017 crisis and the effect of the MON Decree.174 

 

104. Claimant also notes its limited profit over the period of economic crisis. Claimant was only 

able to secure 35 older aircrafts since the acquisition in 2011 and has not added more to its 

fleet since.175 Respondent also grounded all Boeing 737 MAX176 reducing Claimant’s fleet 

size by 56%, cutting passengers count approximately by 172-201 for each aircraft. As a 

result, Claimant's income, and ability to survive were severely hampered. Claimant's 

business spiraled and by 2019, Claimant's revenues have been reduced by more than half.177  

 

105. The AES tribunal held that measures are reasonable when they are based on rational 

purpose and must demonstrate a reasonable nexus with due regard to the pursuit of rational 

 
172 Facts, ¶¶25, 50, pp.32,37 
173 Nordzucker, ¶¶9, 85 
174 Facts, ¶¶39-42, p.35 
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policy.178 The maintenance of caps and the MON denomination during the crisis were 

arbitrary because it |a| failed to articulate rational policy and |b| the measures did not 

demonstrate a reasonable nexus to the pursuit of a rational policy.  

a. Respondent failed to articulate a rational policy  

 

106. The AES tribunal defined rational policy as one “taken by a state following a logical (good 

sense) explanation and with the aim of addressing a public interest matter.”179  

 

107. To successfully meet the rationality test, Respondent must demonstrate that the measures 

were in the public interest. The Mamidoil tribunal embraced that the interest of the public 

includes economic, social, and environmental matters,180 such that the measures must 

consider the interests of the investor and host state to be evenly balanced.181 Furthermore, 

the CEPTA Article 9.14 regulates that “the Parties recognize that it is inappropriate to 

encourage investments by relaxing domestic measures relating to health, environment, or 

other regulatory objectives.” 

 

108. It is true that Claimant did not protest when CCM first imposed the airfare caps.182 

Notwithstanding this, Respondent used its domestic measure to maintain the caps and 

MON denomination arbitrarily. Hence, the measures were contrary to rational policy goals, 

as Respondent’s measures were not beneficial for Claimant nor the public. The 

maintenance of the caps along with the rejection of the removal of caps limited Claimant’s 

ability to operate as a commercial aviation, and risked citizens' access to easy transportation 

due to MON inflation. Hence, the measures combined contradict rational policy goals.  

 
178 AES, ¶10.3.8 
179 Ibid. 
180 Mamidoil, ¶¶614, 617 
181 Saluka, ¶¶300-301; Lemire, ¶285 
182 Facts, ¶37, p.34 
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b. The measures did not demonstrate a reasonable nexus to the pursuit of a 

rational policy  

 

109. The AES tribunal established the sole existence of rational policy is insufficient to justify 

a measure taken by a state. A relevant correlation must also exist between the state’s public 

policy objective and the measure adopted to achieve it, considering the nature of the 

measure and by the way it is implemented.183 Hence, it is imperative for the said measures 

to demonstrate a reasonable nexus to the pursuit of rational policy.  

 

110. Claimant contends that the nexus should lie in the pursuit of the implementation of the 

policy when maintaining the caps as well as the MON denomination. However, 

Respondent failed to prove such a nexus as the measures were unreasonable and different 

from those put forward by the decision-maker.184 The airfare caps were maintained 

throughout the depreciation of MON in 2016, the economic crisis in 2017, and the sudden 

enactment of MON Decree in 2018.  

 

111. Contrary to the Decree’s purpose of stabilizing the country's crisis by requiring all 

businesses operating in Mekar to denominate its currency in MON, it has instead harmed 

businesses, most notably the aviation industry. This is due to the aviation industry's 

inability to survive when forced to accept customers who are using a rapidly deteriorating 

currency.185 

 

112. Despite struggling for three years, the CCM refused Claimant’s request for the removal.186 

Claimant’s only concern was the survival of its company, since the cumulative effect of 

the crisis and the maintenance of the caps along with the MON denomination brought 

Claimant to the brink of bankruptcy.  
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113. Respondent provided no explanation for their refusal to remove the caps, and the 

implementation of the measures could have been prone to bias as the tribunal in charge is 

made up of the investigators themselves.187 During the crisis, rather than providing 

Claimant with interim relief such as temporarily lifting the caps or adjusting the currency 

rates, Respondent refused to fix the rates and grounded all Boeing 737 MAX aircraft, 

thereby reducing its fleet by half. This means fewer aircraft are operating and fewer 

passengers are travelling.188  

 

114. Furthermore, due to the deterioration of the MON, Claimant is compelled to accept a 

valueless ticket price.189 As a result, Claimant lost critical measures to keep the company 

afloat. As such, this was a coercive measure as it forced Claimant to accept the prolonged 

maintenance of the caps amid a crisis and a deteriorating currency.  

 

115. As AES noted, the way a measure is implemented can make it arbitrary. In this instance, 

the combined measures were wrongful in nature and do not demonstrate a reasonable nexus 

to the pursuit of rational policy, as they were adopted in the middle of a crisis since 2016 

and in a coercive and unreasonable way. The caps were only removed once Claimant 

incurred significant losses.190 With due consideration, Claimant requests the Tribunal to 

find Respondent’s actions which have adverse effect on Claimant and the public to be 

arbitrary.  

B. THE REFUSAL TO GRANT CAELI SUBSIDY UNDER EXECUTIVE ORDER 9-

2018 WAS DISCRIMINATORY  

 

116. Article 9.9 of CEPTA prohibits investments from being discriminated against other 

investments.191 Saluka192 and Enron193 tribunals classify discriminatory actions as 

 
187 PO3, ¶5, p.86 
188 Facts, ¶48, p.37 
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investors in like-circumstances being singled out and awarded a less favourable treatment 

without justification. The latter assessed the State’s measures which must indicate that a 

sector had been singled out, either “to apply to its measures harsher than in respect to 

others, or conversely to provide a more beneficial remedy to one sector to the detriment of 

another.”194  

 

117. Prior to the enactment of EO 9-2018,195 Claimant had already suffered from Respondent’s 

four consecutive negative growths,196 which when combined with Respondent's arbitrary 

measures, had severely harmed Claimant's investment supra.197 Claimant desperately 

needed the subsidies because Respondent's measures had prevented Claimant from earning 

profits.198 

 

118. The rejection of the application for the subsidy left Claimant to be in deeper financial 

distress during 2018.199 Moreover, Claimant was unable to survive from May through June 

2019, since Caeli was forced to discontinue several loss-making routes, return aircraft to 

lessors, lay off 30% of its staff, cancel existing purchase orders, and ground substantial 

portions of its fleet.200 The losses continued until the third quarter of 2019, where 

Claimant’s market share in Mekar fell below 40%, and its operations on most routes 

incurring significant losses.201  

 

119. Applying the test in Saluka,202 as enforced by the Enron tribunal,203 Claimant contends 

that, in accordance with the objective of the EO 9-2018,204 singling out Claimant while 

foreign airlines were approved for the subsidies205 was discriminatory. This is because |1| 

 
194 Ibid. 
195 Facts, ¶46, p.36 
196 PO3, ¶4, p.86 
197 Supra, ¶103-115 
198 Facts, ¶¶48, 54-55, pp.37-38 
199 Facts, ¶48, p.37 
200 Facts, ¶53, p.38 
201 Facts, ¶55, p.38 
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203 Enron, ¶282 
204 Facts, ¶46, p.36; Annex VII, p.56 
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Claimant is in “like circumstance” with other airlines in Mekar and |2| Respondent treated 

Claimant less favourably.  

1. Claimant is in “like circumstance” with other airlines in Mekar  

 

120. Subsidies are not tied to the airline nationality, but to the citizens of the Respondent.  The 

provision of the EO 9-2018 itself is addressed “to airlines for each Mekari citizen 

travelling on board.”206 Caeli operated in Mekar,207 and serves roughly 35% or more 

Mekari people travelling with Caeli208 proving that Claimant is entitled for the subsidies. 

 

121. The tribunal in Saluka acknowledged the ‘like-circumstance’ of IPB Bank with other banks 

as all were operating in the same financial sector industry and suffering from the Czech 

Republic’s current climate.209 

 

122. Similarly, Claimant and other investors in the case at hand were operating in a turbulent 

period as a result of the Mekar economic crisis. Claimant, Star Wings and JetGreen were 

all competing commercial airlines in the aviation section210 that were impacted by 

Respondent’s 2017 economic crisis.211 Due to that, all airlines were operating at lower 

capacity, and applied for subsidies under EO 9-2018. Thus, Claimant was in a like-

circumstance with other companies. 

2. Respondent treated Claimant less favourably 

 

123. Discrimination is apparent when the outcome of a state’s decision manifests less favorable 

treatment regardless of the intention.212 Respondent’s rejection of Claimant’s subsidies was 
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discriminatory because Claimant was the only operating company with foreign holdings 

whose subsidies were denied. 

 

124. Claimant contends that since the subsidies are tied to each Mekari citizen travelling on 

board, Respondent barring Claimant from subsidies is discriminatory as it treats Claimant 

less favourably than other foreign airlines. Claimant was the only company suffering from 

the economic crisis. This is seen when other airlines were able to weather the economic 

downturn with the aid of subsidies, but Claimant was unable to.213 

 

125. Other foreign holding airlines whose applications for EO 9-2018 were accepted, despite 

receiving a one-time lump sum payment from their home State in 2017 to alleviate the 

effects of the economic downturn in the region. This payment was greater than the 

subsidies Claimant received from Horizon 2020.214 Larry Air, a wholly state-owned 

company, holds advantages in comparison to partly owned companies such as Claimant’s. 

Respondent’s treatment was not based on legal standards, but merely on State’s discretion 

which eventually inflicted damage on Claimant.215  

  

126. If nationality was the reason for the rejection of the subsidies per Respondent’s claims in 

the press release,216 Respondent should have been transparent with this policy in its 

legislation. Nowhere in the text of EO 9-2018 is it stated that the subsidy is only granted 

to industries who obtain fewer subsidies from their home state or non-State-owned 

enterprises.  

 

127. Even if the refusal was based on the concern that Claimant might outcompete other 

companies because of the advantages from Horizon 2020,217 the Union Fenosa tribunal 

found that a measure that discriminates an investor based on competence is an unjust 

discrimination.218  
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128. Conclusively, Respondent’s refusal to grant Caeli subsidy under EO 9-2018 was 

discriminatory as Claimant is in like-circumstance with other investors but was treated less 

favourably. 

C. THE PROCEEDINGS BEFORE THE MEKARI COURTS AND ENFORCEMENT 

OF AN ARBITRAL AWARD THAT HAS BEEN SET ASIDE CONSTITUTED A 

DENIAL OF JUSTICE 

 

129. In judicial proceedings, the court must adhere to the standard of international law, which 

condemns any “fundamentally unfair proceedings and outrageously wrong, final and 

binding decisions”.219 In light of this, Claimant contends that |1| Respondent’s corrupt 

behaviour caused fundamental unfair proceedings. Further, |2| Claimant was given an 

outrageously wrong, final, and binding decision. 

1. Respondent’s corrupt behaviour caused fundamental unfair proceedings 

 

130. Respondent’s conduct of bribery through the Mekari Air Service, referred to as 

corruption,220 violates the standard treatment of justice.221 Bribery is defined as an illegal 

or unlawful act that is contrary to the duty and rights of others which procure the benefits 

of oneself or another person.222  

 

131. CEPTA itself in its preamble provides a clause which comments to promote “transparency, 

good governance, and the rule of law, and eliminates bribery and corruption in trade and 

investment.”223 Respondent is required to fulfil its obligations and be transparent in its 

activities. However, Respondent failed to accord with the standard recognized under 

CEPTA. 

 
219 Arif, ¶445 
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132. Respondent's corrupt behavior is first revealed through the correspondence between the 

Respondent and the Secretariat of SCC.224  In accordance with Article 31 (a) of the SCC 

Arbitration Rules,225 Claimant had challenged and opposed the appointment of Mr. 

Cavannaugh by submitting that he had previously worked closely with Respondent.226 This 

led to a presumption of corruption due to a conflict of interest. The presumption would 

attach to an arbitrator who knowingly failed to disclose significant business dealings with 

a party which are likely to be affected by the outcome of the arbitration.227 The defect in 

the arbitration procedure raised legitimate questions about the arbitrator's impartiality 

which impacted Claimant. 

 

133. The award rendered against Claimant due to Respondent’s successful bribe, as evidenced 

by an audio recording constitutes a corrupt behaviour.228 Contrary to the court's judgment 

that the corruption was purely circumstantial and hence evidence was insufficient,229 the 

CILS had proven the corruption materially, including the transcript.230 Hence, 

Respondent’s corrupt behaviour by two independent experts caused fundamental unfair 

proceedings. 

2. Claimant was given an outrageously wrong final and binding decision 

 

134. The Metalclad tribunal stressed that the FET standard comprises fair procedure231 and 

investors protection, which includes that of impartiality.232 Loewen embraced the standard 

requirement that impartiality is objective. It assesses a guarantee of impartial judges for the 

parties to be freed from the perception of bias.233  

 
224 Annex XII, p.61 
225 Annex XI, Article 31(a), p.60 
226 Facts, ¶60, p.39; Annex XII, p.61 
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135. In light of the circumstances, Claimant contends that the award enforced234 was defective, 

due to it being corrupted by the perception of bias from the judges.235 Contrary to the 

judges' assertions,236 many tribunals have relied on indirect or circumstantial evidence as 

proof of corruption,237 which have often led to annulment.238 Despite this, Respondent 

dismissed Claimant's appeal.239 

 

136. Article V New York Convention establishes an exhaustive list of grounds under which the 

enforcement of an international Arbitral Award may be refused.240 Since the list is 

exhaustive, the Court simply needs to evaluate whether one of the exceptions applies. 

 

137. Claimant may invoke Article V(2)(b) of the New York Convention, which requires that the 

enforcement of the Award must be contrary to the state’s ‘public policy’.  

“Recognition and enforcement of an arbitral award may also be refused if the competent 

authority in the country where recognition and enforcement is sought finds that: 

(b) The recognition or enforcement of the award would be contrary to the public policy of 

that country”. 

In this context, ‘public policy’ affects fundamental moral, political, economic, or judicial 

principles defining the country's order.241 Article VI(2)(c) further states that it allows a 

party to refuse enforcement on the grounds that the award is contrary to the law or standards 

of the court’s jurisdiction.242 

 

138. Claimant has successfully provided evidence that enforcing the Award injured Claimant. 

This conflicted Respondent’s public policy which affected moral, political, economic, or 

judicial order. Under the New York Convention or UNCITRAL Model Law, the court is 

responsible for refusing recognition and enforcement.243 Respondent’s lack of 
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independence and impartiality denied Claimant its right to an impartial justice, and 

enforced a wrong final, and binding decision.244 

D. TAKEN COLLECTIVELY, RESPONDENT’S MEASURES CONSTITUTE A 

DENIAL OF JUSTICE 

 

139. Even if this Tribunal finds that none of Respondent’s measures individually violate Article 

9.9 CEPTA, all the measures had the effect of denying Claimant justice, thus a breach of 

Respondent’s FET obligation. Chevron245 concluded that denial of justice includes an 

‘extremely gross’ misconduct by the state with absence of any appropriate relief within the 

Respondent's own legal system.246  

 

140. This being said, |1| the maintenance of MON Decree and the airfare caps is egregious. 

Moreover, |2| Respondent's legal system failed to provide Claimant appropriate relief. 

1. The maintenance of the MON Decree and the airfare caps is egregious  

 

141. The CEPTA guarantees Claimant’s investments to be regulated in a free trade area.247 

However, Respondent violated the CEPTA by imposing limitations on how businesses 

should operate in a free trade area. The maintenance of MON Decree requiring all 

businesses to operate exclusively in MON, along with the maintenance of the caps were an 

egregious misconduct. Claimant suffered greatly since they were unable to secure a stable 

revenue in the market.  

 

142. The  Tecmed tribunal stated that a measure does not amount to egregious if it adheres to 

international standards of bona fide in which the contracting parties must provide investors 

with treatment that does not affect the basic expectations taken into account.248 This 
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includes expectations that the host state would act consistently, without ambiguity, and be 

completely transparent in its relations with the investor so that the investor is aware of any 

and all rules and regulations that will govern its investments, as well as the goals of the 

relevant policies and administrative practices to be able to plan its investment and comply 

with such regulations.249 

 

143. The CEPTA further states that each party is allowed to transfer a covered investment in a 

freely usable currency at the market rate of exchange in effect at the time of transfer.250 

Respondent failed to act consistently and without ambiguity when it introduced the 

Decree.251 Respondent had initially agreed to allow Claimant and other aviation to charge 

its tickets in USD,252 but soon required all businesses to regulate in MON.  

 

144. Claimant, who operates in the aviation industry, is particularly severely impacted by the 

measure since the airline industry cannot accept a declining currency. It should also be 

noted that the vast majority of travelers are Mekari nationals. Passengers commonly 

purchase tickets in advance, and by the time the flight takes off, the currency has lost its 

value. This led Claimant to argue with ticket prices now denoted in MON, Claimant 

emphasised the need to raise its fares with rising inflation since Claimant had to survive 

even during a crisis. As such, the maintenance of the caps was likewise unnecessary. 

 

145. Hence, Respondent’s measures classify as an egregious misconduct since Respondent 

should not have pegged a deteriorating MON to businesses operating in Mekar and should 

not have maintained the caps.  

2. Respondent's legal system failed to provide Claimant appropriate relief  
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146. The tribunal in Chevron ruled that absence of any appropriate relief within the respondent's 

own legal system amounts to a denial of justice.253 Such injustice is anchored on Claimant’s 

legitimate expectation that the investment will be protected. Respondent breached such 

expectations and failed to provide appropriate relief.  

 

147. In the present case, Respondent and Claimant signed the SPA in 2011.254 As endorsed by 

the EBO and Others, the SPA amounts to a specific representation, such that legal rights 

grounded in contractual arrangements between States and investors are attributable to 

legitimate expectation.255  

 

148. Article 39 SPA ensures Claimant's protection for the buyback right and right of first 

refusal,256 which enabled Claimant to sell its stake to a third party while simultaneously 

allowing Respondent to make an equal value offer to such an extent that Claimant will not 

be compromised.  

 

149. Before accepting USD 600 million offer from Hawthorne Group,257 Claimant complied 

with the SPA and offered similar material terms as the Third-Party Offer in the right of 

first refusal offer to Respondent with an amount equivalent to the standard market price.258 

However, instead of allowing Claimant to cut its losses, the Mekari courts further 

compounded them by enforcing a tainted award, impelling Claimant to sell its stake for 

400 million,259 far below FMV.  

 

150. Moreover, Respondent had always targeted Claimant to be ousted from Mekar. This is 

clearly shown from all the unfair treatment Claimant received, and Respondent’s objective 

to re-nationalize enterprises, particularly Claimant, as the LPM was elected back in 

2017.260 Claimant’s losses on its investment in Caeli significantly hurt its financial 
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standing. For that, Claimant requests this Tribunal to find Respondent’s legal system failed 

to provide appropriate relief for Claimant’s losses. 

 

151. The state’s gross misconduct does not necessarily amount to a denial of justice unless the 

available judicial remedies do not correct those deficiencies.261 Here, Respondent’s gross 

misconduct was in absentia of any remedies. As a result, Claimant was in greater distress 

since Claimant was forced to sell its stake below its market price.262  

 

152. The burden is on Respondent to prove that the Hawthorne Group is not an arm’s length 

party. Hence, Claimant concludes its arguments, requesting the Tribunal to find 

Respondent’s gross misconduct behaviour with failure to provide any remedies to 

constitute denial of justice. 

 

IV. RESPONDENT’S ACTIONS BREACHED THEIR COMMITMENT TO FAIR AND 

EQUITABLE TREATMENT THUS ENTITLING VEMMA TO COMPENSATION 

 

153. As Respondent violated CEPTA, Claimant may therefore request this Tribunal to order 

Respondent to |A| not apply the market value standard contained in Article 9.21 and declare 

that |B| Claimant is entitled to invoke on the FMV standard. Further, |C| this Tribunal 

should not find that Mekar has already paid the market value for Claimant’s investment 

through its reacquisition in Caeli for USD 400 million. Moreover, |D| compensation due to 

Claimant should not be reduced as Respondent is responsible for Claimant’s losses. Lastly, 

|E| the dire situation in Mekar should not be taken into account by this Tribunal in awarding 

compensation. 

A. THIS TRIBUNAL SHOULD NOT APPLY THE MARKET VALUE STANDARD 

CONTAINED IN ARTICLE 9.21 OF THE CEPTA 
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154. Claimant contends that this Tribunal should not base monetary damages on market value 

when making a final award.263 In CMS, the tribunal defined, in terms consistent with 

Chorzów, the sum corresponding to the market value of the enterprise as:  

“the price, expressed in terms of cash equivalents at which property would change hands 

between a hypothetical willing and able buyer and a hypothetical willing and able seller, 

acting at arm's length in an open and unrestricted market, when neither is under 

compulsion to buy or sell when both have reasonable knowledge of relevant facts.”264  

 

155. The market approach values a company by comparing it with similar companies for which 

there is price information available.265 The information considered for valuation includes 

identical businesses, business ownership interests and securities exchanged in the market 

and any relevant transactions of shares in the same business, prior transactions, or offers 

for any component of the business.266 Tribunals have often resort to prior transactions 

data,267 comparable transactions or sales268 and using valuation multiples.  

 

156. This case lacks those components and the standards to calculate “market value” for 

determining awards and thus creates an unnecessary source of uncertainty for investors, 

who are unsure ex ante whether claims are worth adjudicating, and by extension, whether 

legal protections for their investments are adequate.269 On this basis, this Tribunal must 

reject Respondent’s market value proposition when awarding compensation since it does 

not guarantee Claimant protection. To achieve full reparation, monetary compensation 

should, as Crystallex affirms, be assessed according to the fair market value of its 

investment.270 

 

157. Claimant’s investment was once profitable but later started hemorrhaging money,271 

obtained a bona fide offer from Hawthorne Group LLP, to buy Claimant’s stake in Caeli. 

Rather than buying the shares, or allow the purchase, Mekar Airservices disputed the 
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validity of Hawthorne Group’s offer due to the Group’s Moon Alliance Membership and 

offered a significantly lower price for Claimant’s stake in Caeli Airways.272  

 

158. Claimant contends that the application of market value standard is not sufficient to restore 

Claimant its original state. To the extent restitution or its monetary equivalent alone do not 

make Claimant whole, the full reparation standard requires that Claimant also receive 

damages for consequential losses stemming from the unlawful conduct.273 

 

159. Therefore, |1| Claimant can rely on the Most Favoured Nation clause in the CEPTA as |2| 

there is no express prohibition preventing Claimant from derogating from the standard 

prescribed therein. 

1. Claimant can rely on the Most Favoured Nation clause in the CEPTA 

 

160. Respondent should accord Claimant just compensation by virtue of the MFN clause 

pursuant to Article 9.7 CEPTA. A Most Favoured Nation ["MFN"] clause obligates a 

State to award another State Most-Favoured-Nation treatment in an agreed sphere of 

relations.274  

 

161. The tribunal in CME Czech Republic BV275 allowed importing a more favourable definition 

of “just compensation” via the MFN clause in the Czech Republic and Netherlands BIT as 

such term should not mean anything less than FMV. It is universally agreed that importing 

the substantive treaty obligation should provide material protection towards investors.276 

 

162. Respondent destroyed Claimant’s investment and awarded substantially smaller 

compensation worth less than the fair market value277 is sufficient proof that CEPTA does 

not guarantee material protection. Thus, this Tribunal should grant Claimant to use the 
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MFN clause to import compensation since it provides significant protection against 

Respondent’s measures.  

2. Additionally, there is no express prohibition preventing Claimant from 

derogating from the standard prescribed therein 

 

163. Pursuant to Article 9.11 CEPTA, 

“Each Party shall accord to investors of the other Party, whose covered investments suffer 

losses owing to armed conflict, civil strife, a state of emergency or natural disaster in its 

territory, treatment no less favourable than that it accords to its own investors or to the 

investors of a third country, whichever is more favourable to the investor concerned, as 

regards restitution, indemnification, compensation, or other settlement.” 

 

164. Respondent’s freefall economy278 and requirement for all companies operating in the 

country to offer goods and services denominated exclusively in MON,279 to mitigate 

against capital outflows and secure its macroeconomic situation280 constitute an act of state 

emergency. This allows Claimant to claim compensation under Article 9.11 of the CEPTA 

as these acts collectively jeopardize Claimant’s investment. 

 

165. This Tribunal must hold that Claimant has the right to propose the use of FMV as there is 

no express prohibition preventing Claimant from derogating from the standard prescribed 

therein. Conclusively, Claimant can rely on both the MFN clause in the CEPTA and 

international law to ground the use of FMV compensation standard. 

B. CLAIMANT IS ENTITLED TO INVOKE THE FMV STANDARD 

 

166. Given the significant number of breaches that had been committed by Respondent,281 this 

Tribunal should apply the standard for full reparation that reflects the fair market value of 
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the investment. Enron282 and LG&E283 tribunals acknowledged this reasoning for breaches 

that result in important long-term losses284 towards an investment. 

 

167. In Crystallex, the tribunal applied such standard285 especially when there is a cumulative 

nature of breaches, i.e., FET and expropriation. It considered that the full reparation 

principle under customary international law must be applied consequently. 

 

168. This principle ensures that the consequences of the breach are wiped out and that the 

situation which would, in all probability, have existed if the wrongful acts had not been 

committed is reestablished.286 As stated in the Commentary of the ILC Articles on State 

Responsibility,  

“compensation reflecting the capital value of property taken or destroyed as the result of 

an internationally wrongful act is generally assessed on the basis of the ‘fair market value’ 

of the property lost.”287 

 

169. Besides the breach of FET, this Tribunal should find Respondent’s measures resulted in 

indirect expropriation of Claimant's investment. Expropriation formally means “a forcible 

taking by the government of tangible or intangible property owned by private persons by 

means of administrative or legislative to that effect.”288  

 

170. In Tecmed, indirect expropriation encompassed irreversible and permanent measures 

adopted by a State, and if the assets or rights subject to such measure have been affected 

in such a way that “…any form of exploitation thereof…” has disappeared289 i.e. the 

economic value of the use, enjoyment or disposition of the assets or rights affected by the 

administrative action or decision have been neutralized or destroyed.290 
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171. As such, Claimant argues that along with Respondent’s cumulative breaches of FET, this 

Tribunal should find that Respondent has indirectly expropriated Claimant’s investment 

where |1| Respondent’s measures have substantially deprived the economic value of 

Claimant’s investment, rendering it worthless for the purpose of its business in 

Respondent’s territory. In addition, |2| Deprivation of value is permanent and irreversible.  

1. Respondent’s measures have substantially deprived the economic value of 

Claimant’s investment, rendering it worthless  

 

172. First, Claimant is substantially deprived of the economic value of its investment due to 

Respondent’s enactment of measures, even if its facilities and properties remain intact.291  

For an indirect expropriation to exist, it is generally accepted that the State measure must 

have the effect of substantially depriving the investor of the economic value of its 

investment.292 The Pope & Talbot tribunal considered,  

“whether the State’s interference is sufficiently restrictive to support a conclusion that the 

property has been ‘taken’ from its owner,” adding that “under international law, 

expropriation requires a ‘substantial deprivation.”293 

 

173. The enactment of Respondent’s measures which are detrimental to Claimant’s airline 

business rendered Claimant’s investment to become virtually worthless for its business 

purpose. Prior to the enactment of measures, Claimant invested significant capital into 

Caeli Airways. Claimant turned Caeli into a venture generating net profit within three short 

years of taking over the control and management of Caeli.294 Due to Mekar beginning to 

actively impede Claimant’s efforts,295 illustrated by the depreciation of value, the whole 

functioning of the airline company is jeopardized and rendered it to be worthless.  

2. Deprivation of value is permanent and irreversible 
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174. Second, the deprivation of Claimant’s investment is irreversible and permanent.296 

Referencing the RFCC tribunal,297 the consequences of a measure must be equivalent to a 

permanent loss, where the recovery or access to it does not replace ownership in its initial 

situation. 

 

175. Because of Respondent’s measures, Claimant is forced to undergo large-scale 

restructuring, where Bonooru increased its shareholding in Vemma to 55%.298 From May 

through June 2019, Caeli Airways was forced to shut down several loss-making routes, 

return aircraft to their lessors following the breakdown of sale and leaseback deals, lay off 

30% of its staff, cancel existing purchase orders, and ground large parts of its fleet. Various 

cost-cutting measures employed in this time such as extra charges for baggage and 

refreshments also hurt Caeli Airways’ popularity.299  

 

176. Claimant’s shattered public image has halted operations. Claimant's continuity is also at 

stake considering that its reputation for international and domestic flights have been 

significantly harmed.300 Claimant is also left with an investment that was a drain on 

Vemma’s global operations.301 Thus, Respondent’s measures have permanently and 

irreversibly harmed Claimant and its airline company.  

 

177. Claimant requests this Tribunal to apply the full reparation standard according to 

customary international law to reflect fair market value as Respondent’s measures have 

effectively and collectively deprived Claimant’s investment of its economic value and 

rendered it worthless for future operations. 
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C. THIS TRIBUNAL SHOULD NOT FIND THAT RESPONDENT HAS ALREADY 

PAID THE MARKET VALUE FOR CLAIMANT’S INVESTMENT THROUGH 

ITS REACQUISITION IN CAELI FOR USD 400 MILLION 

 

178. Claimant successfully fulfilled one of the requirements to fulfill Article 39 of the 

Shareholder’s Agreement to secure a bona fide third-party offer.302 Instead of buying the 

shares or allowing the purchase by Hawthorne Group, Mekar Airservices disputed the 

validity of the Hawthorne Group’s offer due to the group’s Moon Alliance membership.303 

 

179. The Saipem tribunal applied the Chorzów Factory principle, where a remedy is given to 

the investor as a consequence of the damages imposed due to the state’s failure to fulfil 

their obligations in regard to the investment and all situations that may have existed had 

the act been committed.304 

 

180. Respondent and its organ’s unfair and illegal actions caused Claimant’s investment to 

suffer economic losses. Instead of allowing it to cut its losses, Mekar’s courts further 

compounded Claimant by enforcing a tainted award, impelling Vemma to sell its stake far 

below a fair market value.305  

 

181. Additionally, a press release on Vemma’s website states that “Vemma estimates the fair 

market value of its investment in Mekar to be USD 1.1 billion”306 which Aviation Analytics 

later that month noted that this valuation was accurate.307 Although Claimant received the 

USD 400 million from Mekar upon the coerced sale of its assets, the amount is insufficient 

to remedy Claimant’s investment. Moreover, it is not according to the full reparation 

standard. 
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182. Mekar Airservices in essence manifestly sought to exclude the possibility of a bona fide 

third-party purchasing Claimant’s investment for a reasonable price in order to force the 

investor to sell its stake to it at a fire sale price.308 Therefore, applying the Chorzów Factory 

principle, as a cumulative amount that also includes the damages from the other violations, 

such as the FET, Claimant seeks to be paid 700 million USD plus interest in total from 

Respondent. 

D. COMPENSATION DUE TO CLAIMANT SHOULD NOT BE REDUCED AS 

RESPONDENT IS RESPONSIBLE FOR CLAIMANT’S LOSSES 

183. Respondent relied on contributory fault – a concept derived from public international law 

where reparation to an injured party should consider the injured party‘s own 

contribution.309 However, this concept has a subjective nature, as it defies mathematical 

precision.310 For this reason, Claimant requests this Tribunal to reconsider the application 

of contributory fault.  

 

184. Although Respondent argues that this Tribunal should reduce compensation due to 

Claimant's contribution to the damage suffered by the investment, Claimant rejects the 

proposition that they contributed to their losses and the corollary notion that any 

compensation awarded should accordingly be reduced or entirely extinguished.311 This is 

because Claimant did not manifest lack of due care when expanding in Mekar’s market. 

 

185. A lack of due care occurs when the injured party shows an understanding of a dangerous 

situation, yet still voluntarily encounters it.312 When it comes to establishing lack of due 

care, the ‘dangerous situation’ must be the situation which turns out to injure the 

investor.313 In this case, that situation was the imposition of Respondent’s measures, not 

Claimant’s expansion in Mekar’s market. It is hard to blame a company for its failure to 
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predict often unpredictable commodity prices and the harsh acts of Respondent’s 

administrative bodies.314  

 

186. The same rationale applies also in Gemplus, where the tribunal found no contributory fault 

because the investor could not have reasonably known that its action would have led to the 

eventual measure imposed by the host-State.315 Here, Claimant stressed the dire financial 

situation it faced, which it could not have foreseen the measures implemented.316 

Moreover, since Claimant could not have known that the expansion would somehow lead 

Respondent to impose the measures, this Tribunal should not find contributory fault on 

Claimant‘s part.  

 

187. Additionally, Respondent argues that Claimant is not entitled to the full amount of damages 

because it failed to mitigate damages by continuing the channeling of funds towards rapid 

expansion and ill-strategize business plans instead of working toward long-term financial 

health.317 The duty to mitigate damages has been defined as the duty of the wronged party 

to mitigate its losses.318 

 

188. However, Claimant’s continued injection of profits in fleet expansion and slashed 

airfares319 cannot be construed as a failure to mitigate damages. Overall, Claimant should 

be fully compensated as Claimant’s conduct does not mitigate reparation owed since 

Respondent is solely held accountable for Claimant’s losses. Claimant never willfully or 

negligently contributed to the injury.320  
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E. THE DIRE SITUATION IN MEKAR SHOULD NOT BE TAKEN INTO ACCOUNT 

IN AWARDING COMPENSATION 

189. Although Respondent argues that the ongoing economic crises and the further deterioration 

of its macroeconomic situation, makes it necessary to implement measures and 

subsequently the situation must be accounted for,321 Claimant views that compliance with 

an international obligation must be self-destructive for the wrongfulness of the conduct not 

in conformity with the obligation to be precluded.322 

  

190. In the Russian Indemnity case, the Ottoman Government claimed that it had been in an 

extremely difficult financial situation to justify its delay in paying its debt to the Russian 

Government. However, it would be a manifest exaggeration to admit that the payment of 

the relatively small sum of 6 million Francs due to the Russian claimants would have 

imperilled the existence of the Ottoman Empire or seriously endangered its internal or 

external situation.323  

 

191. Respondent still has sufficient funds to be able to alleviate some of the airline industry’s 

concerns when the President passed EO 9-2018.324 They were still able to successfully 

negotiate restructuring deals with the two largest banks.325 Likewise, this Tribunal should 

order Respondent to fulfill its obligation of 700 million USD plus interest due to Claimant 

since this sum of payment does not threaten Respondent’s existence being destructive.  

 

192. The obligation for a State to execute treaties may only be weakened if the very existence 

of the State is endangered, if observation of the international duty is self-destructive.326  

Therefore, the dire situation in Mekar should not be taken into account in awarding 

compensation. 
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PRAYER FOR RELIEF 

In light of the above, Vemma respectfully requests the Tribunal to: 

a. Rule that Claimant has ius standi to invoke treaty protection against Respondent; 

b. Establish that CBFI is the only qualified Amicus; 

c. Find that Respondent treated Claimant’s investment unfairly and inequitably and thereby 

breached Chapter 9 of the CEPTA; 

d. Order Mekar to pay the Claimant 700 Million USD plus interest as of the date of the 

violation; and 

e. Order Mekar to reimburse the Claimant for all costs and expenses associated with this 

arbitration. 

 

 Submitted on 16 September 2021 by TEAM ELDINE 

 On behalf of Claimant  

 VEMMA HOLDINGS INC. 


