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STATEMENT OF FACTS 

 

1.   This case concerns the Republic of Mekar’s short-sighted measures which have 

hindered and frustrated the prospering commercial investor’s ability to continue to render 

its services and provide people with their access to aerial transportation at discounted prices  

 

2.   Vemma Holdings Inc. (‘’Vemma’’or ‘’Claimant’’) is, a member of the Moon 

Alliance; and is an airline holding company incorporated in Bonooru. That has 100% 

control in Royal Narnian; a leading global airline, and one of the founders of the Moon 

Alliance in 1991. The Alliance members, as of today, operate 4800 in 1100 airports from 

178 countries.  

3.   The Commonwealth of Bonooru (“Bonooru”), is an archipelagic developing 

country, situated in the North of Greater Narnia, and which transformed its economy from 

an agricultural self-sufficient economy to an industrial decentralized one in the early-

1950s. By 2008, Bonooru’s had the greatest GDP in the region, after which it launched the 

Caspian Project to develop its infrastructure, facilitate flow movements in the region. 

 

4.   The Federal Republic of Mekar (‘’Mekar’’ or “Respondent”), is a neighboring 

country to Bonooru which witnessed political instability, and which suffers high levels of 

governmental corruption according to Transparency International. As part of its 

privatization program, Mekar launched a bidding process in 2011 to sell its controlling 

stake in Caeli Airways. in which Vemma’s bid was successful, in acquire an 85% stake 

leaving Mekar with 15% ownership through Mekar Airservices Ltd.  

5.   Between 2011 and 2014, Vemma invested greatly into Caeli and turned it into a 

profitable venture benefiting Caeli and Mekar that generates profits by establishing an 

affordable pricing strategy. Despite Vemma’s investment strategies’ success, actions and 

omissions by Mekari organs hindered its progress and ultimately led to its bankruptcy. 

6.   Although Caeli’s market share was only 43%, the Competition Commission of 

Mekar (the “CCM”) initiated an investigation against it under the Monopoly and 
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Restrictive Trade Practice Act. After that, it placed airfare caps on Caeli Airways, and 

maintained them in the context of a deteriorating economic situation in Mekar, and in the 

midst of a currency crisis, Mekar dramatically shifted its economic regulatory framework 

requiring Caeli to only price its services in the constantly unstable MON all the while 

refusing to revise the inflation rate. 

7.   On September 25, 2018, Mekar passed an Executive Order granting subsidies for 

airlines operating in Mekar, but it denied subsidies to Caeli Airways because Bonooru 

owns a significant stake in Vemma. Further, Caeli was denied justice when it tried to fight 

these illegal actions Mekar’s courts, its hearings were delayed and then permanently 

dismissed.  

8.   Even when Vemma tried to sell its shares in Caeli, Mekar Airservices disputed the 

validity of the offer made a third party without even showing any interest in buying the 

shares. 

9.   Mekar Airservices showed proof of corruption when it tampered with the 

impartiality of the sole arbitrator chosen to arbitrate over the dispute of the validity of the 

third party offer to buy Vemma’s shares. 

10.   On the 19th of April 2021, the Consortium of Bonoori Foreign Investors (“CBFI”), 

a non-profit industry association that represents Bonoori investors investing in the Greater 

Narnian region and internationally, submitted its application for leave to file a non-

disputing party amicus curiae submission. Believing that it can help the tribunal reach its 

decision because of its expertise being a strong advocate for public policy on national and 

international matters. It is composed of 38 various businesses including Vemma, they all 

have direct significnt interest in Mekar’s investment climate’s stability because they all 

play different roles in its economy but no of them benefit from the CBFI’s income.  

11.   Given these circumstances, Vemma acquired an offer from a third party, Hawthorne 

Group LLP, to buy Vemma’s stake in Caeli. Mekar Airservices disputed the offer’s validity 

and offered a lower price for the stakes. 

12.   In sum, Mekar benefited of Vemma’s investment without incurring any expenses. 

Yet, in return, it frustrated Claimant’s investment in Caeli and rendered it useless without 

having any standing for its actions and omissions. And that is why Claimant is left with no 

other option than to seek remedy before this Tribunal. 
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ARGUMENTS 

 

I. THE TRIBUNAL HAS JURISDICTION TO OVERSEE THE PRESENT DISPUTE 

 

13.   Contrary to Respondent’s contentions, Claimant will demonstrate that, first, it 

qualifies as an investor under the applicable BIT (A), and equally so under the agreed upon 

applicable arbitration rules (B). Moreover, this “investor” quality is further reinforced 

when employing what is known as the “Broches Test” (C). 

 

A. Claimant’s status as an “investor” is protected under the Mekar-Bonooru 

Comprehensive Economic Partnership and Trade Agreement (“CEPTA”), making 

the dispute of an investor-state nature 

 

14.   Claimant adheres to the specific “investor” definition set out by the CEPTA, while 

its nature as a State-Owned Enterprise does not preclude its quality, primarily based on the 

terms employed by the treaty, and alternatively based on the natural interpretation of the 

definition. 

 

1. Claimant’s nature satisfies the specific investor definition of the agreement 

 

15.   The CEPTA is the Bilateral Investment Treaty (“BIT”) signed between both parties 

to the dispute. Hence, making it the governing treaty to which recourse shall be made about 

defining certain terms, and the scope of what they include.  
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16.   In accordance with Article 9.1 of the CEPTA1, which lays out a set of requirements 

to be satisfied by an “investor” under the agreement, Claimant is an enterprise with the 

nationality of Bonooru, a party to the agreement, which is making an investment 

characterized by the acquisition and management of Caeli Airways in 20112, in Mekar, 

their counterparty.  

 

17.   Furthermore, it satisfies the criteria of section (a) of the aforementioned article3, 

being an enterprise that is constituted and organized under the laws of a party, Bonooru, 

which has substantial business activities in the Bonoori territory. 

 

 

18.   In addition, not only does Claimant fulfill the requirements of the CEPTA 

“investor” definition, but it also adheres to the forms of investment set out by the agreement 

under the same article 9.14, their investment characterized by 85% of shares in the 

enterprise of Caeli Airways5. 

 

19.   In that light, Claimant evidently abides by the literal terms provided by the 

governing CEPTA, by which it defines an “investor”, while the form of their investment is 

explicitly protected by the treaty. Hence, Claimant satisfies both the ratione personae, as 

well as the ratione materiae, and is entitled to investor-state dispute resolution. 

 
1 See 2014 Bonooru - Mekar CEPTA in FDI Moot Problem 2021. Page 73. Para 2590 (Article 9.1 – Definitions) 
2 See Notice of Arbitration in FDI Moot Problem 2021. Page 3. Para 40. 
3 See 2014 Bonooru - Mekar CEPTA in FDI Moot Problem 2021. Page 73. Para 2595 (Article 9.1 – Definitions 
(Section (a))) 
4 See 2014 Bonooru - Mekar CEPTA in FDI Moot Problem 2021. Page 73. Para 2580. (Article 9.1 – Definitions) 
5 See Notice of Arbitration in FDI Moot Problem 2021. Page 3. Para 40. 
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20.   After having demonstrated how Claimant qualifies and is protected as an investor, 

an emphasis will further be made on how claimant’s nature as a State-Owned Enterprise 

will not preclude its protection. 

 

2. The CEPTA provides protection for State-Owned Enterprises making Claimant 

protected 

 

21.   In March 2021, Bonooru increased its shareholding in Claimant to 55%6, making it 

a State-Owned Enterprise, however it is Claimant’s submission that this fact cannot be 

taken as a ground that interferes with the offered protection under the CEPTA. 

 

22.   Certainly, Respondent cannot argue that the CEPTA does not provide protection 

for State-Owned Enterprises (“SOE”), where the latter includes a broad definition of 

“investor” that does not even specify the inclusion of private-owned companies. By the 

same token, the CEPTA did not exclude SOEs from its definition, meaning that SOEs 

cannot be set aside. This was illustrated in the Saluka Investments B.V. v. The Czech 

Republic7 award, in which the tribunal highlighted that “the Tribunal must always bear in 

mind the terms of the Treaty  under which  it  operates.”  

 

23.   Furthermore, the tribunal highlighted that, where parties intend to exclude an entity, 

in that case wholly owned subsidiaries of companies constituted under the laws of third 

states, it should be done explicitly8; to depart from that conclusion requires clear language 

in the Treaty, which is not included in the CEPTA. 

 

 
6 See Statement of Uncontested Facts in FDI Moot Problem 2021. Page 40. Para 1410. 
7 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award, 17 March 2006, para 229 
8 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award, 17 March 2006, para 229 
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24.   In following this reasoning, it is the Claimant’s position that, in the event where 

parties would intend to exclude SOEs, they would have done so in a clear manner. 

Moreover, this is further reinforced by the fact that this is the second treaty to be ratified 

between the two parties, ensuing their previous 1994 BIT, meaning that, in drafting the 

agreement, both parties would showcase diligence and prudence in defining the specific 

terms of the treaty. Therefore, Respondent cannot contest the logic by which if a specific 

entity was to be excluded (i.e., State-Owned Enterprises), it would have explicitly done, 

especially since Mekari officials have heavily criticized the prior 1994 BIT9. 

 

25.   This means that claimant as an SOE is undeniably protected under the CEPTA. 

However, in the event where the tribunal deems that the notion of “investor” under the 

CEPTA is in need of interpretation, Claimant will demonstrate how it would still fall under 

the provided definition.   

 

3. Alternatively, if the tribunal were to deviate from that reasoning, Article 9.1 of the 

CEPTA is to be naturally interpreted to include Claimant 

 

26.   Claimant submits that, in the event where the tribunal deems that the broadly drawn 

“investor” definition is in need of interpretation, it should be made in view of the practice 

between the existing parties, in the present case being the initial 1994 BIT between them, 

which did include government-owned enterprises in its definition of investor10. 

 

27.   Beyond the parties’ practice, a reference should be made to internationally 

recognized modes of interpretation, as to widen the scope outside the current BIT 

concerning broad investor definitions. 

 
9 See Procedural Order No.3 in FDI Moot Problem 2021. Page 87. Para 3220. 
10 See 1994 Bonooru – Mekar BIT in FDI Moot Problem 2021. Page 69. Para 2405. 
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28.   Indeed, broad interpretations of terms used in the BITs as to not exclude disputes 

arising from investors of either party, or prevent recourse to state-state arbitration, is an 

approach employed by various practitioners. In fact, the primary objective of BITs is to 

protect and promote foreign investments. Therefore, providing a broad definition of 

investor, guarantees a wide range of protection for various kinds of investors, including 

SOEs, who have been an active global investor since the twentieth century11. 

 

29.   Generally, BITs maintain that SOEs, and state entities are covered as investors if 

not explicitly excluded, inclined to implicitly accept their inclusion, and thus it is 

Claiamnt’s submission that this approach should be applied in interpreting the definition at 

hand, especially in light of the fact that this view is upheld by many scholars. 

30.   For instance, Dr. Claudia Annacker12  considers that relying on the ordinary 

meaning, entities or companies that are owned or controlled by the state or one of its 

subdivisions are generally covered by the terms ‘legal persons’ or ‘juridical entities’, 

regardless of their form, functions and purpose13. Moreover, she sustains that the object 

and purpose of investment treaties are to protect and promote investments, which do not 

draw any distinction between investments made by public investors and that of private 

investors14.  

 

 
11 Wang, L. (2017). State-owned enterprises and the international investment law regime (thesis). 
12Dr. Claudia Annacker is a renowned investment treaty specialist. Her practice focuses on international arbitration 
and litigation and public international law matters, in particular investor-State disputes, inter-State disputes, disputes 
involving international organizations and human rights cases. She has represented states and investors in more than 
30 investment treaty arbitrations. 
13 Annacker, C. (2011). Protection and admission of sovereign investment under investment treaties. Chinese 
Journal of International Law, 10(3), 531–564.  
14 Annacker, C. (2011). Protection and admission of sovereign investment under investment treaties. Chinese 
Journal of International Law, 10(3), 531–564.  
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31. Furthermore, Professor Kenneth J. Vandevelde15 believes that when the language does not 

expressly state whether the investor definition includes those governmentally owned 

entities and privately-owned entities, the definition clause may be phrased in terms broad 

enough to include both governmental and private entities implicitly16. 

 

32. Therefore, in interpreting the “investor” definition provided by the CEPTA, Claimant is 

manifestly protected; nevertheless, this quality is also reflected in the arbitration rules 

applicable to the dispute 

 

B. The applicable arbitration rules equally qualify Claimant for investor-state dispute 

resolution 

 

33.   Article 9.16 of the CEPTA17 specifies that disputes are to be settled under the ICSID 

Convention rules, alternatively, if the latter is inapplicable, the ICSID Additional Facility 

Rules (“ICSID AF Rules”) are to be applied.  Seeing as Bonooru has signed and ratified 

the ICSID Convention, while Mekar has not, Claimant has submitted this dispute to 

arbitration under the ICSID AF Rules, making it the applicable institutional rules of the 

matter18.  

 

34.   Article 2 of the ICSID AF Rules provides that the Centre’s jurisdiction extends to 

any legal dispute arising directly out of an investment, between a Contracting State and a 

 
15 Professor Kenneth J. Vandevelde is dean and professor of law at Thomas Jefferson School of Law in San Diego, 
and the author of various works on BITs 
16 Vandevelde, Kenneth J. (January 1, 2010), Bilateral Investment Treaties: History, Policy and Interpretation. 
Thomas Jefferson School of Law Research Paper No. 3022249. 
17 See Mekar-Bonooru Comprehensive Economic Partnership and Trade Agreement in FDI Moot Problem 2021. 
Page 79. Para 2860. (Article 9.16 - Section E: Dispute Settlements) 
18 See Notice of Arbitration in FDI Moot Problem 2021. Page 2. Para 25. 
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national of another Contracting State19. In that regard, in order to gain access to dispute 

settlement under the ICSID rules, an SOE is required to be “a national of another 

Contracting State”, a requirement which Claimant fulfills. 

 

35.   Given that this article is identical by article 25(2) of the ICSID Convention, a 

reference can be made to the draft work of these rules.  In fact, during the preparation of 

the ICSID Convention, drafters were disposed to accept state entities and contracting states 

as eligible ‘nationals’ to bring a claim against host states. This is illustrated by a comment 

on the Preliminary Draft of the Convention made by the Executive Directors of the 

International Bank for Reconstruction and Development (“IBRD”) stating that 

 “the term ‘national’ is not restricted to private-owned companies, thus permitting a wholly 

or partially government-owned company to be a party to proceedings brought by or against 

a foreign State.20” 

 

36.   Thus, it is evident that Claimant, although partially government-owned, still 

qualifies as a “national” for which investor-state dispute resolution is applicable. 

Nonetheless, as ICSID tribunals practice has exhibited, the only elements that would 

exempt from protection under these rules is drawn from the “Broches Test”, which 

Claimant will employ in proving that it is still protected. 

 

 

 

 
19 Article 2 of the ICSID Additional Facility Rules 
20 ICSID, Worldbank. (2009). The History of the ICSID Convention: Documents concerning the origin and the 
formulation of the Convention on the Settlement of Investment Disputes between states and nationals of other states. 
V (Vol. II-1). ICSID, Worldbank. 
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C. Applying the “Broches Test” upon Claimant reaffirms the viability of investor-state 

arbitration 

 

37.   In assessing whether SOEs could stand in front of ICSID tribunals, the latter have 

employed the “Broches Test”, by which a consistent thread of reasoning has been outlined, 

and when closely examined, proves that Claimant standing is reasonable. Moreover, an 

exact application of the aforementioned test justifies that no impediment can be posed upon 

Claimant’s standing, firstly in demonstrating that they were not acting as an agent of the 

state, and secondly in that no governmental function was manifested. 

1. Claimant’s nature is aligned with the notions laid out by previous ICSID tribunals 

that applied the “Broches Test” 

 

38.   In various cases, tribunals have been confronted with the question of whether 

SOE’s are eligible for standing before ICSID tribunal. Thus, Aaron Broches21 devised what 

is now known as the ‘Broches Test’ in order to accommodate this question. The test mirrors 

the International Law Commission (“ILC”) Articles 5 and 8 concerning state conduct.  

 

39.   According to Mr. Broches, the distinction between private and public investment 

based on the source of capital is outdated, as mixed economy and privately owned 

enterprises are now practically indistinguishable in their legal characteristics and 

activities22. Therefore, he asserts that  

a mixed economy company or government owned corporation should not 
be disqualified as a ‘national of another Contracting State’ unless it is acting 
as an agent for the government or is discharging an essentially governmental 
function.23 

 
21 The first secretary-general of ICSID and one of the principal drafters of the Convention 
22 Broches, A. (1995). Selected essays: World Bank, ICSID, and other subjects of public and private international 
law. Martinus Nijhoff. 
23 Broches, A. (1995). Selected essays: World Bank, ICSID, and other subjects of public and private international 
law. Martinus Nijhoff. 
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40.   Unlike the dispute at hand, in many cases before ICSID tribunals in which the 

claimant is an SOE, neither the respondent nor the tribunal voiced any qualms about the 

claimant’s standing in the arbitration.  

 

41.   However, in a recent case, Beijing Urban Construction Group Co. Ltd. (“BUCG”) 

v Republic of Yemen 24, the respondent argued that being an SOE, the claimant lacked 

standing.  In its Decision on Jurisdiction, the tribunal disagreed and explored the Broches 

Test. The tribunal was satisfied that the company was State-owned but found the corporate 

framework to be irrelevant; the Broches test was a functional one in finding that BUCG 

had been engaged in a purely commercial activity when building an airport terminal. 

Hence, it is Claimant’s submission that, in observing the nature of their activities, the 

percentage of ownership by the state is to be disregarded while the focus should be shifted 

on the commercial nature of their investment, making their standing intact. 

 

42.   In parallel, Claimant contends that the involvement of Bonooru in their investment 

is untethered from the commercial quality of their activities, making it irrelevant when 

assessing whether Claimant fulfills the “national of another Contracting State” 

requirement, which, in solely discerning the nature of their activities, they satisfy. The same 

reasoning was applied in Ceskoslovenska Obchodni Banka AS v The Slovak Republic25, 

in which the tribunal concluded that, so long as a state-controlled claimant’s activities are 

commercial in nature, the claim does not give rise to a state-to-state dispute, even if the 

claimant’s activities are “driven by” governmental policies and the entity is controlled by 

the state, such that it is “required” to do the state’s “bidding.” The tribunal emphasized that 

 
24 Beijing Urban Construction Group Co. Ltd. v Republic of Yemen, ICSID Case No ARB/14/30, Decision on 
Jurisdiction, 31 May 2017 
25 Ceskoslovenska Obchodni Banka AS v The Slovak Republic, ICSID Case No ARB/97/4, Decision of the Tribunal 
on Objections to Jurisdiction, 24 May 1999 
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the purpose, as distinguished from the nature, of a state-controlled claimant’s activities is 

not relevant when determining whether the claimant meets the “national” requirement 

under Article 25(1) of the ICSID Convention. 

 

43.   Hence, it appears that ICSID tribunals are aligned in the fact that state-owned 

entities do not disqualify as “investors” so long as they preform activities commercial in 

nature. In that light, when applying the same reasoning of both tribunals utilized, it is 

Claimant’s contention that, given the purely commercial nature of their activity, being the 

management Caeli Airways, investor-state dispute resolution is evidently viable, and that 

the involvement and ownership of Bonooru does not defy their quality as an “investor”, 

rather it is deemed irrelevant. 

 

44.   Furthermore, this notion becomes even clearer when implementing an exact 

application of the “Broches Test” criteria to reveal Claimant’s nature as an “investor”. 

 

2. Claimant was not acting as an Agent for the Bonooru Government 

 

45.   Respondent relies on the claim that the founding documents of Claimant indicate 

that it exercises its functions under the entrustment and/or direction of the Bonoori 

government26. However, the issue is not the corporate framework of the SOE, but whether 

it functions as an agent of the State in the fact-specific context. Indeed, the evidence in this 

case does not establish that, in acquiring and managing an airline in Mekar, Claimant was 

acting as an agent of the Bonoori State in any relevant sense of the word “agent.” 

 

 
26 See Response to the Notice of Arbitration in FDI Moot Problem 2021. Page 6. Para 190. 
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46.   On the contrary, the evidentiary record shows that Claimant’s main objective is “to 

establish and continue business as a national airline and air transport undertaking, to 

provide air transport services for passengers27” 

 

47.   As a matter of fact, in observing Article 25 of the ICSID Convention, Professor 

Christoph H. Schreuer28 stated that the concept of ‘agency’ should be read not in structural 

terms but functionally. This means that whether the ‘agency’ in question is a corporation 

or is government-owned, is of secondary importance.29 

 

48.   Accordingly, the evidence establishes that Claimant was performing its activities 

in managing Caeli Airways for purely commercial purposes and not as an agent of the 

Bonoori government.  In that regard, in order to contend that Claimant is an “agent” of 

Bonooru, proof must be provided in order to attribute their acts to the state, since state 

ownership in of itself cannot establish state attribution.  

 

49.   This notion was repeatedly reinforced by multiple awards rendered by ICSID 

tribunals; in Tulip Real Estate and Development Netherlands B.V. v. Republic of Turkey 

30, for example, the tribunal held that “there is no basis under international law to conclude 

that ownership of a corporate entity by the State triggers the presumption of statehood” 

Underscoring that state ownership does not convert a separate corporate entity into an 

‘organ’ of the State. 

 
27 See Memorandum of Association of Vemma Holdings Inc. (Annex IV) in FDI Moot Problem 2021. Page 44. Para 
1505. 
28 Christoph Schreuer is a graduate of the Universities of Vienna, Cambridge and Yale. Over an academic career 
spanning more than forty years, he has published numerous articles and several books in the field of international 
law. 
29 Schreuer, C. H., Malintoppi, L., Reinisch, Sinclair, A. (2009). The ICSID Convention: A Commentary. 
Cambridge University Press. 
30 Tulip Real Estate and Development Netherlands B.V. v. Republic of Turkey, ICSID Case No. ARB/11/28, Award, 
10 March 2014, para 289.  
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50.   Likewise, the Electrabel S.A. v. Republic of Hungary31 tribunal further stated that  

 

the fact that a State acts through a State-owned or State-controlled company 
over which it exercises some influence is by itself insufficient for the acts 
of such entities to be attributed to the State. 

 

51.  Hence, seeing there is no factual evidence to characterize Claimant as an agent of, while 

the mere element of state ownership cannot attribute its actions to Bonooru, based on the 

reasoning of ICSID tribunals, Respondent is in no position to contend that Claimant is an 

“agent of the state”. 

 

52.   Therefore, Claimant’s not being an agent of the state denotes its quality as an 

“investor”, however this is further accentuated when examining the second element of the 

“Broches Test” in light of Claimant’s activities. 

 

   

3. Claimant was not discharging an Essentially Governmental Function 

 

53.   Respondent’s ground for denying jurisdiction ratione personae fails for essentially 

the same reason as its “agency” argument. In fact, the appropriate focus is on Claimant’s 

in the particular instance, namely the acquisition of Caeli Airways. There is no evidence 

that, in that capacity, Claimant was discharging a Bonoori governmental function rather 

than a commercial function. 

 

54.   In support of its “government functions” argument, Respondent may refer to the 

fact Claimant’s Board of Directors passes decisions by a majority vote, and since 

 
31 Electrabel S.A. v. Republic of Hungary, Decision on Jurisdiction, Applicable Law and Liability, 30 November 
2012 (ICSID Case No. ARB/07/19), para. 7.95 
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Bonooru’s representatives on the board are present for every meeting, they may form a 

majority of members present and voting when not all other shareholders attend32. However, 

it is Claimant’s submission that the quorum of decisions of Caeli Airways is irrelevant to 

the assessment of this issue, as both parties do not contest that it is an SOE. While 

Respondent refers to the internal workings of the board of directors and its decisions, they 

have not justified how these allegations have translated externally, in a practical manner of 

the investment. Hence, the presence of Bonoori representatives and their participation in 

the investment is an apparent fact that shall not hinder the jurisdiction of the tribunal. 

 

55.   Nonetheless, the assertion that the Boonori State is the ultimate decision maker for 

Claimant is too remote from the facts of the Caeli Airways acquisition to be relevant. 

Claimant was clearly not exercising a Bonoori governmental function in that its aim was: 

 

to establish or promote the establishment or promotion of [Caeli Airways] 
whose objectives have been calculated to advance directly or indirectly the 
objectives or interests of [Vemma Holdings] and to acquire and hold shares, 
stocks, securities, or any other obligations of any such company33 

 

56.   Moreover, Respondent may argue that, in assisting in the application of Article 70 

of the Bonoori Constitution Act of 1947, Claimant is discharging a governmental function. 

Nevertheless, the Gustav F W Hamester GmbH & Co KG v. Republic of Ghana34 tribunal 

made clear that: 

It is not enough for an act of a public entity to have been performed in the 
general fulfilment of some general interest, mission or purpose to qualify as 
an attributable act. 

 
32 See Procedural Order No.3 in FDI Moot Problem 2021. Page 86. Para 3156. 
33 See Memorandum of Association of Vemma Holdings Inc. (Annex IV) in FDI Moot Problem 2021. Page 44. Para 
1530. 
34 Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, 18 June 2018, 
para. 200 
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 Thus, the mere fact that Article 70 of the Bonoori Constitution Act is mentioned in 

Claimant’s Memorandum of Association35 does not equate to fulfilling a governmental 

function; even if Claimant’s activities constitute a profit for Bonooru, in following the 

reasoning of the aforementioned tribunal, their act cannot be attributable to the state. 

 

57.   Consequently, it is clear that the dispute falls under the jurisdiction of the Tribunal, 

since Claimant’s actions in Respondent’s state were purely commercial, and were in no 

way fulfilling a governmental function, nor acting as a government agent. Claimant’s main 

purpose was to transform Caeli Airways into a profitable airline and increase net returns, a 

process in which no display of a governmental agenda was shown, as Respondent failed to 

evidence while weighed upon by the burden of proof. 

 

58.   Therefore, Claimant evidently fulfills the requirement for “investor”, regardless of 

the criteria. Under the 2014 CEPTA, Claimant remains an “investor” under the provided 

broad definition, while the applicable arbitration rules include state-owned enterprises as 

“nationals of contracting state”. Moreover, the developed “Broches Test” demonstrates 

Claimant’s viability as a “purely commercial investor”. 

 

II. THE ADMISSIBILITY OF AMICI SUBMISSIONS 

 

59.   In international investment arbitration, amicus curiae, or a non-disputing party 

(“NDP”), is any third party that intervenes in certain degree in the proceedings with the 

view of assisting the arbitral tribunal regarding some of the aspects of a case36. However, 

 
35 See Memorandum of Association of Vemma Holdings Inc. (Annex IV) in FDI Moot Problem 2021. Page 44. Para 
1520. 
36 Alexandrov, S. and Carlson, M., The Opportunity to Be Heard: Accommodating Amicus Curiae Participation in 
Investment Treaty Arbitration, in Fernandez Ballesteros, M.A. and Arias Lozano D. (eds.), Liber Amicorum 
Bernardo Cremades, La Ley, January 2010, p. 50. 
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allowing written submissions from amicus curiae is not equivalent to making that person a 

party to the arbitration37.  

 

60.   It is essential to firstly set out the legal framework for such amicus submissions. 

For instance, Article 9.19(3) of the CEPTA38, in relation to the conduct of arbitration, 

clearly states that amicus submissions are to be accepted based on three conditions. Firstly, 

they should concern a matter within the scope of the dispute. Secondly, they should assist 

the Tribunal in the determination of the issue. Thirdly, if they are submitted by an NDP 

with significant interest in the proceedings. Furthermore, these conditions are identical to 

those of Article 41(3) of the ICSID AF Rules39, being the agreed upon institutional rules 

for the arbitral proceedings. Similarly, Article 4(3) of the UNCITRAL Rules on 

Transparency in Treaty-based Investor-State Arbitration40, which the parties also agreed to 

apply, sets out two analogous conditions, by which the NDP must have a significant interest 

in the proceedings, and provide novel perspective that would aid the tribunal in determining 

the issue 

 

61.   Thus, seeing as amicus curiae submissions are deemed welcome under the 

provisions of all applicable legal instruments; the matter becomes that of determining 

which NDP fulfills the set-out requirements and presents a more valuable presence.  

 

 
37 Jaroslavsky, P., &amp; Blasco, J. P. (2021, August 10). Amici Curiae in Investment Arbitration. Jus Mundi. 
Retrieved September 10, 2021, from https://jusmundi.com/en/document/wiki/en-amici-curiae-in-investment-
arbitration. 
38 See Mekar-Bonooru Comprehensive Economic Partnership and Trade Agreement in FDI Moot Problem 2021. 
Page 80. Para 2930. 
39 Article 41 of the ICSID Additional Facility Rules 
40 Article 4(3) of the UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration 
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62.   Claimant will begin by examining of the Consortium of Bonoori Foreign Investors 

(“CBFI”)’s submission, which satisfies all of the aforementioned conditions, constituting 

a compelling and valuable amicus (I). In contrast, Claimant will highlight how Mekar’s 

Committee on Reform for Public Utilities (“CRPU”) fails to satisfy any of the necessary 

requirements (II). 

 

A. THE TRIBUNAL IS URGED TO GRANT THE CBFI’S AMICUS SUBMISSION, 

WHICH FULFILLS THE CRITERIA SET OUT BY THE AGREEMENT’S LEGAL 

FRAMEWORK  

 

63.   The CBFI can provide valuable insight and novel perspective that would assist the 

tribunal in the determination of the issues at hand (A), all of which falls within the scope 

of the dispute (B), while their presence is essential due to their significant interest in the 

proceedings (C). In addition, the CBFI’s presence does not constitute a conflict of interest 

(D). 

 

1. The CBFI’s expertise enables it to provide valuable knowledge that will aid the 

Tribunal  

 

64.   To be specific, the CBFI is an association composed of various investors including 

businesses of all sizes, in all sectors of the economy in the Great Narnian Region41, with 

Thirty-eight (38) members who hold investment rights in Mekar42. 

 

 
41 See Amicus Submission by the Consortium of Bonoori Foreign Investors in FDI Moot Problem 2021. Page 16. 
Para 510. 
42 See Amicus Submission by the Consortium of Bonoori Foreign Investors in FDI Moot Problem 2021. Page 16. 
Para 515. 
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65.   Subsequently, in acting in its capacity as a friend of the tribunal, the CBFI is 

undoubtedly capable of providing valuable insight and context regarding investments in 

Mekar; context that is of substantial importance in the determination of the present dispute 

given how it is closely related to the investment climate of the host state. 

 

66.   Thus, the accumulation of the competence, knowledge, and information held by 

these investors, and the CBFI as an entity, can steadily play an integral role in assisting the 

Tribunal by exposing new areas of expertise and shedding light on new perspectives, and 

therefore have a sizeable impact in the determination of the issue.  

 

 

2. The CBFI’s submission falls completely within the scope of the dispute  

 

67.   In fulfilling the second condition, a reference should be made to the case of Eli 

Lilly and Company v. Canada, in which the amicus submission of the Canadian Chamber 

of Commerce43 was found to be admissible and accepted by the ICSID tribunal44 when 

applying the  North  American  Free  Trade  Commission  on  non-disputing  party  

participation  of  7  October  2003  (“the  FTC  Statement”) which included the three 

identical conditions set out by Article 41(3) of the ICSID AF Rules. 

 

68.   The latter’s submission and the CBFI’s submission are almost identical. Therefore, 

Claimant is referring to such admissibility, as guidance to the tribunal in the assessment of 

the present submission.  

 

 
43 Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Application for Leave to File 
an Amicus Curiae Submission Submitted by Canadian Chamber of Commerce, 12 February 2016 
44 Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Procedural Order No.4, 12 
February 2016. Page 3 
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69.   Many parallels are drawn between the CBFI’s and the Canadian Chamber of 

Commerce’s submission. For instance, both NDPs are the national leaders in public policy 

advocacy on national and international business issues, focused on fostering a strong, 

competitive economic environment45. In addition, both parties expressed that the final 

award of the dispute would affect its members and the interpretation of present and future 

agreements46. Lastly, and most importantly, both parties’ intention is to provide context 

regarding business climate in their respective countries47. 

 

70.   Hence, it is Claimant’s contention that this condition is met by the submission 

presented, as tribunals typically view providing context, which is deemed critical, to fall 

within the scope of the dispute, while it is especially paramount against the backdrop of 

the dispute at hand. 

 

71.   Thus, seeing as both submissions served the same purpose while underlining 

uniform conclusions, as well as abide by the same rules; it is the Claimant’s assertion that 

the CBFI’s submission is admissible for falling within the scope of the dispute.  

 

 

 
45 See Amicus Submission by the Consortium of Bonoori Foreign Investors in FDI Moot Problem 2021. Page 16. 
Para 505. & Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Application for 
Leave to File an Amicus Curiae Submission Submitted by Canadian Chamber of Commerce, 12 February 2016, 
page 1 
46 See Amicus Submission by the Consortium of Bonoori Foreign Investors in FDI Moot Problem 2021. Page 16. 
Para 535. & Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Application for 
Leave to File an Amicus Curiae Submission Submitted by Canadian Chamber of Commerce, 12 February 2016, 
page 2 
47 See Amicus Submission by the Consortium of Bonoori Foreign Investors in FDI Moot Problem 2021. Page 17. 
Para 560. & Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Application for 
Leave to File an Amicus Curiae Submission Submitted by Canadian Chamber of Commerce, 12 February 2016, 
page 3 
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3. The CBFI maintains a substantial interest in this dispute 

 

72.   As set out in its application, the members of the CBFI have a significant interest in 

the stability and reasonableness of the investment protection regime in Respondent’s state, 

especially in relation to availability of dispute settlement mechanisms under CEPTA.  

 

73.   In fact, Bonoori foreign investors of all sizes rely on stable regulatory regimes 

secured through agreements between countries. In particular, the access to an independent 

and impartial judicial system that guarantees the rights of foreign investors against arbitrary 

acts of another sovereign is crucial in inducing the flow of capital from Bonooru into such 

States.  

 

74.   Moreover, Respondent appears to arbitrarily discriminate against enterprises with 

formal or informal links to their countries of origin, such as Claimant. These types of 

enterprises are the model that underpins the economies of most nations in the Greater 

Narnian region, meaning that this sort of behavior “would deal a death knell to the 

collective growth of the region48”, including that of Respondent. 

 

75.   The impact of the decision in this case on the interpretation of investor-State dispute 

settlement provisions of current and future investment agreements in Respondent’s state, 

holds significant interest for all Bonoori businesses, which are frequent investors in the 

country and have made sizable contributions of capital for Respondent. Thus, the scale of 

interest that this dispute represents to the CBFI is clearly established. 

 

 
48 See Amicus Submission by the Consortium of Bonoori Foreign Investors in FDI Moot Problem 2021. Page 16. 
Para 525. 
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4. The CBFI’s submission does not pose a conflict of interest in the present dispute  

 

76.   Respondent have raised the contention that the participation of Lapras Legal Capital 

in this arbitration through CBFI raises a conflict of interest49. However, they failed to 

showcase any evidence in support of their claim, hence it is Claimant assertion that the 

CBFI’s presence does not constitute, in the slightest, a conflict of interest.  

 

77.   Certainly, the fact that both Claimant and Lapras Legal Capital are members in the 

same Consortium, does not equate to an automatic conflict of interest. In Eli Lilly and 

Company v. The Government of Canada50, the tribunal stated that “membership of  a  

disputing  party  in  an  applicant  does  not  mean  a  lack  of independence  of  the  applicant  

per  se”, highlighting further that the important factor is to what extent the party will aid 

the Tribunal in determining the issue.  

 

78.   Moreover, it is Claimant’s submission that Lapras’ activities in relation to this 

dispute were restricted to advising Vemma in respect of potential litigation funding and 

funders51.   

 

79.   Therefore, seeing that there is no evidence to suggest that Lapras Legal Capital 

could procure financial gain depending on the outcome of the case, and that their role is 

merely advisory, Respondent cannot assert that there is in fact a conflict of interest. 

 

 
49 See Mekar’s Application to Bar the Amicus Submission by the Consortium of Bonoori Foreign Investors in FDI 
Moot Problem 2021. Page 24. Para 780 
50 Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2, Procedural Order No. 4, 23 
February 2016 
51 See Procedural Order No.3 in FDI Moot Problem 2021. Page 87. Para 3205. 
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80.   Therefore, it is apparent that CBFI is strongly qualified to apply for an amicus 

curiae submission, this fact, however, is juxtaposed by the CRPU’s weak position, 

highlighted by its failure to meet the necessary criteria. 

 

B. THE CRPU FAILS TO MEET THE SET OUT REQUIREMENTS FOR AMICUS 

CURIAE SUBMISSIONS 

 

81.   When applying the previously mentioned criteria, there is evidence to substantiate 

that the CPUR’s focus strays away from the scope of the dispute (A), providing irrelevant 

information (B), while having no interest in the dispute (C). More importantly, their 

presence would create an imbalance between the parties and instigate a politicization of the 

dispute (D). 

 

1. The question posed by the CRPU falls out of the scope of the dispute  

 

82.   The CRPU’s submission in unsatisfactory in that it evades the main issue of the 

dispute by introducing unrelated questions in relation to the legality of the investment; 

allegations that, when examined closely, reveal themselves to be superficial and 

uncorroborated.  

 

i. The CRPU’s submission introduces an impertinent claim to the determination of the issue  

 

83.   In accordance with Article 41(3) of the ICSID AF Rules and Article 9.19(3) of the 

CEPTA, all questions and new information should remain within the scope of the dispute.  

 

84.   Nevertheless, the CRPU’s amicus submission fails to meet this threshold by raising 

a new jurisdictional question concerning the legality of the investment; a question that has 
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not been raised by either party and most importantly by Respondent itself before the 

Tribunal in today’s proceeding52. 

 

85.   In fact, matters of jurisdiction cannot be the subject of an amicus submission in 

general, as parties are fully able to present the competing contentions prior, and in a 

significant degree have already done so. This was elucidated in United Parcel Service of 

America Inc. v. Government of Canada53, where “the Tribunal does not consider that 

among the matters on which it is appropriate for the Petitioners to make submissions are 

questions of jurisdiction” 

 

86.   Therefore, seeing as matters of jurisdiction are not to be considered to be within the 

scope of the dispute in the context of amicus submissions; it is evident that, this criterion 

is unfulfilled. Thus, it provides enough ground for the tribunal to deny the leave sought for 

the amicus submission presented by the CRPU, as showcased by the Apotex Inc. v. The 

Government of the United States of America tribunal54. 

 

ii. The CRPU’s allegations are unfounded and therefore irrelevant 

 

87.   In attacking the legality of the investment, the CRPU raised in their amicus 

submission that the investment was procured by means of bribe paid to Mr. Dorian 

Umbridge, the Chairperson of the Committee55.  

 
52 See Vemma’s Application to Bar the Amicus Submission by the External Advisors to the Committee on Reform of 
Public Utilities in FDI Moot Problem 2021. Page 22. Para 715 
53 United Parcel Service of America Inc. v. Government of Canada, ICSID Case No. UNCT/02/1, Decision of the 
Tribunal on Petitions for Intervention and Participation as Amici Curiae, 17 October 2001, para. 71 
54 Apotex Inc. v. The Government of the United States of America, ICSID Case No. UNCT/10/2, Procedural Order 
No.2 on the participation of a non-disputing party, 11 October 2011 
55 See Amicus Submission by External Advisors to the Committee on Reform of Public Utilities in FDI Moot 
Problem 2021. Page 19. Para 635 
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88.   However, Claimant submits that these are just mere allegations, unsubstantiated by 

any proof. In addition, if these allegations were serious enough, they would not have been 

raised just as the dispute arose, in only an amicus submission. In addition, committees of 

the CRPU’s nature usually take decisions by majority or unanimous vote, it is hardly 

logical that the Chairperson would make a sovereign decision based on the reception of 

bribery, making the claim nonsensical.  

 

89.   Finally, the fact that the External Advisors to the CRPU are willing to admit that 

their chairperson willingly accepted a bribe does not guarantee that they will present 

unbiased information, on the contrary, given the seriousness of such allegation, it would 

obviously do more harm for Claimant, while the consequences for them would pale in 

comparison. 

 

2. CRPU’s findings only provide irrelevant factual background  

 

90.   This ties in with the first condition, in the sense that since the CRPU is unable to 

remain within the scope of the dispute, the factual background it would provide would be 

irrelevant to the Tribunal. Indeed, if the question of the legality of the investment was of 

any true relevancy to Respondent, it would have been brought up throughout the course of 

the investment, which has been ongoing for a period of ten years at the time of the dispute, 

and not just as it arose, as a mean to shift the focus from the crucial issues. 

 

3. The CRPU has no interest in the dispute 

 

91.   The CRPU’s primary focus, as set out by their application, is investment banking. 

In 2010 they were chosen by Respondent to advice on the privatization, liquidation, and/or 

restructuring of Caeli Airways, and have participated in the deliberations of the Committee 
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in the process leading up to the acquisition of an 85% stake in Caeli Airways JSC by 

Claimant56. Their main tasks revolved around creating a financial and economic analysis 

of the investment. 

 

92.   It is not plausible that these advisors how partook in the bidding negotiations, 

whose roles have been fulfilled once the acquisition was complete, would have a tenable 

interest at this point of the dispute. 

  

4. The CRPU’s intervention can negatively affect the balance between parties and 

instigate a politicization of the dispute 

 

93.   The case evidence illustrates that the CRPU has strong ties with the Respondent’s 

government, being its own advisors and seeing their regular intervention in federal courts 

are regularly granted57. Hence, this idea alone raises doubt that CPUR is in fact heavily 

influenced by the Mekari government. Therefore, making it unreliable.  Consequently, 

given the nature of the CRPU, their involvement would tip the balance between the parties 

in favor of Respondent, seeing as any information they would provide would be tainted by 

the bias to the host state.   

 

94.   Withal, the intervention of the CRPU would instigate a politicization of the dispute. 

As the concern of the public is extremely high in this kind of disputes, the risk of 

politicization of the third party is more prevalent, particularly with the nature of the CRPU. 

Seeing as the latter is interlaced with the host state only, there is no way to ensure that it 

would avoid manipulation. 

 
56 See Amicus Submission by External Advisors to the Committee on Reform of Public Utilities in FDI Moot 
Problem 2021. Page 19. Para 620 
57 See Amicus Submission by External Advisors to the Committee on Reform of Public Utilities in FDI Moot 
Problem 2021. Page 19. Para 645 
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95.   Therefore, the admissibility of this amicus would obstacle the necessary balance 

between the economic interests of the foreign investor and the public interest of host state, 

as committees of the CRPU’s nature are often extending their support in favor of the host 

states in the majority of cases. This risk was previously identified in Methanex Corporation 

v. United States of America58, as “any amicus submissions are more likely to run counter 

to the claimant’s position and eventually to support the respondent’s case.” 

 

96.   In conclusion, the CBFI is in a position to provide insight and expertise, falling 

within the scope of the dispute while simultaneously, the CBFI maintains a significant 

interest in this case, as its outcome will influence the interpretation of investor-State dispute 

settlement provisions. In contrast, the CRPU is introducing a question falling out of the 

scope of the dispute, while their governmental ties may have negative effects on balance 

and instigate the politicization of the dispute.  

 
58 Methanex Corporation v. United States of America, UNCITRAL, Decision of the Tribunal on Petitions from 
Third Persons to Intervene as “amici curiae”, 15 January 2001, para. 50 
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97.   Respondent has violated the Comprehensive Economic Partnership and Trade 

Agreement (“CEPTA”) in several ways, as it has denied Claimant Fair and Equitable 

Treatment (“FET”) as provided under article 9.9 of the CEPTA (III). Due to these 

violations, Claimant requests that the present tribunal grant it USD 700 million in 

compensation in accordance with the Fair Market Value (“FMV”) of Vemma Holdings’ 

(“Vemma”) investment (IV). 

III. RESPONDENT’S FAILURE TO PROVIDE FAIR AND EQUITABLE 

TREATMENT AS PROVIDED IN ARTICLE 9.9 OF THE CEPTA 

98.   The Republic of Mekar (“Mekar”) has indulged in several actions that were in 

breach of Vemma’s rights as an investor under the CEPTA and under customary 

international law. As such, Claimant submits that Respondent treated Vemma’s 

investments unfairly and inequitably and thereby breached chapter 9 of the CEPTA. 

Respondent has failed to provide Full Protection and Security to its investor (A) and has 

conducted several arbitrary measures against Claimant (B). Additionally, Claimant has 

been the victim of several cases of denial of justice (C). Mekar continued hostile behavior 

should also be interpreted by the present tribunal as a composite breach of FET and thus 

should be punished as such (D). 

A. Mekar’s failure to provide Full Protection and Security to its investor 

99.   To determine the relevance of a breach of Full Protection and Security (“FPS”), its 

link to the FET standard must be established. In S.D. Myers vs. Canada59, a waste 

management company was banned from importing waste from Canada to the USA, which 

the investor contested. The tribunal in this case determined that “fair and equitable 

treatment” and “full protection and security” cannot be read in isolation, but “must be read 

as a whole”, as it considers that both lead to what constitutes acceptable treatment under 

international law. Added to this, many treaties reference FPS alongside FET, such as article 

9.9 of the CEPTA, which in paragraph 1 states that the treaty will cover “Fair and Equitable 

Treatment and Full Protection and Security”. As such, the Respondent’s breaches of the 

FPS standard would fall under this article as breaches of FET. 

 
59 S.D. Myers, Inc. v. Government of Canada, Partial Award (Merits), 13 November 2000, para. 262 
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100.   It should be noted that Claimant was not included in the bailout program 

that was offered to other airline companies (1). It is also important to take into consideration 

fact that Mekar forced Caeli to use its currency, despite this being a greatly harmful 

measure to the investor (2). 

1. Respondent failed to include Claimant in the bailout program afforded to other 

airline companies 

101. Respondent refused to include Caeli Airways (“Caeli”) in the bailout program 

afforded under Executive Order 9-201860. This constitutes a discriminatory measure and 

an inability to provide FPS. Respondent’s reasoning was that Caeli might get more state 

funding since it was partly owned by the Commonwealth of Bonooru (“Bonooru”) and so 

would not need the bailout. However, we know that there were companies that got the 

bailout, and yet were receiving more help from their home country that Caeli ever did from 

Bonooru61. Therefore, taking this as an excuse is completely unfounded and arbitrary. 

 

102. In the case of Saluka vs. Czech Republic62, it was determined that the host state had 

helped three out of four large, privatized banks make it through a significant crisis, but had 

not aided the fourth. This was because the host state, though it had privatized the banks, 

still retained a share in them, but no longer held one in the fourth bank. The tribunal ruled 

that there was clearly a hostile environment for the investor and gave the fourth bank the 

award. It determined that being or not partly owned by the state should have no incidence 

on the treatment that the investors receive, meaning that Mekar may not base its measures 

on such a distinction as it has done with the bailout program. 

 
60 FDI Moot Center for International Legal Studies (n.d). Foreign Direct Investment International Arbitration Moot 
2021 Case. Seoul, South Korea: CILS. https://fdimoot.org/problem.pdf. P. 36 
61 FDI Moot Center for International Legal Studies (n.d). Foreign Direct Investment International Arbitration Moot 
2021 Case. Seoul, South Korea: CILS. https://fdimoot.org/problem.pdf. P.36-37 
62 Saluka Investments BV v. The Czech Republic, PCA Case No. 2001-04, Partial Award, 17 March 2006, para. 
347 
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2. Mekar forced Vemma to convert Caeli’s operations to the Mekari currency 

103. During the economic crisis, the Mekari currency (“Mon”) had begun to suffer 

significantly63. As a result, Respondent determined that its investors would have to all use 

the Mon instead of the United States Dollar (“USD”) in order to help stabilize the currency. 

Claimant contested the move64, along with the other airline companies operating in Mekar, 

since it caused it to incur great losses due to the currency’s volatility, especially when 

coupled with the airfare caps of the Competition Commission of Mekar (“CCM”). These 

caps restrained Vemma from even raising its prices in response to the inflation, which is 

the basic reaction of such economic phenomenon. 

104. In the case of Total S.A vs. Argentina65, the host state had tried to force the investor 

to convert its operation to the Argentine peso, the local currency, in an effort to help 

stabilize it to mitigate the effects of an economic crisis that Argentina was experiencing. 

The tribunal ruled that this was a breach of FET, since this measure caused prices to 

become volatile and unstable and endangered the company. This is very similar to the 

situation with Caeli, as Respondent’s measure caused significant losses to Claimant. It was 

also stated that such measures are unsuitable to airline companies due to the nature of their 

business requiring a stable currency in order to successfully operate66. 

B. Respondent conducted several arbitrary actions towards Claimant 

105. In the paper Fair and Equitable treatment: UNCTAD Series on Issues in 

International Investment Agreements II67, the UNCTAD states:  

The [fair and equitable treatment] standard protects investors against serious 
instances of arbitrary, discriminatory or abusive conduct by host States. As 
such, it constitutes an important investment protection element of IIAs.  

 
63 FDI Moot Center for International Legal Studies (n.d). Foreign Direct Investment International Arbitration Moot 
2021 Case. Seoul, South Korea: CILS. https://fdimoot.org/problem.pdf. P. 35 
64 FDI Moot Center for International Legal Studies (n.d). Foreign Direct Investment International Arbitration Moot 
2021 Case. Seoul, South Korea: CILS. https://fdimoot.org/problem.pdf. P. 35-36 
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Legitimate expectations must be based on the state’s representation of itself, and its actions 

have to be predictable and proportionate. 

1. The CCM unjustly accused Caeli of anticompetitive behavior in conjunction with the 

Moon Alliance 

106. On 9 September 2016, the CCM launched a suo moto investigation against Caeli, 

flagging it for anticompetitive behavior. The Monopoly and Restrictive Trade Practices 

Act states in article 2 (a) that a corporation’s share must exceed 50% or, if lower, pose a 

significant threat to the market in order for an investigation to be opened. Despite Caeli’s 

market share being 43% at the time, and there being no evidence to suggest that the 

company posed any serious danger to the market, the CCM opened an investigation and 

determined that Caeli had engaged in anti-competitive behavior. It cited Caeli’s 

membership in the Moon Alliance as an excuse to determine its market share to be 54% by 

factoring in the Royal Narnian’s market share. It should be remembered that  

the CCM sought an undertaking from Caeli that it would not engage in high-
level co-operation on competition parameters such as prices, schedules, 
capacity, facilities, and other sensitive information with Moon Alliance 
members.68 
  

However, this is not what took place, as cooperation between members was limited to 

“lounge access, terminals, IT platforms, check-in operations and code-sharing.”69 The 

definition of facilities, according to Oxford, is: “a place, amenity, or piece of equipment 

provided for a particular purpose”. This definition being quite unspecific, what the CCM 

considers to be a facility in this case would have to be interpreted as things that may give 

Moon Alliance members an unfair advantage and pose a danger to competition, which is 

not the case here. 

C. Mekar’s judicial system has repeatedly breached due process and denied justice to 

Claimant 

107. The Republic of Mekar has several times shown a complete disregard for justice 

and the rule of law, both national and international. Respondent has denied Claimant’s 

 
68 FDI Moot Center for International Legal Studies (n.d). Foreign Direct Investment International Arbitration Moot 
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access to justice and has used the courts’ overburdening as an excuse to refuse 

controversies. Furthermore, Mekar has blatantly rejected and bypassed proper due process, 

and has refused to go through correct procedures in violation of paragraphs 2 (a) and 2 (b) 

of article 9.9 of the CEPTA 

1. Mekar applied an award that had been overruled 

108. The tribunal formed by the Sinnoh Chamber of Commerce (“SCC”) ruled in favor 

of Mekar on 9 May 202070, allowing it to refuse Hawthorne Group’s offer to acquire Caeli 

Airways. It was later revealed by an NGO, the Center of Integrity for Legal Services, that 

Vemma, who doubted his impartiality, had disputed the appointed judge Mr. Cavanaugh 

prior to the arbitration. It was also revealed that the judge had accepted a bribe from Mekar, 

the voice in a recording where such an action was taking place having been identified as 

his own71. As such, the award was overruled by the seat of arbitration. Mekar nevertheless 

implemented the controversial and highly criticized award Mr. Cavanaugh gave using a 

ruling from the High Commercial Court of Mekar72, despite it being overruled by the SCC 

and even replaced by another giving favor to Vemma. As such, not only did Mekar obtain 

an award through blatantly illicit means, but it also refused to apply a legitimate award 

when it came in its disfavor. This is a clear breach of due process and a denial of proper 

and impartial justice. 

109. The legitimacy of the ruling is clearly in question as it is in contradiction to the 

tenets of the New York Convention (“NYC”)73, of which Mekar is a signatory. It should 

be remembered that ex nihilo nil fit: out of nothing comes nothing. The award was 

overruled, meaning that it no longer existed, and therefore the Mekari court should not 

have applied it. 

 
70 FDI Moot Center for International Legal Studies (n.d). Foreign Direct Investment International Arbitration Moot 
2021 Case. Seoul, South Korea: CILS. https://fdimoot.org/problem.pdf. P. 39 
71 Ibid 
72 Ibid 
73 UNCITRAL. (10 June 1958). Convention on the Recognition and Enforcement of Foreign Arbitral Awards. 
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110.  It should be remembered that many countries apply the NYC in this way: they 

consider that an overruled award cannot be applied. For example, an American Court of 

Appeal state:  

“an arbitration award does not exist to be enforced in other Contracting 
States if it has been lawfully "set aside" by a competent authority in the State 
in which the award was made.”74  
 

This is, for example, corroborated by the European Convention of 196175, which 

specifically mentions this tenet of the NYC. As such, the court ruling applying this 

overruled award is illegitimate, and an illegitimate court ruling cannot be applied. 

D. Respondent’s actions constitute a composite breach 

111. Respondent has repeatedly shown hostility to Claimant’s investments and as 

demonstrated above, has taken several measures to impose duress on Vemma’s operations. 

Many of the measures taken against Claimant were promptly waived aside as soon as Caeli 

was in Mekari hands, which clearly implies that these measures were targeted and were 

intentional. It is no secret that the current Mekari regime is quite hostile to foreign 

investors, and it has clearly shown it through its actions and rhetoric76. 

112. In the case of El Paso Energy vs. Argentina, it was established that the host state 

undertook several actions against the investor such as forcing conversions to the local 

currency among others. The tribunal stipulates that:  

A creeping violation of the FET standard could thus be described as a 
process extending over time and comprising a succession or an 
accumulation of measures which, taken separately, would not breach that 
standard but, when taken together, do lead to such a result77. 
 

As such, when actions accumulate and become increasingly repressive cumulatively, they 

may be considered to be in violation of FET even if they are individually justified. In this 

 
74 Termorio S.a. E.s.p. and Leaseco Group, Llc, Appellants v. Electranta S.p., et al., Appellees, 487 F.3d 928 (D.C. 
Cir. 2007) 
75 United Nations European Office. (21 April 1961). European Convention on International Commercial 
Arbitration. https://treaties.un.org/doc/Treaties/1964/01/19640107%2002-01%20AM/Ch_XXII_02p.pdf 
76 FDI Moot Center for International Legal Studies (n.d). Foreign Direct Investment International Arbitration Moot 
2021 Case. Seoul, South Korea: CILS. https://fdimoot.org/problem.pdf. P. 35 
77 El Paso Energy vs. Argentina, Final Award, 31 October 2011, ICSID ARB/03/15, par. 518 



34 
 

case, the tribunal accepted that Argentina’s actions were individually acceptable, but were 

a breach cumulatively since they resulted in the investor suffering important losses. As 

such, even if the present tribunal were to consider Mekar’s actions to be individually 

admissible it would have to recognize the hardship that these measures have caused to 

Claimant. Argentina’s situation in this case was very similar to Mekar’s, as it was also 

under a severe economic crisis and these measures were intended to help the country’s 

recovery. However, both host states ended up using the crisis as nothing more than an 

excuse to harm their respective investors. 

113. The same is corroborated by article 15 of the ILC’s Draft Articles on the 

Responsibility of States for Internationally Wrongful Acts78, which considers cumulative 

breaches of FET to be an important tenet of customary international law. 

IV. CLAIMANT IS ENTITLED TO A USD 700 MILLION COMPENSATION AS PER 

FAIR MARKET VALUE 

114. In light of the aforementioned breaches of FET, Claimant is entitled to a suitable 

compensation. FMV is the standard that is most suited to this case, as it provides a fairer 

valuation that better reflects the value of the investment; this valuation method would lead 

to a total compensation value of USD 700 million (A). It is also supported by the Most 

Favored Nation clause, which provides for its application (B). Although Respondent may 

bring up the economic crisis, the present tribunal should not consider it when determining 

the value of the compensation (C). 

A. The present tribunal should seek to apply Fair Market Value for the compensation 

that Claimant is requesting 

115. Claimant submits that FMV is the valuation method that is most appropriate and 

that will provide the most suitable compensation for the violations previously enumerated. 

The World Bank defines FMV as: 

 the “amount that a willing buyer would normally pay to a willing seller after 
taking into account the nature of the investment, the circumstances in which 
it would operate in the future and its specific characteristics, including the 
period in which it has been in existence, the proportion of tangible assets in 

 
78 United Nations’ International Law Commission. (2001) Responsibility of States for Internationally Wrongful Acts. 
https://legal.un.org/ilc/texts/instruments/english/draft_articles/9_6_2001.pdf  
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the total investment and other relevant factors pertinent to the specific 
circumstances of each case.79 
  

This definition would therefore allow for Vemma’s investment in Caeli to be valued 

through more than just raw assets, but would rather include more specific details about the 

company and its future potential. It has been agreed upon that Caeli’s value during its 

heyday was USD 1.1 billion. Though this value may have dropped due to Mekar’s actions, 

it nevertheless does not mean that Caeli’s FMV should be any less than USD 1.1 billion, 

as it continues to retain the potential it once had due to its large market share, expansive 

fleet and Phenac Airport headquarters. Under the right circumstances, Caeli could rebuild 

itself rapidly and quickly regain what it has lost, and more. As such, taking into account all 

these factors, Caeli’s FMV would sit at USD 1.1 billion as previously stated. Therefore, 

USD 400 million having been already paid in the purchase of Caeli, Claimant believes that 

USD 700 million in damages is completely reasonable. 

116. FMV is the valuation method applied by most tribunals in cases of FET violations. 

It was the method applied in Tenaris and Talta vs. Venezuela (I)80. In this case, the 

investor’s assets were nationalized, and it was faced with several hardships. Similarly, to 

Mekar, the host state claimed that these measures were intended to protect the market. It 

was also applied in the case of Mobil and Other vs. Venezuela81, which saw the host state 

undertaking several measures that greatly harmed the investor. The tribunal agreed to the 

application of FMV, as it was requested by the investor due to its more favorable outcome, 

while also agreeing to the claimant’s request for interest to compensate for the time 

between the offence and the award. This mirrors what Vemma is requesting, as Claimant 

also asks of the honorable tribunal to receive a compensation valued at FMV, as it would 

 
79 World Bank Group. (21 September 1992). Legal Framework for the Treatment of Foreign Investment Volume II: 
Report to the Development Committee and Guidelines on the Treatment of Foreign Direct Investment, p. 41. 
https://documents.worldbank.org/en/publication/documents-
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80 Tenaris S.A. and Talta - Trading e Marketing Sociedade Unipessoal Lda v. Bolivarian Republic of Venezuela (I), 
ICSID Case No. ARB/11/26, Award, 29 January 2016, para. 566 
81 Mobil Cerro Negro Holding, Ltd., Mobil Cerro Negro, Ltd., Mobil Corporation and others v. Bolivarian 
Republic of Venezuela, ICSID Case No. ARB/07/27, Award of the Tribunal, 9 October 2014, para. 391-397 
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be more favorable, with appropriate interest to take into account the time between the 

offences and the award. 

B. Fair Market Value is the valuation standard that is in conformity with the Most 

Favored Nation clause 

117. The Most Favored Nation (“MFN”) clause present in article 9.7 of the CEPTA82 

proves that Mekar should apply FMV for the calculation of damages. This clause states 

that investors should be treated equally, and that privileges assigned to one must therefore 

be allowed to the other. As such, Mekar’s treatment of Vemma should not be in any way 

inferior or unequal to that of other investors, and any benefits that they enjoy, Vemma must 

benefit from as well. In the third Procedural Order83, we are informed that several awards 

have been awarded on the basis of article 13 of the Arrakis-Mekar BIT. This article 

provides FMV as the method for damage calculation, and this was the method used in 

calculating damages for the investors of Arrakis. As such, in application of MFN clause, it 

is to be expected that Mekar should provide similar treatment to an investor of Bonooru. 

Vemma, on this basis, believes itself to be entitled to demand damages on the basis of 

FMV, as the investors of the Kingdom of Arrakis have received. This would be in 

application of this clause and of customary international law and FET. 

118. This can be seen in CME vs Czech Republic84, where the tribunal makes such a 

decision. In this case, CME’s operations as the owner of Czech’s most successful television 

channel are ended by the host state for reasons deemed insufficient by the tribunal. As such, 

the tribunal must determine the method of calculating damages and decides that, although 

Czech’s BIT with the Netherlands does not specify FMV as the standard to be applied, 

FMV is applicable as per MFN. This is due to the fact that Czech had in the past given 

awards valued at FMV, and therefore CME was entitled to the same. Similarly, Claimant 

is entitled to receive an award valued at FMV as per the MFN clause, even if the CEPTA 

 
82 FDI Moot Center for International Legal Studies (n.d). Foreign Direct Investment International Arbitration Moot 
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does not specify it as the standard to be applied, since FMV is a more favorable valuation 

method for the investor. 

C. The Mekari economic crisis should be considered irrelevant to the determination of 

the compensation’s value 

119. An economic crisis should in no way be taken as an excuse to prevent a state from 

exercising its duties. Being under hardship should not mean that others to whom a certain 

right is due should pay for this hardship by giving up what is rightfully theirs. It should 

also be noted that, under the pretext of the current economic crisis, Respondent made 

several decisions that were greatly detrimental to Caeli and lead to its downfall, such as the 

decision to force airline companies to use the MON85. Mekar used this crisis to cover for 

its actions. Thus, it is unjust for Respondent to use the economic crisis as a pretext to 

decrease the sum it owes to Vemma, when this very same crisis was used to strip Claimant 

of its greatly successful investments. Therefore, the Mekari economic crisis is irrelevant 

when it comes to this compensation, and the sum to be paid to Vemma should remain 

unchanged. 

120. There are cases where, despite the host state being in a crisis, the tribunal awards 

no such reduction for that reason. An example is CMS vs. Argentina, where the crisis that 

Argentina was going through was not mentioned as a reason to decrease the final 

compensation86. There are also cases in which the host state was going through a crisis, 

and yet was still required to pay the compensation that was requested of it. In American 

Manufacturing & Trading (AMT) (US), Inc vs. Republic of Zaire, despite the host state 

going through a severe period of chaos and looting, an award was given to the investor, 

nonetheless. As such, the crippling crisis that the host state was going through did not 

constitute a reason sufficient to lower the compensation, and it was even raised at the 
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claimant’s request87. Therefore, even though Mekar is going through a crisis of its own, it 

should not expect to be treated any differently and should not receive a reduction. 

  

 
87 American Manufacturing & Trading, Inc. v. Republic of Zaire, ICSID Case No. ARB/93/1, Award, 21 
February 1997, para. 7.19 
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PRAYER FOR RELIEF 

 

 

In light of the above submissions, Claimant respectfully requests this Tribunal to find that:  

 

i. Find that the Respondent treated the Claimant’s investment unfairly and inequitably 

160 and thereby breached Chapter 9 of the CEPTA; 

 

ii. Order Mekar to pay the Claimant 700 million USD plus interest as of the date of 

the violation; and 

 

iii. Order Mekar to reimburse the Claimant for all costs and expenses associated with 

this arbitration. 

 

 

Submitted on 15 September 2021 by TEAM ARBOR 

On behalf of Claimant 

VEMMA HOLDINGS INC. 

 

 


