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SUMMARY OF VEMMA'S CASE 

 

1. Jurisdiction. Admissibility. This tribunal has jurisdiction to decide the present dispute. 

Vemma is considered an investor within the definition of Article 9.1 of the CEPTA and has a 

protected investment pursuant to the CEPTA. As explained in this Memorial, all requirements 

under Article 2 of the ICSID Additional Facility Rules are met, and therefore, the Tribunal's 

jurisdiction must be upheld. 

 

2. Procedural. Amicus curiae. The amicus curiae submission filed by the CBFI is admissible 

under the article 9.19 of the CEPTA since it provides assistance to this tribunal, it falls within 

the subject matter of the present dispute, because they have a significant interest, and because 

they have the expertise, experience, and independence to assist in the present dispute. By 

contrast, this tribunal should not admit the amicus curiae of the CPUR into the record since it 

does not give any relevant information to the tribunal, it does not have a significant interest in 

the present dispute, it is not independent from the Respondent, and because its acceptance will 

constitute an extra burden to the Parties and the Tribunal. 

 

3. Merits. FET. Mekar violated the FET standards pursuant Article 9.9 of the CEPTA by enacting 

measures that (i) disregarded the due process in judicial and administrative proceedings, (ii) by 

treating Vemma in an arbitrary manner, (iii) by discriminating Vemma and lastly, (iv) by 

denying Vemma justice when enforcing an award tainted with corruption, and finally, (v) 

breaching Vemma’s legitimate expectations. In the alternative, the measures taken 

conjunctively constitute a creeping violation of the FET standard. 

 

4. Merits. Compensation standard. Vemma is entitled to compensation under the fair market 

value standard. Article 13 of the 2006 Arrakis-Mekar BIT specifies “such compensation shall 

be equivalent to the fair market value of the investment…”, and Article 9.7 of CEPTA allows 

this treatment to be multilateralized. 
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STATEMENTS OF FACTS 

Parties 

5. The Claimant, Vemma Holdings is an airline holding company constituted under the laws of 

the Commonwealth of Bonooru1.  

6. Vemma, along with five major airlines, is part of the Moon Alliance created by Royal Narnian 

in 19912. Their members cumulatively operate a fleet of nearly 4800 aircraft and serve over 

1100 airports in 178 countries3. 

7. Respondent, the Federal Republic of Mekar, is a country part of the Narnian Region. Mekar’s 

civil aviation industry consisted of two main state-owned enterprises, Aer Caeli and Caeli 

Airways, that were merged in 20034. Later Caeli was privatized in September 2010 under the 

Emergency Recovery Act 20095. 

8. In 1994, Bonooru and Mekar signed a BIT which entered into force the same year6. At that 

time, Mekar was object of several high-profile investment arbitrations filed by investors from 

Bonooru, which Respondent lost7. 

9. Later, in early 2010, Bonooru and Mekar began to negotiate towards a comprehensive trade 

agreement8. 

10. In April 2014, Mekar and Bonooru signed the Comprehensive Economic Partnership and Trade 

Agreement that entered into force on 15 October 20149.  

Geographic, historical and economic background 

11. Bonooru and Mekar are part of the Greater Narnian region. Bonooru is an archipelagic country 

with 109 islands, of which only four are major islands10. 

12. Following its independence, Bonooru relied on an industrialization economic model trusting in 

its natural resources, aviation, mining, and finance industries11. Later, due to its geographic 

 
1 Facts, ¶10; Annex IV, ¶2. 
2 Facts, ¶11. 
3 Facts, ¶11. 
4 Facts, ¶14. 
5 Facts, ¶18. 
6 1994 Bonooru-Mekar BIT. 
7 PO N°3, ¶14.  
8 Facts, ¶20.  
9 Facts, ¶32; 2014 CEPTA. 
10 Facts, ¶5. 
11 Facts, ¶3. 
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landscape, Bonooru chose to strengthen their aviation industry12. Nowadays, Bonooru operates 

as a market-based mixed economy13.   

13. Mekar, on the other hand, is a country with 10.8 million inhabitants14. After the Pevensian 

empire’s decline, Mekar had a period of political instability, high regulatory intervention, and 

a late economic development15. Between 2003 and 2009, Mekar has had two major changes in 

its government: the election of the Labourer’s Party of Mekar and the Mekar’s Common Man’s 

Party16. Mekar’s currency is the MON17. 

Vemma’s investment in Mekar 

14. In 2009, Mekar sought to improve their foreign investment legal framework by enacting 

Mekar’s Monopoly and Restrictive Practice Act and creating the Competition Commission of 

Mekar18.  

15. Vemma, prompted by the business model and regulations in the Mekari market, decided to 

submit a bid for purchase Caeli on 23 November 2010. Vemma's acquisition of an 85% stake 

in Caeli was approved by the CCM on 5 March 2011. The remaining 15% shares were owned 

by Mekar Airservices Ltd19.  

16. On 29 March 2011, Vemma and Mekar Airservices Ltd., entered into a Share Purchase 

Agreement with Mekar and a Shareholder’s Agreement20.  

17. Vemma’s business strategy in Caeli consisted in their cooperation with the Moon Alliance 

members21; catering to customers traveling from Mekar to Bonooru22; their expansion routes of 

cross- continental travel to Mekar in 201223 and the creation of strategic programmes in 2014 

to consolidate its consumer base24.  

 
12 Facts, ¶6. 
13 Facts, ¶3. 
14 Facts, ¶13. 
15 Facts, ¶12. 
16 Facts, ¶14. 
17 Facts, ¶12. 
18 Facts, ¶19. 
19 Facts, ¶22, 25, 26.  
20 Facts, ¶26.  
21 Facts, ¶27. 
22 Facts, ¶28. 
23 Facts, ¶31. 
24 Facts, ¶31. 
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18. In this way, Caeli was able to capitalize on a much larger demand, domestically and 

internationally25. Becoming by June 2016, the only consistently profitable carrier on over half 

the routes to and from Phenac International Airport26.  

The First Investigation  

19. To Vemma's surprise, on 9 September 2016, the CCM launched a suo moto investigation related 

to an alleged predatory pricing. At the time, Caeli enjoyed a 43% market share. This was the 

first time an airline from an alliance active in Mekar was investigated27. 

20. As a result of the investigation, the CCM placed airfare caps on Caeli. These were set above 

the rates that Caeli charged on set routes.  

21. The CCM has the discretion to impose any interim and final remedy. Only, in case of urgency 

due to a risk of serious and irreparable damage to competition, based on a prima facie finding, 

they can order interim measures for a specific period of time28. 

The Second Investigation 

22. In addition to the suo moto investigation, on December 2016, the CCM conducted a second 

investigation, this time prompted by a complaint brought by a group of small regional airlines 

in Greater Narnia, led by one of their Mekari members29.  

23. The subsequential imposition and maintenance of the airfare caps due both Investigations, hurt 

Caeli’s business in Mekar.  

Currency crisis in Mekar 

24. In late 2016, the valuation of the MON plummeted. According to economists, the currency 

crisis was caused by, inter alia, shaky investor sentiment, State interference with the Central 

Bank, and tariff threats from trading partners30. 

25. In July 2017, Caeli requested Mekar’s Secretary Civil Aviation to dominate its airfare in US 

Dollars instead of the MON. Their request was approved by Mekar’s Secretary Civil Aviation 

in October 201731.  

 

 
25 Facts, ¶30. 
26 Facts, ¶35. 
27 Facts, ¶36. 
28 Monopoly and Restrictive Trade Practice Act, Chapter III(d)(e). 
29 Facts, ¶38. 
30 Facts, ¶39. 
31 Facts, ¶40. 
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LPM returns to the Mekari government  

26. In November 2017, the LPM was elected back. By December 2017, the government had swiftly 

approved bailouts to SOEs or controlled corporations and re-nationalized multiple enterprises32. 

Mekar’s decree requiring all companies to use exclusively MON 

27. On 30 January 2018, Mekar passed a decree requiring all companies operating in the country 

to offer goods and services denominated exclusively in MON33. Thus, withdrawing Vemma’s 

permission that was granted back in October 2017. 

Caeli’s concerns regarding the airfare caps 

28. Caeli requested the CCM to remove the airfare caps. In addition, they sent multiple letters to 

the Central Bank to revise the inflation rates. However, both petitions were denied34. 

29. As a result, on 8 March 2018, Caeli decided to seek judicial review of the airfare caps35. Their 

claim against the CCM was registered on 27 March 201836. Caeli appealed for an immediate 

hearing, however due to the high volume of cases this was denied37 and the hearing was 

scheduled by April 201938.  

30. As explained below, a rapid scheduling of the hearing was essential. Specially, considering the 

currency crisis that had risen the inflation to high rates39; the imposition of the fines by the CCM 

and the airfare caps40 and the dire financial situation that Vemma faced at the time41. 

End on the First Investigation 

31. The CCM concluded its First Investigation by the end of August 2018, imposing a penalty of 

MON 150 million on Caeli. Despite Caeli’s efforts to secure meetings with the CCM asking for 

the delay on the imposition of the fines, the airline caps were kept in place pending the result 

of the Second Investigation42.  

 

 
32 Facts, ¶41. 
33 Facts, ¶42. 
34 Facts, ¶43. 
35 Facts, ¶43. 
36 Facts, ¶44. 
37 Facts, ¶44. 
38 Facts, ¶52. 
39 Facts, ¶39. 
40 Facts, ¶45, 49. 
41 Facts, ¶44. 
42 Facts, ¶45. 
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Executive Order 9-2018 

32. To alleviate the consequences of the currency crisis for the airline industry, on 25 September 

2018, Mekar passed Executive Order 9-2018. This Executive Order granted subsidies to airlines 

in Mekar. The Secretary of Civil Aviation had the discretion to grant the subsidies43.  

33. Having been impacted by the financial crisis, Caeli applied to these subsidies. However, the 

Secretary of Civil Aviation denied the subsidy to Vemma. The reasons according to Mekar’s 

deputy Minister of Transportation were that “State-owned companies have unique advantages 

over other companies (…)”44. 

34. The Secretary’s decision surprised Vemma because Star Wing and JetGreen, two Arrakian 

owned airline companies, received this benefit. Meanwhile, Caeli and Larry Air were the only 

ones excluded45.  

Caeli’s financial distress 

35. By 2018, due to the high oil price, the imposition of the airfare caps, the fines imposed by the 

CCM, and the rejection of the subsidy, Caeli was on a state of financial distress46.  

End of the Second Investigation 

36. On 1 January 2019, the CCM completed the Second Investigation and imposed a fine of MON 

200 million on Caeli47. Additionally, the airfare caps were maintained, resulting in significant 

losses for Caeli. 

37. On 20 January 2019, Caeli appealed both orders of the CCM in the Mekari judicial system and 

petitioned to join this appeal with the April 2019 hearing on the airfare caps. This petition was 

denied on 26 January 2019 and the hearing on the Competition Authority’s fines was schedule 

over a year later, for May 202048.  

38. Between the 25 April 2019 to 27 April 2019, Mekar’s High Court heard the submissions of 

Caeli and the CCM49. On 15 June 2019, Justice VanDuzer denied the case on the merits by way 

 
43 Facts, ¶46; Executive Order 9-2018, Chapter 31. 
44 Facts, ¶46. 
45 Facts, ¶47. 
46 Facts, ¶48. 
47 Facts, ¶49. 
48 Facts, ¶50. 
49 Facts, ¶52. 
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of summary judgment regulated under the Executive Order 5-2014. Caeli had no further 

appeal50. Later, the CCM lifted the airfare caps in October 201951.  

Bona fide third party offer and Arbitration 

39. From May to June 2019, Caeli had to shut down several routes, returned aircraft to their lessors 

and let go of an important percentage of their staff52. Vexed by the multiple measures adopted 

by the Mekari government that impacted Vemma’s investment, Vemma decided to sell their 

stake in Caeli53. 

 

40. Hawthorne Group LLP, an enterprise located in Sinnoh with stakes in numerous low-cost 

airlines, bid to purchase Vemma’s stake in Caeli in the amount of USD 600 million54.  

 

41. Complying with the Right to First offer55, on 9 December 2019, Vemma communicated the 

terms of this offer to representatives of Mekar Airservices56.  

 

42. Mekar responded on the 17th of December 2019, rejecting Vemma’s offer and submitting that 

the price proposed by the Hawthorne Group was not considered a bona fide third-party 

purchaser due to its affiliation with Vemma through the Moon Alliance57.  

 

43. This dispute was submitted to arbitration under the SCC Arbitration Institute, with Mr. Rett 

Eichel Cavanaugh selected as the sole arbitrator on 11 February 202058.  

 

44. On 9 May 2020, Mr. Cavanaugh ruled in favor of Mekar Airservices after an odd and short 

legal reasoning. Because of this, the award was met with wide criticism59. On 14 June 2020 the 

Centre for Integrity in Legal Service published a report that indicated that Mr. Cavanaugh had 

received bribes from the Mekari representatives to render a favorable award60. 

 

 
50 Facts, ¶54. 
51 Facts, ¶55. 
52 Facts, ¶53. 
53 Facts, ¶56. 
54 Facts, ¶56. 
55 Annex X; Shareholder’s Agreement relating to Caeli Airways, ¶1. 
56 Facts, ¶56. 
57 Facts, ¶57. 
58 Facts, ¶57; Shareholder’s Agreement relating to Caeli Airways, Article 48.  
59 Facts, ¶58, 59.  
60 Facts, ¶60; Annex XII, ¶3,4.  
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45. On 1 August 2020, the Supreme Arbitrazh Court of Sinnogard set aside the award61. 

Nonetheless, on 23 August 2020, the High Commercial Court of Mekar enforced the 9 May 

2020 award in Mekar62. Vemma appealed the judgment, however, this was rejected. 

 

46. Left with no other choice, and after losing a better offer of USD 600 million, Vemma sold their 

stake to Mekar Airservices for 400 million USD on 8 October 202063.  

Vemma submits a notice of arbitration to ICSID 

47. Vemma’s notice of arbitration was filed on 15 November 2020 and was received and registered 

by the Secretariat on 17 November 202064.  

Caeli after Vemma 

48. Once Vemma sold their stake in Caeli, the CCM authorized the infusion of capital in Caeli and 

forego fines due to the CCM until their financial recovery was completed. Under Mekar 

Airservices, Caeli dropped their appeal against the CCM. And by April 2021, Mekar 

Airservices negotiated restructuring deals with two of Mekar largest banks and lastly, Caeli was 

granted tax breaks for the following years, according to an order of Mekar’s Tax Authorities65. 

 Dispute 

49. The present case is straightforward. A Host State, Mekar, induced Vemma to invest and 

maintained this investment to save a declining airline66. Only, when Vemma turned Caeli into 

a profitable company, Mekar decided it was time to take back Caeli. Therefore, through a series 

of unfair, illegitimate, arbitrary, and even corrupt measures, Mekar forced Vemma to renounce 

its stake in Caeli.  

50. Mekar breached its obligation to treat Vemma in a fair and equitable manner as per Article 9.9 

of the CEPTA and must be held accountable for its internationally wrongful acts.  

 
61 Facts, ¶61; Annex XIII, ¶14. 
62 Facts, ¶62; Annex XIV, ¶16. 
63 Facts, ¶63. 
64 Facts, ¶63; Notice of Arbitration, ¶1. 
65 Facts, ¶64. 
66 Facts, ¶21. 
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PART I: JURISDICTION 

I. THE TRIBUNAL HAS JURISDICTION TO DECIDE THE PRESENT DISPUTE 

51. The Additional Facility Rules offers arbitration of investment disputes between a State and a 

foreign national, one of which is not an ICSID Member State or a national of an ICSID Member 

State67.  

52. Bonooru signed and ratified the ICSID Convention, Mekar has not. Pursuant to Article 2 of the 

ICSID Additional Facility Rules gives this tribunal jurisdiction.  

A. The parties have consented to arbitration  

53. The foundation of arbitration is consent. Both parties must agree to submit their dispute to 

arbitration. Such agreement or consent is key in determining the jurisdiction of an arbitral 

tribunal in investment arbitration68.  

54. It is important to determine the consent because the ratification of the ICSID Convention is only 

an expression of its willingness to make use of the ICSID machinery. As such, ratification does 

not constitute an obligation to use that machinery. That obligation can arise only after the State 

concerned has specifically agreed to submit to ICSID arbitration a particular dispute or classes 

of disputes. In other words, the decision of a State to consent to ICSID arbitration is a matter of 

pure policy and it is within the sole discretion of each Contracting State to determine the type 

of investment disputes that it considers arbitration in the context of ICSID69. 

55. Consent can be given through different forms; by clause of the investor- State agreement, the 

host State’s domestic legislation, and BITs. 

56. According to Article 9.17 of the CEPTA: “(1) Each Party consents to the submission of a claim 

to arbitration under this Section in accordance with this Agreement. (2) The consent under 

paragraph 1 and the submission of a claim to arbitration under this Section (Consent of Each 

Party to Arbitration) shall be deemed to satisfy the requirements of: (a) Chapter II of the ICSID 

Convention (Jurisdiction of the Centre) and the ICSID Additional Facility Rules for written 

consent of the parties to the dispute; (b) Article II of the New York Convention for an 

“agreement in writing”. 

 
67 World Bank “ICSID Additional Facility Rules”. 
68 Derains & Sicard-Mirabal, 41. 
69 Delaume, 104-105. 
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57. Article 4 (2)(b) of the ICSID Additional Facility Rules states that: In the case of an application 

based on Article 2(a), the Secretary-General shall give his approval only if (b) both parties give 

their consent to the jurisdiction of the Centre under Article 25 of the Convention (in lieu of the 

Additional Facility) in the event that the jurisdictional requirements ratione personae of that 

Article shall have been met at the time when proceedings are instituted. In the same line, Article 

25 of the ICSID Convention states that the consent must be given in writing.  

58. Article II (2) of the New York Convention states that: “The term “agreement in writing” shall 

include an arbitral clause in a contract or an arbitration agreement, signed by the 

parties or contained in an exchange of letters or telegrams”.  

59. Considering all the above, this tribunal’s jurisdiction arises from the written acceptance of 

Respondent to the offer to arbitrate contained in the relevant treaty of the dispute, the CEPTA. 

B. Article 9.17 of the CEPTA contains Mekar's offer to arbitrate 

60. As stated by Zachary Douglas, a specific offer to arbitrate has been understood as the “authority 

that must be derived from an agreement between the host contracting state party to the 

investment treaty and the national”70. 

61. The specific offer contained in the CEPTA must be interpreted in the light of the treaty itself as 

well as international customary law as it was stated in Mondev v. United States case where the 

Tribunal pointed out that “there is not principle either of extensive of restrictive of jurisdictional 

provisions in treaties. In the end the question is what the relevant provisions means, 

interpretated in accordance with the applicable rules of interpretation of treaties. These are set 

out in Articles 31-33 of The Vienna Convention on The Law of Treaties, which for this purpose 

can be taken to reflect the position under customary international law”71. 

62. The VCLT is clear when stating that: “Every treaty in force is binding upon the parties to it and 

must be performed by them in good faith”72. Respondent’s attempt to withhold jurisdiction from 

this Tribunal infringes Article 26 of the VCLT. 

63. According to the Tradex tribunal, the investor can accept the Host State’s offer to arbitrate by 

bringing a request for arbitration to the Centre73. This has been reaffirmed by Christoph 

Schreuer; “The investor may accept the offer simply by instituting arbitration74”. 

 
70 Douglas, 75. 
71 Mondev, ¶192. 
72 VCLT, Article 26. 
73 Tradex, ¶186-187.  
74 Schreuer, 834. 

https://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=618&opac_view=-1#639
https://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=618&opac_view=-1#640
https://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=618&opac_view=-1#641
https://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=618&opac_view=-1#641
https://newyorkconvention1958.org/index.php?lvl=cmspage&pageid=10&menu=618&opac_view=-1#642


Memorial for Claimant 

 24 

64. Vemma submitted its claim for arbitration on 15 November 2020 pursuant to the CEPTA and 

Article 2 of the ICSID Additional Facility Rules. When Vemma did so, it accepted Mekar’s 

offer to arbitrate. 

C. Vemma is a qualified investor under Article 9.1 of the CEPTA 

65. Article 9.1 The CEPTA defines investor as: “a Party, a natural person, or an enterprise of a 

Party, other than a branch or a representative office, that seeks to make, is making or has made 

an investment in the territory of the other Party; For the purposes of this definition, an 

enterprise of a Party is: (a) an enterprise that is constituted or organised under the laws of 

that Party and has substantial business activities in the territory of that Party (...)”75 

(Emphasis added).  

66. In this case, (i) Vemma is an enterprise constituted and organized under the laws of Bonooru 

and (ii) has substantial business activities in Bonooru. And lastly, (iii) contrary to Respondent’s 

allegations, Vemma is not the State of Bonooru.  

i. Vemma is an enterprise constituted and organized under the laws of 

Bonooru 

67. The definition of investor contained in article 9.1 of the CEPTA uses the place of constitution 

test. This test states that a legal person constituted in accordance with the laws of a contracting 

party will be considered an investor of that state76. A legal person constituted in accordance 

with the laws of a contracting party will be considered an investor of that state77. 

68. Vemma Holdings is a legal entity constituted and organized under the laws of the 

Commonwealth of Bonooru, since it is incorporated in Bonooru78. Additionally, its registered 

office has been in Szeto, the capital of Bonooru79. Thus, in the understanding of the CEPTA, 

Vemma Holdings is an enterprise of Bonooru. 

ii. Vemma has substantial business activities in Bonooru 

69. The second criterion of the Article 9.1 of the CEPTA also requires that Vemma has a genuine 

economic activity in the home state, Bonooru.  

 
75 CEPTA, Article 9.1. 
76Yannaca-Small, 19. 
77 Ibid.   
78 Facts, ¶10. 
79 Memorandum of Association of Vemma Holdings Inc., ¶2.  
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70. Even though this requirement is somewhat uncertain in the CEPTA, since “substantial” is 

defined neither in the treaty nor in doctrine or case law80, tribunals deemed that an investor has 

substantial business activities in the host state if the investor company has an office space, pay 

taxes, employ personnel81 or actively hold and manage shares82. According to the Amto 

tribunal, this term does not require considering the magnitude of the activities, but rather their 

materiality83.  

71. In the present case, Vemma, since its incorporation in Bonooru, has contribute to the Bonurian 

economy, as stated in its objectives of constitution84.  

72. Bonooru is an archipelagic State comprising 109 islands. Thanks to the substantial economic 

business carried by Vemma its habitants were able to travel from island to island85. Furthermore, 

due to the increasing growth of population in Mekar, Vemma also helped to connect more and 

more people through the region from its beginning in Bonooru. 

73. In addition, Vemma has its registered office in Szeto, the company was also registered under 

Section 7 of the Companies Act and other laws and regulation in force in Bonooru86, and lastly, 

it holds BAK 740,160,020 shares in Bonooru87.   

74. Therefore, Vemma has substantial business activities in its home state, Bonooru. 

iii. Contrary to Respondent’s allegations, Vemma is not the State of 

Bonooru 

 

75. In its answer to the notice of arbitration, Mekar announced objections to the Tribunal's 

jurisdiction88. However, as explained in this section, Mekar’s objections on the jurisdiction 

ratione personae are baseless. (a) Vemma at all times acted in its commercial capacity and 

never acted in exercise of its governmental authority. 

 
80 There exist, however, no clear criteria in academic literature or arbitral holdings to distinguish “substantial” or 

“real” activities from “insubstantial” or “unreal” activities. (…) Thus, no generally applied criteria can be deduced 

form the wards rendered so far. Benedict.  
81 Amto, ¶69. 
82 Pac Rim, ¶4.75. 
83 Amto, ¶69. 
84 Memorandum of Association of Vemma Holdings Inc., ¶3, h). 
85 Facts, ¶6. 
86 Memorandum of Association of Vemma Holdings Inc., ¶5. 
87 Ibid, ¶4. 
88 Response to the Notice of Arbitration, ¶2. 
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a. Claimant at all times acted in its commercial capacity 

76. The term State Owned Enterprises (SOEs) is not defined in the CEPTA. However, according 

to the OECD Guidelines a SOE is ‘any corporate entity recognized by national law as an 

enterprise, and in which the state exercises ownership”89. 

77. Nowadays, State owned enterprises are increasingly internationalizing and becoming leading 

players in international investment90. In consequence, ICSID tribunals have included them in 

investment disputes91. 

78. The definitions of the CEPTA do not expressly include nor exclude SOEs. Therefore, this 

tribunal should apply the same standard as applied in the CSOB v. Slovak Republic and the 

BUGG v. Republic of Yemen cases: when the language of its treaties is silent in the inclusion 

or exclusion of SOEs, the Broaches Test applies92. 

79. As stated in CSOB case, the focus must be on the nature of these activities and not their 

purpose93. Vemma’s activities were commercial both in substance and nature during all their 

investment in Mekar.  

80. Vemma’s investment was related specifically to the expansion and the upgrading of the Caeli 

in Mekar94. In this sense, in a competitive market, sometimes you have to make hard decisions. 

81. First, The strategic decisions were taken within the framework of a market-based economy of 

the Airline Business in Mekar. Vemma’s main objectives of this decisions were to refinance its 

inherited debt liability from PJSC Boonorian People´s Bank95 to developed Caeli into a 

profitable enterprise.  

82. Second, Vemma repeatedly changed their flight routes to gain profitability. For example, in 

2014, the board decided to increase the number of Caeli international routes to offset the losses 

incurred regionally during the fall-winter seasons96. 

83. Third, according to the Memorandum of Association of Vemma, specifically: “a) To establish 

and continue business as a national airline and air transport undertaking, to provide air 

transport services for passengers and cargo, to carry out all other forms of aerial work, and to 

 
89 OECD, 14. 
90 UNCTAD, 12.  
91 United Parcel Service of America Inc., ¶134; Masdar Solar, ¶177; Maffezini, ¶79, 84; BUCG, ¶39; Tulip, ¶289; 

EDF, ¶190. 
92 CSOB, ¶15; BUCG, ¶10, 39, 40, 43. 
93 CSOB, ¶20.  
94 CDC, ¶17. 
95 Facts, ¶23. 
96 Facts, ¶31. 
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carry on any other trade or business which is calculated to facilitate or is auxiliary to or 

associated with such business; (…) c) To construct, equip, maintain, work, purchase, let or hire 

aircraft and/or hovercraft for the carriage of passengers or freight”97. It clearly contains 

commercial objectives. 

84. In sum, Vemma acted always in its commercial capacity turning Caeli into a profitable business 

offering both goods and services to consumers all through their investments in Mekar. 

D. Vemma Holdings investments are covered by the CEPTA 

i. Claimant’s investments are considered a covered investment protected 

by the CEPTA 

85. Article 2 (a) of the ICSID Additional Facility Rules, the jurisdiction of this tribunal consists 

only in “legal disputes arising directly out of an investment”.  

86. Article 9.1 of the CEPTA establishes what covered investment means “with respect to a Party, 

an investment in its territory of an investor of another Party in existence as of the date of entry 

into force of this Agreement for those Parties or established, acquired or expanded thereafter”. 

(Emphasis added).  

87. Not only did the investment exist at the moment the CEPTA entered into force but it continued 

and expanded during the time it was in force.  

88. Following the SGS tribunal, the mutually agreed definition of investment should not be 

disregarded98. This has been stated by Yukos tribunal99. Thus, the only legal interpretation is 

what has been agreed by the Parties in the CEPTA. 

89. In the present dispute, the purchase made by Vemma of an 85% stake in Caeli Airways, the 

leasing contracts for Boeing 737 aircrafts and the consecutive improvement and upgrading of 

Caeli infrastructure are protected investments under the asset- based definition contained in 

Article 9.1 of the CEPTA, as explained below.  

90. First, the CEPTA indicates that an investment is “every asset that an investor owns or controls, 

(...). Forms that an investment may take include: (b) shares, stock, and other forms of equity 

participation in an enterprise;  

 
97 Memorandum of Association of Vemma Holdings Inc., ¶3. 
98 SGS, ¶93, 94.  
99Yukos, ¶432-435. 
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91. Tribunals have generally upheld jurisdiction over this kind of investments100. In the present 

case, those assets were first acquired by Vemma Holding on March 5th 2011101, when they 

purchased up to 85% shares of Caeli Airways in a binding process properly accepted by The 

Republic of Mekar. 

92. Second, the leasing contracts that Vemma signed in March 2011102 and the purchase in 2011103 

and 2015 for Boeing 737 aircrafts104, are considered within the meaning of the CEPTA, 

specifically: (h) other tangible or intangible, movable, or immovable property, and related 

property rights, such as leases, mortgages, liens, and pledges.  

93. Finally, all of Vemma’s investments fall under the substantive characteristics required under 

the definition of the CEPTA. 

94. In terms of the contribution of capital, Vemma contributed in terms of equipment, personnel, 

and public travel in Mekar. In addition, Vemma assumed the risk of its investment when 

Claimant was confronted with the unexpected currency crisis in Mekar. And lastly, Vemma 

expected a gain or profit. As said by the MNSS tribunal, in acquiring shares, the investor made 

a financial contribution, incurred risk and expected a return105. 

ii. Vemma’s investment was legally procured 

95. Respondent tries to rely on the amicus submission made by the CPUR to raise a new 

jurisdictional objection regarding the legality of Vemma’s investment. This comes as a surprise 

for Claimant considering that Mekar, over a 9-year period, from 5 March 2011 to 8 October 

2020 has not risen any allegations in regards of this topic. 

96. This tribunal should not consider this objection because (a) Vemma’s investment was procured 

by legal actions under the scope of the CEPTA and Mekari Law and (b) even if this tribunal 

considers this allegation, corruption must be proved at a high standard. 

a. Vemma’s investment was procured by legal means under the 

scope of the CEPTA and the National Law of Mekar 

97. First, the definition of investment contained in Article 9.1 of the CEPTA does not include any 

legality requirement.  

 
100 Rompetrol, ¶200; CMS, ¶56; MNSS, ¶201. 
101 Facts, ¶25. 
102 Facts, ¶23. 
103 Facts, ¶27. 
104 Facts, ¶35. 
105MNSS, ¶202. 
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98. Second, Respondent themselves approved and supervised the transaction. Following Mekari 

Law, the CCM approved Vemma’s acquisition of an 85% stake in Caeli Airways on 5th March 

2011. On 29 March 2011, Claimant entered into a Share Purchase Agreement with Mekar 

Airservices Ltd. to purchase an 85% stake in the company. The remaining 15% shares were 

beneficially owned by the Mekari State through Mekar Airservices Ltd. Simultaneously, 

Vemma and Mekar Airservices Ltd. entered into a Shareholders’ Agreement 106.  

99. Third, Vemma always acted in good faith. This encompasses the obligation for the investor to 

provide the host State with relevant and material information. This obligation is particularly 

important where the information is necessary for obtaining the State's approval of the 

investment107.  

100. Vemma at all times procured Mekar with relevant information of their investment. First, they 

participated in a fair and transparent bidding process with four other companies under the 

Mekari Law and won because “Vemma was found to have proposed the most financially 

attractive business model for Caeli Airways’ short and medium-run development108”. Second, 

they gave a detailed bid proposal to buy Caeli´s stake with their investment and business 

model109. Third, they never hide any information related to their participation in the Moon 

Alliance. Lastly, even after the unjustified and arbitrary investigations made by the CCM, 

Vemma procured all the important information and cooperated every step110. 

101. In sum, Vemma’s investment not only was obtained through a transparent process but also was 

accepted by Respondent’s administrative organisms and law.  

102. In any case, if this tribunal consider it as relevant in the present dispute it should be treated as 

a substantive matter not in the jurisdictional phase. 

b. Even if this tribunal considers this allegation, corruption must 

be proved at a high standard  

 

103. In this case, Mekar has not provided any proof within this standard. The only “proof” of the 

illegality relies on a statement made by a third party. 

104. The tribunal on Himpurna v PLN, an ad hoc UNCITRAL remarqued that "a finding of illegality 

or other invalidity must not be made lightly but must be supported by clear and convincing 

 
106 Facts, ¶26. 
107 Plama, ¶144. 
108 Facts, ¶23-24. 
109 Facts, ¶23. 
110 Facts, ¶37. 
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proof"111. In the same line, the African Holding tribunal, dismissed the state’s allegation of 

corruption, finding that this allegation was 'very grave', requiring 'irrefutable evidence' and a 

particularly high standard of proof 'such as the evidence required for the investigation or 

criminal prosecution of corruption in countries where it is considered a criminal offense'112. 

105. Furthermore, this tribunal should apply a certain standard of proof to even consider these false 

allegations just as it was stated in The Republic of Croatia v. MOL Hungarian Oil and Gas Plc, 

where the tribunal considered that the ideal standard ought to focus on something between the 

balance of probabilities and absolute certainty, while at the same time, recognizing that the 

latter is unobtainable113. The tribunal chose, ultimately, to adopt the standard of “reasonable 

certainty,” and no other standard should be used but this one.  

106. In relation to the amicus curiae submitted by the CPUR, Respondent tries to rely only on factual 

statements that cannot be considered as “clear and convincing proof”. 

107. In conclusion, Claimant has complied with every requirement for jurisdiction. 

II. ADMISSIBILITY OF AMICUS SUBMISSIONS 

A. The amicus submission by the Consortium of Bonoori Foreign Investors is 

admissible. Not so the one filled by the External Advisors to the Committee 

on Reform of Public Utilities 

 

108. Two third parties, the CBFI as well as CPUR, have filled amicus curie submissions. The tribunal 

must admit the amicus curiae submitted by the CBFI and deny the CPUR. 

 

109. The CEPTA sets out the requirements for the amicus curiae briefs. Pursuant to Article 9.19 (2): 

“A non-disputing Party may make oral and written submissions to the tribunal regarding the 

interpretation of this Agreement.” Furthermore, under Article 41 of the ICSID Additional 

Facility Rules: “the tribunal may allow a person or entity that is not a party to the dispute to 

file a written submission with the Tribunal regarding a matter within the scope of the dispute”. 

 

110. The CEPTA specifies on article 9.19 (3), that the tribunal may admit an amicus curiae if it: (a) 

Assists the tribunal in the determination of a factual or legal issue (b) Address a matter within 

 
111 Himpurna, ¶116.  
112African Holding, ¶17. 
113 MOL Hungarian Oil and Gas Company, ¶125. 
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the scope of the dispute; (c) The third party has a significant interest in the proceedings and (d) 

Does not unduly burden or unfairly prejudice either party.  

111. Therefore, this tribunal has the discretion to admit or deny an amicus submission.  

i. The amicus curiae submission of the CBFI is admissible pursuant the 

CEPTA and the Additional Facility Rules 

a. The amicus curiae submission assists the Tribunal because it 

provides knowledge within the scope of the dispute 

112. As explained above, knowledge within the scope of the dispute must be fulfilled to admit an 

amicus curiae submission and considering the expertise of the CBFI, this amicus will assist the 

Tribunal in establishing a factual background for deciding a legal matter. 

113. The CBFI is one of the leading organizations in public policy advocacy on both national and 

international business-related issues, additionally, this organization has as an objective to the 

growth and development of not only Bonooru but also the Greater Narnian Region114. 

114. The CBFI can give impartial and technical context regarding the business climate of Bonooru, 

the corporate framework in which these enterprises operates and specifically, the nature of the 

aviation industry in Bonoooru and the impact of uncertainty on access to capital in Greater 

Narnia115.  

b. The amicus curiae submission addresses a matter that falls 

within the scope of the dispute 

115. The CBFI only brings information related to the scope of the dispute as explained in Section II- 

A of this Memorial. 

116. Moreover, the CBFI submission addresses uniquely matters that were raised by the Parties, i.e., 

the regulatory framework in Bonooru, Bonooru’s business landscape, the nature of activities of 

such enterprises, the implication of a partial and unfair judicial system and the global 

implications for the investment protection regime116.  

c. The CBFI has a significant interest in the arbitral proceedings 

of the present dispute 

 

 
114 Amicus Submission by the Consortium of Bonooru Foreign Investors, ¶2. 
115 Amicus Submission by the Consortium of Bonooru Foreign Investors, ¶10. 
116 Ibid, ¶10. 
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117. Pursuant to article 31 of the VCLT a significant interest in the arbitral proceedings is linked 

directly to the interest of the third-party submission to the outcome of the present dispute, thus 

such interest must be specifically understood just as the tribunal on Apotex v USA specified 

that a significant interest must comprise “more than a ‘general’ interest in the proceeding. For 

example, the applicant must demonstrate that the outcome of the arbitration may have a direct 

or indirect impact on the rights or principles the applicant represents and defends”117. 

118. The CBFI has a significant interest because out of its members, 38 of them hold investments 

rights in Mekar, and two of them, SRB Infrastructure And Wiig Wealth Management Group, 

are currently pursuing claims against Mekar118, therefore they will be affected by the outcome 

of the dispute. 

d. The amicus curiae submission does not unfairly prejudice the 

arbitral dispute 

 

119. The CBFI as it is a non-profit industry which represents the Bonoori investors in The Greater 

Narnian and can clearly deliver great information that under no circumstances would mean a 

prejudice. 

120. Thus, considering the information given in the present section, the submission would be an 

advantage rather than a prejudice. 

e. Despite Respondent’s arguments, the CBFI is considered a 

suitable nonparty to act as amicus curiae in the present dispute 

121. A wide scope of expertise is found on the amicus curiae submission of the CBFI attributable to 

their profound knowledge of the many profitable business internationally carried by the 

organization as well as their historical participation in public policy advocacy in international 

business issues. 

122. The CBFI since its establishment in 2010 have had access to “training and capacity building 

activities, networking opportunities, and collective advocacy”119 that definitely reflects its high 

level of capability as it was clearly stated on their amicus curiae submission and fulfills the 

requirement of a wide scope of important experience throughout the years.  

 
117 Apotex, ¶38. 
118 Amicus Submission by the Consortium of Bonooru Foreign Investors, ¶6. 
119 PO N°3, ¶11. 
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123. It is evident that this organization carries it´s activities with total independence from each of 

the parties of the present dispute with more than 38 members holding independent and 

profitable business in Mekar120. 

124. Furthermore, The CBFI carries a well-defined program based upon good faith to avoid possible 

conflicts of interest that may arise during its normal functions where members are completely 

excluded from the discussion if the member “is a party to the case or has a direct financial 

interest in the outcome of the case”121. 

B. By (stark) contrast, the amicus curiae by the external advisors to Mekar’s 

Committee on Public Utilities Reform fails to fulfill the requirements to be 

admitted into the record 

125. The CPUR is an organization formed by a group of Mekari investment banking professionals 

that participated as external advisors to the Committee on Reform on Public Utilities on the 

privatization, liquidation and restructuring of Caeli Airways and the deliberations in the process 

of the acquisition of Vemma’s stake in Caeli122.   

126. The CPUR requested to submit this amicus curiae and to participate in the present dispute, 

however their submission fails to meet the criteria prescribed by Article 9.19 of the CEPTA and 

Article 41 of the ICSID Additional Facility Rules.  

127. Even though, this tribunal has discretion in this matter, by the following arguments this tribunal 

should deny CPUR’s amicus curiae submission because (i) The amicus does not fall within the 

scope of the dispute; (ii) They do not have a significant interest in the present arbitration and 

(iii) They are not an independent organization. 

i. The amicus does not fall within the scope of the dispute 

 

128. This amicus does not give any new insight or information relevant to the tribunal and the 

dispute, both in terms of jurisdictional or substantive issues within the scope of the dispute as 

required under the Procedural Orders No. 1, 2 and 3123.  

 
120 Amicus Submission by the Consortium of Bonooru Foreign Investors, ¶6 
121 PO N°3, ¶12. 
122 Amicus Submission by the External Advisors to the Committee on Reform of Public Utilities, ¶ 2. 
123 PO N° 1, 2, 3.  
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129. The CPUR’s expertise focus exclusively on investment banking124. Their tasks consist in 

performing audits, economic analysis, financial statements, preparation of financial models, 

etc125.  

130. In addition, their vision of the facts, in particular the alleged “illegality” addressed in Section I-

D(ii) of this Memorial will not assist the Tribunal but rather seeks to address matters outside 

the scope of the present dispute.  

131. All it has done is to fabricate a jurisdictional issue that has never been argued by Respondent 

and that has never been brought before this tribunal and which is without merit.  

ii. CPUR does not have a significant interest in the present arbitration 

132. The CPUR will not be directly or indirectly affected or prejudiced with the outcome of this 

arbitration because their interest is a “general interest”126 that arises from their position on the 

civil society.  

133. Likewise, the CPUR does not have neither a benefic nor a detriment from the outcome of the 

present dispute because if this submission is denied it will not have any direct or indirect impact 

on their rights or principles that they defend. Furthermore, its interests are solely tied to 

Respondent. 

134. Consequently, CPUR does not have a significant interest in the present arbitration.  

iii. The CPUR it is not an independent organization  

135. In this case, the petitioners lack independence from the parties because the CPUR members 

have a relationship of control with Respondent.  

136. First, they were given a governmental position when they were selected by the Cabinet of 

Ministers of Mekar to be part of the Committee on Reform on Public Utilities set up under the 

Law on Privatization of State Property.  

137. Second, they were engaged in an employer-worker relationship at this time, being paid by 

Mekar for their services127.  

138. And lastly, they participated in the bidding and purchase of Caeli in 2010. At that time, despite 

having won bidding in accordance with the Mekari Law and the authorization of the 

 
124 Amicus Submission by External Advisors to the Committee on Reform of Public Utilities, ¶620. 
125 Ibid, ¶625. 
126 Amicus submission by External Advisors to the Committee on Reform of Public Utilities, ¶620. 
127 Ibid. 
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administrative bodies of Mekar, the Mekari representatives had prejudices against Vemma due 

to their business model which clearly influenced the CPUR.  

 

139. In sum, due to their subordination relationship with Mekar and their participation in Vemma’s 

investment, they are clearly not independent. 

iv. The acceptance of the amicus will constitute an extra burden to the 

Parties and this Tribunal.  

 

140. One of the main goals of an ICSID arbitration is to prevent any conduct that means aggravation 

on the Tribunals and the Parties in resolving the dispute128. This consideration is central given 

that "[i]nvestor-State disputes already run, on average, several years and entail large costs for 

both claimants and respondent States."129. 

141. The acceptance of this amicus submission will also have detrimental consequences: 

142. To the Parties, accepting this amicus submission means that even though they have already 

been required to review a large volume of documents and this submission contemplates placing 

even more information on the record that has no relation to this case. Additionally, considering 

that the CPUR’s submission addresses a matter of corruption and bath faith, if they were to 

appear as amici curiae, the Claimant would have no opportunity to defend itself, resulting in an 

evident lack of equal treatment of the Parties and a clear detriment for the Claimant to present 

their case that could potentially lead to the arbitration becoming a “court of public opinion”130 

and re-politicize the dispute131. 

143. To the Tribunal, accepting this amicus submission would impose a burden of analyzing and 

reviewing the written submission and the oral hearing, would require additional time and 

resources. All of this could lead to rising costs and delays132.   

 
128 Azurix, ¶38; Methanex, ¶35.   
129 Tienhaara, supra note 33. 
130 Rubins, supra note 137. 
131  Tienhaara, supra note 33. 
132 Ibid.  
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PART II: MERITS AND COMPENSATION 

III. MEKAR BREACHED THE FAIR AND EQUITABLE TREATMENT STANDARD 

A. Introduction 

144. Having established this tribunal’s jurisdiction, Claimant submits that Mekar incurred in several 

actions and omissions that either autonomously or cumulatively considered, violated the FET 

standard contained in Article 9.9 of the CEPTA.  

B. The FET pursuant to the CEPTA 

145. Article 9.9 (1) of the CEPTA: “Each Party shall accord in its territory to covered investments 

of the other Party and to investors with respect to their covered investments fair and equitable 

treatment and full protection and security in accordance with paragraphs 2 through 7”. 

146. In the present case, the FET standard contained in the CEPTA must be considered as an 

autonomous standard detached from the minimum treatment considering that there is not a 

reference to international law in the precept. In this way, as stated by Schreuer: “it is inherently 

implausible that a treaty would use an expression such as “fair and equitable treatment” to 

denote a well-known concept such as the “minimum standard of treatment in customary 

international law”. If the parties to a treaty want to refer to customary international law, it 

must be presumed that they will refer to it as such rather than using a different expression”133. 

147. According to the Saluka tribunal, the FET standard is considered as an autonomous standard 

that gives a higher threshold of protection to investors broader than the MST134.  

148. Furthermore, as explained by Dolzer and Schreuer, fair and equitable treatment “must be 

considered to represent a single, unified standard”.135 This determination is relevant, since the 

international minimum standard that arises from customary international law “ensures a 

minimum standard, whereas the FET aims at ensuring the most adequate protection given the 

circumstances of the case. The international minimum standard, on the other hand, is less fact-

specific”.136 

149. Article 9.9(2) lists five different categories of breach of the FET, therefore, Claimant contends 

that (C) Mekar violated due process at least in three instances; (D) the Mekari governmental 

bodies, institutions, and officials treated Caeli in an arbitrary manner, thus irreparably damaging 

 
133 Schreuer - FET, 360. 
134 Saluka, ¶294-295. El Paso, ¶337.  
135 Dolzer & Schreuer, 123. 
136 Diehl, 150-151.  
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their investment; (E) Mekar maliciously misapplied its domestic law by enforcing an awards 

tainted with corruption constituting in a denial of justice, thus (F) frustrating Vemma’s 

legitimate expectations. (G) In the alternative, the overall measures taken by the Mekari 

Government constituted a violation of the FET. 

C. Fundamental breach of due process 

 

150. Article 9.9 (2) of the CEPTA stresses that: “a Party breaches the obligation of fair and 

equitable treatment referenced in paragraph 1 if a measure or measures constitute: (b) 

fundamental breach of due process, including a fundamental breach of transparency, in 

judicial and administrative proceedings.; [...]”. (Emphasis added). 

151. Moreover, the preamble of the CEPTA expresses the Contracting Parties’ intention to 

“PROMOTE transparency, good governance, and the rule of law, and eliminate bribery and 

corruption in trade and investment”. (Emphasis added).  

152. In light of Article 31 (3) of the VCLT, the Parties specifically wished to set a much higher 

threshold of protection against actions and omissions breaching the transparency and due 

process, since the CEPTA identifies them as objectives and purposes of the Treaty. Another 

interpretation would lead to an absurd and/or unreasonable result. This must be prevented also 

in accordance with the Article 32 (b) of the VCLT. 

153. Due process shall be understood as the minimum standard in the administration of justice. So 

much so, that it is considered a fundamental human right.137 

154. A violation of the due process incorporates several elements in these provisions: (1) fair and 

public hearing; (2) hearing that is conducted in full equality, which refers to the principle of 

equality of arms; and (3) hearing conducted by independent and impartial tribunals.138 In this 

way, the host state must never disregard the principles of procedural propriety and due process 

and must grant the investor freedom from coercion or harassment by its own regulatory 

authorities139.  

155. Mekar violated the obligation of due process and transparency at least in three instances, which 

are (i) the CCM’s first investigation; (ii) the rejection by Mekari Courts of Vemma’s claims; 

and (iv) the unreasonable delays before the Mekari Courts. 

 
137 Demirkol, 192. 
138 Ibid. 
139 Saluka, ¶308. 
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i. The initiation of the First Investigation did not fulfill the requirements 

set out in the MRTPA 

 

156. According to Chapter III of the MRTPA, to initiate a suo moto investigation, the CCM is 

required to verify that a corporation has a market share greater than 50%.140 However, in 2016, 

when Caeli had 43% of market share in Mekar, the CCM initiated a suo moto investigation 

against Caeli solely on the basis that the percentage of Caeli’s market share, when considered 

in conjunction with the Royal Narnian, amounted a 54% market share in Mekar141, this was 

confirmed also by the Vice President of the CCM.  

157. The CCM’s justification is incorrect and without basis. Royal Narnian and Caeli Airways are 

companies that operate independently in the same market. Airline alliances are neither cartels 

nor monopolies. Furthermore, the primary point of forming alliances is to serve on international 

routes and expand global route coverage, which otherwise would be very difficult due to legal 

and regulatory limitations142. Through alliance cooperation, airlines can improve their 

profitability and market share, benefiting from schedule convenience, connectivity and flow 

improvement143. 

158. It is too speculative to affirm that these enterprises were acting as they were the same economic 

actor in light of the evidence of preferential secondary slot-trading. Furthermore, the CCM did 

not indicate the law that conferred the function and discretion of considering conjunctively the 

market share of both companies.  

159. Consequently, Mekar has acted in an unlawfully, going as far as breaching its own domestic 

law. Respondent failed to reasonably justify this differential treatment, especially considering 

that to date the CCM has not investigated any other airline alliance members144. 

ii. Vemma’s requests were rejected prematurely and unreasonably  

160. In the present case, Claimant submits that the Mekari court’s decision on the immediate hearing 

and on the airfare caps constitute a breach of the minimum standard in the administration of 

justice under the terms of the CEPTA. 

161. First, after the hearing on interim measures of the airfare caps was scheduled for a year later, 

Caeli’s lawyers requested to an immediate hearing. However, this petition was unreasonably 

denied by the Court Registrar on the basis that “Several parties have appeared before this Court 

 
140 Monopoly and Restrictive Trade Practice Act of 2009, Chapter III (2). 
141 Facts, ¶36. 
142 Dresner and Wilde, 201-211. 
143 Gudmundsson, S.V. & Lechner, C.,171–183. 
144 Ibid.  
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seeking immediate redressal. However, the Court does not have the resources to make this 

possible. Moreover, we continue to prioritize criminal matters due to their fair-reaching 

consequences”145.  

162. Second, when the hearing was finally held on April 2019. Caeli’s claims on the merits were 

ignored unreasonably and prematurely by Justice VanDuzer in the decision rendered on the 15 

June 2019.  

163. According to Mekari law, Executive Order 5-2014, grants a court the ability to dismiss without 

appeal a case by way of summary judgment where the judge finds there is very little chance of 

success on the merits146.  

164. Justice Van Duzer rejected this petition without any examination of Vemma’s case on the 

merits. Moreover, the Justice relied solely on the argument of the percentage of Caeli’s market 

share in Mekar and that because of this it would allow Caeli to recover quickly147. Vemma did 

not have any chance to argue this decision.  

165. In sum, the fact that the Mekari court reached such a conclusion without a proper examination, 

constitute a breach of due process. 

iii. Vemma has been subject to unreasonable delays before the Mekari 

courts 

166. According to Paulsson’s Opinion in the Chevron case, the obligation on the part of the state is 

to provide justice within a reasonable period. Once the period of reasonableness has lapsed, the 

alien has been definitively deprived of an opportunity to have his/her rights properly vindicated 

in the domestic courts; time cannot be recaptured148. 

167. Considering the above, Claimant submits that Mekar incurred in unreasonable delays between 

the years 2018 and 2019 that amounted on a breach of due process.  

168. Caeli registered a claim against the CCM on the 27th of March 2018 before the Mekari civil 

courts, after the CCM rejected Caeli’s request to remove the airfare caps that were imposed on 

September 2016149. However, Vemma had to wait a full year for the Mekari courts to schedule 

the hearing on the interim measures150.  

 
145 Facts, ¶44. 
146 PO N°3, ¶8. 
147 Facts, ¶54. 
148 Chevron, ¶55. 
149 Facts, ¶42. 
150 Facts, ¶44. 
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169. The rapid scheduling of this hearing was key to Vemma at the time considering, first, the 

currency crisis that Mekar was going through that led to a rise of inflation that affected Vemma 

as the airfare caps set by the CCM were pegged to Mekar’s official inflation rate151 and, second, 

that Mekar, on the 2018 passed the Executive Order 9-2018, that affected Vemma directly 

considering that the airline industry operates differently that other business in the countries due 

to their international nature, this means that airlines are exposed to currency fluctuation risk 

(…) a fall in value of the local currency would have a negative impact on operating financial 

performance in local currency terms152.  

170. In the end, the hearing was held from the 25th of April 2019 to the 27th of April 2019 before 

Mekar’s High Court.  

171. Despite Mekar's arguments, the delays are not excusable under being “overburdened and 

underfunded”153. The Mekari courts are the sole responsible at guaranteeing the due process in 

its justice procedures, hence, Mekar did not exert the necessary due diligence in addressing the 

delay. 

172. Therefore, Mekar unseasonable held Vemma to an unjustified delay.  

D. Mekar acted in an arbitrary manner 

 

173. Article 9.9.2 of the CEPTA: “2. A Party breaches the obligation of fair and equitable treatment 

referenced in paragraph 1 if a measure or measures constitute: (c) arbitrary or discriminatory 

conduct; [...]”. (Emphasis added). 

174. Arbitrary conduct consists of measures that affect the investments of nationals of the other Party 

without engaging in a rational decision-making process154. In this way, an act is arbitrary 

because it is “not founded on reason or fact […] but on mere fear reflecting national 

preference”155.  

175. Professor Schreuer in the EDF v. Rumani case, has also characterized an arbitrary measure: a.) 

a measure that inflicts damage on the investor without serving any apparent legitimate purpose 

[…]; b.) a measure that is not based on legal standards but on discretion, prejudice or personal 

preference; c.) a measure taken for reasons that are different from those put forward by the 

decision maker […]; d.) a measure taken in willful disregard of due process and proper 

 
151 Ibid. 
152IATA. 
153 Facts, ¶44. 
154 LG&E, ¶158. 
155 Lauder, ¶232. 
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procedure156. 

176. Mekar several times acted in an arbitrary manner against Caeli and Vemma that resulted in the 

detriment of Caeli’s investment: 

177. First, The First Investigation constituted a “measure(s) that is not based on legal standards but 

on discretion, prejudice or personal preference”. As noted by the Aviation Analytics: “The 

investigations by Mekar’s competition authorities raise concerns for our industry as a whole. 

Consider the Competition Authority's use of the Moon Alliance to justify serious fines for unfair 

business practices. Our industry has long fought for the reality that airline alliances are not 

cartels or monopolies. Yet, the CCM seemed to arbitrarily disagree”157.  

178. It is evident that these measures were arbitrary imposed with the intention to favor other airlines 

companies because no other airline company that were part of an airline alliance active in Mekar 

was investigated158.  

179. Second, the refusal of the removal of the airfare caps that were set up by the CCM in the First 

and Second Investigation after the numerous requests from Vemma to remove them constitutes 

a “measure(s) that inflicts damage on the investor without serving any apparent legitimate 

purpose”.   

180. The reason that the CCM implemented the caps on Caeli originally was to “prevent it from 

earning supra-competitive profits in the future”159. However, this “concern” was invalid 

because first, Vemma never obtained a market share greater than 50% through its investment 

in Mekar, so Vemma never had the dominance or monopoly of the industry in Mekar.  

181. Additionally, these airfare caps, that were set above the rates Caeli Airways charged on set 

routes, were maintained for 4 years (2016-2020) even after the CCM concluded both 

Investigations, the CCM decided to continue to impose airfare caps until Caeli’s Market share 

with its fellow Moon Alliance member factored in, were to fall below 40%160. This measure 

served the sole purpose to further damage Vemma not only financially but also by favoring its 

competitors in Mekar, especially considering that the market share of Vemma was below 42% 

at the time161, not being able to be considered as having an anti-competitive behavior according 

the Mekari Law.  

 
156 EDF, ¶303. 
157 Annex IV, ¶1965. 
158 Facts, ¶36. 
159 Facts, ¶37. 
160 Facts, ¶37. 
161 Facts, ¶49. 
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182. Third, the granting of the subsidies under the Executive Order 9-2018 by the Mekari 

government also constitutes a “measure that is not based on legal standards but on discretion, 

prejudice or personal preference”. Mekar granted subsidies to foreign airlines such as Star 

Wings and JetGreen -Vemma’s direct competitors- owned by Arrakis, companies that received 

subsidies greater than what Vemma received under the Horizon 2020 scheme from 2015 to 

2016162. This measure can also constitute, in the terms of the CEPTA, as a discrimination 

against Caeli.  

183. Lastly, Vemma notified complying with the Right of First Refusal163 communicated to Mekar 

their intention to sell their stake in Caeli to Hawthorne Group LLP for USD $600 Million. 

However, Mekar Airservices disputed the validity of the Hawthorne Group’s offer exclusively 

due the Hawthorne Group’s Moon Alliance membership, Ultimately, forcing Vemma to sell 

their stake at a lower price (USD 400 Million) to Mekar.  

184. This was reaffirmed by the arbitrator Mr. Rett Eichel Cavanaugh on the 9 May 2020 award. He 

stated that Hawthorne Group offer was not an arm's length offer, given that the latter was 

“affiliated with Vemma” by virtue of their membership in the Moon Alliance164. Immediately, 

after the decision, Mekar sought to enforce the award. This constitutes another “measure that 

is not based on legal standards but on discretion, prejudice or personal preference and (was) 

taken in willful disregard of due process and proper procedure”. 

E. Mekar clearly and maliciously misapplied its domestic law by executing an 

arbitral award tainted by corruption constituting in a denial of justice, or at 

least a fundamental breach of due process 

 

185. Article 9.9.2 of the CEPTA establishes that: “2. A Party breaches the obligation of fair and 

equitable treatment referenced in paragraph 1 if a measure or measures constitute: (a) denial 

of justice in criminal, civil or administrative proceedings; [...]”. (Emphasis added). 

 
162 PO N°4, ¶7. 
163 Right of First Refusal Offer Notice, ¶1990. 
164 Facts, ¶58. 
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186. According to the Azinian case, the tribunal stated that “a denial of justice could be pleaded if 

the relevant courts refuse to entertain a suit, if they subject it to undue delay, or if 

they administer justice in a seriously inadequate way (…) There is a fourth type of denial of 

justice, namely the clear and malicious misapplication of the law 165. This conclusion is also 

held by Sir Robert Jennings and Sir Arthur Watts: “if there occurs an obvious and malicious 

act of misapplication of the law by the courts which is injurious to a foreign state or its 

nationals, there will be a “denial of justice” for which the state is responsible”.166 

187. In this way, denial of justice exists where there is a manifestly unjust judgment.167 Pursuant to 

Article 9.9.2 (a) of the CEPTA, Mekar, being the responsible of its judicial and administrative 

courts, has the obligation to refrain from conducts that deprived Vemma’s right to a fair and 

adequate justice. 

188. As exposed supra, on 23 August 2020 Respondent recognized and enforced the 9 May 2020 

award in Mekar168. However, Vemma’s appeal to refuse the recognition of the award was 

dismissed169. 

189. Claimant does not contend this arbitration constitutes an extra opportunity to review the same 

problem. In the Azinian Case, the tribunal also noted that “the possibility of holding a State 

internationally liable for judicial decisions does not, however, entitle Claimant to seek 

international review of the national court decisions as though the international jurisdiction 

seized has plenary appellate jurisdiction”170. Nevertheless, this arbitration cannot be considered 

as an attempt to reverse the judgements of the Mekari Courts, but an instance to determine 

whether the judicial authorities provided FET to Claimant in the exercise of its jurisdictional 

function. 

 
165 Azinian, ¶102,103. 
166 Jennings & Watts, 544; Adede, 89-90. 
167 Draft Convention on Responsibility of States for Damages Done in Their Territory to the Person or Property 

of Foreigners, 229-230, Article 9.  
168Facts, ¶62 
169Annex XV, ¶3. 
170Azinian, ¶102-03. 
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190. Claimant stresses that Mekar had denied justice to Claimant, or at least the State fundamentally 

breached due process (i) by enforcing an award obtained by means of bribes going against the 

international public policy of Mekar; and (ii) by recognizing an award that was set aside in the 

seat of arbitration, which is prohibited under Article V of the NYC and the Section 36 of the 

Commercial Arbitration Law. 

i. Section 36 (1) (b) (ii) of the International Commercial Arbitration Law 

impedes the enforcement of the award that is against the international 

public policy of Mekar 

 

191. Article 5 (2)(b) of the NYC and Section 36 (1) (b) (ii) of the Commercial Arbitration Law 

provides that one of the reasons for refusing to recognize and/or enforce an award is the 

contravention of a countries public policy. In this case, an award obtained by corruption is 

against the international public policy of Mekar. 

192. Corruption consists of “any inappropriate influence on the impartiality [of] the judicial process 

by [an] actor within the court system”171. The condemnation of corruption is widely accepted 

to be a matter of “truly international” public policy: that is, part of the “global consensus on 

fundamental economic, legal, moral, political, and social values'”.172 

193. Pursuant to the Preamble of the CEPTA, one of the treaty’s main objectives is to “promote 

transparency” and to “eliminate bribery and corruption in trade and investment”.173  

194. Mr. Cavanaugh received bribes from Mekari officers in order to influence on the resolution of 

the dispute regarding the Hawthorne Group’s offer to buy the stakes Vemma Holdings had in 

Caeli Airways. This fact infringes due process principle: i.e., the right of the parties to an 

independent and impartial tribunal.  

195. In determining whether Mekari officials paid bribes to Mr. Cavanaugh, this tribunal should be 

satisfied with the evidence provided by the CILS.  

196. Typically, corruption is difficult to prove since “there is little or no physical evidence”.174 

Nonetheless, this problem does not arise in the present dispute, as the tribunal has sufficient 

proof to conclude the payment of bribes occurred.  

197. The 14 June 2020 CILS report divulgated the transcription of an audio-recording that captures 

a conversation between Mr. Cavannaugh and a senior official from Mekar Airservices, with the 

 
171Uluc, 25. 
172 Baizeau & Hayes, 227.  
173 CEPTA, Preamble, ¶2490. 
174 Fraport, ¶399-400 
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former accepting a bribe offered by the latter. Additionally, this tribunal should assess the 

correspondence between Vemma and the SCC Secretariat, in which Vemma opposed the 

Secretariat’s appointment of Mr. Cavannaugh on the grounds that he had previously acted as 

arbitration counsel for various Mekari State entities175. 

198. The host State’s political and social circumstances are also relevant in the evaluation of the 

available proof. Transparency International has consistently scored Mekar between 30/100 to 

36/100 on its corruption perception index since the index’s creation176. Furthermore, as stated 

in the P.O. Nº 3, “public perception of corruption in Mekar is neutral since this is considered 

a friendly custom”177. Hence, there is very high probability that Mekari officials paid bribes to 

Mr. Cavanaugh, as it is considered an accepted practice within Mekari society178. 

199. The award enforced and recognized in this case was set aside by the Supreme Arbitrazh Court 

of Sinnograd, precisely because it was “…tainted with corruption”179. Mekar cannot reasonably 

sustain that an award that is tainted by corruption is in accordance with it its public policy, as 

Mekar has signed a Treaty explicitly stating they would fight against corruption180. 

ii. Section 36 of the Commercial Arbitration Law impedes the recognition 

or enforcement of awards set aside at the seat of arbitration 

 

200. The award enforced in this case, as we have seen before, has been set aside in the seat of the 

arbitration, Sinnoh. The Commercial Arbitration Law is part of the law of Mekar and binds the 

country to respect it. In this case, there has been a contravention to this law and the NYC. 

 

201. Article 5 of the NYC (1) An award may refused under the Commercial Arbitration Law if: (1) 

it (e) and Section 36 (1) (a) (v) of the Commercial Arbitration Act clearly states that a reason 

for refusing enforcement or recognition of an award is the fact that the award was set aside in 

the country where it was rendered. In this case, this award was not only set aside, but disgraced 

by the Supreme Arbitrazh Court of Sinnograd as it was obtained by means of corruption. 

 

202. Therefore, the clear reason contained in Section 36 (1) (a) (v) of the Commercial Arbitration 

Law was contravened in the present case.  

 

 
175 Annex XII, ¶2 
176 Facts, ¶12. 
177 PO N°3, ¶13. 
178 PO N°3, ¶13. 
179 Notice of Arbitration, ¶26. 
180 CEPTA. 
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203. The fact that it is Sinnoh that sets aside this award is relevant, as the notions of justice of Sinnoh 

differ from those of Mekar. Sinnoh, is a country with a long-standing history in international 

arbitration. Moreover, according to the World Justice Project’s Rules of Law Index, Sinnoh, 

consistently ranked Sinnoh among the top-10 countries with respect to the administration of 

civil and criminal justice181. We cannot take Sinnoh’s criteria when setting aside awards for 

granted. 

F. Mekar measures frustrated Vemma's legitimate expectations 

 

204. According to Article 9.9 (3) of the CEPTA: “3. When applying the above fair and equitable 

treatment obligation, a Tribunal may consider whether a Party made a specific representation 

to an investor to induce a covered investment, that created a legitimate expectation, and upon 

which the investor relied in deciding to make or maintain the covered investment, but that the 

Party subsequently frustrated”.  

205. Host States are required to ensure that international investments are treated in a manner which 

does not frustrate basic expectations that the foreign entity relies upon at the moment of 

investing in a country182.  

206. Claimant submits that (i) Mekar frustrated Vemma’s legitimate expectations when Mekar’s 

representatives made specific assurances which Claimant relied on to maintain its investment 

in Mekar and (ii) when Mekar completely dismantled the regulatory and legal framework in 

which Vemma’s investment relied. 

i. Mekar frustrated Vemma’s legitimate expectations when Mekar’s 

representatives made specific assurances which Claimant relied on to 

maintain its investment in Mekar 

 

207. Vemma’s expectations were reinforced when the CCM and the Chairperson of the Committee 

made a series of specific assurances that Vemma considered when maintaining their investment 

in Mekar.  

208. Thus, according to the CEPTA and case law: [The requirement to protect legitimate 

expectations] becomes particularly meaningful when the investment has been attracted and 

induced by means of assurances and representations…”183. The purpose of protecting 

legitimate expectations is to enable the foreign investor to make rational business decisions in 

 
181 PO N°4, ¶8. 
182 Krzykowski & Ziety, 75–91.  
183 Sempra, ¶298.  
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reliance on the representations made by the host state184.  

209. Generally, to be considered in arbitral proceedings, these assurances or representations have to 

be specific185, that is to say, they must be addressed to the specific individual investor who 

claims protection and not in general186.  

210. There were two situations that reinforced Vemma’s expectations:  

211. First, when the CCM took a special consideration Caeli’s partnership with the Moon Alliance 

when approving Vemma’s acquisition of an 85% stake in Caeli. In particular the CCM 

emphasized that “this partnership would enable the airlines to offer new and improved services, 

as well as low-cost services due to economies of traffic density, boosting consumer welfare”187.  

212. Second, when Dorian Umbridge stated that “Vemma's ties to Bonooru were an asset. He also 

noted in his concluding remarks that he hoped Vemma’s imminent success would encourage 

more investors from Bonooru to consider Mekar as an investment destination”. 

213. According to Article 4 of the ILC Articles188, both the CCM and the Chairperson are considered 

as State representatives whose conducts are attributable to the State, in this case Mekar. 

214. Vemma expected that Mekari administrative bodies would not use their partnership with the 

Moon Alliance as a means to discriminate and arbitrarily treat Vemma’s investment in Mekar 

but rather as an insurance that Vemma was and is a competent company capable of making 

profitability out of a business.  

215. Therefore, Vemma relied in those statements when continuing and expanding its investment in 

Mekar. Specially, in its decision to purchased new aircrafts to their fleet in June 2011189 and at 

the end of 2015190, and in its decision to expand its flight routes in 2012191 and in 2014192. 

ii. Vemma’s legitimate expectations were ultimately broken when Mekar 

completely dismantled the regulatory and legal framework in which 

Vemma’s investment relied by breaching the FET standard.  

 

 
184 Schreuer & Kriebaum. 
185 El Paso, ¶375-377. 
186 White Industries, ¶5.2.6.  
187 Facts, ¶25. 
188 International Law Commission, Draft Articles on State Responsibility, Article 4. 
189 Facts, ¶27. 
190 Facts, ¶35. 
191 Facts, ¶29. 
192 Facts, ¶31. 
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216. As stated in Section III- C to E of this Memorial, Mekar enacted measures that modified its 

legal framework not only in contradiction to the specific assurances stated above but also 

completely changing its legal order. In this way, violating Vemma’s expectation and the FET 

standard.  

G. Alternatively, the overall measures taken by the Mekari Government 

constituted a violation of the FET 

 

217. A creeping violation of the FET standard could be described as a process extending over time 

and comprising a succession or an accumulation of measures which, taken separately, would 

not breach that standard but, when taken together, do lead to such a result193. This new trend 

has been accepted several times by ICSID tribunals194. 

 

218. As said in the El Paso case, “Although they may be seen in isolation as reasonable measures to 

cope with a difficult economic situation, the measures examined can be viewed as cumulative 

steps which individually do not qualify as violations of FET, as pointed out earlier by the 

Tribunal, but which amount to a violation if their cumulative effect is considered. It is quite 

possible to hold that Argentina could pesify, put a cap on the Spot Price, etc., but that a 

combination of all these measures completely altered the overall framework”195. 

 

219. Claimant submits that if this tribunal considers that the imposition of the airfare caps did 

provoke damages on Claimant, but they were insufficient to breach the FET standard, then it 

shall estimate that Mekar’s challenge of the bona fide offer of the Hawthorne Group is 

determinant in the total destruction of Vemma’s investment. Therefore, if those measures are 

to be taken collectively, the tribunal will find there is a creeping violation of the FET standard. 

IV. MEKAR MUST COMPENSATE VEMMA ACCORDING TO THE FAIR MARKET 

VALUE 

220. Due to a breach of article 9.7 as well as article 9.9 of CEPTA, which led to damages to the 

investment made by Claimant in Mekar, Claimant is entitled, under CEPTA and customary 

international law to receive full compensation under FMV.  

A. Vemma is entitled to compensation according to the FMV standard 

 

 
193 El Paso, ¶518. 
194 Waste Managment, ¶100-137; Metalclad, ¶99; Kardassopoulos, ¶410, 451; Swisslion, ¶274-276; Bayindir, 

¶380-381. 
195 El Paso, ¶515. 
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221. The FMV can be defined as “the price, expressed in terms of cash equivalents, at which 

property would change hands between a hypothetical willing and able buyer and a hypothetical 

willing and able seller, acting at arm's length in an open and unrestricted market, when neither 

is under an obligation to buy or sell and when both have reasonable knowledge of the relevant 

facts.”196 

i. According to article 9.7 of the CEPTA the FMV can be multilateralized 

 

222. Article 9.7 (1) of the CEPTA determines that “Each Party shall accord to an investor of the 

other party and to a covered investment treatment no less favorable than the treatment it 

accords in in like situations, to investors of a third country and to their investment with respect 

to the (…) disposal of their investment in its territory”.  

 

223. Thus, in order to apply MFN Treatment there needs to be: (i) An investor or covered investment 

of the other party; (ii) In like situations and (iii) Such treatment cause more benefits in their 

disposal of their investment in its territory. 

 

224. The MFN clause has been understood by Borzu Sabahi, Noah Rubins and Don Wallace, Jr. as 

a clause that “provides that each contracting state shall treat investors of the other contracting 

state no less favorably than it treats investors of a third country.”197 

 

225. As stated above in Section I-C(i) and I-D(i) of this Memorial, Claimant is an investor and its 

investment receive protection under the CEPTA.  

 

226. Nevertheless, the Treaty itself on clause 9.21 only increases the price for compensation up to 

the market value instead of FMV as it is stablished on the Arrakis-Mekar BIT. If the 

compensation standard contained within the CEPTA is applied, it will infringe the MFN clause.  

 

227. Consequently, Article 13 of the Arrakis-Mekar BIT specifies that FMV must be applied when 

establishing compensation standard. This clause must be multilateralized to the dispute by 

means of the application of article 9.7 of CEPTA. 

 

228. Moreover, the practice of applying FMV by using the MFN clause has been used and confirmed 

by the tribunal on the CME v. Czech Republic case where it stated that “The determination of 

compensation under the Treaty between the Netherlands and the Czech Republic on basis of 

 
196 World Bank. 1363, 1382. 
197 Borzu, Rubins and Wallace, Jr, 538-574.  



Memorial for Claimant 

 50 

the ´fair market value´ finds support in the ´most favorite nation´ provision of Art.3(5) of the 

Treaty. […] The bilateral investment treaties between the Unites State of America and the 

Czech Republic provides that compensation shall be equivalent to the fair market value of the 

expropriated investment […] The Czech Republic therefore is obligated to provide no less than 

´fair market value´ to Claimant in respect of its investment” 198  

 

229. Although Article 9.7(2) of CEPTA prohibits the application of the  MFN clause on the 

resolution of investment disputes, the exclusion it is not applicable because it only refers to 

substantive obligations contained within a treaty, but the application of the fair market value 

standard is not a substantive obligation but rather a continued treatment according to Procedural 

Order No. 3 that confirms that “Tribunals established under 2006 Arrakis-Mekar BIT have 

consistently awarded compensation for FET violations under Article 13 of the BIT. Mekar’s 

Model BIT leading up to the negotiations of this treaty referred to compensation at “market 

value,” whereas Arrakis’ Model BIT referred to “fair market value”199. 

 

230. Thus, FMV must be applied by means of the MFN clause contained on article 9.7 of CEPTA. 

ii. The FMV must be applied according to international law 

 

231. Under damages, compensation must be awarded due to the international standard. This 

obligation was stablished on the Chorzów case by the Permanent Court of International Justice 

(PCIJ) and has been consistently used. As it was stated by the Court: “Reparation must, as far 

as possible, wipe out all the consequences of the illegal act and re-establish the situation which 

would, in all probability, have existed if that act had not been committed. Restitution in kind, 

or, if this is not possible, payment of a sum corresponding to the value which a restitution in 

kind would bear” 200.  

 

232. As Thomas W. Wälde suggests that “The injured person should be placed into a position as if 

the conduct that breached the relevant primary obligation had not occurred”201.  

 

233. Additionally, on El Paso case the tribunal stablished that FMV has been historically used to 

compensate under such damages and has an important application to wipe out all the damages 

caused by pointing out that “In cases involving Argentina where, absent a finding of 

expropriation, a breach of the fair and equitable treatment standard under the BIT was found, 

 
198 CME, ¶497. 
199 PO N°3, ¶15. 
200 Factory at Chorzów, ¶17. 
201 Wälde,Thomas, 9. 
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other tribunals have held that damage should compensate for the difference in the “fair market 

value” of the investment resulting from the Treaty breach” 202. 

B. Respondent must pay Claimant 700 million USD for the losses caused  

i. A causal link exists between the breach of article 9.9 and the damages 

suffered by Claimant  

 

234. During its investment on Caeli, Claimant took consistent actions to make a profitable business. 

The investment of Vemma in Caeli was valued at 1.1 billion USD and was later confirmed by 

a press report released by Aviation Analytics.203 

 

235. First, since 2018 The CCM had been imposing airfare caps on Caeli Airways due to The First 

Investigation based upon links to the Moon Alliance which granted a market share of up to 54% 

and even though on 2019 the stated market share was far below 40% the CCM decided to 

continue to impose the airfare caps along with the 200 million MON fine that was imposed. 

Subsequently, by acting with arbitrary measures Respondent violated article 9.9 and thus 

generated monetary losses.  

 

236. Second, on the same year when Claimant tried to apply to loans from the State-Controlled bank 

of Mekar, First National Phenac, Claimant was later forced to not accept it due to a credit line 

at an inflated interest rate. The State-Controlled Bank decided to increase the interest rate fully 

based upon the IICRA report which stated that Caeli was a risky airline, nevertheless in 2021, 

Respondent, even though Caeli was qualified as a risky agency was able to negotiate 

restructuring deals with two of the largest banks in Mekar.  

 

237. Lastly, in June 2019 when Claimant tried to sell its stake to The Hawthorne Group at a much 

lower price204 , Respondent used it First Refusal Right to stop the buying process and then 

offered to buy Claimant shares at a lower price. 

 

238. Consequently, due to the breach of FET by Respondent, Claimant suffered deep and serious 

monetary losses to its investment.  

 
202 El Paso, ¶700-705. 
203 Annex IX, ¶1945. 
204 Annex X, ¶1990. 
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ii. The FMV of Vemma's investment, at the time of the breach was 1.1 

billion 

 

239. Considering the definition of FMV, as explained above, in Section IV-A, under the 

interpretation of the hypothetical buyer based upon the Aviation Analytics report which 

clarified that Vemma had reached a “peak valuation of USD 1.1 Billion” must be taken as the 

FMV because it calculates the estimated value in which a hypothetical buy would by freely the 

stake at Caeli that Claimant owned at the time of the peak.  

iii. Mekar must pay Vemma for the difference between the amount already 

paid and the FMV 

 

240. The FMV in the but for scenario must be calculated considering that, without Respondent’s 

actions taken together, the price of investment of Claimant in Caeli would have breached or 

maintained its amount at 1.1 billion. But due to the actions of Respondent-explained in Section 

III-C of this Memorial, the said price was considerable reduced.  

 

241. This method has to be used considering customary international law that can create limits to 

the application of FMV as it was stated by the tribunal on the Amco v. Indonesia case by 

explaining that “Whatever precise approach is taken, it should reflect the general principle of 

international law that compensation should undo the material harm inflicted by a breach of an 

international obligation.”205 

242. Thus, under the consideration of the but for scenario and that Respondent already paid some 

amount of the 1.1 billion, Claimant estimates that a proportion of 700 million USD must be 

paid for compensation in the present dispute.  

 

 

 

 

 

 

 
205 Amco, ¶315 
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PRAYER FOR RELIEF 

 

243. Claimants respectfully request this tribunal to:  

1. Find that Mekar breached Article 9.9 of the CEPTA by failing to guarantee the fair and 

equitable treatment on Vemma’s investment; 

2. Award Vemma $700 Million USD plus interest in Compensation according to the fair 

market value standard; 

3. Award Vemma all costs and fees related to these proceedings. 

 


