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13 UN Rep. Int. Arb. Awards 212  
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Procedural Order No. 4 
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United States Court of Appeals, Fifth Circuit  

23.03.2004 
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North American Millers’ Association Ad Hoc CVD/AD Committee v. 

United States International Trade Commission 
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Legal Instruments 

 

Abbreviation Citation 

 

Arrakis-Mekar BIT 

 

Treaty Between the Federal Republic of Mekar and the Kingdom 

of Arrakis for the Promotion and Protection of Investments 

16.01.2006 

 

AF Rules ICSID Additional Facility Rules 

2006 

 

CEPTA Comprehensive Economic Partnership and Trade Agreement 

Between the Commonwealth of Bonooru and the Federal 

Republic of Mekar 

2014 

 

Convention ICSID Convention, Rules and Regulations 

1966 

 

VCLT Vienna Convention on the Law of Treaties 

The United Nations 

1969 
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MISCELLANEOUS 

 

Abbreviation Citation 

ADP ILC  

Draft Articles on Diplomatic Protection 

(2006) 2 (pt 2) YBILC 24  

2006 

 

ARSIWA ILC  

Draft Articles on the Responsibility of States for Internationally 

Wrongful Acts 

(2001) 2 (pt 2) YBILC 26  

2001 

 

ICN The Unilateral Conduct Working Group Report on Predatory 

Pricing 

7th Annual Conference of the ICN, Kyoto 

2008 

 

Metz 

 

Daniel Metz 

Market Definition in The Aviation Industry 

Aviation and Competition Law Research (2019)  

Accessed 13.09.2021 
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Ozgur/Duggal Dr. Erman Ozgur, Dr. Kabir Duggal 

Due Process in The Fair and Equitable Treatment Standard 

Jusmundi 

Accessed 13.09.2021 

 

UNCITRAL WGIII 

 

Report of Working Group III (Investor-State Dispute Settlement 

Reform) on the work of its thirty-fifth session (New York, 23–27 

April, 2018) 

United Nations General Assembly 

A/CN.9/935 

14.05.2018 
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TABLE OF ABBREVIATIONS  

 

 

Abbreviation Term 

% Percentage 

¶/¶¶ Paragraph/Paragraphs 

AF Rules  ICSID Additional Facility Rules 

ARSIWA Articles on Responsibility of States for Internationally Wrongful Acts 

Article 70 Article 70 of the Constitution of Bonooru 

BIT Bilateral Investment Treaty 

Bonooru The Commonwealth of Bonooru 

Caeli Airways Caeli Airways Joint Stock Company 

CBFI Consortium of Bonoori Foreign Investors 

CCM Competition Commission of Mekar 

CEPTA 2014 Bonooru-Mekar Comprehensive Economic Partnership and Trade 

Agreement 

CIL Customary International Law 

EACRPU External Advisors to the Committee on Reforms of Public Utilities 

FET Fair and Equitable Treatment 

First Investigation The First Investigation of the Competition Commission of Mekar 

FMV Fair Market Value 

i.e. That is 

ICSID International Centre for the Settlement of Investment Disputes 
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IICRA Investment Information and Credit Rating Agency 

Inc. Incorporated 

LLP Limited Liability Partnership 

LPM Labourers’ Party of Mekar 

The RESPONDENT The Federal Republic of Mekar 

Mekar The Federal Republic of Mekar 

MFN Most Favoured Nation 

MRTP Act Monopoly and Restrictive Trade Practices Act, 2009 

MV Market Value  

p./pp. Page/Pages 

Party A contracting party to the CEPTA 

PO Procedural Order 

Response Response to Notice of Arbitration 

SCC Sinnoh Chambers of Commerce 

Second Investigation The Second Investigation of the Competition Commission of Mekar 

The CLAIMANT Vemma Holdings Incorporated 

Uncontested Facts Statement of Uncontested Facts 

USD United States Dollar 

v. Versus 

Viz. Videlicet 



 

STATEMENT OF FACTS 

Pre-Investment 

1. 1981: The Constitutional Court of Bonooru confirms that Article 70 imposes positive 

obligations on Bonooru to ensure mobility through its 109 islands.  

2. 1984: The CLAIMANT is chosen as the owner-operator of Royal Narnian, Bonooru’s new 

flagship carrier. 

3. 2008: The RESPONDENT authorises the large-scale privatisation of State-owned enterprises 

like Caeli Airways under the Emergency Recovery Act. 

Investment 

4. 2010: The CLAIMANT submits its tender for the acquisition of Caeli Airways, envisaging a 

renewal of operations and expansion of routes. 

5. 2011: The CLAIMANT’S tender is accepted owing to its attractive business proposal and the 

CLAIMANT’S ties to Bonooru. The CCM approves this acquisition, noting the benefits of the 

CLAIMANT’S partnership with the Moon Alliance. 

Post-Investment 

6. 2011: The CLAIMANT begins receiving subsidies under the Horizon 2020 Scheme. 

7. 2014: Globally, oil prices hit a 5-year low. Bonooru and the RESPONDENT sign the CEPTA. 

Caeli Airways turns a net profit for the 1st time since its acquisition due to high productivity 

and low unit costs. Caeli Airways secures a much higher market share in Mekar by deciding 

not to hedge against falling oil prices, unlike its competitors. 

8. 2016: In the face of falling oil prices, Caeli Airways becomes the only consistently profitable 

carrier on over half of the routes to and from Phenac International Airport. The CCM 

initiates the First Investigation suo moto against the CLAIMANT, even though it did not have 

the required market share under the MRTP Act. The CLAIMANT co-operates with the 

RESPONDENT. Caeli Airway’s fares are capped for the period of the investigation, to be 

revised only once a year. The CCM improperly initiates the Second Investigation against the 

CLAIMANT, based on a complaint by non-direct competitors and improper identification of 

relevant market. The festering economic crisis erupts, sending the MON into a nosedive. 

9. 2017: Inflation continues in Mekar. Caeli Airways and other airlines successfully request the 

RESPONDENT for permission to denominate services in USD. LPM restores its dominance 

in Mekar by blaming the economic crisis on privatization and vows to undo the same.  



Memorial for CLAIMANT                                                                                      Team Fabela 

2 

 

10. 2018: The RESPONDENT forces airlines to denominate services in MON despite rapid 

inflation. The CLAIMANT requests the removal and revisal of airfare caps due to immense 

inflation, which the RESPONDENT. The CLAIMANT approaches the Court for relief on 27 

March 2018. The initial hearing is scheduled 13 months later. Any requests to expedite are 

denied by the RESPONDENT. Concluding the First Investigation, the CCM finds against the 

CLAIMANT and imposes a fine of 150 million MON. The RESPONDENT issues subsidies to 

ease the aviation industry’s woes. The CLAIMANT’S application for the same is rejected. 

11. 2019: The CCM, concluding the Second Investigation, finds against the CLAIMANT and 

imposes another fine of 200 million MON. The CLAIMANT filed appeals against both of the 

CCM’s findings, unsuccessfully requesting the appeals be heard with the hearing for interim 

relief. The IICRA assigned Caeli Airways a CCC+ rating factoring fines, not yet created, into 

its assessment.  Justice VanDuzer rules on airfare caps denying the CLAIMANT both relief and 

any right of appeal. The Claimant floats the damaged Caeli Airways for sale and secures an 

offer from Hawthorne Group LLP for 600 million USD. The RESPONDENT rejects the offer. 

12. 2020: The RESPONDENT initiates arbitration before SCC. Sole Arbitrator Cavannaugh rules 

in favour of the RESPONDENT. This award is set aside at Sinnoh owing to bribery allegations 

against Mr. Cavannaugh. The Mekari courts proceed to enforce this award, forcing the sale 

of Caeli Airways for 400 million USD. Subsequently, Caeli Airways’ fines are forgone under 

“public interest” and it is granted numerous tax breaks by the Respondent. 

13. 2021: Bonooru increases its shareholding in the CLAIMANT to 55%, replacing its Board of 

Directors with government functionaries. 

Arbitration 

14. 2021: The CLAIMANT files its Notice of Arbitration. The CBFI and EACRPU submit their 

applications to file amicus curiae submissions on 19 April 2021 and 28 May 2021, respectively. 
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EXECUTIVE SUMMARY  

15. JURISDICTION: This Tribunal has jurisdiction as the CLAIMANT fulfills the jurisdictional 

requirements of both the Rules and the CEPTA. Furthermore, the Broches test cannot be 

applied in this dispute and even if it were to apply, the CLAIMANT is not disqualified thereby. 

16. AMICUS CURIAE: It is appropriate to grant leave to the CBFI, and not the EACRPU, to file 

amicus curiae submission. The CBFI would be of assistance to the Tribunal, would address a 

matter within the dispute, has a significant interest, makes its submissions in furtherance of 

a public interest and would not prejudice the Parties. In contrast, the EACRPU does not 

fulfill any of these requirements. 

17. FET: The RESPONDENT perpetrated denial of justice by means of manifestly unjust 

decisions and a delayed judgement. The CCM’s decision to initiate either investigation 

violated due process through incorrect subjective determinations. The RESPONDENT’S 

decision to maintain the airfare caps and deny subsidies was arbitrary as it lacked rational 

policy and disproportionately damaged the CLAIMANT. The RESPONDENT’S measures 

cumulatively amounted to the harassment of the CLAIMANT for political purposes as they 

were the result of a sudden and intense burst of hostile activity, without any convincing 

justification. The RESPONDENT subjected the CLAIMANT to economic duress when it forced 

the CLAIMANT to sell Caeli Airways. 

18. None of the RESPONDENT’S measures are exempted under Article 9.8 CEPTA as their 

objectives were illegitimate, owing to political motivation. Alternatively, the right to regulate 

must be interpreted as a fettered right, subject to the test of reasonability and proportionality. 

Consequently, the RESPONDENT’S measures are illegitimate as they were unreasonable. 

19. COMPENSATION STANDARD: The FMV standard of compensation can be imported under 

Article 9.7 CEPTA as it falls under the terms ‘use’ & ‘enjoyment’ and constitutes a substantive 

obligation. The FMV standard is also more favourable as it would consider lost profits and 

assess such loss based on the value of the investment before the RESPONDENT enacted its 

unlawful measures.  

20. As the CLAIMANT only began incurring losses after the RESPONDENT had enacted its 

unlawful measures, it cannot be held liable for contributory fault. Further, the reduction of 

compensation awarded owing to the economic crisis, without malicious intent on behalf of 

the CLAIMANT, would prejudice the notions of legal security and extend beyond the authority 

of the Tribunal. Therefore, any compensation awarded cannot be reduced owing to alleged 

contributory fault or the economic crisis.  
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ARGUMENTS 

 

ISSUE 1: THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE 

CEPTA 

21. The RESPONDENT objects to the jurisdiction of the Tribunal by alleging that this dispute is a 

State-State dispute, and such disputes have not been envisaged under the CEPTA or the AF 

Rules. To contend that the CLAIMANT is a ‘State’, the RESPONDENT has relied on the Broches 

test. However, the Broches test is inapplicable, and the CLAIMANT is an ‘investor’ as per the 

CEPTA and the AF Rules [I]. In any case, even on the application of the Broches test, the 

CLAIMANT is not disqualified to bring this dispute [II]. 

I. THE BROCHES TEST IS INAPPLICABLE AND THE CLAIMANT IS AN INVESTOR AS PER THE 

CEPTA AND THE AF RULES 

22. The RESPONDENT contends that the present dispute is not an investor-State dispute because 

the CLAIMANT is, by virtue of the Broches test, a State and not an investor. However, the 

Broches test is inapplicable in the present case. The Broches test was intended and developed 

only for disputes under the ICSID Convention.1 It has never been used in disputes under the 

AF Rules.2 Therefore, the Broches test is not applicable. 

23. Consequently, the question of whether the dispute is an ‘investor-State dispute’ must be 

determined by reference to the meaning of ‘investor’ under the CEPTA and the AF Rules.  

24. Under the CEPTA, an ‘investor’ is an enterprise of a Party that has made an investment in 

the territory of the other Party.3 An enterprise of a Party is constituted under the laws of that 

Party and has substantial business activities in that territory.4 As the CLAIMANT has substantial 

business activities in Bonooru and was constituted under its laws, it is an enterprise of 

Bonooru.5 It made an investment in Mekar by purchasing shares in Caeli Airways. 

25. Further, the CLAIMANT must be a ‘national of another State’ for this Tribunal to have 

jurisdiction under the AF Rules.6 The CLAIMANT is a national of Bonooru as it is incorporated 

under its laws.7  

 
1 Broches, p. 355. 
2 Kovács. 
3 CEPTA, Article 9.1. 
4 CEPTA, Article 9.1. 
5 Record, Uncontested Fact, p.29, ¶¶9-10. 
6 AF Rules, Article 2.  
7 Record, Uncontested Facts, p. 29, ¶10. 
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26. Therefore, the present dispute is an ‘investor-State’ dispute as per the legal thresholds 

applicable under the CEPTA and the AF Rules. 

II. IN ANY CASE, THE CLAIMANT IS NOT DISQUALIFIED BY THE BROCHES TEST 

27. Without prejudice to the above, the CLAIMANT is not disqualified on the application of the 

Broches test. 

28. The Broches test requires that: 

[F]or the purposes of the Convention a mixed economy enterprise or a 

government owned corporation should not be disqualified as a national of another 

Contracting State unless it is acting as an agent for the Government or is 

discharging an essential function.8  

29. The CLAIMANT was neither discharging essentially governmental functions [1], nor was it 

acting as an agent of Bonooru [2] in operating Caeli Airways. Further, the CLAIMANT’S 

restructuring does not affect its standing before the Tribunal [3]. 

1. The CLAIMANT was not discharging essentially governmental functions 

30. This requirement of the Broches test mirrors Article 5 ARSIWA,9 which requires the entity to 

be empowered by the laws of a State to exercise elements of governmental authority (i.e., 

governmental functions) and also, to be acting in governmental capacity in performing the 

conduct under question.10 While the CLAIMANT does perform a limited governmental 

function of providing domestic travel to Boonori citizens, providing international air travel 

is not a governmental function [1.1], the CLAIMANT was not empowered by law to perform 

this function [1.2], and the CLAIMANT was not performing this function in operating its 

investment in Mekar [1.3]. 

1.1. The CLAIMANT was performing a limited governmental function of providing 

domestic air travel in Bonooru 

31. Admittedly, the CLAIMANT was performing a limited governmental function to the extent 

that it was providing domestic flights in Bonooru. Article 70 obligates Bonooru to provide 

its citizens transportation to and from its many islands.11 The objective of this Article is to 

facilitate travel for citizens of Bonooru’s smaller islands to Bonooru’s major islands, where 

 
8 Broches, p. 355. 
9 BUCG, ¶34; Feldman, p. 27. 
10 ARSIWA, Article 5. 
11 Record, Annex I, p. 41. 
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most public facilities are located.12 Therefore, the ambit of Article 70 is purely domestic. This 

is confirmed by the Constitutional Court of Bonooru, which stated that Article 70 is limited 

to enable citizens’ mobility through the Bonoori archipelago, thereby clarifying the scope of 

the obligation under Article 70.13 

32. Further, performing activities in pursuance of the Horizon 2020 Scheme or Caspian Project 

is not a governmental function of Bonooru. An activity does not become a governmental 

function merely as a result of its relation to a governmental scheme.  

33. The definition of what constitutes a governmental function depends on the particular society, 

its history and its traditions.14 The objective of the Caspian Project is to increase movement 

of goods, people, services and knowledge across the Greater Narnian region.15 The objective 

of the Horizon 2020 Scheme is to improve the tourism infrastructure in Bonooru.16 Fulfilling 

either of these objectives has not, historically or traditionally, been governmental functions 

of Bonooru. Therefore, any activity performed in pursuance of the Horizon 2020 Scheme or 

the Caspian Project is not a governmental function of Bonooru. 

1.2. The CLAIMANT was not empowered by law to perform this governmental 

function 

34. The term ‘empowered by law’ implies that the State in question has specifically delegated 

governmental functions by means of legislation, decree or contract between the entity & the 

State.17 This delegation must entail an express enumeration of the powers granted.18  

35. In the present case, no legislation, contract, decree or instrument specifically authorises the 

CLAIMANT to discharge governmental functions. Admittedly, Clause 3(h) of the CLAIMANT’S 

Memorandum of Association enumerates the CLAIMANT’S objective to assist in developing 

Bonooru's civil aviation industry and infrastructure in accordance with Article 70.19 However, 

this does not authorise the CLAIMANT to discharge governmental functions, owing to the 

lack of any delegation of governmental functions or enumeration of powers granted. Clause 

3(h) is merely one of several objectives which the CLAIMANT may or may not achieve through 

its actions. The CLAIMANT is also not mandated to achieve this objective, enumerated within 

 
12 Record, Uncontested Facts, p. 28, ¶5. 
13 Record, Annex III, p. 43, ¶56. 
14 Crawford, p. 129. 
15 Record, Uncontested Facts, p. 28, ¶4. 
16 Record, Uncontested Facts, p. 32, ¶28. 
17 Stefano, p. 64; Union Fenosa Gas, ¶9.114. 
18 Stefano, p. 64.  
19 Record, Annex IV, p. 44, Clause 3(h). 
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its Memorandum of Association. Therefore, the CLAIMANT has not been conferred with 

authority to discharge governmental functions. 

1.3. The CLAIMANT was not performing this governmental function in this 

particular instance 

36. Article 5 ARSIWA requires that the entity should have been acting in its governmental 

capacity in the ‘particular instance’, i.e., while performing the conduct in question. In applying 

the Broches test, the conduct in question refers to the investor’s activities with respect to its 

investment.20 Consequently, the RESPONDENT must demonstrate that the CLAIMANT was 

acting in its governmental capacity while operating Caeli Airways. 

37. The RESPONDENT may contend that providing international routes between Bonooru and 

Mekar through Caeli Airways constitutes an essentially governmental function of Bonooru 

as it falls within the ambit of Article 70.21 

38. As stated above at [31], the ambit of Article 70, and consequently the CLAIMANT’S 

governmental functions, is limited to providing domestic travel within Bonooru. The 

CLAIMANT through Caeli Airways operated domestic air routes in Mekar and international 

air routes from Mekar to other countries.22 Clearly, these acts fall outside the ambit of Article 

70. Therefore, the CLAIMANT was not performing essentially governmental functions in 

performing these acts. 

39. The RESPONDENT may also contend that providing international flights between Bonooru 

and Mekar is pursuant to the Horizon 2020 Scheme and the Caspian Project, and thus, the 

operation of these routes constitutes a governmental function.23 However, as stated above at 

[33], the CLAIMANT performing activities in pursuance of the Caspian Project or Horizon 

2020 Scheme is not a governmental function of Bonooru. 

40. In any case, even if the Tribunal decides the CLAIMANT was performing governmental 

functions through its operations in Caeli Airways, the governmental functions in question 

should constitute the core of the investor’s business.24 The CLAIMANT operated several 

domestic routes in Mekar and international routes between Mekar and countries other than 

 
20 BUCG, ¶42. 
21 Record, Annex I, p. 41, Article 70. 
22 Record, Uncontested Facts, pp. 32-33, ¶¶27- 29. 
23 Record, Uncontested Facts, p. 32, ¶28. 
24 Tatneft, ¶137. 
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Bonooru.25 Therefore, the CLAIMANT cannot be disqualified as an investor as its alleged 

governmental functions do not constitute the core of its business. 

2. The CLAIMANT was not acting as an agent of Bonooru in operating Caeli Airways 

41. This requirement of the Broches test mirrors Article 8 ARSIWA, which applies to cases where 

a person is in fact acting on the instructions of, or under the direction and control of, a State 

in carrying out the conduct under question.26  However, the CLAIMANT was neither acting 

under the instructions of Bonooru [2.1], nor was it under the direction or control of Bonooru 

[2.2] in operating Caeli Airways. 

2.1. The CLAIMANT was not acting under the instructions of Bonooru 

42. An entity is said to act under the instructions of a State if it receives a mandate, order, directive 

or recommendation from that State to perform the conduct in question.27 No such order, 

directive, recommendation or mandate was issued by Bonooru to the CLAIMANT in the 

present case, to operate Caeli Airways. Therefore, the CLAIMANT was not acting under the 

instructions of Bonooru. 

2.2. The CLAIMANT was not under the direction or control of Bonooru  

43. An entity is said to act under the direction or control of a State, when the State had ‘effective 

control’ over the conduct in question.28 The burden to establish effective control is on the 

RESPONDENT since there is a strong presumption that State-owned corporations are 

independent from the State due to their separate corporate status.29  

44. A high level of shareholding is not an indicative factor of effective control.30 For instance, in 

BUCG, a wholly State-owned enterprise, under the supervision and inspection of the State 

was held not to be under the State’s effective control.31 Bonooru’s stake in the CLAIMANT 

never exceeded 38% during the relevant period. Therefore, effective control cannot be 

established on the basis of Bonooru’s stake in the CLAIMANT. 

45. Even if the Tribunal concludes that Bonooru's stake in the CLAIMANT creates a presumption 

of control, effective control would still not be met. 

 
25 Record, PO 3, p. 86, ¶6. 
26 ARSIWA, Article 8. 
27 Schering, ¶47; EDF, ¶207. 
28 Bosnian Genocide, ¶401. 
29 Crawford, p. 162. 
30 BUCG, ¶39; Aguas, ¶40. 
31 BUCG, ¶39. 
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46. In order to show that the State exercises effective control, it must be established that the 

State in fact, directed or enforced the perpetration of the specific acts in question.32 The 

specific acts in question constitutes all the investment decisions of the investor.33  

Circumstantial evidence such as organising and planning the entities’ activities is insufficient 

to prove effective control.34 Therefore, the effective control test requires direct evidence, 

such as minutes of the Board of Director’s meetings and agenda papers to establish whether 

the investor’s decisions were in fact controlled by the State.35 

47. In the present case, there is no direct evidence of Bonooru in fact controlling the CLAIMANT’s 

investment decisions. The RESPONDENT can only provide circumstantial evidence of 

Bonooru’s alleged control over the CLAIMANT, which is insufficient to establish effective 

control. Further, in the 12 months since the institution of proceedings, the RESPONDENT has 

never requested the Tribunal for document production to obtain direct evidence implicating 

the CLAIMANT.  

48. Therefore, the CLAIMANT was not under the direction or control of Bonooru.  

3. The CLAIMANT’S restructuring does not affect its standing before the Tribunal 

49. The jurisdiction of a tribunal is determined on the date of institution of proceedings.36 

Developments after this date cannot be considered in determining the jurisdiction of the 

Tribunal. This dispute was instituted on 17 November 2020.37 On 2 March 2021, the 

CLAIMANT underwent a restructuring exercise.38  As the restructuring exercise took place 

after the proceedings were instituted, it cannot be considered a relevant fact for the purpose 

of determining jurisdiction. 

50. As stated previously, the Broches test only applies to the acts of the investor with respect to 

its investment. Consequently, the acts of an investor after it exited its investment is of no 

consequence to the jurisdiction of the Tribunal. This restructuring exercise happened five 

months after the CLAIMANT exited its investment.39 Therefore, this fact is of no consequence 

to the jurisdiction of the Tribunal.  

 
32 Nicaragua, ¶115. 
33 Masdar, ¶171. 
34 Nicaragua, ¶109; Schico, p. 133. 
35 Tulip, ¶311. 
36 Arrest Warrant, ¶26; Schreuer, p. 92; CSOB, ¶31; Vivendi, ¶2.6.8; Bayindir, ¶178.  
37 Record, PO 3, p. 86, ¶1. 
38 Record, Uncontested Facts, p. 40, ¶65. 
39 Record, Uncontested Facts, p. 40, ¶65. 
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ISSUE 2: THE TRIBUNAL MUST ONLY GRANT THE LEAVE SOUGHT BY THE 

CBFI TO FILE AMICUS CURIAE SUBMISSIONS 

51. The CBFI and the EACRPU have sought leave to file amicus curiae submissions. Amici 

submissions may be accepted only if their submissions address a matter within the scope of 

the dispute [I] that may assist the tribunal [II], from a person or entity that has a significant 

interest in the arbitral proceeding [III].40 Pursuant to Article 9.20(6) of the CEPTA, the 

Tribunal must also examine whether the amici make their submissions in furtherance of a 

public interest [IV]. Further, the Tribunal has an obligation to ensure that the amici 

submissions do not unfairly prejudice the Parties [V].41 These are guiding factors that the 

Tribunal may consider in determining whether to accept amicus submissions and must be 

considered cumulatively.42 

52. The Tribunal should not allow the EACRPU and should allow the CBFI to file amicus curiae 

submissions. The reasons for the same are provided below as against each relevant factor.  

I. THE CBFI ADDRESSES A MATTER WITHIN THE SCOPE OF THE DISPUTE, WHILE THE 

EACRPU DOES NOT 

53. Amici submissions should not unnaturally broaden the scope of the dispute.43 The amici must 

establish the relevance of their submissions with respect to the legal scope of the dispute.44  

54. The CBFI will make submissions regarding Bonooru’s business landscape, its regulatory 

framework, and the impact of this dispute on the objective of investment protection 

enshrined in the CEPTA.45 These submissions relate to the RESPONDENT’S jurisdictional 

objection that the Bonoori State exercises control over the CLAIMANT and that State-

controlled entities should be excluded from the protection of the CEPTA.  Therefore, its 

submissions would fall within the scope of the dispute. 

55. In contrast, the EACRPU’s submissions would unnaturally broaden the scope of the dispute. 

Tribunals have previously disallowed amici submissions that raise fresh jurisdictional 

questions that have not been previously raised by either party because the onus of raising 

jurisdictional objections is on the respondents.46 The EACRPU’s submissions on the legality 

of acquisition of Caeli Airways by the CLAIMANT would raise the jurisdictional issue of ratione 

 
40 CEPTA, Article 9.19(3); AF Rules, Article 41(3). 
41AF Rules, Article 41(3). 
42 Born/Forest p. 645; Schliemann p. 370. 
43 Apotex, ¶32; Apotex Holdings, ¶35. 
44 Eco Oro, ¶29. 
45 Record, Amicus Submission by CBFI, p. 17, ¶10. 
46 UPS, ¶71; Chevron, ¶17. 
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legis, (which relates to the legality of the investment), which has not been raised by the Parties. 

Further, information regarding Caeli Airways prior to the CLAIMANT’s acquisition has no 

bearing on whether the RESPONDENT violated FET.47 Therefore, its submissions would not 

address legal issues within this dispute. 

II. THE CBFI WOULD BE OF ASSISTANCE TO THE TRIBUNAL, WHILE THE EACRPU WOULD 

NOT 

56. To be of assistance, the amici must demonstrate both, expertise and an independent & unique 

perspective.48 The amici submissions must not entail information that has or that can be 

provided by the disputing parties.49  

57. The CBFI possesses a unique perspective considering its expertise as “the national leader in 

public policy advocacy on national and international business issues”.50 Even though the CLAIMANT 

may be able to provide similar information to the Tribunal as the CBFI intends to provide, 

CBFI’s expertise on policy matters and its diverse membership would provide the Tribunal 

with a unique perspective that the CLAIMANT cannot provide.  

58. The RESPONDENT may contend that the CBFI’s perspective would not be unique because of 

the CLAIMANT’S membership in CBFI. However, the membership of a disputing party in the 

amicus is irrelevant if the amicus is able to contribute to a different perspective.51 As stated 

above at [57], the CBFI would offer a perspective that the CLAIMANT cannot provide. 

Consequently, the CLAIMANT’S membership in the CBFI is irrelevant. Therefore, the CBFI 

would be of assistance to the Tribunal. 

59. In contrast, EACRPU would not be of assistance to the Tribunal. EACRPU claims to possess 

unique evidence regarding corruption in the privatization of Caeli Airways.52 This is because 

EACRPU was an external advisor to the RESPONDENT State’s committee on privatisation.53 

However, any documents or similar evidence that an external advisor has access to, would 

also be available with the RESPONDENT itself. Insofar as certain evidence implicating the 

CLAIMANT may have been unavailable in official government records, the RESPONDENT 

could obtain this from the CLAIMANT by seeking document production in this arbitration.54 

 
47 Record, Notice of Arbitration, p. 5, ¶29. 
48 Bear Creek, ¶38; Eco Oro, ¶31; Vivendi, ¶24; Schliemann, p. 371. 
49 Bear Creek, ¶39; Eco Oro, ¶32; Apotex, ¶21; Resolute Forest, ¶4.4. 
50 Record, Amicus Submission by CBFI, p. 16, ¶2. 
51 Eli Lily, ¶E. 
52 Record, Amicus Submission by EACRPU, p. 19. 
53 Record, Amicus Submission by EACRPU, p. 19. 
54 AF Rules, Article 41(2). 
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Therefore, the EACRPU has not established that it will provide any perspective or evidence 

that is otherwise unavailable in this arbitration. 

III. THE CBFI HAS A SIGNIFICANT INTEREST IN THE PROCEEDINGS, WHILE THE EACRPU 

DOES NOT 

60. The test to determine whether amici possess ‘significant interest’ is that they must 

demonstrate ‘more than a general interest’ in the proceedings.55 Therefore, the amici must 

establish that the outcome of the arbitration affects the rights and principles they seek to 

represent.56 

61. The CBFI has a significant interest in these proceedings because its members are Bonoori 

foreign investors that avail protections under the CEPTA. The outcome of this arbitration, 

particularly on the issue of the RESPONDENT’S jurisdictional objection, would impact the 

investment protection regime under CEPTA. The CBFI represents and defends the rights of 

these Bonoori investors.  

62. In contrast, the EACRPU does not possess a significant interest. The EACRPU’s application 

merely states that it possesses an interest in maintaining fair business practices in Mekar. This 

is only a general interest. The outcome of the arbitration would not impact any of EACRPU’s 

rights. 

IV. THE CBFI MAKES ITS SUBMISSIONS IN FURTHERANCE OF A PUBLIC INTEREST, WHILE 

THE EACRPU DOES NOT 

63. The amici must identify the public interest which is affected by the outcome of the arbitration 

and make their submissions in furtherance of this interest.57 To demonstrate public interest, 

the amici, in their application, must establish that the outcome of this arbitration would affect 

entities beyond the disputing parties and the amici.58 The interpretation of jurisdictional 

provisions of treaties raises matters of public interest because it would affect entities beyond 

the disputing parties.59 Establishing the impact of the arbitration on a particular interest does 

not fulfil this requirement.60 

 
55 Resolute Forest, ¶4.6; Eco Oro, ¶34; Apotex I, ¶28; Apotex II, ¶38; Schliemann, p. 371. 
56 Resolute Forest, ¶4.6; Eco Oro, ¶34; Apotex I, ¶28; Apotex II, ¶38; Schliemann, p. 371. 
57 Apotex I, ¶29; Methanex, ¶49; Bastin II, p. 227; Schill/Djanic, p. 48; Zachariasiewicz, p. 214. 
58 Vivendi, ¶19; Apotex II, ¶42. 
59 Resolute Forest, ¶4.7; Apotex II, ¶43. 
60 Alicia Grace, ¶53; Apotex II, ¶43. 
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64. The CBFI fosters a strong economic environment in Bonooru and Greater Narnia through 

the collective advocacy of its members.61 In its application, the CBFI has clearly established 

that a significant percentage of investment in the Greater Narnian region is by State-linked 

entities. Reading down the CEPTA to not protect such State-linked entities would impact 

these investors. Further impacting the economic growth of the Greater Narnian region. The 

CBFI seeks to make its submissions in furtherance of this public interest. 

65. In contrast, the EACRPU has not established anything beyond the impact of this arbitration 

on their financial operations which is a particular interest. While issues of corruption would 

be of public interest, the EACRPU only makes allegations of corruption on the CLAIMANT. 

In Infinito Gold, the amicus claimed that it would provide information regarding corruption in 

the grant of the investor’s concession. The amicus had initiated domestic criminal 

proceedings in the host State that had led to the cancellation of the investor’s concession. 

The tribunal allowed the amicus to make submissions because it had actively pursued the 

cancellation of the investor’s concession in the domestic courts.62 In contrast, EACRPU has 

not acted on this information of alleged corruption for over a decade since the privatization 

of Caeli Airways. Therefore, they do not seek to make these submissions in furtherance of a 

public interest. 

V. THE CBFI’S SUBMISSIONS WOULD NOT UNFAIRLY PREJUDICE THE RESPONDENT, 

WHILE THE EACRPU’S SUBMISSIONS WOULD UNFAIRLY PREJUDICE THE CLAIMANT 

66. The RESPONDENT may contend that the membership of Lapras Legal Capital in the CBFI 

would raise justifiable doubts to the applicant’s independence. However, Lapras Legal 

Capital’s activities in relation to this dispute were restricted to advising the CLAIMANT in 

respect to potential litigation funders.63  

67. The RESPONDENT may contend that the membership of businesses which are currently 

pursuing claims against the RESPONDENT in the CBFI (viz., the CLAIMANT, SRB 

Infrastructure and Wiig Wealth Management Group) would unfairly prejudice them. 

However, the CBFI’s executive committee guidelines on the amicus curiae submissions do not 

allow the CLAIMANT as well as these firms to participate in any discussions or votes regarding 

its submissions.64 Therefore, the CBFI’s submissions would not unfairly prejudice the 

RESPONDENT. 

 
61 Record, Amicus Submission of CBFI, p. 16, ¶2. 
62 Infinito Gold, ¶37. 
63 Record, PO 3, p. 87, ¶12. 
64 Record, PO 3, p. 87, ¶12. 
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68. In contrast, the EACRPU’s submissions would unfairly prejudice the CLAIMANT. Amicus 

submissions must not unduly increase the burden on the parties by increasing costs.65 The 

Tribunal intends to decide the dispute on its merits at the upcoming hearing.66 The EACRPU 

seeks to introduce a new jurisdictional objection as well as new evidence to support the same 

at this belated stage. To meet EACRPU’s case, the CLAIMANT may have to seek or resist 

further document production, introduce new evidence of its own and examine or cross-

examine witnesses. Not only will this significantly increase the costs, but will also delay the 

Tribunal’s award. This will prejudice the CLAIMANT whose financial health has already been 

severely affected by the loss of its investment. 

  

 
65 LSF-KEB, ¶52; Methanex, ¶50; Philip Morris (PO3), ¶29; Philip Morris (PO4), ¶29; Bastin II, p. 132; 
Harrison/Hen/Lamb, p. 75. 
66 Record, PO 2, p. 26, ¶5. 
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ISSUE 3: THE RESPONDENT HAS VIOLATED ARTICLE 9.9 CEPTA 

69. The RESPONDENT breached its obligations contained in Article 9 CEPTA, but has contended 

otherwise.67 To the contrary, the RESPONDENT breached the FET standard under Article 9.9 

CEPTA [I]; and none of its measures can be exempted under Article 9.8 CEPTA [II].  

I. THE RESPONDENT BREACHED THE FET STANDARD UNDER ARTICLE 9.9 CEPTA 

70. The RESPONDENT’S conduct amounted to a denial of justice [1]; the RESPONDENT violated 

due process while initiating the First and Second Investigations [2]; the RESPONDENT’S 

measures were arbitrary [3]; the RESPONDENT’S measures, when considered cumulatively, 

resulted in the harassment of the CLAIMANT [4]; and the RESPONDENT forced the CLAIMANT 

to sell its investment under economic duress [5]. 

1. The RESPONDENT’S conduct amounted to a denial of justice 

71. Article 9.9(2)(a) CEPTA prohibits denial of justice in criminal, civil or administrative 

proceedings in the host State.68 Denial of justice refers to a circumstance where an investor 

is unable to obtain a judgement within reasonable time or is subject to a manifestly unjust 

judgement.69 

72. The CCM’s Order in regard to the 1st Investigation was manifestly unjust [1.1], there was 

undue delay in the hearing regarding interim relief in Mekar’s High Court [1.2]; and that the 

decision of the Mekari courts to enforce the SCC award was manifestly unjust [1.3]. 

1.1. The CCM’s order regarding the First Investigation was manifestly unjust 

73. CEPTA prohibits denial of justice in administrative proceedings.70 An administrative 

proceeding refers to any proceeding where an administrative agency71 or regulator passes an 

order.72 As the CCM is an administrative agency which regulates competition in Mekar,73 its 

award was the result of an administrative proceeding.  Therefore, the order falls within the 

ambit of the CEPTA. 

74. A manifestly unjust decision is one which shocks judicial propriety, i.e., cannot be reached 

by an impartial judicial body.74 The CCM’s order regarding the First Investigation shocked 

 
67 Record, Response, p. 7, ¶7. 
68 CEPTA, Article 9.9(2)(a). 
69 Borchard, p. 173. 
70 CEPTA, Article 9.9(2)(a). 
71 Black’s Law, p. 45. 
72 NAMA, ¶12. 
73 Record, Annex V, p. 47. 
74 Paulsson, p. 44. 
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judicial propriety [1.1.1]. The RESPONDENT may contend this claim has no standing because 

the CLAIMANT did not exhaust local remedies. However, this claim must be exempted under 

the finality rule [1.1.2]. 

1.1.1. The CCM’s order shocked judicial propriety 

75. A decision which abruptly derogates from jurisprudence can amount to a denial of justice 

when it benefits powerful local interests arrayed against a politically controversial foreigner.75 

Further, manifest injustice is ascertained based on what is generally considered fair or unfair 

conduct in the domestic law of comparable jurisdictions.76 

76. In the First Investigation, the CCM found Caeli Airways guilty of predatory pricing.77 The 

Mekari MRTP Act defines predatory pricing as the sale of articles below acquisition cost with 

the purposes of disciplining or eliminating competition.78 This is consistent with the approach 

of several other jurisdictions globally.79 The CCM’s order was rendered immediately after the 

LPM came to power based on a political campaign against privatized entities like Caeli 

Airways. Therefore, the CCM’s order was manifestly unjust. 

77. The RESPONDENT may contend that the Tribunal cannot review the decision of a domestic 

court because it is not an appellate body. However, assessing the consonance of a judicial act 

with the host State’s treaty obligations requires an examination of the process by which the 

alleged wrongful decision was made.80 Therefore, such examination by the Tribunal is valid. 

1.1.2. This claim must be exempted from the ‘finality rule’ 

78. Ordinarily denial of justice cannot be established without the exhaustion of local remedies, 

in accordance with the ‘finality rule’. Mere non-exhaustion does not bar a claim.81 Exhaustion 

is not required when such local remedies are futile,82 i.e., provide no reasonable possibility of 

redress.83 For instance, in Urbaser, the investor was exempted from having to exhaust local 

remedies as none of the remedies could resolve the issue within the needed time frame of 18 

months.84 

 
75 Paulsson, p. 65; Eduardo, p. 179.  
76 Total, ¶111. 
77 Record, Uncontested Facts, p. 36, ¶45. 
78 Record, Annex V, p. 47, Chapter 4(i). 
79 ICN, p. 3. 
80 Bridgestone, ¶410. 
81 Reinisch/Schreuer, p. 390. 
82 Reinisch/Schreuer, p. 390; Diallo, ¶48. 
83 ADP, Article 15. 
84 Urbaser, ¶59. 
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79. The Mekari courts have been extremely inefficient in resolving claims in the past. For 

instance, they delayed the initial hearing in respect to an interim injunction by 11 months, 

exposing the CLAIMANT to immense losses.85 An appeal regarding the CCM’s decision is 

likely to be more complex. Consequently, providing no reasonable possibility of being 

resolved within an adequate amount of time. Therefore, this claim must be exempt from the 

finality rule. 

1.2. There was undue delay in the hearing regarding interim relief in Mekar’s 

High Court 

80. A matter subjected to overly long court proceedings is said to unduly delayed.86 Such a delay 

assessed based on the complexity of the matter, the need for celerity in the case and the 

diligence of the investor in seeking such remedy.87  

81. First, the complexity of a matter must be assessed based on the claim’s subject matter and 

time taken to resolve the matter subsequently.88 To refute a claim of undue delay based on 

complexity, the RESPONDENT must prove an “extraordinary complexity encountered in the resolution 

of these disputes.”89 Caeli Airways sought a hearing on a simple request for interim relief against 

the airfare caps imposed by the CCM. The simplicity of this matter is evident from the fact 

that when the court did hear it, it was able to conclude the hearing within four days. Despite 

this, the matter took fifteen months to be resolved, out of which eleven months was simply 

a delay in getting the matter listed.  

82. Second, a matter requires celerity when it has major implications on the economic landscape 

of the region.90 As the owner of 42% market share in the Mekari civil aviation industry, Caeli 

Airways’ matter had major implications on the Mekari economy. Caeli Airways was on the 

brink of insolvency which could have resulted in large-scale layoffs. Therefore, the matter 

clearly required celerity.  

83. Third, Caeli Airways diligently pursued each possible course of action to resolve the claim, 

even approaching the Court Registrar for an immediate trial which was subsequently denied. 

84. The RESPONDENT may contend that this delay was a result of a historical congestion of 

courts and an increase in cases owing to the economic crisis in Mekar.  However, this can 

 
85 Record, Uncontested Fact, p. 36, ¶44. 
86 Reinisch/Schreuer, p. 410, ¶783. 
87 Toto, ¶163. 
88 Frontier, ¶329. 
89 Chevron, ¶254. 
90 White, ¶10.4.13. 
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only be a defense to undue delay if it is shown that the delay originates from a sudden and 

extraordinary increase in cases and that effective measures were enacted to address such 

increase.91 First, the congestion of Mekari court was neither sudden nor extraordinary. The 

economic crisis began in late 2016,92 more than a year prior to Caeli Airways instituting its 

matter. Second, the RESPONDENT took no effective measure to address the increase in cases 

due to the economic crisis. The only step in this regard was Executive Order 5-2014 which 

was 2 years before the economic crisis and not in response to it.93 Therefore, this matter was 

unduly delayed.  

1.3. The decision of the Mekari Courts to implement the set-aside award was 

manifestly unjust 

85. As stated above at [73], a manifestly unjust decision is one which could not have been reached 

by an impartial judicial body.94 A decision which abruptly derogates from jurisprudence can 

amount to a denial of justice when it benefits powerful local interests arrayed against a 

politically controversial foreigner.95 

86. On 25 September 2020, the Superior Court of Mekar upheld the decision to enforce the 

award of the SCC even though this award had been tainted by corruption.96 

87. The Mekari courts had previously held that strong circumstantial evidence such as the limited 

application of judicial mind, limited consideration of evidence on record, imbalance between 

the consideration of arguments and incomplete reasoning could form the basis for denial of 

enforcement.97 Further, the Mekari courts had a practice of deferring to preceding judicial 

decisions rendered at the seat of arbitration when considering allegations of corruption.  

88. Despite the foregoing, this award was enforced, disregarding the fact that it only addressed 

27 of the 72 evidentiary documents submitted by the CLAIMANT and contained only 5 

paragraphs of reasoning, which constitutes strong circumstantial evidence. Further, the award 

had been set aside at its seat, on the basis of the same allegations. Therefore, this decision 

abruptly deviated from existing jurisprudence to facilitate the RESPONDENT’S acquisition of 

Caeli Airways and was evidently manifestly unjust.98  

 
91 Chevron, ¶¶263,264. 
92 Record, Statement of Uncontested Facts, p. 35, ¶39.  
93 Record, PO 3, p. 86, ¶8. 
94 Paulsson, p. 44. 
95 Paulsson, p. 65; Eduardo, p. 179. 
96 Record, Uncontested Facts, p. 39, ¶¶60-62. 
97 Record, Annex XIV, p. 66, ¶9. 
98 Eduardo, p. 179. 
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2. The RESPONDENT violated due process while initiating the First and Second 

Investigations  

89. Article 9.9(2)(b) CEPTA prohibits breaches of due process in judicial and administrative 

proceedings.99 A procedural omission breaches due process when it shocks juridical 

propriety.100 This requirement necessitates that the host State accord fairness in governmental 

procedures.101 In Stati, the tribunal considered a breach owing to an incorrect subjective 

determination made by the government in order to fit the investor into the required threshold 

to accord punitive sanctions.102 The CCM breached due process in the First and Second 

Investigations. 

90. The Mekari MRTP Act provides that the CCM may initiate an investigation suo moto only 

when a corporation obtains 50% or greater market share.103 Caeli Airways’ market share at 

the time of the initiation was only 43%.104 The CCM began this investigation by considering 

Caeli Airways and the Royal Narnian’s market shares jointly. Such determination was based 

on ‘preferential slot-trading’ between the 2 enterprises. Slot trading between enterprises 

constitutes a common industry practice and cannot form the basis for joint consideration of 

market share.105  

91. The CCM initiated its Second Investigation on the basis of complaints from regional airlines 

who operated out of Phenac International Airport, where it was alleged that Caeli Airways 

priced its services in a predatory manner.106 The CCM did not consider other substitutable 

modes of short-distance transport like buses and trains while initiating the investigation.107 

Further long-haul and short-haul flights are generally considered distinct markets.108 The 

MRTP Act provides that a corporation may be investigated based on a complaint only if it is 

brought against it by a direct competitor.109 Caeli Airways’ business was mostly long-haul 

routes from Phenac International Airport, which the complainants did not fly.110 

 
99 CEPTA, Article 9.9(2)(b). 
100 Tecmed, ¶154. 
101 Ozgur ¶5; Al-Bahloul Partial, ¶221. 
102 Stati, ¶¶981, 990, 992, 1053. 
103 Record, Annex V, p. 47, Chapter 3(2). 
104 Record, Statement of Uncontested Facts, p.33, ¶36. 
105 Jones/Viehoff/Marks. 
106 Record, Statement of Uncontested Facts, p.35, ¶38. 
107 Ros; Dobruszkes. 
108 Metz; Pels. 
109 Record, Annex V, p. 47, Chapter 5(3). 
110 Record, Statement of Uncontested Facts, p. 35, ¶36.  
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Consequently, the complainants were not direct competitors of Caeli Airways. Therefore, the 

CCM breached due process in each investigation. 

3. The RESPONDENT'S measures were arbitrary 

92. Article 9.9(2)(c) CEPTA prohibits the arbitrary conduct of the host State. To test whether a 

measure is arbitrary, the tribunal must examine whether there existed a rational policy for 

that measure and whether the act was reasonable in relation to the said policy.111 A rational 

policy must address a public interest matter, and for the measure to be reasonable, the effect 

on the investor must be considered.112 Consequently, the maintenance of the airfare caps 

despite inflation was an arbitrary measure [3.1]; and the denial of subsidies to the CLAIMANT 

was also an arbitrary measure [3.2].  

3.1. The CCM’s decision to maintain airfare caps despite inflation was arbitrary  

93. The RESPONDENT had arbitrarily maintained the airfare caps imposed on the CLAIMANT, 

even when the MON was rapidly depreciating. The CCM’s decision to maintain the airfare 

caps despite inflation was not based on a rational policy [3.1.1]. In any case, the decision was 

not reasonable in relation to the policy objective [3.1.2].  

3.1.1. The decision was not based on a rational policy  

94. A rational policy is one following a logical and good sense explanation, with the aim of 

addressing a public interest matter.113 A policy addressing a public interest matter is one which 

takes into account social and economic interests, so that individual interests can be safely 

pursued.114 A measure which goes against its own purpose cannot be said to be based on a 

rational policy.115 

95. The airfare caps were pegged to an artificial inflation rate, which was determined only once 

a year by the Central Bank of Mekar.116 However, the actual increased exponentially 

throughout the year.117 By maintaining the airfare caps in this manner during such high 

inflation, the RESPONDENT forced the largest player in the market to render its services at a 

price below cost, which caused it substantial losses. 

 
111Electrabel, ¶179; AES, ¶10.3.7; Micula, ¶525; Kingsbury/Schill, p. 96. 
112 Electrabel, ¶179; AES, ¶¶10.3.8-10.3.9; Micula, ¶525. 
113 AES, ¶10.3.8; Electrabel, ¶179; EDF, ¶303; McLachlan/Shore/Weiniger, ¶7.177. 
114 Mamidoil, ¶614. 
115 Cargill, ¶293; Cervin, ¶526. 
116 Record, Uncontested Facts, p. 36, ¶43. 
117 Record, Uncontested Facts, p. 36, ¶43. 
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96. The CLAIMANT raised its concerns to the relevant authorities, to no avail.118 The CLAIMANT 

requested the CCM to remove the airfare caps. However, this request was denied ostensibly 

due to the ongoing investigation, with the CCM stating that revising the inflation rate was 

beyond its competence. The CLAIMANT then approached the Central Bank as well, and 

received no reply. The airfare caps pegged to the artificial rate of inflation remained in place. 

97. Consumers generally prefer lower costs for the same service. Consequently, other airlines 

would also be forced to price their services below costs in order to remain competitive. This 

would be detrimental to the competition in the airline sector as it would disrupt the market 

and cause losses to other airlines, who were already suffering due to the economic crisis.  

98. Therefore, the measure did not take into account the economic interests of the aviation 

industry, and hence did not serve any public interest. Consequently, it was not a rational 

policy.  

3.1.2. In any case, the decision was not reasonable in relation to the policy 

objective 

99. A measure is reasonable when its impact on the investor is proportional to the State’s rational 

public policy objective.119 Proportionality requires that the claim must be evaluated on the 

basis of the effect the measure has on the investors’ rights,120 and balance it with the State’s 

interests in a manner that is not excessive.121 While the State has a right to sanction an investor 

for not adhering to its regulatory regime, causing it losses amounting to hundreds of millions 

in the investment is a disproportionate sanction.122 

100. The objective of the airfare caps was to ensure that the CLAIMANT doesn’t earn supra-

competitive profits.123 Due to the maintenance of the airfare caps, the CLAIMANT was forced 

to render its services at prices far below the costs incurred by it, causing losses to its 

operations amounting to hundreds of millions in value.124 The operations of the CLAIMANT 

were particularly susceptible to excessive inflation. This is due to the fact that the consumers 

book airline tickets months in advance, and by the time the service is actually rendered, the 

costs incurred by the airline would be much higher.125 This maintenance was unreasonable 

 
118 Record, Uncontested Facts, p. 36, ¶43. 
119Electrabel, ¶179; AES, ¶10.3.36; Antaris, ¶305; Kläger, p. 243. 
120 Kingsbury/Schill, p. 102; Bücheler, p. 196. 
121 Azurix, ¶331; EDF, ¶293; Greentech, ¶139; Marfin, ¶1213. 
122 Occidental (II), ¶¶416, 450. 
123 Record, Uncontested Facts, p. 34, ¶37. 
124 Record, PO 4, p. 89, ¶3. 
125 Record, Uncontested Facts, pp. 35-36, ¶42. 
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and excessive in terms of achieving the said objective. On the other hand, its effect was 

severely detrimental to the operations and finances of the CLAIMANT.126
 Therefore, the 

maintenance of the airfare caps in the backdrop of an economic crisis was not a reasonable 

measure. 

101. Further, proportionality also requires that the measure should have been necessary for the 

said objective.127 A measure is disproportionate when the sanction on an investor could have 

been implemented in a manner which was less damaging to its investments.128 The 

RESPONDENT could have revised the inflation rate more frequently, or it could have pegged 

the airfare caps to the prevalent market rate of airfares. These alternative measures indicate 

that pegging of the airfare caps to the national inflation rate, which was determined once a 

year, was not a necessary measure due to the existence of less damaging alternatives.  

102. Therefore, the CCM’s maintenance of airfare caps during exponential inflation was not a 

rational policy, and did not have a reasonable relation to the policy objective sought. 

3.2. The RESPONDENT’S decision to deny subsidies to the CLAIMANT was arbitrary 

103. The RESPONDENT had arbitrarily denied subsidies to the CLAIMANT which were meant to 

alleviate the concerns of the aviation industry. This decision was not based on a rational 

policy [3.2.1]; and in any case, it was not reasonable in relation to the policy objective [3.2.2].  

3.2.1. The decision was not based on a rational policy 

104. As stated above at [94943.1.1], a rational policy must take into account economic interests, 

so that individual interests can be safely pursued. A measure which goes against its own 

purpose cannot be based on a rational policy.129 Caeli Airways was the largest player in the 

aviation industry of Mekar.130 It requested these subsidies to reduce the impact of the 

economic crisis on its operations, but its application was rejected.131 This denial of subsidies 

had affected the operational viability of the industry’s largest service provider, forcing it to 

downsize its operations in Mekar. This would inevitably have detrimentally affected the 

output of the entire industry during a debilitating economic crisis. Further, this reduced 

supply would also result in increased prices for consumers.132 

 
126 Record, Uncontested Facts, p. 37, ¶49. 
127 Electrabel, ¶179; Tau, ¶403; Kläger, p. 237. 
128 Occidental (II), ¶¶403, 452; Tau, ¶407; Bonnitcha/Poulsen/Waibel, p. 110. 
129 Cargill, ¶293; Cervin, ¶526. 
130 Record, Uncontested Facts, p. 34, ¶36. 
131 Record, Uncontested Facts, p. 36, ¶46. 
132 Benetti/Nadal/Salas. 
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105. Consequently, this policy caused the deterioration of the economic interests of the aviation 

industry as well as Mekari consumers, and therefore it was not based on a rational policy. 

3.2.2. In any case, the decision was not reasonable in relation to the policy 

objective 

106. As stated above at [99], reasonability is tested through proportionality. This is evaluated on 

the basis of its effect and a balancing of interests, in a manner that is not excessive. Low-cost 

airlines are more vulnerable to the impact of an economic crisis due to their reliance on 

thinner margins and a higher footfall.133  

107. As a low-cost airline, Caeli Airways was more susceptible to the effects of the economic crisis. 

Further, owing to the airfare caps, it was unable to raise its airfares based on inflation and 

prevalent market prices. Consequently, it required support from the RESPONDENT to remain 

viable. This support was denied to the CLAIMANT, while it was awarded to other airlines.134 

This denial disproportionately affected the CLAIMANT as it was denied financial support when 

it was in dire need of the same. At the same time, the RESPONDENT provided support to its 

competitors. This allowed them to remain viable during the crisis, while ensuring that the 

CLAIMANT continued to suffer losses.   

108. The RESPONDENT may contend that this denial was a result of the competitive advantages 

enjoyed by the CLAIMANT owing to its large market share, its ownership by another State, 

and the subsidies it received from Bonooru. To the contrary, as a low-cost airline, the 

CLAIMANT was more susceptible to the effects of the economic crisis. Further, State-owned 

enterprises are separate and legally independent from the State,135 and should be treated in 

the same manner as private enterprises. Lastly, airlines like StarWing and JetGreen received 

subsidies from their home States of greater value then Caeli Airways did, and were not denied 

these subsidies by the RESPONDENT.136 Consequently, the denial of subsidies based on the 

grounds stated by the RESPONDENT cannot be considered a proportionate measure.  

109. Therefore, the denial of subsidies was an arbitrary measure because it was not based on a 

rational policy, and was disproportionate to the stated objective of the subsidies. 

 
133 Adrangi/Battistel/Chatrath/Gritta/Raffiee, p. 25. 
134 Record, Uncontested Facts, pp. 36-37, ¶46. 
135 Crawford (CUP), p. 112, ¶6; Blount, ¶81. 
136 Record, Uncontested Facts, pp. 36-37, ¶46. 
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4. The RESPONDENT’S measures, when considered cumulatively, amounted to 

harassment of the CLAIMANT  

110. Article 9.9(2)(d) CEPTA prohibits the harassment of an investor by the host State. Exercising 

unreasonable pressure on an investor to reach certain goals constitutes harassment.137 The 

RESPONDENT violated this standard when it exercised its sovereign powers to harass the 

CLAIMANT for political purposes. The CLAIMANT contends that a string of measures when 

considered in totality, can constitute a cumulative breach of the FET standard [4.1]; and the 

RESPONDENT’S measures after November 2017 cumulatively amounted to harassment of the 

CLAIMANT [4.2].  

4.1. A string of measures can together constitute a cumulative breach of FET 

111. The RESPONDENT has contended that its measures cannot be considered cumulatively based 

on their effect.138 However, the CEPTA allows for considering measures cumulatively, since 

it provides that “measure or measures” can constitute harassment.139 This is consistent with 

investment law, since tribunals have previously considered measures cumulatively to 

constitute a breach of FET, by relying upon Article 15 ARSIWA, which provides that a series 

of measures can amount to a composite breach.140 Such a breach is defined as “a process 

extending over time and comprising a succession or an accumulation of measures which, taken separately, 

would not breach that standard but, when taken together, do lead to such a result.”141 

112. Consequently, acts that are not illegal by itself can become illegal by accumulation, based on 

their cumulative effect.142 Further, a string of measures of harassment at various levels of the 

host State have been considered cumulatively to constitute a breach of the FET standard.143 

Therefore, a cumulative breach of FET in the context of harassment is not barred under 

international law or the CEPTA. 

4.2. The RESPONDENT’S measures after November 2017 cumulatively amounted 

to harassment of the CLAIMANT for political purposes 

113. The CLAIMANT was subjected to a string of measures of coordinated harassment for political 

purposes. As governmental measures against an investor are rarely taken for overtly political 

 
137 Burlington, ¶221; Tecmed, ¶163; Al-Bahloul (Award), ¶171. 
138 Record, Response, p. 8, ¶17. 
139 CEPTA, Article 9.9(2)(d). 
140 ARSIWA, Article 15; El Paso, ¶516; Société Générale, ¶91; Swisslion, ¶275. 
141 El Paso, ¶518. 
142 Société Générale, ¶91; Walter, ¶12.43; Blusun, ¶362; GAMI, ¶97; Dolzer/Schreuer, p. 142. 
143 Stati, ¶1095; Waste Management, ¶138; Reinisch/Schreuer, p. 348. 
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purposes, the Tribunal can only determine such motive based on circumstantial evidence.144 

This circumstantial evidence is tested upon two metrics. First, whether the circumstantial 

evidence indicates that the host State engaged in an intense and immediate burst of hostile 

activity against the investor, and second, whether there was a lack of any convincing 

justification for those measures.145 The RESPONDENT engaged in hostile activity against the 

CLAIMANT after the LPM formed the government [4.2.1]; and the RESPONDENT failed to 

provide justification for its measures [4.2.2].  

4.2.1. The RESPONDENT engaged in a sudden and intense burst of hostile 

activity against the CLAIMANT after the LPM formed the government 

114. Presence of political motivations behind measures of the State would produce an immediate 

and intense burst of hostile activity, which would tone down after the objective was 

achieved.146 In the present case, hostile activities against the CLAIMANT started only after the 

LPM Government came into power in November 2017. This government had blamed the 

“crisis of catastrophic proportions” on the privatisation program and vowed to return the country 

to the Mekari people.147 It also shelved large parts of its ongoing privatisation programmes, 

renationalised multiple enterprises in the tourism sector.148 The new government thereby 

intended to force the CLAIMANT to sell its investment to it. Immediately after the LPM came 

to power, there was a burst of hostile activities against the CLAIMANT, consisting of five 

measures, towards achieving this objective.  

115. First, the RESPONDENT refused to remove the airfare caps which had become detrimental in 

light of excessive inflation, causing the CLAIMANT to render its services below its costs.149  

116. Second, when the CLAIMANT approached the Mekari courts for relief against the airfare caps, 

it was subjected to a delay of eleven months, just for the initial hearing.150 The court then 

went on to deny the CLAIMANT both, the appeal itself, as well as any future right of appeal.151 

During this time, the CLAIMANT continued to suffer losses due to the airfare caps and the 

economic crisis. 

 
144 Tokios, ¶14; Tokios (Dissent), ¶4; Hulley, ¶202. 
145 Tokios (Dissent), ¶5. 
146 Tokios, ¶135; Tokios (Dissent), ¶8. 
147 Record, Uncontested Facts, p. 35, ¶41. 
148 Record, Uncontested Facts, p. 35, ¶41. 
149 Record, Uncontested Facts, p. 36, ¶43. 
150 Record, Uncontested Facts, p. 36, ¶44. 
151 Record, Uncontested Facts, p. 38, ¶54. 
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117. Third, the CLAIMANT was also denied the subsidies meant to protect the Mekari aviation 

industry from the effects of the economic crisis.152 These measures pushed the CLAIMANT to 

the verge of insolvency.  

118. Fourth, the RESPONDENT offered the CLAIMANT a bank loan, but at an inflated interest rate. 

As a final effort to revive its investment, the CLAIMANT applied for a loan from First National 

Phenac, the State-controlled bank of Mekar. The bank only offered a credit line to it at an 

inflated rate based on this credit rating.153 This was not affordable for the CLAIMANT and 

consequently, it was forced to look for options to sell its investment. 

119. Fifth, when the CLAIMANT received an offer for the sale of its investment, it was rejected by 

the RESPONDENT.154
 An arbitration took place against this rejection, which was tainted with 

corruption, and consequently ruled in favour of the RESPONDENT.155
 Despite the fact that 

this award was set aside at the seat of arbitration, the Mekari court enforced the award.156 

This left the CLAIMANT with no choice but to sell its investment to the RESPONDENT at a 

firesale price.157 In this manner, the RESPONDENT achieved the goal of the LPM government.  

120. Further, the motivations behind the RESPONDENT’S measures are reinforced by the fact that 

right after the CLAIMANT sold its investment to the RESPONDENT, Caeli Airways was given a 

slew of financial benefits in an attempt to revive it.158 These benefits included capital infusion, 

tax breaks, debt restructuring deals, and delayed payment of fines to CCM till Caeli Airways’ 

financial recovery was complete. This indicates that the hostile activities stopped immediately 

after the goal was achieved.  

121. Therefore, the CLAIMANT was subjected to a sudden and intense burst of hostile activity to 

achieve a political motivation, and these hostile activities stopped immediately after the 

political goal was achieved. This indicates that the RESPONDENT’S measures were politically 

motivated. 

122. The RESPONDENT may contend that these measures cannot be said to have had a common 

motivation because some of them were taken by independent institutions, such as the Mekari 

judiciary and the CCM. However, under international law, the conduct of any State organ is 

considered as an act of the State, regardless of the function it exercises.159 In Stati, the tribunal 

found that a string of measures of coordinated harassment by various institutions of the host 

 
152 Record, Uncontested Facts, pp. 36-37, ¶46. 
153 Record, Uncontested Facts, pp. 37-38, ¶51. 
154 Record, Uncontested Facts, pp. 38-39, ¶¶56, 57.  
155 Record, Uncontested Facts, p. 39, ¶¶57-60. 
156 Record, Uncontested Facts, pp. 39-40, ¶¶61-62. 
157 Record, Uncontested Facts, p. 40, ¶63. 
158 Record, Uncontested Facts, p. 40, ¶64. 
159 ARSIWA, Article 4; Swisslion, ¶275. 
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State against the investor constituted a breach of FET.160 It considered measures by various 

State organs, including regulatory and administrative authorities, as well as the independent 

courts of Kazakhstan.161 Therefore, political motivation on the part of the RESPONDENT can 

be found even if the measures are taken by independent governmental authorities. 

4.2.2. The RESPONDENT failed to provide justification for its measures  

123. Each of the RESPONDENT’S measures lacked convincing justification.  

124. First, as stated above at [100], the RESPONDENT pegged the airfare caps to the national 

inflation rate, despite the fact that this rate was revised only once a year, and therefore did 

not take into account the real inflation. This forced the CLAIMANT to render its services at a 

price below its costs, thereby causing it substantial losses. 

125. Second, as stated above at [1.2], the very first hearing against the airfare caps was delayed by 

over a year without providing a valid justification for the same. The matter itself did not merit 

such a delay because the court gave its decision in merely three days.162 However, the 

CLAIMANT suffered substantial losses due to the delay.  

126. Third, as stated above at [104], the denial of subsidies to the CLAIMANT had detrimentally 

affected the aviation industry due to the large market share of Caeli Airways. By not providing 

support to Caeli Airways during the economic crisis, the RESPONDENT had dented the total 

output of the industry, thereby going against the very purpose of the subsidies. 

127. Fourth, the bank justified the inflated interest rate based on the CCC+ rating given to Caeli 

Airways by the Mekari governmental rating agency IICRA.163 This rating incorrectly 

considered the large fines imposed upon Caeli Airways by the CCM.164 Less than a week 

before this rating was issued, the registrar of Mekar’s High Court had guaranteed the 

CLAIMANT that under Mekari law, the fines cannot be enforced without a Court review.165 

This judicial review was scheduled for over a year later because it wasn’t “an immediate 

concern”.166 Hence, the IICRA’s determination of a CCC+ rating based on these fines, and the 

consequent inflated interest rate, was unjustified.  

128. Fifth, as stated above at [87], the courts in Mekar had a history of rejecting enforcement claims 

based on circumstantial evidence and had always upheld the decision of the seat of arbitration 

 
160Stati, ¶914.  
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in assessing such claims.167 However, in spite of having met both those requirements, the 

award was still enforced and the CLAIMANT was forced to sell its investment to the 

RESPONDENT at a price far below its value.  

129. Consequently, these measures were taken without any justification.  

130. Therefore, the immediate and intense burst of hostile activities against the CLAIMANT, and 

the lack of any convincing justification for them clearly establish the political motivations 

behind the measures of the RESPONDENT. Consequently, these measures constitute 

harassment breaching FET.  

5. The RESPONDENT subjected the CLAIMANT to economic duress  

131. Article 9.9(2)(d) CEPTA prohibits the host State from subjecting the investor to duress. 

Economic duress takes place when the host State exercises economic compulsion over the 

investor in an attempt to force it to settle, and that settlement would not have taken place 

under the normal operation of economic forces.168 International tribunals have refused to 

recognize such transactions where the governments had created intolerable pressure to 

conclude transactions.169  

132. In Total, Argentina was held liable for a breach of FET when it had forced an investor to 

accept conditions less favourable than originally agreed.170 The tribunal clarified that the 

scheme was forced as it was not due to unfavourable market conditions or company’s crisis, 

but due to the policies and conduct of the host State.171  

133. As stated above at [4.2.1], the CLAIMANT had suffered substantial losses due to a series of 

measures by the RESPONDENT. This left the CLAIMANT with no choice but to sell its 

investment to avoid further losses. The last of these measures was the final act of duress 

against the CLAIMANT. The RESPONDENT enforced an award which was tainted with 

corruption and was set aside at the seat of arbitration, wherein the bona fide offer to buy the 

CLAIMANT’S investment at a higher price was deemed to be illegal.172 Left with no other offer, 

the CLAIMANT did not have any realistic choice but to enter into a manifestly less favourable 

agreement to sell its investment to the RESPONDENT.  

134. These measures, seen cumulatively, constitute economic compulsion amounting to duress as 

the value of the CLAIMANT’S investment deteriorated only due to the measures taken by the 

 
167 Record, Annex XV, p. 68, ¶19. 
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RESPONDENT. The losses suffered by the CLAIMANT began after the RESPONDENT, and were 

not caused by its own risky business decisions or the economic crisis. The CLAIMANT turned 

Caeli Airways into a profitable airline. This was to an extent that on many routes, it was the 

only profitable airline. Further, the RESPONDENT did not allow the CLAIMANT to sell the 

investment to a buyer of its choosing. Instead, the CLAIMANT was forced to sell its investment 

to the RESPONDENT, at a price which was truncated solely due to the measures of the 

RESPONDENT, and not due to the unfavourable market conditions. Therefore, the 

RESPONDENT forced the CLAIMANT to sell its investment under duress, which cumulatively 

constitutes economic compulsion amounting to duress.  

II. THE RESPONDENT’S MEASURES CANNOT BE EXEMPTED UNDER ARTICLE 9.8 CEPTA 

135. Article 9.8 CEPTA recognizes the right of the member States to regulate in order to achieve 

‘legitimate public policy objectives.’ The RESPONDENT may contend that its measures fall 

within the ‘right to regulate’ under Article 9.8 CEPTA and consequently, its measures do not 

breach FET. This is untenable because the RESPONDENT’S objectives were not legitimate [1]; 

and alternatively, the RESPONDENT’S measures did not constitute a legitimate exercise of the 

right to regulate [2]. 

1. The RESPONDENT’S objectives were not legitimate 

136. The legitimacy of a state’s objective is determined by the rationality of the State’s measures.173 

If the measures of the State are detrimental to their stated objective, the measure is irrational 

and consequently, the objective is illegitimate.174 

137. The denial of subsidies and maintenance of airfare caps were detrimental to their stated 

objectives. First, the airfare caps had been imposed to prevent Caeli Airways from raising 

prices after having eliminated competition via its alleged anticompetitive practices. Thereby, 

protecting consumers. However, as stated above at [100], forcing Caeli Airways, the airline 

with the largest market share in Mekar, to sell below cost would make other airlines price 

their services similarly to remain competitive. This would push many other airlines into losses 

and detrimentally affect competition. 

138. Second, the subsidies were issued to alleviate the concerns on the aviation industry. However, 

as stated above at [107], by not extending the subsidies to Caeli Airways, the RESPONDENT 

was leaving the largest airline in Mekar vulnerable to the economic crisis. This would be to 

 
173 Yulia, pp. 195-196. 
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the detriment of the aviation industry. As both the maintenance of airfare caps and the denial 

of subsidies were taken to the detriment of their stated purpose, they were irrational. 

Consequently, the RESPONDENT’S objectives were illegitimate. 

139. In any case, the existence of political motivations renders the State’s objective illegitimate.175 

For instance, in Tecmed, the host State had enacted certain measures detrimental to the 

investor, vaguely tying them to objective of protecting public health and the environment. At 

the same time, there was that the newly elected government of the host State had political 

motivations against the investor. The tribunal found the State’s objectives to be illegitimate.176 

140. As stated above at [114], the CCM’s order maintaining airfare caps against Caeli Airways, the 

denial of subsidies to Caeli Airways, a had taken place after the LPM had been elected to 

power. The LPM had announced its explicit intention to renationalise previously privatized 

Mekari companies, such as Caeli Airways. As the RESPONDENT was politically motivated, its 

objectives cannot be seen as legitimate. 

2. Alternatively, the RESPONDENT’S measures did not constitute a legitimate 

exercise of the right to regulate 

141.  The RESPONDENT may contend that Article 9.8 CEPTA confers an unfettered right to 

regulate. However, the RESPONDENT’S measures are fettered by the test of reasonableness 

and proportionality [2.1] and these measures fail this test [2.2]. 

2.1. The RESPONDENT’S exercise of the right to regulate must be reasonable and 

proportionate  

142. Article 9.8(2) provides that mere damage to an investor shall not result in a measure breaching 

the treaty.177 This implies that the act must have some additional quality to constitute a valid 

exercise of the right to regulate. Such quality must be inferred from the text of the CEPTA 

and CIL. 

143. The CEPTA must be interpreted in light of its objectives.178 Article 1.3 CEPTA provides that 

the one of the objectives of the CEPTA was to increase investment opportunities. 

Additionally, the CEPTA had replaced 1994 Bonooru-Mekar BIT with the objective of 

‘balancing’ the rights of the host State and investor. An unfettered right to regulate would 

 
175 Gold Reserve, ¶¶580, 590, 591. 
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177 CEPTA, Article 9.8(2). 
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neither promote investment opportunities, nor balance the rights of investors and host 

States.179 

144. A fettered right to regulate under the CEPTA is also consistent with the right to regulate as 

it exists under CIL, where it is limited to reasonable proportionate measures.180 Therefore, 

Article 9.8 CEPTA must be interpreted to include these restrictions.  

2.2. The RESPONDENT’S measures were neither reasonable nor proportionate  

145. The RESPONDENT may contend that its measures were taken in pursuance of objectives of 

consumer protection and protection of aviation industry. However, as stated above at [99], 

measure is reasonable when its impact on the investor is proportional to the State’s rational 

public policy objective.181 

146. As stated above at [100], the maintenance of the airfare caps, owing to the economic crisis, 

had caused the CLAIMANT hundreds of millions in losses. Further, as stated above at [107], 

the subsidies had been denied to Caeli Airways, disregarding its unique vulnerability to the 

crisis as a low-cost airline. Clearly, these measures were not reasonably related to their stated 

purpose. Therefore, these measures cannot constitute a legitimate exercise of the right to 

regulate. 
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ISSUE 4: COMPENSATION SHOULD BE AWARDED ACCORDING TO THE FMV 

STANDARD OF COMPENSATION AND OUGHT NOT BE REDUCED 

147. The RESPONDENT has contended that any compensation awarded to the CLAIMANT must be 

based on the MV standard.182 It has also contended that any compensation awarded, must be 

reduced.183 However, the appropriate standard of compensation for the breach of Article 9.9 

CEPTA is the FMV standard. The MFN clause can be invoked to import this standard [I]. 

Further, the compensation awarded cannot be reduced [II]. 

I. THE FMV STANDARD CAN BE IMPORTED THROUGH THE MFN CLAUSE UNDER 

ARTICLE 9.7 CEPTA 

148. The MV standard of compensation in the CEPTA has been provided for treaty breaches 

other than expropriation. However, the FMV standard of compensation can be imported 

under Article 9.7 CEPTA to provide the CLAIMANT with a more favourable compensation 

because it is provided in the Arrakis-Mekar BIT.184 Tribunals in the past have imported the 

FMV standard of compensation when it was more favourable, and the MFN clause allowed 

for it.185 

149. More favourable treatment can be imported from another international agreement if it falls 

within the ambit of Article 9.7(1) CEPTA, and is not restricted by Article 9.7(2) CEPTA. 

Compensation is covered under Article 9.7 (1) CEPTA [1]; and importing the FMV standard 

of compensation is not restricted by of Article 9.7(2) CEPTA [2]. Further, the FMV standard 

is more favorable than the MV standard in the present case [3].  

1. Compensation is included under the ambit of Article 9.7(1) CEPTA 

150. Under Article 9.7(1) CEPTA, each party to the CEPTA has the obligation to provide 

treatment no less favourable than the treatment it accords in like situations, to investors of a 

third country and to their investments, with respect to the “establishment, acquisition, expansion, 

conduct, operation, management, maintenance, use, enjoyment and sale or disposal” of their investment. 

The standard of compensation is covered under of Article 9.7(1) CEPTA as it relates to ‘use’ 

and ‘enjoyment’ of an investment. ‘Use’ and ‘enjoyment’ include the breach of substantive 

rights and the remedies in case of such a breach.186 Compensation is a remedy that is provided 

for the breach of substantive rights, and consequently falls within the terms ‘use’ and 

 
182 Record, Response, pp. 8-9, ¶19. 
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‘enjoyment’. Therefore, compensation standard can be imported under Article 9.7(1) 

CEPTA. 

2. Importing FMV standard of compensation is not excluded by Article 9.7(2) 

CEPTA 

151. Substantive obligations in other international treaties can be imported under Article 9.7(2) 

CEPTA if the RESPONDENT has adopted or maintained measures pursuant to that obligation. 

Article 9.7(2) CEPTA creates a dichotomy between substantive obligations and procedure 

for the resolution of disputes. In other words, something which is not a procedure for a 

resolution of disputes would necessarily be a substantive obligation. This is consistent with 

the general dichotomy that exists between substantive and procedural obligations.187 If this 

were not the case and a third category of obligations existed, importing obligations under this 

third category would be entirely unregulated, which would be contrary to the objective of 

Article 9.7(2) CEPTA.  

152. Substantive obligations affix duties, rights and responsibilities.188 In contrast, procedural 

obligations merely prescribe the manner in which such rights and responsibilities are 

enforced.189 Under Article 9.12 CEPTA, investors are protected against expropriation, and 

compensation is the right of an investor who suffers expropriation. By analogy, 

compensation for any other breach causing losses to an investor should also be considered 

as a substantive right. Further, compensation remedies the breach of an investor’s rights, and 

is not in any way related to the manner in which the rights are enforced. Consequently, it is 

not a procedure for the resolution of disputes.  

153. Even otherwise, compensation is directly protected under the CEPTA and international 

investment law. Articles 9.11 and 9.12 CEPTA, which are substantive obligations of the State, 

mandate provision of compensation. Further, Article 9.10 provides the right to an investor 

to freely transfer its compensation for any dispute, out of the State. Substantive obligations 

in other IIAs also impose an obligation on States to pay compensation,190 and hundreds of 

IIAs have sub-clauses protecting free transfer compensation. For this reason, as well, 

providing compensation is a substantive obligation of the host State, and is not a procedure 

for the resolution of disputes, due to the presence of a dichotomy. 

154. Further, a substantive obligation can only be imported under Article 9.7 CEPTA if the State 

has adopted or maintained measures pursuant to that obligation. Compensation awarded by 

 
187 Fitzgerald, p. 462; UNCITRAL WGIII, ¶82. 
188 Black’s Law, p. 1203. 
189 Black’s Law, p. 1203. 
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a tribunal in a dispute imposes a secondary obligation on the State, since it comes into 

existence only after a breach occurs.191 However, the obligation to pay, and the actual transfer 

of this compensation, is done by State itself. The tribunals established under the Arrakis-

Mekar BIT have consistently awarded compensation as per the FMV standard for FET 

violations.192 Consequently, the obligation to pay this compensation was on the 

RESPONDENT, and the RESPONDENT provided that compensation. This constitutes as a 

measure adopted and maintained by the RESPONDENT, was a treatment provided by the 

RESPONDENT to investors from Arrakis.  

155. Therefore, compensation is a substantive obligation and FMV compensation standard can 

be imported under the MFN clause of the CEPTA, since the RESPONDENT adopted and 

maintained measures in pursuance of this obligation. 

3. FMV standard is more favorable than the otherwise applicable MV standard 

156. The FMV standard reflects the hypothetical price of an investment,193 by taking into account 

the future profitability of the enterprise.194 It further allows the tribunal to consider the value 

of an investment with and without the treaty breaches committed by the host State.195 The 

MV standard on the other hand represents the present real market value of the investment, 

without taking into account any other factors.196  

157. In the present case, the RESPONDENT’S offer of 400 million USD was the only offer for Caeli 

Airways in the market, thereby constituting the MV of the investment. However, the FMV 

standard considers lost profits, as well as the value of the investment prior to the treaty 

breaches committed by the RESPONDENT. Consequently, this standard would provide a much 

higher value of compensation. Therefore, the FMV standard is more favorable than the MV 

standard of compensation.  

II. THE COMPENSATION AWARDED OUGHT NOT BE REDUCED. 

158. The RESPONDENT’S contention that the compensation awarded must be reduced is untenable 

as the CLAIMANT’S business decisions do not constitute contributory fault [1]; and the 

financial situation of the RESPONDENT cannot be taken into consideration [2].                      

 
191 Crawford (AJIL), p. 876. 
192 Record, PO 3, p. 87, ¶15. 
193 Marboe, p. 214; El Paso, ¶702. 
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1.  The CLAIMANT’S business decisions do not constitute contributory fault 

159. Contributory fault consists of willful or negligent action which was unrelated to the 

wrongdoing of the State.197 However, not every negligent act contributing to the injury will 

come within the ambit of contributory fault.198 To prove contributory fault, the conduct of 

the investor should have been material and significant to the injury.199 An act is said to be 

material and significant when it is compelling enough to render original unlawful act of the 

State too remote.200 

160. The CLAIMANT’S injury relates to the loss caused to the value of its investment and its future 

profitability owing to the measures in breach of FET. The RESPONDENT has contended that 

the CLAIMANT’S losses were a result of its allegedly risky business decisions, which did not 

consider the volatility in oil prices.201 However, the CLAIMANT only began suffering losses 

after November 2017, when the RESPONDENT began enacting its hostile measures. 

Additionally, the CLAIMANT could not have reasonably foreseen the extreme rise in oil 

prices202 or the harsh decisions taken by the RESPONDENT.203   

161. Therefore, the CLAIMANT’S business decisions were neither material nor significant enough 

to constitute contributory fault. Consequently, compensation awarded cannot be reduced on 

this ground. 

2. The financial situation of the RESPONDENT cannot be taken into consideration.    

162. The RESPONDENT may contend that its financial situation should be taken into consideration 

while awarding compensation. However, reduction of compensation based on external 

factors, in the absence of malicious intent, is prejudicial to the notions of legal security.204 In 

any case, tribunals have previously awarded full compensation in the context of an economic 

crises.205 Consequently, due to the absence of any malicious intent on the part of the 

CLAIMANT, compensation awarded cannot be reduced owing to the RESPONDENT’S financial 

situation.  

163. Further, reducing compensation on external grounds would be going beyond the applicable 

law. This can only be done based on ex aquo et bono, which requires express authorisation by 

 
197 ARSIWA Commentary, Article 39, pp. 109-110, ¶1; Yukos, ¶1596. 
198 Yukos, ¶1600. 
199 Yukos, ¶1600; ARSIWA, Article 39; Occidental (II), ¶670; MTD, ¶101. 
200 Micula, ¶906. 
201 Record, Response, p. 7, ¶11. 
202 Record, Uncontested Facts, p. 37, ¶48. 
203 Record, Annex IX, p. 57. 
204 Himpurnia, ¶¶396-398. 
205 Karaha. 
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the parties.206 In the absence of such authorisation, such a decision would amount to the 

tribunal exceeding its powers, and expose the award to possible annulment.207  

164. Therefore, there is no basis in International Law or the CEPTA to accept the plea of the 

RESPONDENT for a reduced compensation in light of the economic crisis. 

  

 
206 Gotanda, p. 108. 
207 Gotanda, p. 109. 
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PRAYERS FOR RELIEF 
 

165. In light of the above, the CLAIMANT hereby respectfully requests the Tribunal to: 

 

1. Find that it has jurisdiction over the present dispute; 

 

2. Grant the leave sought by the CBFI to file amicus curiae submissions; 

 

 

3. Deny the leave sought by the EACRPU to file amicus curiae submissions; 

 

4. Find that the RESPONDENT has breached Article 9.9, CEPTA; 

 

5. Order the RESPONDENT to compensate the CLAIMANT as per the FMV standard, without 

reduction. 

 

 

 

 

 

 

 

 

 

 

 

 

On Behalf of the CLAIMANT 

TEAM FABELA 


