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1 

 

STATEMENT OF FACTS 

 

Disputing parties  

1. Vemma Holdings Inc. (“Vemma” or “Claimant”) is an airline holding company 

incorporated in accordance with the laws of Bonooru.  Bonooru’s shareholding in 

Vemma made up 31-38% from the date of its incorporation till March 2020. 

Claimant acquired the investment and the right to initiate the present arbitration 

through CEPTA between Bonooru and Mekar.  

2. Located on the south of Bonooru, Mekar (“Respondent”) is a country 

characterized by large-scale migration from the country and utilization of resource 

deposits by intermediate occupying powers. 

 

Vemma acquires Caeli  

3. After several failures to develop Caeli Airways, Mekar’s new cabinet, influenced 

by a resurgent CMP, commenced privatization of SOEs including Caeli Airways 

through enactment of ERA (2009). Successful proposal by Vemma at the 

competitive bidding process resulted in its acquisition of 85% shares of Caeli 

Airways, whereas the remaining stake was owned by Mekar through Mekar 

Airservices Ltd. Under the control of Vemma, CA turned into net profit company 

by lowering prices to allow more people to travel compared to its competitors. 

 

CEPTA violations by Mekar 

4.  The Mekari state organs followed continuous acts and omissions on purpose to 

hinder the Caeli’s progress.  

5. The first investigation was initiated by the Competition Commission of Mekar 

(the “CCM”) against Caeli through violating local laws and CEPTA. According 

to Act 2009, the CCM was not allowed to initiate an investigation unless the 

market share is over 50%. However, shares of other Moon Alliance members were 
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also taken into consideration although Caeli’s stake in Mekari’s market share 

constituted 43%. 

6. Although consequences associated with both CCM investigations and unfairly 

placed airfare caps as part of investigations, Vemma recognized the caps as 

reasonable regardless of being illegal. On top of this, the CCM continued to 

require Caeli to abide by unreasonable and unnecessary airfare caps neglecting 

rapid decrease of MON value led by deteriorating economic situation in late 2016. 

Additionally, Mekar shifted an economic policy requiring all investor companies 

to use MON instead of USD. 

 

Denial of subsidization 

7. Subsidies for airlines operating in Mekar were granted by presidential executive 

order passed on September 25, 2018, which refused subsidies only to Caeli 

because of significant stake held by Bonooru. As long as other non-SOEs received 

both from home jurisdiction and Mekar, it is considered to be discrimination 

against Vemma. 

 

Denial of justice 

8. Caeli Airways tried to combat certain illegal and arbitrary actions by Mekar, but 

faced a denial of justice in waiting period for litigation, which lasted for 13 

months. Specifically, courts prematurely dismissed the investor’s claims on 

merits  even when its pleas were finally heard. 

Bona fide offer 

9. Left with no option and having faced with dire financial situation due to the 

violation of FET standard, Vemma began looking for others to purchase its stake. 

Simultaneously, a bona fide offer to buy stakes was acquired from a third party, 

Hawthorne group LLP. Following  the Shareholders’ agreement between Vemma 

and Mekar Airservices Ltd., Caeli notified Mekar Airservices on December 9, 

2019. 
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10. Rather than buying the shares or allowing the purchase by the Hawthorne Group, 

Mekar Airservices disputed the validity of the Hawthorne Group’s offer owing to 

the Hawthorne Group’s Moon Alliance membership. Mekar Airservices instead 

offered a significantly lower price for Vemma’s stake in Caeli Airways. 

 

Mekar obstructs justice in Sinnoh arbitration 

11. The dispute over the validity of the offer was submitted to Sinnoh arbitration. The 

award, ruling in favor of Mekar Airservices was released by arbiter Mr. Rett 

Eichel Cavannaugh on 9 May 2020. An odd and short legal reasoning was based 

on the unsupported finding that the Hawthorne Group’s offer was not an arm's 

length offer, given that the latter was “affiliated with Vemma” under their 

membership in the Moon Alliance. Naturally, Mekar immediately sought to 

enforce this award, which was made in favor of respondent. 

12. Soon after, a report was issued by CILC showing that Mekar Airservices engaged 

in fraud and corruption by bribing Mr. Cavannaugh, which led the award to be set 

aside on 1 August 10, 2020. Regardless of the fact of being set aside due to 

affiliation with the bribery, Mekari courts enforced the award on 23 August. 

Consequently, it forced Vemma to sell its stake to Mekar at a fire-rate. 

 

Aftermath 

13. Vemma’s investment was depreciated in value because of the unfair and illegal 

actions taken by Mekar, and by organs of the Mekari State. Left with an 

investment that was a drain on Vemma’s global operations, Vemma accepted an 

arm-length offer from Hawthorne Group LLP. Instead of allowing it to cut its 

losses, Mekari courts further compounded them by enforcing a tainted award and 

impelling Vemma to sell its stake far below a fair market value. As a result of 

constant denial of justice by local courts in the host state, and with no alternatives, 

these arbitral proceedings were initiated by Vemma. 
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SUMMARY OF ARGUMENTS 

 

10. JURISDICTION: Firstly, the tribunal has the element of ratione personae 

because Claimant is neither state-owned enterprise nor performer of 

governmental functions even if 55% of share was purchased by Bonooru. 

Secondly, this Tribunal possesses jurisdiction on ratione materiae since the 

dispute is arisen directly out of legal investment, which is free of any corruption 

element. 

 

11. AMICI: CBFI. The tribunal should grant leave for CBFI to file amicus curiae 

submission as it is wholly independent of Claimant and raises significant 

theoretical facts to respond to the counterclaims effecting the quality of the award. 

 

12. AMICI: CRPU. Since CRPU raises issues that are not within the scope of the 

dispute, the tribunal should dismiss its request for amicus submission.  

 

 

13. MERITS: FET. Mekar violated article 9.9 of CEPTA because it failed to accord 

FET to the Claimant’s investment. Mekar treated investor arbitrarily and denied 

justice by frustrating due process and enforcing annulled award which was 

affiliated with bribery element.  

 

14. MERITS: Right to regulate. Respondent’s acts cannot be exempted from  being 

considered as CEPTA violations and justified under article 9.8. failing to meet  

requirements of the right to regulate exception: “the only resort”, proportionality 

and securing essential security.  

 

15. COMPENSATION. Valuation of compensation amount should be based on fair 

market value principle. Additionally, contributory fault principle cannot be 
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applied to reduce the claimed amount, and breach of CEPTA cannot be justified 

by the right to regulate provision. 
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PHASE ONE: 

 

ISSUE ONE: JURISDICTION 

 

16. For the tribunal to hold jurisdiction over a dispute to decide on the relevant matter, 

the following requirements should be met: i) jurisdiction ratione personae; ii) 

jurisdiction ratione materiae; and iii) jurisdiction ratione temporis.1 

17. In the case at hand, the respondent does not consent to the commencement of the 

ICSID tribunal, commenting merely on the absence of a few trivial elements of 

the ratione personae principle.2  

18. In the following paragraphs, the fact that the allegations made by the respondent 

were unfounded shall be proved through several norms and relevant case facts. 

 

Ratione personae 

 

19. Mekar objected to the identity of the investor, claiming that 55% of his shares had 

been acquired by Bonooru prior to the commencement of arbitration,3 thereby 

preventing the investor to comply with this principle. 

20. In turn, the claimant makes a series of denials to the above allegations based on 

the following facts. Firstly, Vemma is not a SOE (1). Alternatively, functions of 

the company are not state-related (2).  

 

1. Vemma is not a SOE: 

 

21. Respondent challenges Center’s jurisdiction based on the fact that Vemma is a 

SOE and does not have a right to submit a claim under Rules. Nevertheless, for 

                                                           
1 Waiber, p.31. 
2 Facts, ¶¶2-6. 
3 Ibid, ¶4. 
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the company to be state-owned, it must be under state control (A) and fully owned 

by the State – Bonooru (B).4 

 

(A) Vemma is not under the control of Bonooru 

 

22. Mekar responds that by March 2021, 55% of the shares in Vemma had been 

acquired by the Bonoori government establishing the state control over the 

company in question.5 However, it would be appropriate for the respondent to 

take the following facts into consideration. In CEPTA, and even in its ancestor, 

BIT, there is no indication of the nominal percentage establishing control over 

the company (a). Alternatively, incorporations are independent of people forming 

them (b). On top of that, majority ownership cannot constitute control (c). 

 

a) CEPTA is silent on controlling stake of the company 

 

23. For the tribunal to consider whether Vemma is directly controlled by the state, it 

must first attach importance to its control package. Particularly, in CEPTA, there 

was no indication of the nominal amount of the share at all that would allow the 

shareholders to acquire a controlling stake. There was not any condition in the 

BIT either, which could be a basis to the due diligence for the host state at the pre-

entry stage. 

24. In turn, it is obligatory to interpret articles based on the object and ordinary 

meaning of the words as stated in Article 31(1) of the VCLT:  

a treaty shall be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their 

context and the light of its object and purpose. 6 

25. Likewise, numerous tribunals inter alia Saluka and Rompetrol had found that 

investment tribunals should not have gone beyond the scope of the definition of 

                                                           
4 WIR, p.29. 
5 Id. 
6 VCLT, art.31(1). 
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“investor” in the relevant IIA.7 In this context, tribunal in Yukos case determined 

that the principles of international law prohibit tribunals to: 

write new, additional requirements – which the drafters did not 

include – into a treaty, no matter how auspicious or appropriate 

they may appear.8 

Accordingly, no additional requirements except those explicitly mentioned in 

CEPTA can be taken into account during the interpretation of the relevant 

provision. 

26. Therefore, it would be contrary to the principles of justice for the Tribunal to 

establish mechanisms to assess the control based on requirements not set out in 

CEPTA. 

 

b) Alternatively, holding company is separate from people forming it 

 

27. If the Tribunal evaluates the amount of the control package as an element of the 

establishment of government administration in the company (although not 

specified in CEPTA), the legal status of Vemma should not be overlooked. 

28. In the case at hand, Vemma Holdings is an Inc. (Incorporation) that acts in regular 

market conditions and generates revenue from various business activities around 

the globe.  Also, it is a company with fully transferable shares, which allows the 

smooth alteration of shareholders and independence from people forming it. 

Particularly, Bonoori Government is Vemma’s majority shareholder and it had 

owned 55% of shares by March 2021. Nonetheless, its interests are exercised in 

the company as does any other 45% shareholder under respective Bonoori 

company laws. No evidence suggests that governmental interest threatens the 

equity of shareholders’ rights, nor that it is anyhow privileged. Thus, although 

government owns 55% of company share, the state cannot affair to the investor’s 

functioning.  

                                                           
7 Saluka, ¶241. See also Yukos, ¶415; Rompetrol, ¶97. 
8 Yukos, ¶415. 
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29. Further, the underpinning element of the company is what civil law refers to as 

“separate patrimony”. 9 It involves the demarcation of a pool of assets that are 

distinct from other assets owned, solely or jointly, by the company’s shareholders, 

and of which the company itself is considered in law as being the owner.10 This 

means that a company is an independent legal entity being separate from its 

shareholders.11 

30. Therefore, it could be concluded that Vemma is an Incorporation as mentioned in 

its memorandum permitting to pursue business activities being independent of 

shareholders. In other words, even if Bonooru owns more than half of the 

company’s shares, it does not constitute the control. 

 

c) Majority ownership cannot constitute control 

 

31. At the same time, majority ownership of a company’s shares does not lead to its 

control establishing the “presumption of control”.12 According to it, owning more 

than 50% of a company’s shares does not mean that it is always in control,13 and 

only absolute  (100%) ownership, can constitute a “presumption of control”.14 

32. The dissenting Declaration in Aguas del Tunari notes the difference between 

those concepts that ‘commentary on the drafting of the ICSID convention makes 

it clear that share ownership greater than 50% might not be controlling.’15 

33. According to Vacuum Salt Products tribunal, ownership of a company is 

determined based on the nominal amount of its controlling stake included in the 

company’s memorandum.16 However, Memorandum does not provide such 

requirement. 

                                                           
9 Kraakman, pg.24. 
10 Id. 
11 Kaminsky. 
12 Aguas del Tunari, ¶40. 
13 Ibid, ¶38. 
14 Id., ¶39. 
15 Id., ¶38. 
16 Vacuum Salt Products, ¶43. 
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34. In the absence of the nominal percentage of control, special rights inter alia 

absolute management, exclusive voting, may also constitute a control and this 

may be asserted by the respondent as a last resort. 

35. However, the Claimant puts forward the following facts in a contrasting manner. 

Firstly, such exclusive rights are not provided anywhere in the Memorandum. 

Secondly, the government can only nominate one of its officials for the position 

of non-executive director,17 and this does not necessarily mean that the candidate 

will become a non-executive director. 

36. Vemma is controlled neither directly nor indirectly under governmental scheme, 

55% of shares are acquired prior to the arbitration though. Thus, the tribunal 

should dismiss counterclaims concerning state control. 

 

(B) Vemma is not fully owned by Bonooru 

 

37. A legal entity can be considered to be state-owned only when it is fully owned [… 

and controlled] by the State itself.18 Nonetheless, Bonooru’s ownership in the 

investing company had only estimated 55% till the commencement of the 

arbitration.19 Even by March 2021, this amount ranged from 31 to 38%.20 It is not 

logical to establish full ownership while only 55% belongs to the state. 

38. The word “and” requires both elements to be fulfilled simultaneously.21 While 

neither elements – “state control” nor “absolute (100%) ownership” were met, 

Vemma needed to be considered as a non-SOE rejecting all potential claims by 

respondent. 

 

                                                           
17 Annex IV, art.152.4. 
18 WIR, supra note 1, p.29. 
19 Facts, ¶65. 
20 Id., ¶10. 
21 Larry, M. Eig, pg.9. See also Pueblo of Santa Ana, ¶1284, ¶1292; Robbins, pg.318; Adams & Kaye, ¶¶1177-

1179. 
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2.  Alternatively, Vemma is eligible to submit a claim even as a SOE 

 

39. Even if the Tribunal finds Vemma to be a SOE, right to submit a claim should 

still not be overlooked unless the investor performs certain governmental 

functions under Broches test.22 On the contrary, any claim by respondent 

regarding this matter should be eliminated due to the following reasons: neither 

BIT nor CEPTA explicitly excludes governmental bodies as investors (A) and, 

alternatively, non-fulfillment of elements to be governmental organ (B). 

 

(A) Neither BIT nor CEPTA explicitly excludes governmental bodies 

as investors 

 

40. Alternatively, even if the Tribunal assesses Vemma as being under state control, 

this should be considered that SOEs are separate and legally independent from the 

State,23 and, therefore, it should be treated ‘in the same manner as a private 

enterprise, being neither privileged nor disadvantaged by its relation to the 

State.’24 

41. According to the Tatneft tribunal, SOEs can also be investors in the international 

business sphere as private enterprises expressing their economic interests.25 

42. In the case at hand, Article 9.1 of CEPTA defines investor as: 

a natural person with the nationality of a Party or an enterprise 

with the nationality of a Party or seated in the territory of a Party 

that seeks to make, is making or has made an investment in the 

territory of the other Party.26 

Subsequently, the fact that a trade agreement in this regard does not enhance the 

performance or functions of the enterprise since an entity under state control does 

not adversely influence its assessment as an investor. Additionally, the BIT, which 

                                                           
22 Broches, p.202. 
23 Blount Brothers, ¶52 
24 Maravilla, C.S., p.82. 
25 Tatneft v. Ukraine, PCA Award, ¶21. 
26 CEPTA, art.9.1. 
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is the basis of an investor’s due diligence, allowed entities to be investors, even if 

they were “state-owned” or “governmental bodies”.27 

43. According to professor Mark Feldman, even when “government-owned” or 

“state” enterprises are not included in a treaty within the definition of “investor”, 

claimants may argue that state-owned or even state-controlled corporations 

submitting claims as investors are not barred by the applicable treaty28. This is 

because the drafters (for example, Bonooru and Mekar) plainly anticipated the 

possibility of claims by governments as investors under the treaty.29 

44. Relying on the rule set out in Article 31 of the VCLT, words in legal treaties need 

interpreting in accordance with their nature and usual meaning.30 Additionally, 

Yukos tribunal prohibited tribunals “to create new rules”.31In this case, the 

definition of the word “investor”, however, does not include the terms 

“government-owned” or “acting in governmental functions”, and even their 

exclusion does not deprive the investor of the right to sue, as noted in the 

paragraph above.  

 

(B) If the Tribunal finds there is an implicit requirement not to include 

SOEs, its right to claim should not be restricted since it does not fulfill 

governmental functions. 

 

45. As noted above, SOEs should not be excluded unless they perform certain 

governmental functions.32 If the tribunal finds that there are implicit indications 

in CEPTA that enterprises performing government functions are not permitted to 

file (even companies operating in a government function are not explicitly 

excluded), Vemma should be considered as a company not performing 

                                                           
27 BIT, art.I (a). 
28 Feldman, p.7. 
29 Ibid, p.6. 
30 VCLT, art.31. 
31 Yukos supra note ¶415. 
32 Broches, ¶202. 



Memorial for Claimant  

13 

 

governmental functions owing to the following reasons: elements of Broaches test 

are not fulfilled  (a); insufficient evidence on governmental instructions affecting 

bona fide business practice of investor (b); neither attribution nor immunity from 

jurisdiction was acquired by Vemma (c). 

 

a) Broaches tests are not fulfilled  

 

46. In Broches’ view, SOEs can engage in private international investment and bring 

claims against States under the ICSID Convention.33 Moreover, the ICSID 

Convention’s focus on private, as opposed to public, foreign investment does not 

prevent “mixed economy compan[ies]” or “government-owned corporation[s]” 

from bringing ICSID claims as investors:  

in today’s world the classical distinction between private and 

public investment, based on the source of the capital, is no longer 

meaningful, if not outdated.34  

Rather focusing on the source of capital, two alternative factors for differentiating 

private foreign investment from public one were suggested by Aren Broches: 

whether the SOEs in question were “acting as an agent for the government” or 

“discharging an essential governmental function.”35 

47. Acting as an agent of the government. A government agent is a person 

established by law and performing certain administrative functions. However, 

Vemma is not considered a government agent, as neither the Memorandum nor 

the nature of its activities provides for the exercise of any administrative powers. 

48. Discharging an essential governmental function. A company ought to be 

considered an investor unless it is performing governmental functions.36 In 

defining these functions, it is necessary to take into account the nature of its 

activities, not its purposes.37 In other words, the enterprise operating on behalf of 

                                                           
33 Ibid. 
34 Id. 
35 Id. 
36 CSOB, ¶20. 
37 Ibid.  
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the commercial sphere, but not the government ought to be considered as an 

investor possessing an eligible right to submit a claim to the arbitration.38  

49. In the case at hand, Vemma, as a holding company, acquires a controlling stake 

in several commercial enterprises and operates them to make a profit.39 Take 

Royal Narnian Airlines, for instance, under its management it made up 85.6% of 

Bonooru’s market share in 2019.40  

50. Even if the respondent states not the nature of the entity, but the focus on the 

objectives in the charter are crucial, claimant puts forward several 

counterarguments. 

51. First, no article in the Memorandum stipulates that an enterprise shall perform 

actions that are considered governmental functions. Instead, the enterprise carries 

out its business activities and enters into agreements with other companies on 

economic interests pursuant to Article 3(a) of the Memorandum.41 

52. Secondly, Royal Narnian under Vemma control performs only a single obligation 

as a predecessor of Bonooru Airways. This obligation is set out in Article 3(h) of 

Memorandum, which applies to “remote areas”.42 Additionally, the resolution 

CCB Case No.1981-17 of the Constitutional Court of Bonooru provides that the 

same obligation applies only to “remote areas”. 43 Moreover, Prime minister of 

Bonooru has also stated that the company performs an obligation only in “remote 

areas” regardless of its profitability.44 However, the company is not limited to 

this activity. 

53. Thus, Vemma performs governmental functions neither in its purposes nor 

commercial activities.  

 

                                                           
38 Maffenzi, ¶52. 
39 Annex IV, art.3 (a). 
40 Facts, ¶11. 
41 Annex IV, art.3 (a). 
42 Annex IV, art.3 (h). 
43 Annex III, ¶59. 
44 Facts, ¶8. 
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b) Insufficient evidence on governmental instructions affecting bona 

fide business practice of investor 

 

54. Mekar may also try to justify the investor’s performance of government functions 

by claiming that Bonooru was trying to use Vemma as a tool of diplomacy. 

However, bona fide is not decisive in defining these types of functions. 

Alternatively, it is impossible to prove mala fide of Bonooru. 

55. If Bonooru could use Vemma for its purposes, it would have defended Vemma as 

soon as it was treated unfairly by the respondent state. However, Bonooru was 

completely neutral to these issues.45  

56. In addition, it is common for states to carry out their functions using commercial 

enterprises.46 However, claimant is an incorporated company which is by 

definition is a business entity of private law.47 Secondly, in this particular case, 

the Bonooru pursues its interest in Vemma as would any other shareholder under 

Bonoori company laws.48 But if the investment is long-term, mala fide is 

baseless.49 

57. It was ascertained by ConocoPhillips tribunal that bona fide constitutes a rarely 

breached element.50 As Martin Valasek and Patrick Dumberry have pointed out: 

bona fide corporate structuring would include, for instance, cases 

[...] when the incorporation is done many years before any 

arbitration proceedings are launched [...].51  

58. However, Vemma was also involved in the 1984 privatization.52 The investment 

was acquired in 201153 and finished in 2020.54 In turn, Vemma has been living for 

a half-century and its investment prolonged nearly 10 years. 

                                                           
45 Annex IX, str.1951-1952. 
46 Maniruzzman, p.1. 
47 Annex VI, art.1. 
48 ¶28. 
49 Valasek/Dumberry, ¶65-66. 
50 ConocoPhillips, ¶275. 
51 Valasek/Dumberry, ¶¶65-66. 
52 Facts, ¶9. 
53 Ibid, ¶25. 
54 Id., ¶63. 
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c) Neither attribution nor immunity from jurisdiction was acquired by 

Vemma 

 

59. Another way to prove to perform governmental functions by the company in 

question is that the company is granted immunity from jurisdiction (aa) and acts 

are attributable to the state (bb). But the claimant has several counterarguments 

in this regard. 

 

(aa) no immunity from jurisdiction 

60. In the case at hand, Vemma has never been given jurisdictional immunity. Neither 

the memorandum nor any other type of contract provided this type of right to the 

investor. Also, there is no evidence that the investor has enjoyed such rights 

during the business performance. 

 

(bb) acts are not attributable to Bonooru 

61. Another requirement to prove governmental functions is the attribution to the 

home state while no normative act in this matter stipulates that Vemma’s actions 

are attributable to Bonooru. 

62. All tribunals agree that the ILC Articles constitute a codification of customary 

international law regarding the issue of attribution of conduct to the State and 

apply to the arbitral disputes.55 Attribution under Article 5 requires two 

cumulative conditions: an entity must be empowered with governmental authority 

(1) and there must be an act performed through the exercise of governmental 

authority (2).56 

                                                           
55 Tulip Real Estate, ¶281. 
56 ILC, art.5. 
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63. In the first issue, Vemma was not set up by any state organ. On the second issue, 

the arguments substantiated in paragraphs 46-58 guarantee that Vemma’s actions 

are not relevant to the government.57 

64. Therefore, claimant asks the tribunal to dismiss objections of the respondent 

concerning governmental acts and to approve that Vemma falls within the scope 

of ratione personae. 

 

Ratione Materiae 

 

65. CRPU as amici raised the fact of bribery58  and intended to challenge the principle 

of ratione materiae arguing the investment was illegal from the beginning.59 

66. The tribunal in the PO №2 stated that it could also consider the facts in the amici 

submissions concerning jurisdiction when issuing the final award.60 It is precise 

from the above paragraph that the claimant puts forward several counter-facts 

proving the legality of the investment. 

 

1. The investment made by the Claimant was under applicable CEPTA: 

 

67. Naturally, if the tribunal ensures the participation of the amici, it will certainly be 

claimed that the investment was obtained through corruption. However, Vemma’s 

investment in Mekar should be recognized legal on the following grounds: there 

is no explicit requirement for investment to be made in accordance with the Host 

state’s law (A); alternatively, no corruption element can be found (B). 

 

(A) there is no explicit requirement for investment to be made in 

accordance with the Host state’s law 

 

                                                           
57 See ¶¶46-58 of the Memorial. 
58 CRPU amicus submission, str.635-640. 
59 Ibid, str.650-655. 
60 PO №2, ¶5. 
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68. The Respondent may argue that the investment should fulfill the legality 

requirement to be considered as “an investment”. However, there is not any such 

explicit requirement in CEPTA. Even the BIT is silent on this matter.  

69. CEPTA requires only investor to be legally incorporated. As stated in paragraph 

17, Article 9.1 defines the investor as an “enterprise” which is defined as: 

(a) an enterprise that is constituted or organized under the laws of 

that Party and has substantial business activities in the 

territory of that Party; or  

(b) an enterprise that is constituted or organized under the laws of 

that Party and is directly or indirectly owned or controlled by 

a natural person of that Party or by an enterprise mentioned 

under paragraph (a).61 

The singular demonstrative pronoun – “that” refers to the investor’s country 

where it was incorporated (Bonooru), not to the host state (Mekar). 

70. Yukos tribunal held that new rules and requirements cannot be created if they are 

not explicitly mentioned in BITs or FTAs.62 Particularly, the Fakes tribunal also 

stated the silence of the ICSID convention on this matter and the certain liberty of 

the contracting parties. 

as far as the legality of investments is concerned, this question 

does not relate to the definition of “investment” provided in 

Article 25(1) the ICSID Convention and Article 1(b) of the BIT. In 

the Tribunal’s opinion, while the ICSID Convention remains 

neutral on this issue, bilateral investment treaties are at liberty to 

condition their application and the whole protection they afford, 

including consent to arbitration, to a legality requirement of one 

form or another. 63 

71. It would be unjust if the tribunal treats the investor through rules not mentioned 

explicitly in BIT. 

 

(B) Alternatively, there was not an alleged fact of corruption by 

Vemma’s officials 

 

                                                           
61 CEPTA, art.9.1. 
62 Yukos, ¶415. 
63 Saba Fakes, ¶114. 
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72. Even if the tribunal requires the investment to be consistent with the host state’s 

legislation, Vemma’s investment cannot be found to be affiliated with the 

elements of  corruption owing to the following reasons: bribery requires a higher 

burden of proof (a); an element of bona fide cannot establish the presumption of 

corruption (b); “Unclean hands” doctrine is not applicable (c). 

 

a) bribery requires a higher burden of proof 

 

73. While the general burden of proof that the investment was made lies on the 

investor, illegality of the investment must generally be proven by the respondent 

State raising the defense.64 Thus, being dissimilar to other types of breaches of 

treaty or law, higher burden of proof is required to prove the corruption.65 Since 

illegality is a serious allegation it must better be proven with clear and 

uncontested evidence or a similar heightened standard.66 In other words, bribery 

is deemed as contra bonos mores – requiring application of heightened burden of 

proof.67 

74. In such cases, tribunals often use a “fragmented approach” relying on the scope 

of the corruption in the society.68 According to Metal-Tech and WDF tribunals, 

the level of bribery in society is crucial in such an approach, and the higher it is, 

the higher the probability is.69 

75. In turn, in Uzbekistan, the figure was 24 in 2000, the year of corruption 

committed.70 In the WDF case, bribery was committed by President Daniel Arab 

Moi in 1989.71 Although, there is no index for this year, given that in 1995 the 

                                                           
64 Cortec Mining, ¶250-251. 
65 ITA review, pg.88 
66 Energoalians, ¶261. 
67 Uluc, pg.162. 
68 ITA Review, p.84. 
69 WDF, ¶179. See also Douglas, ¶180. 
70 Uzbekistan’s corruption index.  
71 WDF, ¶66. 
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index was 22 and the best figure was 31 in 2021 when corruption rate stood at an 

all-time high at the time.72 

76. Nonetheless, Transparency International has consistently scored Mekar between 

30/100 to 36/100 on its corruption perceptions index since the index’s creation.73 

Thus, 36 is sufficiently high to establish the presumption of corruption. 

77. Furthermore, during Vemma’s bid proposal Chairperson was strongly 

sympathetic to it,74 and the respondent may find it related to the fact of corruption. 

However, Chairperson’s benevolence is natural as the development of the Caeli 

Airways under Vemma was not shocking.75 A bright example is Royal Narnian 

that comprised about 85.6% of Bonooru’s market share.76 

78. Therefore, the tribunal should dismiss corruption defense of the respondent.  

 

b) Bona fide cannot also establish the presumption of the corruption 

 

79. The respondent might also argue by refusing the bona fide intention of Bonooru 

to achieve its diplomatic integration in the region, taking any actions. 

Nevertheless, bona fide is not an essential element to prove the identity of the 

investment. Alternatively, long-term investment is sufficient for bona fide.77 

80. Therefore, the tribunal is asked to dismiss the corruption claim in connection with 

the bona fide facts. 

 

c) “Unclean hands” doctrine is not applicable 

 

81. The Respondent may argue that the claim should be barred under “Unclean 

hands” doctrine. The Claimant submits: there is no constant violation of local 

                                                           
72 Kenya’s corruption index. 
73 Facts, ¶12. 
74 Ibid, ¶24. 
75 Annex IX, str.1944-1945. 
76 Id., ¶11. 
77 Valasek/Dumberry, ¶65-66. 
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laws (aa); under Hudson’s test, Respondent does not use its objections to stop the 

ongoing investment (bb). 

 

(aa) there is no constant violation of local laws 

 

82. Niko Resources tribunal ascertained that if the claimant’s investment was illegal 

from the beginning, there should have been an ongoing violation of the host state’s 

legislation.78  

83. However, the claimant did not violate the law in any way. Instead, the investor 

did not object to airfare caps set by illegally organized the first and second CCM 

organization.79 Thus, the first element of the doctrine has not also been met in the 

case at hand. 

 

(bb) Respondent does not use its objections to stop the ongoing investment 

 

84. Under Hudson’s test, application of the “Unclean hands” doctrine aims to stop 

the current violation but not to punish the Claimant for past violations.80 

85. In the case at hand, the corruption issue is being referred to the bid proposal 

process by potential investors in a competitive manner – in 2011,81 (but there was 

no bribery) and this counter-claim by amici only rose in 2021.82 The objections 

of the Respondent are nothing else but punishment for the past violation. 

Therefore, it cannot satisfy further requirements of the doctrine. 

86. It was different in Metal-Tech – the fact of bribery arose before Arbitration 

Request submitted on 26 January 201083 while the Public Prosecutor’s Office for 

the Tashkent Region initiated criminal proceedings on 12 June 2006.84 In the 

                                                           
78 Niko Resources, ¶481-483. 
79 Claims, ¶15. 
80 Niko Resources, §481. 
81 CRPU submission supra note ¶635-640.  
82 CRPU amicus submission on May 28, 2021. 
83 Metal-Tech, ¶55. 
84 Ibid, ¶37. 



Memorial for Claimant  

22 

 

present case, however, the respondent tries to use this maneuver only to prevent 

the jurisdiction of ICSID. 

87. Therefore, the tribunal should dismiss all present and potential arguments 

regarding ratione materiae even if amici participation is allowed. 

 

ISSUE 2: AMICI CURIAE 

 

88. Disputing parties were permitted to submit written submissions to prove to what 

extent the tribunal should grant amici for leave. Claimant focuses on these two 

main issues regarding both amicus submissions: firstly, the tribunal should 

approve the request for leave by the CBFI (1); secondly, the request by CRPU to 

leave in the proceedings ought to be rejected (2). 

 

1. The tribunal should approve the request for leave by the CBFI 

 

89. Several allegations were made by the respondent to reject the request of CBFI as 

amici to leave in proceedings.85 However, the tribunal should consider only 

explicit requirements to fulfill these objections.  

90. Claimant finds it is appropriate to grant leave to CBFI due to the following reasons 

inter alia it is an independent organization (A); it has substantial independent 

legal, economic, and, especially, public interests by the outcome of the award (B). 

 

(A) It is an independent organization 

 

91. Affiliation with LLC of CBFI should be a ground not to grant according to the 

respondent,86 whereas both Articles 41(2) of ICSID Additional Rules (hereby 

                                                           
85 Mekar’s bar on CBFI amicus submission. 
86 Ibid. 
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Rules)87 and 9.19 of CEPTA88 are silent on this matter. In turn, as was explained 

in ¶25 creating new requirements which may prejudice the claimant’s favor would 

grossly violate its interest.89 

92. Alternatively, members of the CBFI’s Executive Committee cannot participate in 

discussions or votes concerning a dispute in which they have a conflict of 

interest.90 In other words, participation of CBFI should not be affiliated with LLC. 

 

(B) It has substantial independent legal, economic and, even, public 

interests by the outcome of the award 

 

93. Another challenge of Mekar regarding amici is “public interest” which CBFI 

lacks according to the respondent.91 Nonetheless, Article 41(2) of Rules only 

requires “substantial interest” but not special “public interest”.92 Additionally, 

CEPTA does not possess such requirements.93 

94. The CBFI has a multilateral interest in this arbitration if the tribunal finds that 

there is a requirement to possess a “public interest”. The CBFI includes 38 

companies of all types, 2 of which are currently in dispute.94 These companies 

represent their interests only through the CBFI.95 If Mekar’s actions, in this case, 

are found to be correct, it is very likely that these actions will be applied to other 

members as well, and that they, like Vemma, will be harmed. 

95. In addition, the amici do not have to prove either direct or indirect effect, but 

rather proves why it was created. Instead, representing goals is crucial to prove 

substantial legal interest.96  

                                                           
87 Rules, art.41 (2). 
88 CEPTA, art.9.19. 
89 See ¶25 of the Memorial.  
90 Provisional Order №3, ¶12. 
91 Mekar’s bar supra note. 
92 Rules, article 41 (2). 
93 Free Trade Commission, B.6. 
94 CBFI amicus submission, ¶6. 
95 Ibid, ¶2. 
96 Bartholomeusz, pp.209–286, 241. 
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96. As far as the public interest is concerned, as mentioned, the CBFI encompasses 

all types of companies97 and benefits millions of people. Thus, the tribunal should 

find CBFI containing substantial interest in the proceedings. 

 

(C) CBFI raises some issues in the scope of the dispute which has a 

substantial effect on the quality of the award: 

 

97. Argues by Mekar regarding the substantial influence of amici are groundless due 

to these reasons inter alia the issues by amici is theoretical which enables the 

Claimant to manage its counterclaims regarding ratione personae jurisdiction 

(a); its submissions are within the scope of dispute (b); amici intend protecting 

future interests both for Bonooru and Mekar (c). 

 

a) The issues by amici are theoretical which enables the Claimant to 

manage its counterclaims regarding ratione personae jurisdiction 

 

98. Under Articles 41 (2) of ICSID AF Rules and 9.19 of CEPTA amici should help 

the tribunal in the determination of a factual or legal issue related to the 

proceedings by bringing a perspective, particular knowledge or insight that is 

different from that of the disputing parties.98 CBFI raises theoretical aspects of 

counter-claims made by the responding party regarding ratione personae. 

99. According to Mekar, companies under state control should be excluded regardless 

of their commercial nature99 that may nullify the general principle that almost all 

tribunals agreed to follow. Nevertheless, CBFI brings another very important fact 

that Bonooru does not interfere with the functioning of the companies with the 

free-market principle.100 Therefore, not considering Vemma as a claimant simply 

                                                           
97 CBFI supra note, ¶6. 
98 CEPTA, art.9.19. 
99 Response, ¶¶3-4. 
100 CBFI supra note, ¶10, §2. 
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because of being under state control will have a negative impact on the future 

arbitration process of such types of companies.  

100. In addition, ¶¶22-64 prove how erroneous Mekar’s claims on ratione personae 

are,101 and correcting them with the facts brought by amic increases the 

importance of CBFI. 

 

b) Its submissions are within the scope of the dispute 

 

101. Another requirement for amici is raising facts within the scope of the problem. 

This disproves Mekar’s claims that CBFI fails to raise new points of the matter.102 

102. “Within” means “inside of something”. In other words, all facts brought by amici 

should be related to the issues raised by the disputing parties.103 UPS tribunal 

concluded that amici should be only restricted from making submissions on 

questions of the interpretation of the trade agreement.104 As was stated in ¶15 facts 

brought by amici relate to the ratione personae which principle is challenged by 

the respondent in its response.  

103. Thus, it is completely baseless to require amici to raise new issues that may 

prejudice parties’ interests.  

 

c) Amici intends to protect future interests for both Bonooru and Mekar 

 

104. Another advantage of the CBFI is that it takes into account the interests of both 

parties, rather than being one-sided. In particular, according to Amici, the 

tribunal’s unfair awarding neglecting investor interests that are obvious to be 

considered portrays Mekar as a risky place to invest for other investors. This, in 

turn, will harm the Mekari economy by reducing investment flow into Mekar.105  

                                                           
101 See ¶¶22-64 of the Memorial. 
102 Mekar’s bar supra note. 
103 Tallin, ¶11. 
104 UPS, ¶36. See also, Merill, ¶¶23-24. 
105 CBFI amicus submission, ¶8. 
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105. Therefore, the tribunal is asked to grant CBFI to leave in proceedings as amici. 

 

2. The request by CRPU to leave in the proceedings ought to be 

rejected due to irrelevance of raised issues: 

 

106. The second issue made by the claimant is rejecting the request of CRPU to be 

involved as amici. Because issues raised by amici are not relevant according to 

the general principles set up in the investment law sphere (A). 

 

(A) Issues raised by amici are not relevant according to the general 

principles set up in the Investment law sphere: 

 

107. According to requirements set by CEPTA and Rules, the amici is obliged to help 

the tribunal by bringing new facts related to matters in question.106 Issues raised 

by amici is not relevant because of the following reasons inter alia new 

jurisdictional questions are raised which cannot be done by non-disputing parties 

(a), alternatively, factual aspects do not influence the procedure of the tribunal 

as stated in ratione materiae (b) 

 

a) New jurisdictional questions are raised which cannot be done by 

non-disputing parties 

 

108. As stated in Article 9.19 of CEPTA, amici must be a non-disputing party. “Non-

disputing” means a party that neither initiated nor responded and lacks a right to 

maximize issues regarding the problem. If it is interpreted according to its literal 

meaning, it means ‘the arguments provided by the petitioners should be related to 

the substantive legal questions to be resolved in the arbitration’. 

                                                           
106 See ¶98 of this Memorial. 
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109. In other words, the fact of corruption should be raised by Mekar. Non-disputing 

parties are not permitted to raise new legal issues prohibiting raising issues outside 

of those articulated by the disputing parties.107 For example, a counter-argument, 

bribery, was raised by the only respondent state in Metal-Tech.108 

110. Facts brought by amici should only be materially different from the ones brought 

by disputing parties.109 “Materially different” means a difference with respect to 

substance as distinct only from form.110 

111. In the case at hand, amici may have aimed to prevent jurisdiction from raising the 

illegality of the investment. In turn, Respondent might counter-argue, bringing the 

requirement ‘to bring a new and special legal or factual perspective’ stated by 

Apotex tribunal.111 It might seem to be contrary to the obligation of amici not to 

maximize the issues. Nonetheless, the facts that should be brought by amici 

should only be materially different from the ones of parties within the dispute. 112 

112. But, amici raised a fact which has never been issued and, even, respondent 

challenged neither ratione materiae nor ratione legis.113 However, amici must 

provide the tribunal with facts on the issues raised by the claimant and/or to assist 

the respondent with additional evidence in his counterclaims according to Vivendi 

tribunal.114 

113. Taking into absence any objections on the issue of ratione legis, the facts that 

CRPU introduces are inconsistent. 

 

b) Alternatively, factual aspects do not influence the procedure of the tribunal 

as stated in paragraph     

 

                                                           
107 Merill & Ring Forestry L.P., supra note ¶23. 
108 Metal-Tech, ¶278. 
109 Gómez, pg.545. See also, Biwater, Award, ¶359. 
110 Reverso dictionary. 
111 Apotex, ¶33. 
112 Biwater, supra note 150, ¶359. 
113 Vemma’s bar on CRPU, str.715. 
114 Buckley & Blyschak, ¶12. See also Vivendi, ¶20. 
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114. Even if amici is allowed to raise the principle of ratione legis, all facts should be 

considered unnecessary. As was proved in ratione materiae section (B),115 firstly, 

CEPTA is silent on the legality requirement of the investment;116 secondly, the 

fact of corruption cannot be proved based on the factual background of the case 

at hand.117 Therefore, all future-brought facts do not affect the quality of the award 

even if the facts are allowed to be raised by amici.  

115. Thus, the tribunal is asked to reject to grant CRPU as amici in the proceeding. 

 

 

 

 

 

 

 

  

                                                           
115 See pg.35. 
116 See ¶68 of the Memorial 
117 See ¶¶72-87. 
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PHASE TWO: MERITS 

ISSUE 3: FET 

 

i. THE RESPONDENT GROSSLY VIOLATED FAIR AND 

EQUITABLE TREATMENT EMBODIED IN ARTICLE 9.9 OF CEPTA 

 

116. Article 9.9 of CEPTA contains the host state’s obligation to grant fair and 

equitable treatment to foreign investments at all times.118 Thus, this Article 

contains the FET standard, which is considered by prominent scholars in the field 

of international investment law to be most vital standard to protect investment.119 

117. The respondent may argue that this standard is similar to the minimum standard 

of treatment of aliens requiring a higher burden of proof, however, as it was 

rightly stated in Azurix,120 the fair and equitable treatment reflects an 

independent, self-contained standard (1), alternatively, peril acts by Mekari 

organs are sufficient to prove the violation of FET (2). 

 

1. Since the CEPTA provides the autonomous FET, a greater 

degree of protection is afforded to the Claimant, as compared to the MST  

 

118. Respondent may argue that FET provision is referring to the MST, which only 

guarantees a “floor, [but] not a ceiling”.121 Nonetheless, there is a FET provision 

in Article 9.9 that requires a higher degree of protection by the host state being 

different from MST.122 Although this article refers to the MST in its title, further 

elements define FET making it autonomous.  

                                                           
118 CEPTA, art.9.9 
119 I. Tudor, p. 250. 
120 Azurix, Award, ¶250. 
121 Sun Reserve, ¶673; Azurix, ¶361; Grand River, ¶214; Lemire, ¶253; Glamis Gold, ¶615; Myers, ¶259. See 

also OECD: FET, ¶8-10. 
122 Occidental Exploration, ¶189-190. 
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119. As was stated in the Azurix tribunal, FET is an independent, self-contained 

standard that evolves timely.123 Even if the FET obligation in CEPTA refers to 

MST, the FET should be understood as an evolving concept instead of the 

international minimum standard. In ADF, the tribunal stated that:  

what customary international law projects are not a static 

photograph of the minimum standard of treatment of aliens as it 

stood in 1927 … For both customary international law and the 

minimum standard of treatment of aliens …, are constantly in a 

process of development.124 

120. As an evolving concept, the FET obligation is broader than that of the minimum 

standard developed by Neer case in the 1920s.125 Therefore, the acts by Mekar do 

not have to be as grave as in MST, which requires a higher threshold. Prof. 

F.A.Mann believes that it is both pointless and misleading to equate the two 

concepts because FET envisages conduct  

which goes far beyond the minimum standard and affords 

protection to a greater extent and according to a much more 

objective standard than any previously employed form of words.126 

121. Guidance to interpret treaties in good faith and accordance with the usual meaning 

given in the context of its aims and objectives is given by the VCLT.127 Therefore, 

Claimant submits that in the presence of a qualified FET clause not referring to 

MST in the ambit and, in reading the Preamble of the BIT, the FET standard 

affords a greater degree of protection to the Investor and consequently, requires a 

lower standard of proof. 

 

2. Even if Tribunal finds FET is not autonomous from MST, acts 

by Mekari organs are sufficient to prove the violation of FET: 

 

                                                           
123 Azurix supra note ¶250. 
124 ADF, ¶179. 
125 Dolzer and Schreuer, 124. 
126 Mann pp241-244; See also Tecmed, ¶155. 
127 VCLT, art.31. 
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122. Alternatively, gross violation and discrimination by the Mekari government 

towards a covered investor are sufficient to raise these acts to the level of breach 

of FET. Even if it is found to be referred to MST requiring a higher burden of 

proof, due to the following reasons: denial of justice through breaching due 

process (a), arbitrary and discriminatory conduct (b), and bad faith (c). 

123. The Concise Oxford Dictionary defines the word “fair” as “just, unbiased, 

equitable per rules”.128 Particularly, FET is breached when ‘investor is treated in 

a manner that is not acceptable from the international perspective’.129 Therefore, 

fairness denotes, among other things, equity. The concepts of “fair” and 

“equitable” are, to a large extent, permutable. In addition, equity suggests a 

balancing process, weighing up what is right in all circumstances, and defined as 

“a state of physical balance”.130 The balancing function of equity is accepted as 

an aspect of international law.131  

 

a) Denial of justice in administrative proceedings 

  

124. Under Article 9.9 (2)(a) of CEPTA denial of justice is considered to be an 

essential element of breaching FET.132 Several tribunals have also followed this 

criterion finding this element to be unseparated.133 This criterion is an approach 

by certain judicial organs responding to provide justice when investor submits a 

claim to local judicial or administrative organs. This can be demonstrated in the 

following three cases, firstly, very long waiting period of litigation (aa); secondly, 

barring justice in Sinnoh arbitration through bribery (bb); thirdly, enforcing the 

set-aside award (cc). 

 

                                                           
128 See Oxford Dictionary, p.420. 
129 Myers, ¶263. 
130 Oxford dictionary, supra note, pg.396. 
131 Brownlie, 2008, p.25.  
132 CEPTA, art.9.9. 
133 LG&E, ¶162. See also Sempra Energy, ¶318–320; Enron, ¶¶281–283; PSEG, ¶262; and Duke Energy, ¶¶380-

383. 
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(aa) a very long time prior to litigation 

 

125. In Azinian case, FET standard was interpreted (including the MST) to prohibit a 

refusal to hear a claim by subjecting it to “undue delay” or by administering 

“justice in a seriously inadequate way”.134 Al-Bahlul tribunal also assessed 

unreasonable delays as “manifest injustice” that ‘lead[s] to an outcome which 

offends a sense of judicial propriety’ that is often adopted as the standard to 

determine a breach of due process in the administration of justice.135 

126. Vemma appeals to the local courts to lift the unfair payments imposed on it due 

to the severity of the crisis. However, it had to wait for 13 months.136 Although, 

the respondent may argue that courts had shortened the waiting period nearly two 

times which lasted for 27 months for commercial cases.137 Nevertheless, the 

investor only asked for an interim hearing, which is relatively shorter than 

litigation.138  

127. As was stated, the word “fair” means “treating adequately” and the host state is 

obliged to create conditions that are favorable to the investor, which was not 

provided by Mekar.139 

128. In turn, due diligence may be counter-argued by the respondent. However, to 

create more favorable conditions for business was specifically indicated to foreign 

investors by both contracting parties fulfilling essential elements of due diligence. 

To do so, Mekar neglected legitimate expectations while investor’s due diligence 

relied on the preamble of CEPTA.140 

 

(bb) barring justice in Sinnoh arbitration through bribery 

 

                                                           
134 Azinian, ¶102. 
135 Al-Bahloul, ¶221. 
136 Facts, ¶44. 
137 Id., ¶13. 
138 Id., ¶44. 
139 Azinian supra note, ¶102. 
140 CEPTA preamble. 
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129. The respondent also tried to prevent the investor from justice while the dispute 

over the validity of the Hawthorne offer was submitted to Sinnoh arbitration.141 

To find Hawthorne group’s offer to purchase Vemma’s stake failing to fulfill the 

criteria to be in arm-length, respondent committed bribery. This, in turn, helped 

respondent in forcing investor to sell all stakes to Mekar Airservices Ltd. at a fire 

sales price which become evident soon. 

130. The fact of bribery by Mekari officials in Sinnoh arbitration to win in a case was 

proved with irrefutable facts that eventually led to setting aside the award.142  

 

(cc) Enforcing set-aside award 

 

131. According to ELSI tribunal, through the prohibition of denial of justice, 

international law condemns any “willful disregard of due process of law” that is 

characterized by an act that “surprises a sense of juridical propriety”.143 Finding 

to enforce the award affiliated with corruption is a shining example of denial of 

justice while the world is fighting against it.  

132. Although this fact had been proved by CILC144 and Sinnoh award was set aside 

by relevant courts according to the filing of the claimant,145 Mekar breached 

international norms, namely Article V(1)(e) of New York Convention,146 by 

enforcing an award that was set aside owing to being contrary to the basic 

principles of justice.147 Authority to set aside the award is given only to the 

Supreme court in the seat of arbitration,148 and local courts cannot consider it on 

the merits at the time of enforcement. 

                                                           
141 Facts, ¶60-61. 
142 Id. 
143 ELSI, ¶128. 
144 Annex XII. 
145 Annex XIII. 
146 Article V(1)(e) of New York Convention. 
147 Claims, ¶27. 
148 Facts, ¶61. 
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133. Thus, enforcing a set-aside award affiliated with the fact of bribery should be 

considered as a shine example of refusal of justice. 

 

b) the arbitrary and discriminatory conduct 

 

134. Numerous investment tribunals and scholars have identified that protection from 

arbitrariness is an inseparable element of fair and equitable treatment.149 For 

example, in the Waste Management, the tribunal concluded that FET is breached 

if:  

the conduct is arbitrary, grossly unfair, unjust or idiosyncratic, is 

discriminatory and exposes the claimant to sectional or racial 

prejudice, or involves a lack of due process leading to an outcome 

which offends judicial propriety.150  

135. Moreover, CMS tribunal asserted any arbitrary measure is per se contrary to 

FET.151 As it was held in Lauder tribunal arbitrary measures may include actions 

that are ‘founded on prejudice or preference rather than the reason or fact’.152 

Additionally, ICJ in ELSI stated that arbitrary measures constitute ‘a willful 

disregard of due process of law, an act which shocks, or at least surprises a sense 

of judicial propriety.’153 Breach of this element can be proved by following facts. 

136. CCM investigations. In the first investigation, the CCM’s allegations to initiate 

proprio motu were based on the fact of exceeding market share by 50%154 as was 

stated in Article (2)(a) of the Act (2009).155 Nonetheless, CCM considered fellow 

members of Moon Alliance estimating 54% together with Vemma while CA’s 

share was 43% which led them to factual error. Because they carried 

investigations on the company only under the control of Vemma and Mekar 

                                                           
149 S. Vascannie, p.133; C. See also CMS, Award, ¶290. 
150 Waste Management, ¶98. 
151 CMS, ¶290; PSEG, ¶259. 
152 Lauder, ¶221. 
153 ELSI case, ¶128. 
154 Facts, ¶36. 
155 Annex V, article (2)(a). 
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Airservices.156 It is completely unreasonable to combine market share with 

enterprises in which they have no involvement in Vemma. Particularly, in LG&E 

tribunal measures by respondent state are found not to be arbitrary unless they are 

unreasonable.157  

137. Error in factual justification. ‘An obvious error in administration of justice’158 

and ‘no reasonable (or rational) relationship between the purported justification 

and a legitimate governmental policy’ are considered to be arbitrary.159 In the case 

at hand, it was concluded that the investor intended to eliminate competition 

through low costs with a help of subsidies given by Bonooru.160 Nevertheless, 

adding a total of 23 aircraft in June 2013,161 the convenient geographical location 

of Phenac airport,162 and, finally, a drop in fuel prices allowed the investor to 

lower prices.163 By decreasing prices the investor only intended to make travel 

affordable for both Bonnoru and Mekari people, but not to eliminate other 

competitors. The fact of “squeezing” is completely irrelevant as there was no 

vertical instruction to eliminate the competition through low prices. As long as 

there is no rational nexus between justification and legitimate public policy, acts 

and findings by the CCM should be considered to be gross factual mistakes.  

138. Unjust fines. Imposing 150 million MON (first investigation) in August 2018164 

and 200 million MON (second investigation)165 were relatively higher than profits 

that Caeli Airways made. On top of this, these fines were set while CCM had set 

airfare caps and the Government refused to allow denomination of USD which 

finally hurt Caeli’s profitability leading to a dramatic decline in income. 

                                                           
156 Annex VI, page 52. 
157 LG&E, ¶162. See also Sempra Energy, ¶318–320; Enron, ¶281–283; PSEG, ¶ 262; and Duke Energy ¶380–

383. 
158 Thomas, ¶22-38. 
159 Saluka, ¶460. 
160 Facts, ¶45. 
161 Ibid., ¶27. 
162 Id. 
163 Id., ¶33. 
164 Id., ¶45. 
165 Id., ¶48. 
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According to Saluka tribunal, a manifest injustice was regarded to be 

unreasonable and arbitrary resulting in FET breach.166  

139. Restriction on market share. While respondent state has no right to set 

limitations for market share, CCM argued caps will be lifted unless the market 

share is above 40%.167 However, Article 9.5(2) states that: 

A Party shall not condition the receipt or continued receipt of an 

advantage, in connection with the establishment, acquisition, 

expansion, management, conduct or operation of any investments 

in its territory, on compliance with any of the following 

requirements: 

(a) to achieve a given level or percentage of domestic 

content; 

[…] 

(d) to restrict sales of a good or service in its territory that 

the investment produces or provides by relating those sales to the 

volume or value of its exports or foreign exchange earnings.168 

Accordingly, respondent possesses no such right to take any measure which leads 

to the market share decline of the investment whereas CCM set airfare caps as 

interim measure. This, in turn, should be considered as a shining example of 

breaching obligations regardless of unreasonable and illegal measures. Grossly 

unfair measure relating to an area effectively regulated by international law is 

sufficient to establish a breach of the standard.169 

140. Discrimination in giving subsidies. Vemma was refused to be given subsidies 

with the fact of being under state control.170 Nonetheless, there is no explicit 

requirement to exclude companies with state shares. The fact of granting subsidies 

by the home state under “Horizon 2020” program is not relevant as Vemma had 

received them in October 2013, 6 years ago, and not for combatting with the 2017 

economic crisis.171 Additionally, payments by “Horizon” program were 

significantly lower than subsidies under Executive Order 9-2018 even if they were 

                                                           
166 Saluka, ¶460. 
167 Id., ¶13; see also ¶55. 
168 CEPTA, article 9.5 (2) (a) and (d). 
169 UNCTAD: FET, pg.56. See also, ADF, ¶160. 
170 Id., ¶46. 
171 Id., ¶28. 
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considered replacing subsidies by Mekar to wipe out consequences during 

crisis.172 However, foreign airlines such as Star Wings and JetGreen, both owned 

by holding groups from Arrakis, received subsidies under this program despite 

having received subsidies from their home States greater than Vemma received.173 

Any discrimination without legitimate justification is considered a violation of 

FET provision.174 As long as Vemma was barred from subsidies with no legal 

basis, this fact is also enough to prove the violation of the provision not to 

discriminate against investors. 

141. It can be seen from the above that the facts of the violation by Mekar occurred not 

once, but several times. In addition, their effects are so severe that they are 

sufficient to raise them to the level of FET breach.  

 

c) bad faith 

 

142. Furthermore, arbitration practice has noted that FET obliges host states not to treat 

foreign investors in bad faith.175 Although bad faith is not considered to be 

essential to prove it may aggravate the situation.176 Particularly, Glamis Gold 

tribunal asserting element of bad faith states that: 

the Tribunal notes that one aspect of evolution from Neer that is 

generally agreed upon is that bad faith is not required to find a 

violation of the fair and equitable treatment standard, but its 

presence is conclusive evidence of such.177 

143. Furthermore, Article 9.9(6) of CEPTA states that tribunals have to consider 

“whether the state has acted inconsistently with the obligations”.178 Thus, mala 

fide is a key point to prove a breach of FET by the host state. If this Tribunal 

considers that the fact does not demonstrate the bad faith of Respondent, its acts 
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would still objectively violate its FET obligation “without necessarily acting in 

bad faith”.179 Alternatively, Respondent’s bad faith against claimant could be 

demonstrated in multiple facts. 

144. Firstly, LPM was against privatization from the beginning.180 Several investors 

were pulled out by the LPM government who promised “to return the country to 

the Mekari people” in the 2017 elections.181 This fact is enough to prove LPM’s 

hostile intention to acquire investment arbitrarily and illegally. Secondly, majority 

arbitrary acts were committed during the LPM government as before LPM 

governance Vemma’s suffering was as usual as others’ due to crisis. Thirdly, to 

eliminate an arm’s length offer by Hawthorne group tried to win arbitration even 

through bribery.182 Fourthly, intended to buy stakes at fire rate by eliminating all 

potential buyers.183 These actions appear to be a combination of the respondent’s 

mala fide acts. 

145. Thus, the tribunal is asked to find respondent breaching FET provision in article 

9.9 of CEPTA. 

 

ii. RESPONDENT IS NOT ENTITLED TO RELY ON 

INTERNATIONAL LEGAL NOTIONS OF NATIONAL SECURITY AND 

PUBLIC INTEREST AS DEFENCES 

 

1. Requirements for exercising the right to regulate are not satisfied 

by the respondent  

 

146. Article 9.8 of CEPTA prescribes that a state shall never be precluded from 

right to regulate in their territories to achieve legitimate public 

policy objectives, such as national security, the protection of 

public health, safety, the environment, public morals, social and 
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consumer protection, or the promotion and protection of cultural 

diversity.184 

147. The respondent may argue that the essential security exception is an independent 

treaty provision, however, the reasoning of Enron185 and Sempra186 this provision 

should be interpreted regarding the customary doctrine of state necessity. 

148. Necessity may be invoked if a state can establish that violation of its treaty 

obligations ‘is the only way for State to safeguard an essential interest against a 

grave and imminent peril.’187 Moreover, it must demonstrate that the breach ‘does 

not seriously impair an essential interest of the State […] towards which the 

obligation exists.’188 Thus, in the present case it will be proved that (a) respondent 

wasn’t protecting its essential interest; (b) there was no grave and imminent peril; 

(c) respondent had other means to protect its essential interest; (d) measures were 

not adequate and proportionate. The non-fulfillment of at least one criterion 

would cause overall failure.189 

 

a) Respondent wasn’t protecting its essential interest 

 

149. To achieve “legitimate public policy objectives” the measures taken by the host 

state need to be of vital interest, such as political or economic survival.190 In 

LG&E, the tribunal stated that essential interests of financial, economic, or those 

interests related to the protection of the State against any danger seriously 

compromising both internal and external situations should also be considered 

essential interests.191 

150. In the current case, respondent did not protect its essential interests since they 

were not anyhow impaired. The claimant was not anyhow threatening the 

                                                           
184 CEPTA, art. 9.8. 
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economic survival of Mekar. Instead, by declining costs investor tried to afford 

both Bonooru and Mekari people to travel.192 On top of this, 15% of Caeli’s 

overall profit was owned by Mekar in correspondence with its ownership of shares 

of the company.193  

 

b) there was no grave and imminent peril 

 

151. In Gabcikovo-Nagymaros the ICJ noted that peril had to be established 

objectively and be “imminent”.194 

152. In Enron case, it was noted that the government carried an obligation to prevent 

the worsening of the situation, but that ‘there is no convincing evidence that the 

events were out of control or had become unmanageable’.195 The same statement 

was concluded by Sempra tribunal.196 Moreover, the danger has to be “extremely 

grave” and “imminent” in the sense that it will soon occur.197 

153. However, in the case at hand, the consequences considered by the host state were 

not dangerous as in Enron case. Firstly, IMF advised, ‘to establish credibility in 

the [local] currency to avoid a debilitating economic situation’.198 The word 

“debilitate”, which is the synonym of “weakening” cannot be risen to the level 

of “fatality” of the economy. Secondly, when the Mekari government was asked 

to allow the denomination of airfare in US Dollars for the first time, this request 

was fulfilled and permitted denomination in USD not only for CA but also for all 

airlines operating in its territory in October 2017.199 This, in turn, means that the 

measure taken by respondent is not relatively significant to avoid fatal 
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consequences of the inflation of MON if the government was tolerant to permit 

for denomination of USD for all air companies in the state. 

 

c) Respondent had other means to protect its essential interest 

 

154. To invoke the necessity doctrine, a state must have no means to safeguard its vital 

interest other than breaching its international obligation.200 Respondent had other 

steps to take in response to the internal economic crisis without giving examples 

of such measures according to CMS tribunal.201 All in all, they must be the “only 

way” as was required in Article 25 of ILC.202 There had several effective ways to 

increase the credibility of the local currency that could have been invoked.  

155. “Interest rate” principle. For increasing credibility towards currency, many 

scholars have prompted to apply the policy through increasing interest rate of the 

local currency by the state herself.203 Investment tends to be attracted by higher 

interest rates, increasing both the value of and the demand for home country’s 

currency.204 In the present case, if the hostile approach by LPM government to 

“combat with investors” to bring the country back is taken into consideration, the 

interest towards MON had declined as a result of department of investors. 

156. “Export increase” principle. There is a high possibility of demand for both 

goods, and thus, for currency, in case the import of the state in question is 

relatively lower than the export.205 The economics of supply and demand dictates 

that when demand is high, prices rise and the currency is appreciated in value.206 

According to Saubhik Deb,207 higher export is a key factor to recover from any 
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fiscal crisis of local currency while others, such as Eijffinger and Goderis also 

found evidence that an exchange rate will be appreciated by higher exports.208 

157. “Supply-side” principle. It is held that economic growth for a country may be 

translated through increasing the supply of goods.209 In supply-side fiscal policy, 

practitioners often tend to focus on deregulating industries, lowering taxes, as well 

as decreasing borrowing rates to foster increased production.210 Additionally, to 

increase the value of the currency in the long-term, the government ought to try 

supply-side policies to increase competitiveness and lower costs of production, 

for instance, privatization and cutting regulations might favor the export industry 

to become more competitive in the long term.211 

158. “Selling foreign exchanges” principle. In this principle, governments are 

required to increase official interest value of local currency through selling foreign 

exchanges, for example, the US dollar, and purchasing state currency, for 

example, Mekari MON.212  Take Tejvan Pettinger’s position towards invoking 

this principle, for example, if the Chinese government sells all assets containing 

approximately 1.4 trillion USD and buys yuan instead, the former currency will 

relatively be depreciated because there will be a huge amount of USD in public 

usage.213 

159. As long as there are four and more ways to increase the credibility towards local 

currency, the approach taken by Mekar should not be considered to be “the last 

resort”. 

 

d) Measures were inadequate and disproportionate 
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160. Additionally, Professor Reinisch suggests that the more appropriate approach 

during the examination of whether a state had other means to respond to the 

critical situation ‘would probably be to incorporate requirements of adequacy and 

proportionality’ that are absent in the present case.214 

161. Particularly, Claimant’s prior condition was not considered. Specifically, it had to 

pay 250 million MON imposed penalties while airfare caps were not lifted. LPM 

government had to take this fact into account as there was no interest to use MON 

instead of USD and local currency lost its value day-by-day. 

162. Thus, Claimant submits that Respondent is not entitled to rely on essential security 

provision as enshrined in Article 9.8 of CEPTA to escape the obligations under 

the agreement. 

 

2. Alternatively, responsibility to pay compensation should not be 

overlooked 

 

163. Even if the tribunal finds Mekar acted properly and all acts should be excluded 

from breach of FET, the duty to compensate still remains as preclusion of 

wrongfulness does not prejudice the duty to compensate the material loss as was 

noted by CMS tribunal against Argentina.215 

164. There is a dispute among tribunals whether a state is obliged to pay compensation 

even its measures are not considered a violation of FET.216 Nevertheless, there is 

a key point that if the wording in the ambit does not limit the scope of obligation, 

but precludes wrongfulness, the respondent is still obliged to pay compensation.217 

Several tribunals inter alia Devas, EDF, Enron, and others followed this rule.218 

165. Acting in necessity in the Ambit of 9.8(2) states as: 
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for greater certainty, the mere fact that a Party regulates, 

including through a modification to its laws, in a manner which 

negatively affects an investment or interferes with an investor's 

expectations, including its expectations of profits, does not amount 

to a breach of an obligation under this Section.219 

The wording ‘does not amount to a breach of an obligation’ means the preclusion 

of wrongfulness but not limiting the scope of obligation.220  

166. Hence, the claimant finds Mekar must compensate all losses due to crisis even if 

the tribunal finds the respondent has appropriately acted in necessity. Further 

requirement lays calculation of compensation for losses should be in “fair market 

value” that will be proved below. 

 

 

ISSUE 4: Vemma is entitled to full compensation amounting to 1.1 billion 

USD 

167. The Respondent is under an obligation to make full reparation221 for its wrongful 

act.222 All material damages of the Claimant should be compensated as there are 

no legal and factual grounds to reduce them. Compensation ought to be estimated 

in Fair market value (1), alternatively, the market value method should not be a 

reason to reduce the total amount (2). 

 

1. Compensation needs estimating in “fair market value” principle 

 

168. According to the respondent, the valuation should be based on MV arguing the 

absence of the FMV principle in Article 9.21 of CEPTA.223 However, Claimant 

puts forward that investors of Arrakis were given a right to be entitled to 
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compensation in FMV224 and, in turn, this would be a shining example of 

breaching MFN clause as was ensured in Article 9.7. 

169. MFN provision under CEPTA is defined as  

treatment no less favorable than the treatment it accords in like 

situations of a third country and their investments for the …, and 

sale or disposal of their investments in its territory.225 

The wording “sale or disposal” refers to the stake selling on 8 October 2020 for 

400 million USD. According to the response of Mekar, this estimation of value 

was based on MV principle instead of FMV.226 By doing so, Mekar grossly 

violated MFN treatment by refusing a favor that was granted to another state’s 

investors while Vemma was unable. 

170. This method is not new for the ICSID arbitration practice that once was applied 

by the investor in Maffenzi case against the Kingdom of Spain invoking MFN 

clause in arbitral proceedings. Although different requirement was stated in 

Spain-Chile BIT, tribunal confirmed to invoke MFN clause for favor of investor 

on the ground to create the same conditions for all foreign investors.227 

171. However, according to the respondent, MFN cannot be invoked for 

compensation228 possibly arguing subparagraph 2 of Article 9.7 which excluded 

its application during dispute settlement procedure.229 Nonetheless, the 

respondent had better take into account the fact that claims are regarded on selling 

procedure on October 2020 not on ADR process as in Maffenzi case. In other 

words, MFN treatment was not fulfilled during “sale of the investment” which 

refers to the meaning of the ambit of Article 9.7(1) of CEPTA: 

Each Party shall accord to an investor of the other Party and a 

covered investment, treatment no less favorable than the treatment it 

accords in like situations, to investors of a third country and their 

investments concerning the establishment, acquisition, expansion, 
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conduct, operation, management, maintenance, use, enjoyment, and 

sale or disposal of their investments in its territory.230 

172. Under the wording of Ambit of article 9.7(1) of CEPTA MFN clause will also be 

applied not only to perform FET obligation but also during sale or disposal 

procedures of the investment granting the same privileges not lesser than third 

states. As long as acquiring 85% stakes of Vemma holdings in CA in 400 million 

USD by respondent is considered as “sale of investment”, MFN could have been 

invoked by Mekar. Since investor was deprived of right to be treated according to 

MFN provision requirements during “sale and disposal of investment” 

procedures, claimant is asking tribunal to invoke MFN clause in the calculation 

process of losses. 

173. Thus, the valuation method should be based on FMV method which “reflect its 

highest and best use”231 by refusing any reduction due to other causes inter alia 

contributory fault, act in the necessity, respondent’s economic situation. 

 

2. Alternatively, the market value method should not be a reason to 

reduce the total amount 

 

174. Even if the tribunal finds MV should be applied, the total cost estimating 700 

million USD should be the same by refusing any fact regarding contributory fault 

(a); acting in necessity (b) and dire economic situation in Mekar has already been 

considered by Claimant (d). 

175. Reparation should, as possible as, wipe out all negative consequences of the 

illegal act and re-establish the situation that might have existed if the act had not 

been committed.232 In other words, if the treaty obligations were breached, 

compensation must be in full reparation.233  
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176. In turn, most tribunals inter  alia Tethyan Copper, Bear Creek, and others  

concluded that “full reparation” should be equal to FMV even if it is valued in 

MV principle unless the investor could preserve its property from the destruction 

which the investor was unable in the case at hand.234 That is, Caeli Airways costed 

1.1 billion USD, and Vemma had received only 400 million USD.235 Thus, full 

reparation involves 700 million USD. Argues to reduce compensation are 

irrelevant as explained below. 

 

(A) There is no contributory fault by the claimant resulting in the loss 

of the investment 

 

177. Respondent argues that the amount of compensation should be reduced 

respectively owing to risky investment strategy of the claimant.236 However, 

claimant counterclaims by putting forward two arguments.  

178. Contributory fault cannot reduce compensation. Several tribunals have 

declined to apply the principle of contributory fault to reduce damages.237 

Notably, contributory fault was not even discussed by the tribunals in Tecmed238 

and Clayton, while the tribunals in Abengoa, Bear Creek, and South American 

Silver recognized this principle but found that no reduction was warranted.239 For 

example, “contributory fault” theory was rejected to be applied to ‘excuse or 

decline Respondent’s liability for its breach of the FTA’ by Bear Creek tribunal. 

Further, it was also concluded that if the tribunal were to apply this theory, causal 

link between act or omissions and losses should be demonstrated by the party 

arguing to invoke the “contributory fault” principle: 
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Respondent has the burden of proof that its breaches of the FTA, 

which the Tribunal found in its considerations above in this 

Award, were to some extent caused by Claimant.240 

As long as tribunals only admitted to apply this principle if there is a causal 

relationship between act and result, the absence of such fact – causal nexus is 

going to be proved in the following paragraph. 

179. No causal nexus. Alternatively, for the international responsibility of a state to 

be excluded or diminished based on the investor’s omission or fault, it is necessary 

not only to prove said omission or fault but also to establish a causal nexus 

between the omission or fault and the harm suffered.241 

180. Nonetheless, although risky strategies of the claimant were “ill-advised”, they 

could not lead to the failure of the whole investment. In other words, as was 

proved by export, even if prices rise again, it will not bring fatal consequences, 

but only slow the speed of growth.242 The situation for investment began to worsen 

only when certain acts by the respondent were applied through breaching FET.243 

Because the focus of reparation is remedial, rather than punitive, tribunals must 

only award compensation for damages that are a direct consequence of the State’s 

wrongful act.244 Thus, claimant has already proved actions led to the loss of the 

investment, and remaining burden of proof lays on the respondent who rose this 

issue.245  

181. An investor’s failure to mitigate losses is another factor that can be taken into 

account when determining damages. The Commentary to the ILC Articles notes 

that the question of mitigation of damages is ‘[a] further element affecting the 

scope of reparation’ and that ‘a failure to mitigate by the injured party may 

preclude recovery to that extent’.246 The principle that claimants must take 
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reasonable steps to mitigate their losses is a well-established principle in 

investment arbitration,247 and as the Middle East Cement tribunal noted, it ‘can be 

considered to be part of the General Principles of Law which, in turn, are part of 

the rules of international law’.248 In CME v. Czech Republic, the tribunal found 

that the claimant ‘was under a duty to mitigate its losses from the moment that it 

was aware of the circumstances giving rise to the breach.’249 The burden of proof 

of any facts establishing a duty to mitigate and the failure of the claimant to 

perform any obligation to take necessary steps to heal economic situation of the 

investment is on the respondent state as stated by Stati tribunal.250  

182. Nevertheless, there is only obligation to take some steps to prevent the company 

from destruction. From May through June 2019, Caeli was forced to shut down 

several loss-making routes, return aircraft to their lessors following the 

breakdown of sale and leaseback deals, lay off 30% of its staff, cancel existing 

purchase orders, and ground large parts of its fleet.251 All of these were taken 

despite such cost-cutting measures employed at that time hurt company’s 

popularity.  

183. In turn, this loss of popularity may be a reason for diminishing investment’s total 

cost, these measures should exclude investor’s responsibility as they were the only 

way to save the investment and the estimated peril was extremely grave. 

 

(B) Mekar did not act in the necessity 

 

184. For various tribunals acting in necessity was considered to exclude state 

responsibility or cut the compensation. Nonetheless, as was roved in ISSUE 3 

(ii/1), Mekar’s acts were not taken in necessity.252 

                                                           
247 Bridgestone, ¶565. 
248 AIG, ¶10.6.4.  
249 CME, ¶303. 
250 Stati, ¶1332 
251 Facts, ¶53. 
252 See ¶¶146-162 of the Memorial. 



Memorial for Claimant  

50 

 

185. Therefore, this principle cannot be invoked by the respondent to diminish 

compensation. 

 

(C) Compensation claims had already been reduced considering the 

dire economic situation in Mekar 

 

186. Further, the respondent may argue that Vemma did not own Caeli wholly holding 

85% stake at all and rest of the payment should be reduced respectively and 

economic situation in Mekar should be taken into account.253 

187. However, these arguments regarding stake based approach to compensation are 

baseless. Total compensation cost had already been reduced and 700 million USD 

should be considered the most appropriate sum to pay for both parties. Initially, 

the total cost of the bid proposal by Vemma during tender cost-an-overall 800 

million USD254 which means that the claimant spent such amount of money to 

turn Caeli into a profitable business enterprise. Additionally, 250 million MON 

penalty had been unlawfully imposed on investor that forced to pay even it was 

unreasonably higher than a profit made by investor.255 

188. Therefore, the claimant solemnly asks the tribunal that the compensation claim 

should not be reduced considering all facts to ensure justice. 
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PRAYER FOR RELIEF 

 

189. In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal 

to find that: 

 

a. it has jurisdiction over the present dispute; 

b. it ought to grant leave for CBFI to file amicus submissions and reject 

submissions from CRPU; 

c. obligations under Article 9.9 of CEPTA were breached by 

Respondent; 

d. “FMV” principle should be invoked for calculation of compensation 

amounting 1.1 billion USD. 


