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STATEMENTS OF FACTS 

Dramatis Personae 

1. Vemma Holdings Inc. (“Vemma” or “Claimant”) is an airline holding company 

incorporated pursuant to the laws of the Commonwealth of Bonooru (“Bonooru”). 

Claimant acquired the investment in Caeli Airways JSC (“Caeli Airways” or “Caeli”), a 

privatized state-owned enterprise which was suffering from great financial distress. 

2. The Federal Republic of Mekar (“Mekar” or “Respondent”) lies approximately 1,600 km 

to Bonooru’s south. After the colonial era, Mekar witnessed a period of prolonged political 

instability, exploitation of resource deposits by intermediate occupying powers, corruption 

and failures in the judicial system. 

Vemma acquires Caeli 

3. As part of a privatisation program, Mekar decided to sell a controlling stake in the State-

owned Caeli Airways (“Caeli”). On 29 March 2011, Vemma Holdings entered into a Share 

Purchase Agreement with Mekar Airservices Ltd. to purchase an 85% stake in Caeli 

Airways. Mekar maintained 15% ownership through Mekar Airservices Ltd. 

Vemma Turns Caeli into a Profitable Airline 

4. Vemma invested significant capital into Caeli Airways. From August 2011 to December 

2013, Caeli Airways was able to capitalise on a much larger demand than it had expected 

and generate significant cash-flow.   

5. Akin to other airlines, Caeli offered prices below competitors to attract existing customers, 

and to expand the overall consumer base by allowing more Mekari citizens to afford air 

travel. 

Mekar Violates The CEPTA 

6. Although Vemma's investment strategies were earning profit for both Caeli and Mekar, 

Mekar began to actively impede Vemma’s efforts. Officials from Mekar Airservices 

pushed Vemma to halt the growth of Caeli Airways.  

7. However, Vemma’s investment in Caeli began to turn sour due to a series of acts and 

omissions deliberately pursued by the Mekari State organs, government and Mekari courts. 

8. In 2016, the Competition Commission of Mekar (the “CCM”) initiated an investigation 

against Caeli. The fines associated with the first CCM investigation, along with the 
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consequence of the second investigation that was requested by Caeli Airways’ competitors, 

were unfair and arbitrary.  

9. In late 2016, although the Mekari MON began to rapidly decline in value, the CCM 

continued to require Caeli Airways to abide by the now unreasonable and unnecessary 

airfare caps. 

10. As the currency crisis continued, Mekar required Caeli Airways to price its services in 

MON despite the constantly fluctuating price of the currency and hurt Caeli Airways’ 

profitability.  

11. In 2018, Mekar’s President granted subsidies for airlines operating in Mekar yet denied 

subsidies to Caeli Airways.  

12. Caeli Airways fought these illegal actions in Mekari courts, but Vemma was denied justice. 

Even when its pleas were finally heard, Caeli’s claims on the merits were dismissed 

prematurely.  

13. Vemma later secured an offer from Hawthorne Group LLP (“Hawthorne”) for its entire 

stake in Caeli Airways. Mekar Airservices rejected the offer, deeming the price offered to 

be artificially inflated and not an arm's length commercial price. 

14. The dispute over the validity of the Hawthorne offer was submitted to arbitration under the 

rules of the Sinnoh Chamber of Commerce with the seat of the arbitration in Sinnoh. Mr. 

Rett Eichel Cavannaugh - the sole arbitrator - released the award, ruling in favour of Mekar 

Airservices.  

15. Vemma approached a Sinnoh court seeking to set aside the award on the grounds of 

corruption in Mekari judicial systems. Despite the award being set aside in Sinnoh, Mekar’s 

courts enforced the award. 

16. Vemma failed to yield another buyer for its shares. As a result, Vemma sold its stake in 

Caeli to Mekar Airservices on 8 October 2020 for 400 million USD.  
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PLEADINGS 

Part one: JURISDICTION 

1. Since international jurisprudence is clear regarding the applicable law in investment treaty 

cases: the tribunal applies the treaty itself, as lex specialis, supplemented by international 

law if necessary.1 

2. This case satisfies the jurisdictional requirements set forth in the CEPTA - the investment 

treaty between Bonooru and Mekar because: 

A. The Tribunal Has Jurisdiction Ratione Voluntatis  

B. The Tribunal Has Jurisdiction Ratione Personae  

C. The Tribunal Has Jurisdiction Ratione Materiae 

A. The Tribunal has jurisdiction ratione voluntatis 

3. Article 9.16 of the CEPTA2 provides the preconditions on which a submission of claim to 

arbitration has to satisfy: “If a dispute has not been resolved through mutual agreement, a 

claim may be submitted under this Section...” 

4. According to Article 9.16.1 of the CEPTA, a claim may be submitted if a mutual agreement 

to resolve the dispute has not been reached.3 In the present case, the Claimant made efforts 

but failed to reach a mutually agreeable resolution with the Respondent.4 In accordance 

with the terms of the CEPTA, the Claimant is permitted to pursue the arbitration. 

5. The fact that the Tribunal's powers are derived from the parties' permission is the most 

important criterion in determining its jurisdiction.5 This arbitration is governed by the 

ICSID Additional Facility Rules pursuant to the arbitration agreement.  

 
1 AAPL v Sri Lanka, [54]; Vivendi v Argentina (II), [102]. 
2 2014 Bonooru - Mekar CEPTA, Article 9.16, p.79. 
3 2014 Bonooru - Mekar CEPTA, Article 9.16.1, p.79. 
4 Notice of Arbitration, [4], p.2. 
5 Achema v Slovak, [220]. 
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a. There exists an arbitration agreement in the CEPTA 

6. The arbitration agreement is presumed to exist when the BIT contains the host State's 

standing offer to arbitrate and the investor's implied consent through its submission to 

arbitration.6  

7. Under Article 9.17 of the CEPTA, 7 the state of Mekar, the Respondent in this case, have 

expressed consent to arbitrate investment disputes as follow: 

“1. Each Party consents to the submission of a claim to arbitration under this 

Section in accordance with this Agreement. 

 2. The consent under paragraph 1 and the submission of a claim to arbitration 

under this Section shall be deemed to satisfy the requirements of:  

(a) Chapter II of the ICSID Convention (Jurisdiction of the Centre) and the ICSID 

Additional Facility Rules for written consent of the parties to the dispute; and 

(b) Article II of the New York Convention for an “agreement in writing”.” 

8. The Claimant filed a request for arbitration before the ICSID against the Respondent on 15 

November 2020.8 Hence, an arbitration agreement is established. 

b. The ICSID Additional Facility Rules shall apply 

9. By virtue of Article 9.16 of the CEPTA, the ICSID Additional Facility Rules is followed 

if the ICSID Convention and Rules of Procedure for Arbitration Proceedings do not apply.9 

On the ground that the Respondent is not a party to the ICSID Convention,10 the ICSID 

Additional Facility Rules shall govern this dispute. 

B. The Tribunal has jurisdiction ratione personae 

10. To prove that the Tribunal has jurisdiction ratione personae, the Claimant would raise two 

points: first, the claimant is a lawful investor within the ambit of CEPTA - the investment 

treaty between Bonooru and Mekar, and, second, the case satisfies the personal 

jurisdictional requirements of the ICSID Additional Facility Rules. 

 
6 Redfern, [66]. 
7 2014 Bonooru – Mekar CEPTA, p.77; Notice of Arbitration, [4], p.2. 
8 Uncontested Facts [“UF”], [63], p.40. 
9 2014 Bonooru - Mekar CEPTA, Article 9.16.2.b, p.79. 
10 UF, [20], p.31; Notice of Arbitration, [3], p.2. 
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a. Vemma is a lawful investor under the CEPTA 

11. Pursuant to Article 9.16.1 of the CEPTA,11 only an investor can submit a claim to 

arbitration. The CEPTA provides the definition of an ‘investor’ in Article 9.112 as follow:  

“Investor means a natural person with the nationality of a Party or an enterprise 

with the nationality of a Party or seated in the territory of a Party that seeks to 

make, is making or has made an investment in the territory of the other Party.” 

This definition sets out two criteria: (i) a natural person with the nationality of a 

Party or an enterprise with the nationality of a Party, and (ii) it seeks to make, is 

making or has made an investment in the territory of the other Party.” 

12. In this case, the Claimant is an enterprise with the nationality of Bonooru as Vemma 

Holdings satisfies the definition of ‘an enterprise of a Party’ laid down in the same article, 

which provides that: 

“an enterprise of a Party is:  

(a) an enterprise that is constituted or organised under the laws of that Party and 

has substantial business activities in the territory of that Party; or  

(b) an enterprise that is constituted or organised under the laws of that Party and 

is directly or indirectly owned or controlled by a natural person of that Party or by 

an enterprise mentioned under paragraph (a).” 

13. The Claimant, Vemma Holdings, falls within the first category for two reasons: 

(i) Vemma was constituted under the laws of Bonooru 

14. The Bonoori government decided to privatize BA Holdings following the Privatisation of 

Enterprises Act 1972,13 and established Vemma Holdings as BA Holdings’ successor.14 

The Bonoori government assigned Vemma to operate Royal Narnian.15 

(ii) Vemma has substantial business activities in the territory of Bonooru 

 
11 2014 Bonooru - Mekar CEPTA, Article 9.16.1, p.79. 
12 2014 Bonooru - Mekar CEPTA, Article 9.1, p.73. 
13 UF, [7], p.29. 
14 UF, [9], p.29. 
15 UF, [9], p.29. 
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15. Vemma has the objective to conduct business as a national airline of Bonooru.16 As it 

operates the national airline, it is reasonable that Vemma has substantial business activities 

in the territory of Bonooru. 

16. Therefore, the Claimant is an enterprise with the nationality of Bonooru. In combination 

with the fact that Vemma did make an investment within the territory of Mekar,17 the 

Claimant satisfies all criteria of an investor under the CEPTA. 

17. In addition, there may be contention with whether the CEPTA would allow state-owned 

enterprises (hereinafter SOEs) to qualify as an investor. Notwithstanding whether Vemma 

is a SOE, by virtue of Vienna Convention on the Law of Treaties that both Mekar and 

Bonooru are parties to,18 a treaty shall be interpreted in accordance with the ordinary 

meaning of the terms in the light of its objects and purpose as well as context.19  

18. The ordinary meaning of Article 9.1 as well as the treaty’s objectives and context show 

that it covers both state-owned and private enterprises. In particular, the objectives of the 

CEPTA, as laid down in Article 1.3,20 is to eliminate barriers and create more opportunities 

to enhance trade cooperation between Mekar and Bonooru, whereas the context in which 

the treaty was drafted21 is that around 2008-2010, the issue of SOEs was a contentious 

point in the Mekari cabinet as they planned to privatize SOEs and attracted more 

investors.22 In light of such objectives and context, it can be perceived that nothing in the 

text of this article indicates that it excludes SOEs. Hence, the CEPTA does not bar state-

owned enterprises within the ‘investor’ definition and Vemma has the ability to submit 

claims as an investor under the CEPTA. 

b. The case satisfies the personal jurisdictional requirements of the ICSID 

Additional Facility Rules 

19. Article 2 of the ICSID Additional Facility Rules provides for the Tribunal jurisdiction.23 

Under the Rules, the Centre’s jurisdiction extends to legal disputes arising out of an 

 
16 Annex IV, Memorandum of Association of Vemma Holdings Inc, [3.a], p.44. 
17 UF, [25], p.32. 
18 UF, [66], p.40. 
19 VCLT, Article 31(1); ILC, Fragmentation of international law: difficulties arising from the 

diversification and expansion of international law, [168]. 
20 2014 Bonooru - Mekar CEPTA, Article 1.3, p.72. 
21 UF, [20], p.31. 
22 UF, [18], p.30. 
23 Additional Facility Rules, Article 2. 
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investment between a Contracting State and a national of another State.24 The main issue, 

as the Respondent contended, is that Vemma acted on behalf of the Bonoori government 

and hence, cannot be considered ‘a national of a State’, but rather a State itself.25 

20. In order to determine the legal capacity on which the Claimant was acting when making 

the investment, the Claimant would like to employ the Broches Test. With respect to the 

ICSID whose jurisdiction does not extend to state-to-state arbitration, the Broches Test 

would provide useful guidance on how to determine the ability to pursue a claim of a 

mixed-economy entity or state-owned enterprise.26 In particular, the test provides that: “a 

mixed economy company or government-owned corporation should not be disqualified as 

a ‘national of another Contracting State’ unless it is acting as an agent for the government 

or is discharging an essentially governmental function.”27  

21. In line with the test, Vemma, even if it is a SOE, should not be disqualified as a national 

of a state because first, it is not an agent of the Bonoori government and second, it did not 

discharge essentially governmental functions. 

22. The date when the investor’s request for arbitration is registered determines the Tribunal’s 

jurisdiction.28 Since, the claimant submitted on 15 November 2020, any evidence that the 

Respondent after the day which includes the fact that Bonooru increased its shares to 55%, 

replaced Vemma’s board of directors with governmental functionaries and equip its legal 

team with lawyers from Bonooru’s justice department is irrelevant to the present dispute. 

(i) Vemma did not act on the investment as an agent of the Bonoori 

government 

23. When looking at the structural point of view, factors to be considered include state 

ownership and state control.29 

24. In terms of state ownership, within the frame of Vemma’s investment in Caeli Airways, 

the state of Bonooru only owned 31-38% shares, remaining a minority shareholder.30 

 
24 Additional Facility Rules, Article 2. 
25 Response to Notice of Arbitration, p.6.  
26 Chijioke Chijioke-Oforji, Sovereign Wealth Funds And State-Owned Enterprises As Claimants Under 

International Investment Agreements And ICSID, p.329-330. 
27 Aron Broches, Selected Essays, 202. 
28 CSOB v Slovak, [31]. 
29 Maffezini v Spain, [77]. 
30 UF, [10], p.29. 
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25. In terms of state control, in accordance with the Articles of Association of Vemma 

Holdings, Vemma’s shareholders can independently vote for its Board of Directors, who 

play the key management role in Vemma and decide the business strategy for the enterprise 

without state interference.31  

26. The Articles of Association of Vemma Holdings also sets out one director position reserved 

for government officials.32 This is only one out of 8 director positions33 and it is a non-

executive one.34 This represents 30% shares that Bonooru consistently owned in Vemma. 

This fact cannot prove that Vemma is under total control of Bonooru. 

27. In respect of the findings that Bonooru manipulated Vemma’s meetings to pass decisions 

in their favor35. This cannot translate to the state of Bonooru consistently and wholly 

controlling Vemma and Vemma’s conduct in the investment is not attributed to the state. 

In the case of Jan De Nul v Egypt, the Tribunal has stated that: “International jurisprudence 

is very demanding in order to attribute the act of a person or entity to a State, as it requires 

both a general control of the State over the person or entity and a specific control of the 

State over the act the attribution of which is at stake; this is known as the “effective control” 

test.” 36 Not only did the state of Bonooru have little control over Vemma, there is also no 

evidence that Bonooru directed Vemma’s decision to invest in Caeli Airways. If it was the 

case, it wouldn’t take the state of Bonooru until March 2021 by increasing its shares to 

55% in order to restructure Vemma.37  

28. As the corporate framework is not the determinative factor,38 an entity’s agency shall be 

determined by its functions, which is analyzed in the second limb of the Broches Test. 

(ii) Vemma did not discharge essentially governmental functions in the 

investment in Caeli Airways 

29. Vemma’s conduct in the investment in Caeli Airways is commercial in nature and none of 

it is an essentially governmental function. 

 
31 Annex IV, Articles of Association of Vemma Holdings Inc., [152], p.45. 
32 Annex IV, Articles of Association of Vemma Holdings Inc., [152.4], p.46. 
33 Annex IV, Articles of Association of Vemma Holdings Inc., [152.2], p.46. 
34 Annex IV, Articles of Association of Vemma Holdings Inc., [152.4], p.46. 
35 Procedural Order No.3, [3], p.86. 
36 Jan De Nul v Egypt, [173]. 
37 UF, [64], p.40. 
38 Maffezini v Spain, [79]. 
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30. Regarding Bonoori people’s mobility rights under Article 70 of the Constitution Act,39 the 

government of Bonooru has to ensure that every Bonoori citizen is guaranteed travel not 

only to the islands within the country’s territory but also they have the right to leave its 

territory. Vemma Holdings was assigned the responsibility to ensure mobility rights.40 

Such responsibility is certainly a governmental function.  

31. However, as the Tribunal in the case of BUCG v. Yemen has suggested that the Tribunal 

should look at the functions in the specific-fact context, herein the investment in Caeli 

Airways, this function holds no pertinence to the present dispute. Even when the 

Respondent raises the argument that Bonoori people’s mobility rights extend to outside the 

territory of Bonooru, in the process of privatizing BA Holdings, the Claimant’s 

predecessor, the then Bonoori Prime Minister, in response the people’s concern over their 

mobility rights, stated that: “Bonooru Air’s intended successor will be directed to ensure 

that it operates routes to our most remote islands.” Additionally, the Bonoori Constitutional 

Court also concluded that Vemma Holdings ensures that Royal Narnian will continue to 

operate routes of significance to mobility of disparate communities in Bonooru.41 It is 

apparent that the one who directly discharged the governmental function to ensure mobility 

rights is the Royal Narnian, the successor airline from Bonooru Air42 and Vemma, as the 

company operating the Royal Narnian would use the airline for the public interest of the 

Bonoori people.43 Therefore, the function to ensure mobility rights for Bonoori people that 

Vemma used Royal Narnian for is irrelevant to Vemma’s investment in another airline, 

herein Caeli Airways. 

32. Rather than providing transportation for Bonoori people, the Claimant’s purpose to invest 

in Caeli Airways is to gain profit. To become an investor in Caeli Airways, the Claimant 

joined a tendering process,44 competed with 3 other competitors45 and succeeded based on 

its commercial merits as it was the highest bidder. 46 It did not act in governmental capacity, 

 
39 Annex I, Constitution Act of Bonooru, 1947, p.41. 
40 Annex III, Constitutional Court of Bonooru on Privatisation of BA Holdings, p.43; Annex IV 

Memorandum of Association of Vemma Holdings, [3.h], p.44. 
41 Annex III, Constitutional Court of Bonooru on Privatisation of BA Holdings, p.43. 
42 UF, [8], p.29; Annex III, Constitutional Court of Bonooru on Privatisation of BA Holdings, [59], p.43. 
43 Annex III, Constitutional Court of Bonooru on Privatisation of BA Holdings, p.43. 
44 UF, [22], p.31. 
45 UF, [22], p.31. 
46 UF, [24], p.31. 
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but rather acted like any contractor trying to achieve the best deal as Vemma had stated: 

“Caeli’s contracts with Phenac International Airport would be lucrative to any investor…. 

This opportunity 1030 offers unparalleled access to Mekar’s airline market to Vemma, one 

we are keen to take advantage of.”47 

33. Even when there is argument about the subsidies granted to Vemma under the Horizon 

2020 Scheme by the Bonoori government, Vemma’s conduct cannot be attributed to 

Bonooru. The Horizon 2020 Scheme is a part of the Caspian Project which was aimed to 

promote trade in the Greater Narnian region48 and served the interest of the state of 

Bonooru. However, under the Horizon 2020 scheme which focused on boosting Bonoori’s 

tourism,49 enterprises investing in tourism in general can receive subsidies. The Tribunal 

in the case of Hamester v Ghana has concluded: “it is not enough for an act to have been 

performed in the general fulfilment of some general interest, mission or purpose to qualify 

as an attributable act.”50 Here, the interest of the Bonoori government which is to boost 

tourism could also be in the interest of a commercial carrier to gain profit, namely Vemma 

when it made the investment in Caeli Airways. This does not mean that this conduct or 

function is reserved entirely and only for a state entity or governmental in nature. In fact, 

any other tourism company could have acted in the same manner as Vemma.  

34. Even when Vemma did have intention to contribute to the interest of the state of Bonooru, 

it is not the element of state interest that matters, but the exercise of governmental 

authority.51 There is no evidence that this investment is conducted in governmental 

authority to serve the interest of the Bonoori government. 

35. In fact, throughout its participation in Caeli Airways, Vemma has adopted strategies to 

improve Caeli Airways’ difficult financial situation and enhance its profits. In 2012, 

Vemma took advantage of piqued tourism interest in Mekar and offered low-fare, long-

distance flights into Mekar.52 In 2013, Caeli Airways was able to increase its venue and 

 
47 UF, [23], p.31. 
48 UF, [28], p.32; UF, [4], p.28. 
49 UF, [28], p.32. 
50 Hamester v. Ghana, [202]. 
51 Jan De Nul v Egypt, [170]. 
52 UF, [29], p.33. 
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refinance its financial debt.53 It is unreasonable to perceive that Vemma participated in 

Caeli Airways to serve the interest of the Bonoori government. 

36. Even when Vemma’s strategies incurred losses in 2014, the fact that the Claimant 

concentrated on routes between Mekar and Bonooru54 indicates its commercial 

undertaking, rather than a governmental act. As the fall-winter losses in 2014 were far 

lesser than those in 2013,55 it is reasonable that Vemma believed the spring-summer 

revenues could cushion such losses56 and since the routes between Mekar and Bonooru are 

of high traffic,57 business would usually focus on the most profitable routes to operate on. 

Indeed, other competitors also quickly offer low-fare flights on such routes.58 Vemma acted 

just like any other private entity in the market. 

37. As essentially governmental functions are governmental in nature or which are otherwise 

normally reserved to the State, or which by their nature are not usually carried out by 

private businesses or individuals.59 In this case, none of Vemma conduct within the 

investment are sufficiently evidenced to be essentially governmental functions. 

38. For the reasons above, the Claimant establishes that the Tribunal has jurisdiction over the 

dispute as Vemma qualifies as a national of a state. 

C. The Tribunal has jurisdiction ratione materiae 

39. Under Article 9.16 of the CEPTA, only investors can submit claims of arbitration. Hence, 

the dispute has to be in connection with an investment in the territory of the host State. 

40. Pursuant to Article 9.1 of the CEPTA, investment means every asset that an investor owns 

or controls, directly or indirectly, that has the characteristics of an investment, including 

such characteristics as the commitment of capital or other resources, the expectation of 

gain or profit, or the assumption of risk. Forms that an investment may take include:  

“…. 

(b) shares, stock, and other forms of equity participation in an enterprise;  

(c) bonds, debentures, other debt instruments and loans.  

 
53 UF, [30], p.33. 
54 UF, [33], p.33. 
55 UF, [33], p.33. 
56 UF, [30], p.33. 
57 UF, [30, 33], p.33. 
58 UF, [33], p.33. 
59 Maffezini v Spain, [77]. 
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…. (h) other tangible or intangible, movable, or immovable property, and related 

property rights, such as leases, mortgages, liens, and pledges.” 

41. Vemma invested following assets in Caeli Airways: 

● Vemma acquired 85% stake in Caeli Airways,60 thereby satisfying the 

requirement of ‘shares.’ 

● Vemma agreed to lease contracts for aircraft to Caeli Airways,61 thereby 

satisfying the requirement of ‘leases.’ 

● Vemma refinanced for the remainder of Caeli’s debt liability from PJSC 

Bonoorian People’s Bank,62 thereby satisfying the requirement of ‘debt 

loans.’ 

42.  Accordingly, Vemma’s assets in Caeli Airways constituted investments in the meaning of 

Article 9.1 of the CEPTA. 

  

 
60 UF, [26], p.32. 
61 UF, [23], p.31. 
62 UF, [23], p.31; [30], p.33. 
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Part two: ADMISSIBILITY OF AMICI SUBMISSIONS 

43. In accordance with article 9.19 of the CEPTA, the Tribunal may accept and consider 

written amicus curiae submission regarding a matter of fact or law within the scope of the 

dispute that may assist the tribunal in evaluating the submissions and arguments of the 

disputing parties from a person or entity that is not a disputing party but has a significant 

interest in the arbitral proceedings.63 

44. The Claimant concedes that, in accordance with the arbitration rules most applicable in the 

present dispute, the Tribunal may refer to article 41.3 of ICSID Additional Facility Rules, 

which establishes three criteria of amicus curiae.64 Based on such criteria, the Claimant 

would like the amicus submission from the Consortium of Bonoori Foreign Investors 

(“CBFI”) to be accepted, while the submission from the external advisors to the Committee 

on Reform of Public Utilities (“CRPU”) to be rejected. 

A. The Tribunal should grant the leave for filing an amicus submission from the 

CBFI 

a. The CBFI has satisfied all 3 criteria of an amicus curiae 

45. Firstly, that the CBFI's submission would assist the Tribunal by bringing a perspective 

different from that of a disputing party. In their submission, their knowledge of the Bonoori 

business landscape and standing of state-linked enterprises in international investment 

arbitration65 can provide the Tribunal insight to determine the issue of investor’s standing. 

In particular, in their application, 38 Bonoori investors have stated that Bonooru’s business 

landscape follows free-market principles without direction or instruction of the Bonoori 

government on entities, irrespective of their ownership structure.66 This knowledge is 

beyond the submission that both parties had discussed. 

46. Secondly, the CBFI would address a matter within the scope of the dispute, namely the 

Investor-State dispute settlement regime.67 

 
63 CEPTA, Article 9.19, p.80. 
64 ICSID Additional Facility Rules, Article 41.3. 
65 Amicus Submission by the Consortium of Bonoori foreign investors, [10], p.16-17. 
66 Ibid. 
67 Ibid. 
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47. Thirdly, CBFI has a significant interest in the proceedings as 38 members of the CBFI hold 

investment rights in Mekar.68 

b. There is no conflict of interest 

48. The fact that two members of the CBFI are currently pursuing claims against the Federal 

Republic of Mekar and Laparas, also a member of the CBFI, is advising Vemma on funding 

strategies may raise the issue of conflict of interest.  

49. Lapras’ activities, in relation to this dispute, were restricted to advising Vemma in potential 

litigation funding and funders.69 Lapras merely advised Vemma on a funding plan which 

Vemma may or may not adopt. Lapras would have no direct financial interest in the 

outcome of the case.  

50. Two CBFI members who are pursuing claims against the Respondent are not members of 

the CBFI’s committee. The CBFI’s submission would represent Bonoori investors 

investing in the Greater Narnian region and internationally.70 Hence, the Claimant submits 

that there is no conflict of interest in granting CBFI the leave to file amicus submission. 

c. There is public interest in accepting the CBFI as amicus curiae 

51. In the case of Apotex v. USA, the subject-matter of an arbitration proceeding is to be 

considered of public interest when the decisions in that arbitration are likely to affect 

individuals or entities beyond the Disputing Parties.71 Here, the impact of this case on the 

interpretation of investor-state dispute settlement provisions affects all Bonoori businesses, 

who are frequent investors in Mekar as well as the Greater Narnian region. Yet they have 

no other voice before the Tribunal. Therefore, there is public interest in accepting the CBFI 

as amicus curiae. 

B. The Tribunal should bar the amicus submission from the external investors to 

CRPU 

52. Regarding the amicus submission from the external advisors to CRPU, ICSID Rules 

requires the amicus curiae to address a matter within the scope of the dispute only. The 

amicus submission from the external advisors to the CRPU has raised the issue of the 

 
68 Amicus Submission by the Consortium of Bonoori foreign investors, [6], p.16. 
69 Procedural Order No.3, [12], p.87. 
70 Amicus Submission by the Consortium of Bonoori foreign investors, [2], p.16. 
71 Apotex v USA, [35]. 
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ratione legis jurisdiction of the Tribunal. In the case of United Parcel Service of America 

Inc. v. Canada,72 jurisdiction is an inappropriate matter for an amicus curiae to raise. 

Moreover, this falls outside the scope of the dispute since neither party had addressed such 

an issue before the Tribunal. Hence, the Claimant requested the tribunal to reject the 

submission from the external advisors to the CRPU. 

53. In conclusion, the Claimant submits that the Tribunal has jurisdiction over the case as 

Vemma qualifies as a national of a State and the Tribunal should grant the leave to file 

amicus submission from CBFI as well as bar the submission from external advisors to 

CRPU.  

 
72 UPS v Canada, [71]. 
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Part three: FAIR AND EQUITABLE TREATMENT 

54. Fair and equitable treatment is an important principle which requires host states to treat 

foreign investments fair and equitable. The presence of the principle can be traced back to 

the 1950’s, although never ratified, the 1959 Draft Convention on Investment Abroad 

significantly impacted on treaty practice. In terms of Article 1 “each Party shall at all times 

ensure fair and equitable treatment of property of the nationals of the other Parties”.73 This 

proves the long standing of the principle. 

55. Although it can be interpreted in different ways, the interpretations contain similar 

elements. The tribunal in Lemire v Ukraine case identified the following components for 

the fair and equitable standard: “(i). whether the State has failed to offer a stable and 

predictable legal framework; whether the State made specific representations to the 

investor; whether due process has been denied to the investor; (ii) whether there is absence 

of transparency in the legal procedure or in the actions of the State; whether there has been 

harassment, coercion, abuse of power or other bad faith conduct by the host State; whether 

any of the actions of the State can be labeled as arbitrary, discriminatory, or inconsistent”.74 

56. In Electrabel S.A v Hungary, the tribunal described fair and equitable treatment as follows: 

“The obligation to provide fair and equitable treatment comprises of several elements, 

including an obligation to act transparently and with due process; and to refrain from taking 

arbitrary or discriminatory measures or from frustrating the investor’s reasonable 

expectations with respect to the legal framework adversely affecting its investment”.75 

57. Further, the tribunal in Rumeli v Kazakhstan held that “fair and equitable standard 

encompasses inter alia the following concrete principles: the State must act in a transparent 

manner; the State is obliged to act in good faith; the State’s conduct cannot be arbitrary, 

grossly unfair, unjust, discriminatory or lacking in due process”.76  

58. In our present dispute, the governing treaty is CEPTA. Article 9.9 of this treaty stipulates 

that “each Party shall accord in its territory to covered investments of the other Party and 

to investors with respect to their covered investments fair and equitable treatment and full 

 
73 Palombino Fair and Equitable Treatment and the Fabric of General Principles 2012 (11). 
74 Lemire v Ukraine, [259-284]. 
75 Electrabel  S.A v Hungary, [7.74]. 
76 Rumeli v Kazakhstan, [583]. 
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protection and security”.77 Measures constituting a violation of the Fair and equitable 

standard under CEPTA include, inter alia: denial of justice, breach of due process, arbitrary 

conduct, discriminatory conduct, abusive treatment of investors, and a breach of any further 

elements of the fair and equitable treatment obligation adopted by the Parties in accordance 

with Article 9.22.78 

59.  The Claimant argues that, with regard to its investment in Mekar, the Respondent 

conducted a series of acts that amounted to arbitrariness, denial of justice, and 

discrimination against the Claimant. 

A. The Respondent acted in an arbitrary manner 

60. Article 9.9.2.c of CEPTA stipulates that “A Party breaches the obligation of fair and 

equitable treatment if a measure or measures constitute arbitrary conduct”.79 

61. Investment treaties rarely define the term “arbitrary”. When defining this term, tribunals 

typically refer to their dictionary definitions,80 or adopt81 the approach of the International 

Court of Justice (ICJ) in the ELSI case,82 which defined arbitrariness as  

“a wilful disregard of due process of law, an act which shocks, or at least surprises, 

a sense of juridical propriety”.83  

62. In the same vein, Professor Schreuer has defined as “arbitrary” a measure that: inflicts 

damage on the investor without serving any apparent legitimate purpose; is not based on 

legal standards but on discretion, prejudice or personal preference; is taken for reasons that 

are different from those put forward by the decision maker; and is taken in willful disregard 

of due process and proper procedure.84  

63. In this case, the Claimant argues that the Respondent acted in an arbitrary manner as it 

conducted measures that significantly affected the investments of investors and without 

any legitimate purpose. 

a. Consideration of the Monopoly and Restrictive Trade Practice Act 

 
77 2014 Bonooru - Mekar CEPTA, Article 9.9.1, p.76. 
78 2014 Bonooru - Mekar CEPTA, Article 9.9.2, p.76. 
79  2014 Bonooru - Mekar CEPTA, Article 9.9.2, p.76. 
80 Occidental v. Ecuador, [162]. 
81 LG&E v Argentina, [146]. 
82 Elettronica Sicula S.p.A., [128]. 
83 Ibid. 
84 EDF v Romania, [303]. 

https://jusmundi.com/en/document/wiki/en-protection-from-arbitrary-or-discriminatory-treatment
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64. First of all, it must be noted that while the Monopoly and Restrictive Trade Practice Act 

(hereinafter the MRTPA) is a domestic law of Mekar and Respondent has all the right to 

interpret their laws, such rights must always be in compliance with their obligation not to 

use such power arbitrarily. Hence, the tribunal, when interpreting whether there existed or 

not a violation of the Fair and equitable standard, ought to consider whether the Respondent 

acted in accordance or not with the legal standards that were put in place. 

65. Second, the MRTPA was particularly amended for the sake of attracting investors and 

played a crucial role during the course of their investments.85 

66. Therefore, the tribunal ought to take the MRTPA into consideration as this instrument is 

of significant importance to determine the violations of the Respondent. 

b. The Respondent conducted an arbitrary investigation 

67. According to the MRTPA Chapter III, paragraph 2(a), the Competition Commission of 

Mekar (hereinafter the CCM) is allowed to open a suo moto investigation when a single 

corporation obtains a market share greater than 50%.86 However, in the present case, the 

CCM initiated its first investigation against Caeli at a point when Caeli’s market share in 

Mekar was only 43%.87 

68. While the MRTPA does provide for the discretion of the CCM to open investigations, this 

discretion must be exercised only upon industries requiring special attention.88 The CCM 

failed to prove that Caeli was a special industry that required such attention and instead 

merely used another method to meet the 50% market share requirement,89 which was 

combining the market share of Caeli and the Royal Narnian, a combination which under 

the MRTPA would not be permitted. 

69. The CCM stated that there was evidence of preferential slot trading between the Royal 

Narnian and Caeli.90 However, fellow members in the Moon Alliance should not have been 

considered by the CCM, since airline alliances and slot-trading are common forms of 

 
85 UF, [19], p.30. 
86 MRTPA, Chapter III.2(a), p.47. 
87 UF, [36], p.34. 
88 MRTPA, Chapter III.2(a), p.47. 
89 UF, [36], p.34. 
90 Ibid. 
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cooperation in the global airline industry,91 and these are not grounds for concern about 

collusion. Furthermore, the CCM has never investigated any airlines alliance members 

active in Mekar, alone or in combination,92 and the domestic law of Mekar does not enlist 

preferential slot trading as a violative act. 

70. In the alternative, even in the situation when Caeli was considered a special industry 

requiring special attention, paragraph 2 requires in addition that the corporation to be 

investigated must pose a unique threat to the competition in the market and that there must 

be evidence that it is likely to push competitors out of the market.93 No evidence at all was 

provided with regard to these matters.  

71. Hence, the grounds for opening an investigation in the first place were not met. 

c. The Respondent arbitrarily imposed airfare caps on the Claimant 

72. Following the investigation, the CCM went ahead and imposed airfare caps upon Caeli.94 

While paragraph 4e of the MRTPA explicitly requires to specify a period of time for these 

measures and only keep them in place when necessary and proportionate, the facts show 

that the CCM arbitrarily maintained these airfare caps for more than 3 years,95 even in the 

context of a declining economic crisis in Mekar and even at times when the Claimant was 

unable to secure any profit at all.96 

73. At the moment of implementing the caps, no time limit was specified by the CCM with 

regard to its imposition. Following the results of the first investigation, the CCM decided 

to maintain the airfare caps until the second investigation was completed,97 even when the 

Claimant was not even able to secure a steady stream of revenue.98 More unexpectedly, 

when the result of the second investigation was released, during which Caeli was in a state 

of deeper financial distress, the CCM still continued to keep those caps upon Caeli, then 

stating that they must be kept in place until Caeli’s market share, with its fellow member, 

 
91 Babic, Danica, and Milica Kalic. “Airline route network expansion: Modelling the benefits of slot 

purchases." Journal of Air Transport Management 23 (2012): 25-30. 
92 UF, [36], p.34. 
93 MRTPA, Chapter III.2(b)(c), p.47. 
94 UF, [37], p.34. 
95 UF, [37], p.34 and [55] p.38. 
96 UF, [49], p.37. 
97 UF, [45], p.36. 
98 UF, [40], p.35. 
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were to fall below 40%.99 No reason was indicated by the CCM with regard to this 

percentage.  

74. In light of its preamble, the MRTPA was amended to prevent practices having an adverse 

effect on competition, to promote and sustain competition in markets, to protect the 

interests of consumers, and to ensure freedom of trade carried on by other participants in 

markets.100  

75. By keeping in place the airfare caps at times when Caeli was suffering great losses in the 

market and was, in all certainty, not a threat to any competitors in the market, the CCM 

went against the objectives of the MRTPA and prevented Caeli from having a position in 

the market, let alone having a sustainable competition. The Claimant has a legitimate 

concern that the CCM was targeting Caeli until its market share was reduced and its 

position in the Mekari market was threatened. 

76. The Respondent may invoke their right to regulate under article CEPTA article 9.8 to 

justify this act of arbitrariness, however, this article clearly points out when a state can 

exercise its right to regulate.101 In 2016, there were no such conditions that violated public 

health, safety, the environment or any other public objectives listed in the article. 

Moreover, even if the Respondent seeks to rely on the consumer protection, the facts 

clearly show that at the point in time, consumers of Mekar were enjoying the effect of the 

Claimant’s enterprise, since they were having competitive airline prices, greater airline 

programs and offers,102 and there was no threat at all to consumers. Hence, the Respondent 

could not rely on this article to justify the arbitrary conduct by the CCM. 

77. The Claimant argues, therefore, that the investigation conducted by the CCM as well as the 

maintenance of the airfare caps, were arbitrary in nature; as first, they caused significant 

losses to the Claimant, prevented it from gaining any profit at all, and second and more 

importantly, no legitimate purpose nor reasonable justification was given for these 

conducts. 

B. The Respondent acted in a discriminatory manner 

 
99 UF, [49], p.37. 
100 MRTPA, Preamble. 
101 2014 Bonooru - Mekar CEPTA, Article 9.8, p.76. 
102 UF, [35] p.34. 



21 

 

78. Article 9.9.2.c of CEPTA stipulates that “A Party breaches the obligation of fair and 

equitable treatment if a measure or measures constitute discriminatory conduct”.103 

79. Discrimination occurs when investors in like circumstances receive less favorable 

treatment without justification.104 Hence, a finding on discrimination depends on three 

factors: first, like circumstances; second, differential treatment; and third, lack of 

justification. 

80. The Claimant argues that the Respondent violated the obligation of non-discrimination 

under the CEPTA by allowing other airlines to receive subsidies under Executive Order 9-

2018 but rejecting it. 

a. The investors were in like circumstances 

81. Likeness in circumstances exists when the compared investors produce competitive and 

substitutable goods and services.105 

82. In this case, both Vemma Holdings and Arrakis Holdings were investors who owned 

foreign airlines in Mekar, respectively Caeli, JetGreen, and Star Wings.106 Furthermore, 

they all provided transport to the Mekari citizens, contributed to the economy of Mekar, 

and suffered financially as a result of the economic crisis in Mekar 

Hence, the Claimant and the other airlines were in “like circumstances”. 

b. The investors received differential treatment 

83. Discrimination effect is the decisive factor to ascertain differential treatment.107As 

formulated by Merrill & Ring Forestry:  

“regulations which end-up creating benefits for a certain industry, to the detriment of 

an investor, might be incompatible with what that investor might reasonably expect 

from a government”.108 

84. In this case, it must be taken into account that this particular Executive Order 9-2018 was 

passed with the sole purpose of alleviating the airline industry’s concerns.109 As Caeli was 

 
103  2014 Bonooru - Mekar CEPTA, Article 9.9.2,  p.76. 
104 Saluka v The Czech Republic, [313]. 
105 Paushok v Mongolia, [315]. 
106 UF, [46] p.36. 
107 Electrabel S.A v Hungary, [307]. 
108 Merrill & Ring Forestry, [233]. 
109 UF, [46], p.36. 
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one of the airlines most impacted by the crisis and was facing significant losses in the 

Mekari market,110 it applied to receive such subsidies. However, while other airlines like 

Jet Green and Star Wings were granted subsidies,111 Caeli’s application was rejected.112  

Hence, the Claimant was treated less favorably than the other investors. 

c. No justification was given for such differential treatment 

85. A differential treatment is deemed unjustified when the reason behind a measure is 

different from the one invoked by the State during the implementation.113 

86. Concerning the denial of subsidies for Caeli, the only reason invoked by the Respondent 

was that Caeli enjoyed “unique advantages”,114 referring to the subsidies Caeli received 

under the Horizon 2020 programme. However, it could apparently be seen that Jetgreen 

and Star Wings received even greater subsidies from their home states than Caeli did,115 

and that just a few months after this decision, Caeli was pushed to the brink of 

bankruptcy.116 Indeed, Caeli was far from being in an advantageous position. 

87. The Respondent may argue that granting the subsidies could allow Caeli to once again 

dominate in the airline industry and hurt the competition in the market. However, the 

contrasting times must be taken into account. 

88. Until September 2016, Caeli was, in all certainty, one of the most profitable airlines in 

Mekar.117 However, by September 2018, the date when the Executive Order was passed, 

the situation was completely different as Caeli was experiencing a devastating economic 

situation and was struggling to have a place in the market.118 

89. Hence, it would be unreasonable for the Respondent to cite such reasons to justify the act 

of discrimination against the Claimant, especially when the sole purpose of this Executive 

 
110 UF, [41], p.35 and [48], p.37. 
111 UF, [46], p.36. 
112 UF, [47], p.37. 
113 Dolzer “Fair and equitable treatment: Today’s contour” 2013. Santa Clara Journal of International Law 

12(1)  
114 UF, [46], p.37. 
115 UF, [46], p.37. 
116 UF, [51], p.37. 
117 UF, [35], p.34. 
118 UF, [46], p.36. 
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Order was to alleviate the damages of the airline industry and Caeli was in all probability 

one of the most damaged airlines at the time. 

90. Thus, the Respondent failed to justify the differential treatment upon Caeli and the other 

airlines. 

C. The Claimant was denied justice in Mekar 

91. Article 9.9.2.a of CEPTA stipulates that “A Party breaches the obligation of fair and 

equitable treatment if a measure or measures constitute denial of justice in criminal, civil 

or administrative proceedings”.119 

92. As judged by the tribunal in the Azinian, Davitian, & Baca vs United Mexican States case, 

a denial of justice is caused if the relevant courts refuse to entertain a suit or subject it to 

undue delay; if they administer justice in a seriously inadequate way; or if there is clear 

and malicious misapplication of the law.120 

93. Crawford and Brownlie also provided a detailed definition of denial of justice, referring to 

situations “when there is a denial, undue delay or obstruction of access to courts, gross 

deficiency in the administration of the judicial or remedial process, failure to provide those 

guarantees which are generally indispensable to the proper administration of justice or a 

manifestly unjust judgment”.121 

94. In the instant case, the Claimant was subjected to undue delay, an improper judgement, and 

the enforcement of an erroneous award. 

a. The Claimant was subjected to undue delay 

95. Concerning the arbitrary decision of maintaining the airfare caps upon Caeli during the 

economic crisis, the Claimant submitted a claim against the CCM seeking for its relief.122 

However, while this claim was registered on 27 March 2018, a hearing was scheduled only 

in April 2019, 13 months later.123 Facing atrocious conditions at the time, the Claimant 

urged for an immediate hearing but, again, was rejected by the Court Registrar.124 

 
119  2014 Bonooru - Mekar CEPTA, Article 9.9.2, p.76. 
120 Azinian v. Mexico [102]. 
121 Crawford, James, and Ian Brownlie. Brownlie's principles of public international law. Oxford 

University Press, USA, 2019, p. 603. 
122 UF, [44], p.36. 
123 UF, [44], p.36. 
124 Ibid. 
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96. The Respondent may argue that its population grew significantly from 1980 to 2015 and 

the average time to hear a case, as a consequence, rose to 22-27 months.125 However, as 

noted in Petrobart vs Kyrgiz Republic, a state cannot justify a denial of justice on the basis 

of its systematic failures and economic situation.126 To be specific, the economic crisis that 

led to the Mekkari Court’s lack of resources in our present case cannot be used to justify 

the denial of justice caused to the claimant. Furthermore, this was not a matter about the 

general slowness of the Mekari system, but rather, a matter of the nature and the urgency 

of the relief being sought. It must be noted that this was an application on interim measures 

that should have been added at first instance in order to have any effect. Therefore, even 

when considering 22 to 27 months to be the norm for a final decision, the remedy sought 

by the Claimant should not have taken the time that it did. 

97. Hence, the Claimant was subjected to an undue delay in the present dispute. 

b. The Claimant was subjected to an improper judgment 

98. Although procedural fraud, judicial misconduct, and corruption might have their individual 

elements, the tribunal in Chevron v Ecuador agreed that these can be taken together and be 

dealt with as amounting to a denial of justice.127 

99. In the present case, after failed negotiations between the two parties regarding the offer 

from Hawthorne Group LLP to buy Vemma’s shares in Caeli, Mekar Airservices filed a 

request for arbitration on 11 February 2020 with the SCC Arbitration Institute under the 

SCC Arbitration Rules and Article 48 of the Shareholders’ Agreement.128 Upon the parties’ 

failure to agree upon a sole arbitrator, the SCC Secretariat appointed Mr. Rett Eichel 

Cavanaugh to adjudicate the dispute, who rendered an award in favor of Mekar Airservices 

on 9 May 2020, declaring that the Hawthorne Group’s offer could not be considered “bona 

fide” due to its “affiliation” with Vemma via the Moon Alliance.129  

100. However, on 14 June 2020, the Centre for the Integrity in Legal Services (hereinafter CILS) 

released a report alleging that Mr. Cavannaugh had received bribes from representatives of 
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Mekar Airservices to render that favourable decision.130 CILS leaked several sensitive case 

materials to the press, including correspondence between Vemma and the SCC Secretariat, 

in which Vemma opposed the Secretariat’s appointment of Mr. Cavannaugh on the grounds 

that he had previously acted as arbitration counsel for various Mekari State entities.131 

Additionally, CILS released an audio-recording as part of its leaks, allegedly capturing a 

conversation between Mr. Cavannaugh and a senior official from Mekar Airservices, with 

the former accepting a bribe offered by the latter.132  

101. Therefore, the Claimant was subjected to an improper judgement as the arbitrator failed to 

be impartial in its fact-finding and decision-making process. 

c. The judicial system of Mekar enforced the erroneous award 

102. According to Article V(1)(e) of the 1958 New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards (to which both Bonooru and Mekar are parties), 

“The recognition and enforcement of an award may be refused, at the request of the party 

against whom it is invoked, only if that party furnishes to the competent authority where 

the recognition and enforcement is sought, proof that: The award has not yet become 

binding on the parties, or has been set aside or suspended by a competent authority of the 

country in which, or under the law of which, that award was made”.133 

103. In the instant case, having faced an unfair hearing and judgment, Vemma filed for the set 

aside of the award at the Supreme Arbitrazh Court of Sinnograd, and on 1 August 2020, 

the Court set aside the award pursuant to its application.134 However, on 23 August 2020, 

the High Commercial Court of Mekar issued a ruling recognizing and enforcing the award 

in Mekar despite it being set aside,135 thus violating Article V(1)(e) of the 1958 New York 

Convention. 

104. The tribunal in Chevron v Ecuador held that “... national courts have legal responsibilities 

to discharge under their State’s laws and constitution; that the exercise of such 

 
130 UF, [60] p.39. 
131 Ibid. 
132 Ibid. 
133 1958 New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards, Article 

V(1)(e). 
134 UF, [61] p.39. 
135 UF, [62], p.39. 



26 

 

responsibilities may impinge upon the rights of third parties…”,136 proving the 

responsibility of host States to prevent tainted decisions from affecting investors. 

105. The Respondent stated that it had discretion with regard to the enforcement of awards set 

aside.137 However, it is an internationally accepted practice that arbitral awards that have 

been tainted with corruption must be set aside.138 

106. Thus, the Respondent significantly affected the investment of the Claimant and prevented 

it from exercising their right to receive a fair hearing by enforcing a tainted award. 

107. In conclusion, the acts conducted by the Respondent, namely subjecting the Claimant to 

undue delay, to improper judgment and later enforcing such an improper judgement, 

amounted to a denial of justice to the Claimant. 

D. Legitimate expectation 

108. According to Article 9.9 (3) of CEPTA, “When applying the fair and equitable treatment 

obligation, a Tribunal may consider whether a Party made a specific representation to an 

investor to induce a covered investment, that created a legitimate expectation, and upon 

which the investor relied in deciding to make or maintain the covered investment, but that 

the Party subsequently frustrated”.139 

109. Indeed, while the breach of a legitimate expectation alone would not amount to a violation 

of the FET standard, its protection remains still one of the crucial elements of the FET 

standard and requires the host State to not abandon a prior commitment.140 

110. In the present case, the Claimant contends that it had a legitimate expectation that (a) it 

would not be submitted to an arbitrary investigation; and (b) it would sell its stake in Caeli 

at fair market price. 

 
136 Chevron v Ecuador, [7.131]. 
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arbitration." Arbitration International 35.1 (2019): p.1-19. 
139 2014 Bonooru - Mekar CEPTA, Article 9.9.3, p.76. 
140 Jacob, Marc, and Stephan W. Schill. "Fair and equitable treatment: content, practice, method." 

International Investment Law: A Handbook (Nomos/CH Beck/Hart: Baden-Baden/München/Oxford, 

2015) (2015): p.700-763. 
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a. The Claimant legitimately expected that it would not be submitted to an 

arbitrary investigation 

111. According to the Tribunal in Methanex v. US, general rules that are put in place with a 

specific aim to induce foreign investments can be relied on by investors, and give rise to 

legitimate expectation.141  

112. In this case, MRTPA was amended in 2009 for the sake of attracting investors in Mekar,142 

and it provided the conditions under which the CCM can institute a suo moto 

investigation.143 Therefore, in making an investment in Mekar, the Claimant had the 

legitimate expectation that it would only be investigated in accordance with the conditions 

listed in Chapter III paragraph 2 of the Act. 

113. In addition, the statement of uncontested facts shows that what was marketed to Caeli 

included valuable slots at two highly congested international airports, their facilities,144 and 

existing discounts on airport services and landing and navigation fees.145 A member of 

Vemma’s board of directors stated that these were lucrative positions which they were 

seeking to capitalize on,146 proving that these were relied on by the Claimant to induce the 

covered investment. 

114. Hence, the investigation on these grounds, in particular the second investigation, frustrated 

these legitimate expectations of the Claimant. 

b. The Claimant legitimately expected to sell its shares at a fair price 

115. Any possible governmental action may give rise to legitimate expectations.147 

116. Taking into consideration that Vemma and Mekar entered into a Shareholders’ 

Agreement,148 that Vemma successfully turned Caeli into one of the most profitable airlines 

in Mekar, and that this was also the primary purpose of the investment, the Claimant had a 

fundamental expectation to be able to sell its shares at a fair and reasonable price when the 

time comes. 

 
141 Methanex v USA, [7]. 
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117. Also, all the financial struggles and losses that Caeli went through were not due to its 

business strategies, but rather a result of the economic crisis in Mekar together with the 

arbitrary and discriminatory measures conducted by the Respondent. 

118. However, the Respondent’s denial of the offer acquired by Vemma from Hawthorne Group 

created an impediment for the sales of shares.149 The justification given by the Respondent 

was that this price offer was “artificially inflated and not an arm’s length commercial 

price”.150 Following, the Respondent allowed the enforcement of a tainted award, 

preventing the third party from purchasing shares from Vemma, and at the same time 

failing to make a fair and reasonable offer concerning the purchase of those shares. 

119. Hence, the legitimate expectation of the Claimant once again was frustrated. 

E. The cumulative effect of all the violations taken togther  

120. In El Paso vs Argentina, the ICSID tribunal considered the cumulative nature of all the 

breaches together to constitute a creeping FET violation despite there being no individual 

violations as such.151 A creeping FET violation could thus be described as a process 

extending overtime and comprising a succession or an accumulation of measures which 

taken separately would not breach the standard but taken together do lead to such a result.152 

121. This decision shares similarities with Article 15 of the ILC Draft Articles, which states that 

a breach of international obligation is an aggregate of wrongful acts which occurs when 

action or omission is done.153 

122. Also, as is evident from the wording in CEPTA Article 9.9.2, where the drafters 

expressively used the term “measure or measures”, that the measures could be construed 

together in finding a FET violation.154 

123. Therefore, in the present dispute, the arbitrary conduct, the denial of justice, the 

discrimination against the Claimant, and the frustration of its legitimate expectation, shall 

also be considered together to find a creeping FET violation. 
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124. In conclusion, the Respondent violated the fair and equitable treatment standard under 

Article 9.9 of CEPTA. 
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Part four: DAMAGES 

125. Having established a breach of Art 9.9 of CEPTA, it is necessary in line with the reparation 

principle set out in the Chorzów Factory case and applied by the tribunal in Gold Reserve 

vs Venezuela, that the Respondent must fully compensate the Claimant for its violations.155 

The question that arises in the present dispute is what standard of compensation would 

fully compensate the Claimant. 

A. The standard of compensation to be applied shall be the fair market value 

126. Article 9.11 of CEPTA stipulates that “Each Party shall accord to investors of the other 

Party, whose covered investments suffer losses owing to armed conflict, civil strife, a state 

of emergency or natural disaster in its territory, treatment no less favourable than that it 

accords to its own investors or to the investors of a third country, whichever is more 

favourable to the investor concerned, as regards restitution, indemnification, 

compensation, or other settlement”.156 

127. Although this article refers to specific situations where compensation shall be awarded, the 

Tribunal in Guris v Syria ruled that “...although the provision caters for specific 

circumstances namely: loss due to war; insurrection; civil disturbance or other similar 

situations, this does not necessarily mean the provision shall be the exclusive treatment. 

Nor does it say that its application is to the exclusion of other provisions in the treaty”.157 

Similar to our present case, article 9.11 can be read together with article 9.7 concerning the 

Most Favored Nation treatment. 

128. Article 9.7 provides that “Each Party shall accord to an investor of the other Party and to a 

covered investment, treatment no less favourable than the treatment it accords in like 

situations, to investors of a third country and to their investments with respect to the 

establishment, acquisition, expansion, conduct, operation, management, maintenance, use, 

enjoyment, and sale or disposal of their investments in its territory”.158 

129. In the instant case, taking into consideration that compensation falls under the category of 

treatment under the MFN clause as it arises out of the sale and disposal of the investment, 
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the Claimant argues that with regard to the compensation standard, it was treated less 

favorably than the Araki state. 

130. Article 13 of Arakis-Mekar BIT states that  

“If the Tribunal makes a Final Award in favour of the investor, the Tribunal may 

award compensation. Such compensation shall be equivalent to the fair market 

value of the investment immediately on the day before the measures inconsistent 

with the provisions herein were taken by the host State”.159 

131. Whereas article 9.21 of CEPTA stipulates that “Where a tribunal makes a final award 

against a respondent, the tribunal may award monetary damages at a market value”.160  

132. The fair market value would be more favorable to the Claimant for two main reasons, 

namely its calculation and its valuation date. 

133. First, regarding its calculation, the tribunals in CMS vs Argentina161 and El paso v 

Argentina162 agreed with the definition of the fair market value to be the monetary 

equivalent transaction in an open market between a hypothetical buyer and seller when 

neither is under compulsion to buy or sell and when both have reasonable knowledge of 

the relevant facts.163 This standard gives emphasis to the asset-based valuation, meaning 

the value of the investment itself. On the other hand, the market value standard refers to 

the estimated amount for which a property should exchange on the date of valuation in the 

market,164 which in this case would be the 400 million dollars price that was paid by Mekar 

in October 2020.165 This standard reflects the subjective view of the Respondent and not an 

objective assessment of the investment itself and how it would be valued in the market in 

general. 

134. Second, regarding the valuation date, the fair market value as provided in the Mekar-Arakis 

BIT refers to the day before the violations took place. It reflects the highest value of the 

investment in general, which would be 1.1 billion dollars, and this calculation was indeed 
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proved to be accurate by Aviation Analytics.166 On the other hand, the market value date is 

calculated on the day after the violations have taken place, which in this case would devalue 

the investment by nearly a third, from 1.1 billion dollars to only 400 million dollars.167 

135. As can be observed from the above comparison, both the calculation method and the 

valuation date make the fair market value standard a much more favorable standard of 

compensation for the Claimant in the present case. 

136. The Respondent may argue that the only applicable standard shall be the market value as 

this is the standard stipulated in CEPTA. However, in Devas v India, the tribunal held that 

the fact that a treaty provides the standard to be applied in terms of compensation, does not 

preclude the tribunal from applying other well settled principles of compensation where a 

huge amount of loss has occasioned to the Claimant due to the violations.168 Therefore, if 

the tribunal is satisfied that there existed a breach of the Fair and equitable standard and 

that the Claimant could not be fully compensated if applying the standard laid down in the 

treaty, it is within the right of the tribunal to take into consideration the application of other 

appropriate standards, in this case the fair market value, which would fully compensate the 

claimant. 

137. Hence, the Claimant argues that the present compensation should be made at the fair market 

value standard like that of the Arakis-Mekar BIT. 

B. The compensation shall not be reduced 

138. The Respondent alleged that, in the alternative, the compensation shall be reduced as the 

Claimant’s actions contributed to the loss that it suffered.169 However, the Claimant denies 

this allegation. 

139.  In Yukos v Russia, the Tribunal held that contribution must be significant and material, 

and the claimant must have failed to carry out reasonable measures to reduce its losses.170 

140. In the present case, the Claimant made Caeli a profitable airline within just three short years 

of taking over its control and management, by visualizing fleet renewal and route 

expansion, signing leasing contracts for aircraft and securing Caeli’s membership in the 
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Moon Alliance. Caeli benefited from this cooperation in terms of IT platforms, lounge 

access, check-in operations and code sharing,171 proving that the actions conducted by the 

Claimant solely served for the success of the investment. 

141. Caeli only started to experience major loss when the economic crisis of Mekar came in and 

the situation was worsened due to the Respondent’s unfair conduct through inter alia 

arbitrariness, failure to provide justice, and discrimination. 

142. Hence, the compensation shall not be reduced. 
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PRAYER OF RELIEF 

To conclude, the Claimant respectfully request this tribunal to find that: 

1. The tribunal has jurisdiction to hear the case; 

2. The tribunal ought to admit the amica submissions by the CBFI and bar the 

submissions by the external advisors; 

3. The Respondent violated article 9.9 of CEPTA concerning the fair and equitable 

treatment standard; and 

4. The Respondent ought to compensate the Claimant on the basis of the fair 

market value.  

 

On behalf of the Claimant, 

Team Fischer 

 

 


