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I. STATEMENT OF FACTS 

Parties to the Dispute 

 

1. Vemma (“Claimant”) is an airline holding company incorporated pursuant to the laws of 

Bonooru. Its shareholders split between the Government of Bonooru and several private 

sources. 

2. Mekar (“Respondent”) is a small developed country located in the Greater Narnian region 

which organizes itself as a federal republic.  

 

Historical Background 

3. Historically, Mekar operated in the airline industry through its State-owned Enterprise, 

Caeli. 

4. In 2009, after a period of dire economic results for Caeli, Mekar enacted the Emergency 

Recovery Act. This put Caeli as appropriate for privatization. 

 

The Investment 

5. As a result of a competitive bidding process, Vemma acquired 85% of Caeli’s shares for 800 

million USD. Two key elements in Vemmas’ success over its competitors in the bidding 

process were Vemmas’ involvement in the Moon Alliance (and its promise to make Caeli a 

member) and Vemmas’ link with Bonooru. 

6. Vemma reinvented Caeli into a successful enterprise. Both Vemmas’ knowledge of the 

market, its links to the Moon Alliance and to Bonooru transformed a failing and in-debt 

company into a thriving one. 

 

The Economic Downfall 

7. In 2016 Mekars’ currency, the MON, took a huge dip. This hurt Caeli’s profitability in two 

different ways. Firstly, due to unjustified investigations by the CCM Caeli’s airfares were 

capped so it was unable to adjust its prices to the new value of the MON. Secondly, because 

Mekar forced Caeli to sell its tickets exclusively in MON, making it impossible for Caeli to 

stay competitive. 
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8. In 2018, the LPM was elected back in office. At this point, threats and mistreatments to 

foreign investors—which until now were implied—became explicit. Foreign investors were 

no longer welcome in Mekar and its government made it clear. 

9. While being forcibly tied to a deteriorating currency and after exhaustive attempts to 

negotiate with the Mekari government, Vemma began to look to sell its shares in Caeli. 

10. Mekar exhausted every option to make sure that this sell fails, including bribery and the 

recognition of a null award. Its ultimate goal was, as government officials declared, to get 

Caeli’s shares for itself for a prime price. 

11. Mekar was successful in this enterprise buying off Caeli’s shares for a mere 400 million 

USD on 8 October 2020. 

II. SUMMARY OF ARGUMENTS 

Jurisdiction 

12. This dispute concerns the State of Mekar and Vemma. This cannot possibly be a State-State 

dispute given that Vemma is not a State-owned enterprise and did not act as such during the 

period in which the investment was made. Vemma is both an investor under chapter 9 of the 

CEPTA and article 1 of the ICSID Additional Facility Rules. 

Amicus Curiae Submission 

13. The submission made by the CBFI must be admitted. The CBFI complies with the standard 

of admission and the requirements of the Facility Rules. Moreover, the CBFI is an 

independent institution with a significant interest in the dispute and can introduce novel facts 

to the arbitration. 

14. The submission made by External Advisors to the CRPU must be rejected because its content 

has no relation to the object of this dispute. 

Merits 

15. The Respondent breached the FET standard established in Chapter 9.9 of the CEPTA by 

adopting unjustified measures against Vemma’s investment. The State of Mekar, through its 

Competition Comission adopted arbitrary measures that destroyed the investment. 

Respondent also took discriminatory measures and denied justice to the investor. 

Compensation 
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16. The correct estandar of compensation is the Fair Market Value, provided that Respondent´s 

actions destroyed Vemma´s investment. Additionally, the Fair Market Value clause in the 

Arrakis-Mekar BIT is applicable due to the Most Favoured Nation clause in Chapter 9.7 of 

the CEPTA.   

III. THIS IS NOT A STATE-TO-STATE DISPUTE  

A. Vemma is not a state entity  

1. Vemma acted at all times as a private entity separated from the state of Bonooru 

17. Vemma is a private entity, independent from the State of Bonooru, and it acted in that manner 

at every point throughout the facts laid out in this case  

18. Respondent will try to argue that Bonooru’s stake and relations with Vemma are enough to 

consider Vemma as an entity of Bonooru,1 and to accept that Vemma acted out Bonooru’s 

conduct. This is false. 

19. To answer the question of whether Vemma’s action constitute an extension of Bonooru two 

type of analysis can be applied. Under both of them Vemma must be considered a private 

entity. 

20. The first of the analysis addressed by tribunals takes an investment-based approach. 

According to Aron Broches, a binary criterion must be adopted to identify whether an 

enterprise can be considered as a state entity or not. In a first limb of Broches’s test, it is 

necessary to analyze whether the entity acts as an agent of the government, and in a second 

limb, to assess if that entity is discharging an essentially governmental function.2 

21. As to the first limb, Vemma is not an agent of Bonooru since it did not act as one at any 

point in their relationship. Bonooru merely held a minority stake in Vemma,3 this is not 

enough to allow Bonooru to control Vemma’s actions through its Board of Directors.4 By 

statute, Bonooru was only allowed to select one non-executive director.5 In no way can this 

indicate that Bonooru controlled or acted through Vemma.  

                                                
1 Response to the Notice of Arbitration, ¶ 2. 
2 Feldman, p. 28. 
3 Statement of Uncontested Facts, ¶ 10. 
4 Annex IV, Memorandum of Association of Vemma Holdings Inc., ¶ 152.2. 
5 Annex IV, Memorandum of Association of Vemma Holdings Inc., ¶ 152.4. 



 14 

22. Aside from this minority stake-holding (which proves nothing), there is no evidence 

suggesting that Bonooru was able to act through Vemma.  

23. Regarding the second limb of the Broches test, Vemma acted at all times in its commercial 

capacity, having ownership and operating Caeli, which never had anything to do with any of 

Bonooru’s public functions. 

24. The fact that Vemma performed functions that were advantageous to Bonooru is irrelevant. 

This attitude is not itself configurative of “governmental functions activities” and, besides, 

the decisions over that policies were the same that any private entity would take in order to 

ensure it financial stability in the market.6 

25. As for the second approach, some Tribunals have looked at this issue from a party-based 

test, which analyzes the level of attribution a certain company has to a State that owns part 

of its market share. The tribunals test the attribution of certain entities’ conduct to a State 

through the provisions of the ILC Draft Articles on State Responsibility.7 This instrument is 

well regarded as a common source for attribution of harmful conducts by a State or a SOE.8  

26. Under this view, Arts. 5 and 8 are key to decide whether a certain conduct is attributable to 

a State:  

“The conduct of a person or entity which is not an organ of the 

State under article 4 but which is empowered by the law of that 

State to exercise elements of the governmental authority shall 

be considered an act of the State under international law, provided 

the person or entity is acting in that capacity in the particular 

instance.”9  

 

“The conduct of a person or group of persons shall be considered 

an act of a State under international law if the person or group of 

persons is in fact acting on the instructions of, or under the 

direction or control of, that State in carrying out the 

conduct.”10  

 

27. Hence, according to Arts. 5 and 8, a private entity conduct can only be attributed to a state 

when that entity (i) is “empowered by the law of that State to exercise element of the 

                                                
6 Ceskoslovenska v Slovak Republic, ¶ 11. 
7 Beijing Urban v Yemen, ¶ 34; Toto v Lebanon, ¶ 44; Gustav v Ghana, ¶ 171; Tulip v Turkey ¶ 281. 
8 Kovács, ¶ 270. 
9 ILC Draft Articles, Article 5, emphasis added. 
10 ILC Draft Articles, Art. 8, emphasis added. 
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governmental authority” or (ii) when it is “in fact acting on the instructions of, or under the 

direction or control of, that State in carrying out the conduct.”  

28. As to the first requirement, what justifies attribution is the fact that such entity is discharging 

governmental function, so the activity must concern governmental matters and not private 

or commercial acts.11 Thus, attribution of conduct acted by a SOE towards the State can only 

be made when that SOE is acting under power granted by that state (governmental powers 

such as police powers). 

29. As it was established, Vemma did not perform governmental functions at any point during 

its existence. Hence, Vemma’s conduct cannot be attributed to Bonooru under Art. 5 of the 

ILC Draft Articles. 

30. Regarding the second requirement Art. 8 is clear in stating that in order to attribute a SOE 

conduct to a certain State that SOE must be either under instructions, directions or control 

of that State.  

31. It is well established that conduct acted under the control or direction of a State will only be 

attributable to it if that State controlled the specific acts involved in the SOEs conduct. Also, 

the SOEs conduct must have been a key part of the harmful events.12 

32. The key element to establish is the necessary degree of control that needs to exist for it to be 

possible to attribute a SOEs conduct to a certain State. In this regard, the findings in 

Nicaragua v. United States are enlightening. In this case the ICJ found that even if the United 

States was responsible for the planning and support of certain activities in Nicaragua by third 

parties, those conducts were not attributable to it unless the claimant showed that the United 

States had control in the course of which the alleged violations were committed.13 

33. With these elements laid out, it is clear that Respondent failed to prove that Vemma acted 

under the instructions of Bonooru’s government, even less so under the time the violations 

were committed (since it could not accomplish that as a minority stake-holder with no 

executive control). 

                                                
11 ILC Draft Articles, Commentaries, ¶ 43. 
12 ILC Draft Articles, Commentaries, ¶ 47. 
13 Nicaragua v United States, ¶¶ 109-115. 
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B. If Vemma is considered an agent of Bonooru, it did not act as one at the relevant 

moment  

34. Vemma is not a state-owned entity, should the Tribunal consider Vemma to be an agent of 

Bonooru, Vemma did not act as such at the relevant time.  

35. It is not feasible to state that Vemma acted as an agent of Bonooru, on the account that 

Boonoru was not a controlling shareholder at the moment of the investment. As mentioned 

before, Vemma purchased 85% of the stakes in Caeli Airways in March 2011 and sold its 

stake in October 2020.1415 In this span of time Bonooru only retained a mere 31% to 38% of 

the shares in Vemma, up until March 2021 when Bonooru increased its shareholding in 

Vemma to 55%.16 Therefore, Bonooru only retained a majority of the shares of Vemma in 

March 2021, 5 months after Vemma sold its stakes to Mekar Airservirces for 400 million 

USD. Thus, at the moment of the investment Bonooru did not retain a majority of the shares 

of Vemma, quite the opposite, throughout the investment period Bonooru retained a minority 

of the shares. 

36. Even if Vemma acquired the status of a SOE and acted on behalf of the State of Bonooru, 

that did not occur until March 2021 after the investment was made. At the moment of the 

investment and throughout the investment period Bonooru only retained a minority of the 

shares of Vemma.  

37. Not only was Bonooru not a controlling shareholder until March 2021, but also the 

Memorandum of Association of Vemma Holdings did not provide the former State with 

decision-making powers.17 Vemma's decision-making authority is the Board of Directors, 

which is composed of 8 directors.18 The Ministry of Transport and Tourism of Bonooru only 

had power to nominate one of its officials for the non-executive director position.19 In no 

way can 1 out of 8 directors lead an entire company, especially a non-executive one.  

38. As stated in the Memorandum of Association of Vemma Holdings, a non-executive director 

is a non-independent director who does not hold any other position in the Company other 

                                                
14 Statement of Uncontested Facts, ¶ 26. 
15 Statement of Uncontested Facts, ¶ 63. 
16 Statement of Uncontested Facts, ¶ 65. 
17 See Memorandum of Association of Vemma Holdings Inc.  
18 Memorandum of Association of Vemma Holdings Inc., ¶ 152.2. 
19 Memorandum of Association of Vemma Holdings Inc., ¶ 152.4. 
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than a director position.20 The only distinctive attribution provided to Bonooru is the power 

to nominate a non-executive director, and considering that the Board of Directors is formed 

by 8 members, it is not viable to state that Bonooru has a disproportionate amount of 

decision-making power.21 There is no mention of voting leverage mechanisms that allow 

Bonooru to have effective control over the Board of Directors. Thus, Bonooru does not have 

effective control over the decision-making authority of Vemma.  

39. But even if the Tribunal considers that Bonooru had certain control over Vemma, that mere 

fact is not enough to justify attribution under the ILC Draft Articles as governmental power 

must be used in the particular instance relevant to the case. In this regard, in Beijing Urban 

v Yemen the Tribunal determined that it had to decide whether Beijing Urban “functions as 

an agent of the state in the fact-specific context”.22 The conceptualization of the term “agent 

of the state” must match functional criteria, and not a structural one.  

40. According to the criteria followed in the abovementioned case, Vemma if considered an 

agent of Bonooru did not act as one at the moment of the investment. As mentioned before, 

at the moment of the investment Bonooru retained a minority of the shares of Vemma, until 

March 2021 when Bonooru acquired 55% of the stakes of Vemma. This acquisition occurred 

5 months after Vemma sold its stakes in Caeli. This fact, in combination with the non-

existent disproportionate decision making powers of Bonooru in the Board of Directors of 

Vemma, proves that Vemma could not act as an agent of Bonooru at the moment of the 

investment.  

IV. ONLY THE AMICUS CURIAE SUBMITTED BY THE CBFI MUST BE ADMITTED 

A. The amicus curiae submitted by the CBFI must be admitted  

41. The amicus curiae submitted by CBFI must be admitted under the CEPTA23 and the Facility 

Rules24 (1); because the submission deals with the scope of the dispute (2); CBFI has a 

significant interest in the dispute (3); and it is an independent organization with respect to 

the parties to this proceeding (4). 

                                                
20 Memorandum of Association of Vemma Holdings Inc., ¶ 152.4. 
21 See Memorandum of Association of Vemma Holdings Inc.  
22 Beijing Urban v Yemen, ¶ 39. 
23 Art. 9.19.3, CEPTA, p. 81 of the case.  
24 Art. 41, Facility Rules. 
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1. Standard for admission of amicus curiae submissions 

42. Under the art. 9.19.3 of the CEPTA.25 an amicus curiae must be admitted if its submission 

involves a matter related to the dispute, and its submitted by an independent person or entity 

with an interest in the arbitration. The CEPTA states: 

“…[T]he tribunal may accept and consider written amicus curiae 

submissions regarding a matter of fact or law within the scope 

of the dispute that may assist the tribunal in evaluating the 

submissions and arguments of the disputing parties from a person 

or entity that is not a disputing party but has a significant 

interest in the arbitral proceedings.”26 
 

43. This is also regulated by art. 41 of the Facility Rules, which has a similar wording.27 The 

fact that the non-disputing party has a “significant interest” in the matter of the dispute is a 

relevant requirement when the Tribunal has to decide to accept it or not.  

44. The significant interest relies on the fact that amicus submissions usually tend to add relevant 

information to the dispute, even more if it involves issues that affect the public interest itself.  

45. In this case, it is proven that CBFI comes to this proceeding to provide valuable information 

that the parties could not otherwise bring and that relates to the subject matter of the dispute. 

It does so in its capacity as an independent entity. Therefore, its submission is critical and 

must be admitted. 

2. The CBFI has a significant interest in this dispute 

46. CBFI has a significant interest in the dispute. This cannot be disputed under any standard 

and therefore its participation must be admitted. 

47. The “significant interest” is a requirement stablished at the art. 37 of the Facility Rules.” 

According to Schliemann,28 “anyone who is directly or indirectly affected by the decision of 

an arbitral tribunal is thus deemed to have a significant personal interest in the case.” 

Knahr29 also explains that sometimes the case has a significant public interest, as it can 

potentially “affect persons beyond the disputing parties.”  

                                                
25 See CEPTA, p. 81 of the case.  
26 Art. 9.19.3, CEPTA, p. 81 of the case. (Emphassis added). 
27 See Art. 41, Facility Rules.  
28 Schliemann, p. 327. 
29 Knahr, pp. 327-355.  
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48. In Suez v. Argentina, the tribunal admitted an amici according the following reasoning: 

“[c]ourts have traditionally accepted the intervention of amicus curiae in ostensibly private 

litigation because those cases have involved issues of public interest and because decisions 

in those cases have the potential, directly or indirectly, to affect persons beyond those 

immediately involved as parties in the case.”30  

49. Along the same lines, the Tribunal in Biwater v. Tanzania granted the amicus curiae by 

quoting Methanex v. USA:31  

“[T]here is an undoubtedly public interest in this arbitration. The 

substantive issues extend far beyond those raised by the usual 

transnational arbitration between commercial parties. This is not 

merely because one of the Disputing Parties is a State: there are 

of course disputes involving States which are of no greater 

general public interest than a dispute between private persons. 

The public interest in this arbitration arises from its subject-

matter, as powerfully suggested in the Petitions.”  
 

50. Under this standard, it is clear that CBFI comes to the arbitration to address matters related 

to public interest. This is not a typical investment dispute where merely contractual rights 

and a State's impairment of foreigner's investment are at stake. This is a dispute that involves 

much more than that. 

51. This dispute is the ultimate expression and evidence of how Mekar treats investors from 

Bonooru, to the point of having no qualms about annihilating their investments and even 

sabotaging the progress of its own country in order to achieve this objective. 

52. CBFI's interest in this dispute is evident: 

 CBFI is a non-profit association representing Bonoori investors worldwide;32 and 

 CBFI is an undisputed leader in its fight for the protection of public policy in business 

locally and internationally. Its role in the pursuit of a clean competitive marketplace 

has made it what it is today.33 

53. Hence their interest in this dispute. The stability of trade is at stake in the face of this dispute, 

which could undermine the stability of business. It is essential for the development of 

investments to have a system that receives and treats investors in accordance with the law 

                                                
30 Suez v Argentina, Order in Response to a Petition for Transparency and Participation as Amicus Curiae, ¶ 19. 
31 Biwater v Tanzania, PO 5, ¶ 51. (Emphasis added) 
32 Amicus Submission by CBFI, ¶ 2. 
33 Amicus Submission by CBFI, ¶ 2. 
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and provides them with a system of impartial and equal access to justice in the event that the 

investor's rights are violated. 

54. The decision of this Tribunal involves interpretative issues regarding the investor-State 

dispute settlement system, which will undoubtedly have an impact on future investments. It 

is in the interest of CBFI, as a promoter of market stability worldwide, that a decision of this 

nature be made with all the cards on the table, and that the danger of a decrease in 

investments in the future be avoided, because this could affect the economy. 

55. As pointed out by CBFI: 

“Only by protecting this right uniformly can States in the Greater 

Narnian region continue to develop a marketplace that rewards 

investments in innovation and creation, and foster stronger 

economic growth, new jobs, and greater  prosperity.”34 

3. The CBFI is an independent organization  

56. Mekar alleges that CBFI is not an independent entity and therefore its admission should be 

rejected. The allegation is not receivable. There is not a single piece of evidence of CBFI's 

bias. 

57. To determine that an entity is not independent authorities have considered: whether the 

amicus is domiciled in the receiving State;35 and whether the amicus is domiciled in the 

receiving State;36 which has not been proven to happen in this case. 

58. Tribunals are adamant that the conduct Mekar here attempts to pass off as demonstrative of 

bias is not necessarily so. In Eli Lilly v. Canada,37 the Tribunal noted that the membership 

of a disputing party in one of the applicants—an industry association—does not in se imply 

an absence independence. 

59. Furthermore, the Tribunal in Suez v. Argentina pointed out that: “[the amicus] not receive 

support from either the Claimants or the Respondent in this case and that ‘its financial 

support from members’ contributions and from people interested in their aims.”38  

60. Thus, it is clear that Mekar did not prove CBFI's bias and that the facts they allege do not 

necessarily constitute for the tribunals proof of bias. 

                                                
34 Amicus Submission by CBFI, ¶ 8. 
35 Fach, p. 557. 
36 Fach, p. 557. 
37 Eli Lilly v Canada, p 2. 
38 Suez v Argentina, ¶ 24. 
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61. In addition, the fact that Mr. Horatio Velveteen, Lapras' CFO voted in connection with the 

amicus curiae participation is irrelevant. Lapras' participation is limited to seeking financing 

strategies for Vemma so the outcome of the dispute is moot to Lapras' economic benefit.39  

B. The amicus curiae submitted by the External Advisors to the CRPU must be 

rejected because its content does not relate to the scope of this dispute  

62. The amicus curiae submitted by the External Advisors to the CRPU must be rejected because 

it is not related with the scope of the dispute. Jurisprudence and authorities agree. 

63. Under the CEPTA40 and the Facility Rules,41 the applicant’s submission should address 

matters within the scope of the dispute. In such terms, Born explains:42 “[t]he second 

criterion that tribunals must ordinarily consider is whether the amicus submissions will 

address matters falling within the scope of the dispute. This factor is intended to 'avoid the 

unnatural broadening' of the scope of the dispute. As explained by one tribunal, amici cannot 

be permitted to 'turn the dispute the subject of the arbitration into a different dispute'.”  

64. If the amicus curiae does not comply with this requirement, the tribunal lacks authority to 

permit it to raise or address any issues. 

65. Considering the amicus does not succeed in falling into the scope of the matter of the 

arbitration, the Tribunal must reject the application. Given that the parties have never 

mentioned the issue of corruption and it is clearly not part of the matters of the dispute, the 

submission must be denied.  

66. Furthermore, it is stated clearly in PO 1 that, “…the Claimant agreed to limit its substantive 

claim to the alleged violation of Article 9.9 of the CEPTA. The Tribunal will not hear 

submissions on an alleged violation of Article 9.12 of the CEPTA.”43 Due to this, the scope 

of the dispute is indubitable that is centered in the violation of Art. 9.9 of the CEPTA, making 

it clear that this amicus submission has a totally different approach of the arguments.   

                                                
39 PO 3, ¶ 12. 
40 See Art. 9.19.3, CEPTA. 
41 See Art. 41.3, Facility Rules. 
42 Born, pp. 626-665.  
43 Procedural Order No. 1 of 25 March 2021.  
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67. According to Levine, there are negative aspects on allowing amicus curiae that surpass the 

matter discussed.44 

V. MEKAR BREACHED TTS TREATY OBLIGATIONS BY FAILING TO ENSURE FAIR AND 

EQUITABLE TREATMENT OF VEMMA’S INVESTMENT  

A. Mekar breached the obligation of Fair and Equitable Treatment and the 

Prohibition of Unjustified Measures by adopting Arbitrary Measures that 

hindered the maintenance and administration of the investment  

68. Between 2016 and 2020, Respondent took a number of administrative measures that were 

arbitrary, went directly against the MRTP, and hampered Claimant’s investment.  

69. The FET standard protects investors from arbitrary measures taken by States. Tribunals note 

that a measure is arbitrary if it fails to contribute to the desired objective45 and if it imposes 

an excessive financial burden on the investor.46 The prohibition of arbitrariness in state 

actions is sometimes grounded on the principle of abuse of rights and the requirement of 

good faith.47 A measure may also be arbitrary if it disregards local law. Even though 

violations of local law do not constitute by themselves a breach of the FET standard,48 

arbitral tribunals note that repudiations of applicable regulations amount to a breach of the 

FET standard.49 The application of local law in an untransparent manner also creates liability 

under this standard.50 

70. Here, Respondent’s actions and omissions constitute a violation of the fair and equitable 

treatment standard contained within the CEPTA. First, the CCM opened an illegal 

investigation that disregarded the local law and regulations (1). Second, the CCM imposed 

sanctions on Caeli that deliberately disregarded the applicable local law (2). And third, the 

CCM maintained the airfare caps arbitrarily (3).  

                                                
44 Levine, 220.  
45 Levashova, pp. 173-236. 
46 Levashova, pp. 173-236. 
47 Newcombe, Paradell, pp. 233-298. 
48 Mesa Power v Canada, ¶ 21. 
49 Gami v Mexico, ¶ 103. 
50 Bilcon v Canada, Award on Jurisdiction and Liability, ¶ 438; Lemire v Ukraine, Decision on Jurisdiction and 

Liability, ¶¶ 313-314. 
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1. The first investigation by the CCM was illegal and arbitrary 

71. The MRTP grants the CCM the power to investigate potentially anticompetitive behavior, 

as defined by the MRTP. The MRTP also sets forth that the CCM may open an investigation 

by its own initiative when a single corporation obtains a market share greater than 50%. The 

MRTP grants further discretion to the CCM to investigate industries that require special 

attention, but this discretion is limited to exceptionally rare cases.  

72. Here, the CCM effectively repudiated the conditions imposed on it by the MRTP by illegally 

opening an investigation that targeted Claimant. In 2016, the CCM announced that it would 

conduct an investigation into Caeli due to its rapid expansion in the Mekari market. Royal 

Narnian’s market share, the CCM announced, would be taken into consideration to 

determine Caeli’s total share because both companies were a part of the Moon Alliance and 

allegedly incurred in anti-competitive actions by taking part in preferential secondary slot 

trading.51 

73. The CCM repudiated the requirement under the MRTP that only the market share of single 

corporations be taken into account. The CCM manifestly exceeded its powers by taking 

Royal Narnian’s market share into consideration. Under the MRTP, the CCM could only 

take into account Caeli’s—and only Caeli’s—market share. Airline alliances constitute a 

common practice in the industry.52 Moreover, there is no evidence that the alliance deprived 

other competitors from providing effective competition nor that it hurt the availability of 

competitors’ products.53 

74. The CCM also repudiated the MRTP by initiating an investigation on activities that were not 

potentially anti-competitive, i.e., secondary slot-trading. Secondary slot-trading does not fall 

into any of the categories characterized as “anti-competitive” by the MRTP. The only act 

that could possibly generate doubts is that described by the MRTP as “pre-emption of scarce 

facilities or resources required by a competitor for the operation of a business, with the object 

of withholding the facilities or resources from a market.”54 However, the scarcity of slots 

here is highly debatable given that the amount of allocated slots doesn’t coincide with the 

                                                
51 Statement of Uncontested Facts, ¶ 36.  
52 Hermansson, p. 19. 
53 This is evidenced by the fact that Caeli´s market share remained the same through the years, only diminishing after 

the fines. See Statement of Uncontested Facts, ¶¶ 25-63.  
54 See MRTP. 
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market share of flights flying from Phenac International, because the infrastructure provided 

by a slot is not always fully used, it depends on various operative factors. There is absolutely 

no proof that slots from Phenac International were scarce during the period in which Caeli 

and Royal Narnian operated.55 Moreover, subparagraph (h) requires intent to withhold 

resources from a market, proof of which cannot be found here. 

75. All in all, the suo moto opening of the first CCM investigation was initiated following an 

unfounded disregard of the applicable law by the CCM. This amounts to a breach of the FET 

standard under article 9.9 of the CEPTA. 

2. The results of both investigations constitute a further deliberate disregard of local 

law 

76. Respondent conducted two investigations that targeted Caeli and that resulted in blatantly 

illegal sanctions. The fines imposed as a result of the first investigation were illegal because 

the CCM did not prove that Caeli incurred in “predatory pricing,” as defined by the MRTP 

(a). The fines imposed as a result of the second investigation were illegal because constitute 

a breach of the article 9.9 of the CEPTA (b). 

 

a. Fines Imposed as a Result of the First Investigation 

77. In August 2018, the CCM found that Caeli had allegedly set predatory prices resulting from 

low airfares and loyalty programs. Predatory pricing is “…a deliberate strategy, usually by 

a dominant firm, of driving competitors out of the market by setting very low prices or selling 

below the firm’s incremental costs of producing the output.”56 The MRTP includes a similar 

concept as an anti-competitive act under subparagraph (i) of Chapter IV. The CCM also 

noted that subsidies received under the Horizon 2020 scheme permitted Caeli to reduce its 

airfares below its average avoidable cost. This report resulted in the imposition of monetary 

penalties in blatant disregard of the local law.57 

                                                
55 Pheasant, p. 31. 
56 See Khemani and Shapiro. 
57 Statement of Uncontested Facts, ¶ 45. 
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78. Only an action with characteristics as those described in subparagraph (i) can be legally 

considered an offence under Chapter IV, resulting in a fine. For a number of reasons, the 

reduction in Caeli’s prices does not coincide with the action described in subparagraph (i): 

- First, as was clearly stated in the CCM’s report,58 Caeli may have lowered its prices 

below the average avoidable cost, but never below the acquisition cost as it is 

required by the MRTP; 

- Second, Caeli’s intent of disciplining or eliminating a competitor was not proven in 

the report; 

- And third, there is no evidence that any competitor was eliminated from the market 

or that it was directly disciplined by Caeli through these measures.  

79. Caeli’s true purpose was to expand the overall consumer base by allowing more citizens to 

afford air travel, not to discipline or eliminate competition. 

80. Moreover, the reference to loyalty programs as a contributing factor to the alleged anti-

competitive behavior by Caeli is misguided. In the civil aviation industry, loyalty programs 

that take the form of benefits for frequent consumers of a determined airline are 

commonplace. Not only is this practice a legitimate market strategy used by most, if not all 

airlines, but it is also necessary to compete. In 1992, for example, Denmark had to lift a ban 

on flyer-frequent programs given that Danish airlines were failing to compete at an 

international level.59 Additionally, Mekari law does not prohibit frequent-flyers programs 

and neither does it deem them as anticompetitive. 

81. Finally, the reference to the Horizon 2020 scheme is not only ill-considered but also 

evidences an unfair and discriminatory bias towards the investment. Foreign public funding 

is not an anti-competitive act as described by the MRTP, nor is it prohibited. In addition, 

article 9.10 of the CEPTA establishes that contracting parties “shall permit all transfers 

relating to a covered investment to be made freely into and out of its territory. Such transfers 

include “contributions to capital.” 

82. In reality, the posture of the CCM reflected the LPM’s hostile posture towards privatizations 

and foreign investments.60 The LPM blamed privatization procedures and foreign capital for 

                                                
58 Statement of Uncontested Facts, ¶ 45. 
59 Storm, pp. 72-75. 
60 Statement of Uncontested Facts, ¶ 41. 
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the economic downfall, displaying a hostile attitude towards overseas investors—and 

Claimant in particular—through various measures. 

83. Overall, the imposition of fines resulting from the first investigation were illegal and 

disclosed the LPM’s agenda towards Vemma. Caeli did not incur in any offence pursuant to 

the MRTP. 

 

b. Fines Imposed as a Result of the First Investigation 

84. The completion of the second investigation in January 2019 resulted in the imposition of a 

fine of MON 200 million on Caeli. The basis for this fine was an alleged abuse of dominant 

position which allowed Caeli to undercut prices and push competitors off the market. These 

accusations are not only unfounded but also constitute a deliberate disregard of the relevant 

regulations, breaching article 9.9 of the CEPTA. 

85. First of all, the MRTP has very specific requirements for the duly consideration of a 

dominant position in a determined relevant market. It requires that “(a) one or more persons 

substantially or completely control, throughout Mekar or any area thereof, a class or species 

of business (b) that person or those persons have engaged in or are engaging in a practice 

of anti-competitive acts, and (c) the practice has had, is having or is likely to have the effect 

of preventing or lessening competition substantially in a market.” The use of the word “and” 

shows that these requisites are cumulative.  

86. As discussed above, Caeli did not incur in any anti-competitive act. Caeli never lowered its 

prices below the acquisition cost, as required by the MRTP. Nor did Caeli intend to discipline 

or eliminate a competitor. There is no proof that any competitor was eliminated from the 

market and the purpose behind the lower fares was to expand the consumer base by making 

air travel more affordable, not disciplining any competitor. This is further reinforced by the 

CCM’s approval of such strategy in 2011.61 

87. The lack of anticompetitive behavior by Caeli meant that its place in the market was by no 

means a dominant position, pursuant to the legal definition provided by the MRTP. This 

means that Caeli’s business model was in perfect compliance with Mekari law. 

                                                
61 Statement of Uncontested Facts, ¶ 25. 
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3. The CCM maintained the airfare caps arbitrarily 

88. In addition, Respondent breached the FET standard by maintaining the airfare caps 

arbitrarily. A number of factors show so. 

89. First, the objective of the state’s course of action was illegitimate. The CCM has not 

investigated any other airlines alliance members active in Mekar, alone or in combination. 

A number of measures suggests that the maintenance of caps on Caeli Airways’ airfare for 

three years never served a public interest but rather constituted an illegitimate purpose that 

breaches the FET standard. These include the fact that the Mekari government blamed the 

“crisis of catastrophic proportions” on the privatization program, that it vowed to return the 

country to the Mekari people, and that it shelved large parts of its ongoing privatization 

programs.  

90. Second, the measures were disproportionate. The imposition of air caps disproportionately 

affected Caeli’s finances. The measure was maintained capriciously for three years, 

including when Mekar’s government passed a decree requiring all companies operating in 

the country to offer goods and services denominated exclusively in MON. Because of the 

caps, Caeli could not raise its fares to mitigate the impact of inflation, which had an 

excessively negative effect on the airline’s financial state—it was forced to shut down 

several routes, return aircrafts to their lessors, lay off 30% of its staff, cancel existing 

purchase orders, and ground large parts of its fleet. Various cost-cutting measures employed 

in this time such as extra charges for baggage and refreshments also hurt Caeli Airways’ 

popularity62 and the market share of Caeli in Mekar dropped below 30%.63 

91. Finally, the measures were also illegal under Mekari law. As discussed above, the measures 

were illegal under the MRTP. This violation of national law contributes to finding a breach 

of the FET standard. 

                                                
62 Statement of Uncontested Facts, ¶ 34. 
63 Statement of Uncontested Facts, ¶ 64. 
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B. Mekar breached its obligation of granting Fair and Equitable Treatment to 

Claimant’s investments by taking Discriminatory Measures  

92. Respondent breached its obligation to grant Fair and Equitable Treatment to the investments 

of Claimant. In particular, Respondent breached the prohibition of adopting unjustified 

measures by taking discriminatory measures against Claimant. 

93. Authorities generally construe the FET standard to include a protection against 

discriminatory measures taken by States.64 Here, article 9.9-C of the CEPTA explicitly 

includes a protection against discriminatory measures taken by Respondent.  

94. A measure—any act, step, or proceeding taken by a State65—is discriminatory if it treats 

similarly-situated investors differently.66 Such differential treatment must be unreasonable, 

i.e., not based on logical distinctions.67 As explained by the tribunal in Saluka v. Czech 

Republic, any differential treatment must bear a reasonable relationship to policies that are 

rational and that are not motivated by preference for other investments.68 

95. Here, Respondent breached article 9.9-C of the CEPTA. First, Respondent granted subsidies 

to direct competitors of Claimant—investors in the exact same situation as Claimant’s (1). 

And then, Respondent denied the same subsidies to Claimant with no rational justification 

(2). This amounts to discriminatory conduct that breaches article 9.9-C of the CEPTA.  

1. Respondent granted subsidies to investors who were in an identical situation as 

Claimant’s  

96. In 2017, Mekar was subsumed in a serious economic crisis as a consequence of a series of 

inadequate political and economic measures taken by Respondent.69 Respondent worsened 

the financial situation of the airline sector by arbitrarily imposing the usage of the MON 

currency—which had lost its value—to the offer of goods and services.70 This crisis severely 

affected all airlines that operated in the country.  

                                                
64 Vasciannie, ¶ 133. 
65 Fisheries Jurisdiction, ¶ 66. 
66 Goetz v Burundi, ¶121.  
67 McLachlan, Shore and Weiniger, ¶ 325.  
68 Saluka v Czech Republic, ¶ 307. 
69 Notice of Arbitration, ¶ 17; Statement of Uncontested Facts, ¶ 39. 
70 Notice of Arbitration, ¶ 17. 
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97. On 25 September 2018, Mekar passed Executive Order 9-2018 (EO) as a response to the 

crisis and to alleviate the financial struggle of the airline industry. The EO granted subsidies 

to airlines for each Mekari citizen travelling abroad. Claimant was entitled to Respondent 

granting it the subsidies. Shortly thereafter, the Claimant and the other airlines companies, 

applied to receive the subsidy.  

98. Star Wings and JetGreen, both foreign owned airline companies, were granted the subsidies 

by Respondent.71 These companies operated in the same business sector as Claimant. They 

also faced the same financial distress as Claimant. And they received greater economic 

support from their home States.72 

99. However, Claimant was denied the subsidies, despite the fact that all the airline companies 

were in the same situation.73 In contrast with its direct competitors, Claimant was left without 

any governmental aid despite being legally entitled to it. 

2. The Respondent denied the subsidy without giving any reasonable or logical 

justification for its decision 

100. Respondent denied Claimant’s application for the subsidies discriminatorily. Respondent did 

not give any reasonable or logical justification for its decision.  

101. The EO gave a governmental agency—the SCA—the discretion to decide on the applications 

to obtain the subsidies. This discretion was circumscribed to certain standards or objective 

indicators that would be used as a guide to the SCA. So, the discretion granted to the SCA 

was in no way absolute, but limited by those standards established in the EO.  

102. Despite Claimant fulfilling all the requirements of the EO, Respondent dismissed the 

application of Claimant for the subsidies. Respondent did not give any reason for its 

rejection. The only reference to this decision was made by the Mekar’s deputy Minister of 

Transportation, who declared publicly that the decision of granting subsidies to companies 

was discretional, and that it would be unfair to grant it to a State-owned company.74 

103. Denying a subsidy solely on the base of having a State as a minority shareholder is 

discriminatory. This decision was not based on any rational policy, but on ideology. Other 

                                                
71 Statement of Uncontested Facts, ¶ 46. 
72 Statement of Uncontested Facts, ¶ 46. 
73 Statement of Uncontested Facts, ¶ 47. 
74 Statement of Uncontested Facts, ¶ 46. 
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airlines in the same situation as it was the Claimant were granted the State aid.75 Even the 

Supreme Court of Mekar, when considering the issue of public interest under the Monopoly 

and Restrictive Trade Act stated that the CCM may allow infusion of public funds into 

services of an economic nature that it is identified by Mekar as important to its citizens of 

Mekar.76  

104. Therefore, the Claimant was given a differential treatment in comparison with the other 

companies of the airline sector. This treatment was based upon a discriminatory motivation 

that was not based on any rational and reasonable justification. 

 

C. Mekar breached its obligation of Fair and Equitable Treatment and the 

prohibition of Unjustified Measures by Denying Justice to Vemma  

105. Mekar breached its obligation to grant fair and equitable treatment (FET) to Vemma’s 

investments by denying justice to Vemma. Under article 9.9 of the CEPTA, the obligation 

to grant FET is breached if a measure or a series of measures constitute a denial of justice. 

As currently construed by tribunals, the protection against denial of justice encompasses 

refusals to consider a case,  undue delays, violations of due process, and gross defects in the 

content of judgements.77 

106. Here, Mekar denied justice to Vemma through a number of different actions and omissions. 

First, Mekari courts acted with undue delay in judicial proceedings involving Vemma (1). 

Second, Mekar committed fundamental breaches of due process in the course of 

administrative and judicial proceedings against Vemma (2). And third, Mekari courts issued 

judgements against Vemma with serious defects in content (3).  

1. Mekar conducted the judicial procedures with undue delay, therefore denying 

justice to Vemma 

107. The delays with which the Mekari Courts resolved Vemma’s urgent claims amount to denial 

of justice (a). Such delays cannot be justified by Mekar’s limited resources, nor by the time 

its commercial disputes are usually resolved (b).  
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a. The Court failed to address Vemma’s urgent requests in due time 

108. Judicial procedures in which Vemma participated—particularly as plaintiff through Caeli—

took an excessive amount of time, as they required immediate remedies that were delayed 

for over a year. Such delay is unacceptable for an urgent request for temporary injunction, 

in virtue of a measure that almost led Vemma to bankruptcy.78 This amounts to denial of 

justice by Mekar to Vemma. 

109. A State may deny justice to a foreign investor if its courts act with undue delay in 

proceedings involving the investor.79 An undue or unreasonable delay requires an 

appreciation of all circumstances so as to be considered an international delict.80 These 

include the complexity of the matter, the need for celerity and the diligence of the claimant 

in prosecuting its claim.81 As will be addressed in the following sub-section, the manner in 

which the courts treat its national does not affect this analysis. 

110. Here, Mekari courts acted with undue delay by failing to decide the issue of the airfare caps 

(which were imposed by the CCM as an interim measure) in due time. The matter was not 

complex, and the damages that were consequently occasioned demanded extreme celerity, 

which was emphasized and duly requested by Caeli. 

111. Circumstances surrounding Vemma’s claim show that the delay by Mekari courts was 

inexcusable. In the first place, the eventual complexity of the suit filed by Caeli seeking the 

judicial review of the CCM’s airfare caps cannot possibly justify the delay of this procedure. 

The MRTP provided a fairly simple regulation that yet was disregarded and distorted by the 

interpretation made by Justice VanDuzer in order to favor Mekar Airservices Ltd. Under this 

law, the CCM had no discretion to consider a composite market share, and Caeli´s individual 

market share was below the percentage required to establish interim measures. Furthermore, 

had the judge found certain complexity in the merits of the case, this would have required 

him to decide the interim removal of the airfare caps firstly and promptly. The requests for 

temporary injunction are not as complex as the merits of a case, and its nature implies a 

greater demand for celerity. 
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112. The motion to secure the stay on the airfare caps was urgent due to the serious damages they 

were constantly causing at the time it was filed. The consequences of such measure were 

aggravated by a series of different factors that led to the decay of the investment. First, 

Vemma had to charge its services in MON,82 which was highly volatile. Airlines suffer from 

this economic problem more than other enterprises, as their customers usually pay for their 

services months in advance. Second, the exclusion of subsidies under Order 9-2018 damaged 

the company's competitive position, and thus hurt its profitability. Third, the rise in oil prices 

made it even more difficult for Caeli to reach an economic balance without being able to 

adjust the airfares to such harsh conditions.  

113. In this context, Caeli’s lawyers were diligent in prosecuting its claim and seeking immediate 

remedies. They presented a motion explaining the dire financial situation Caeli faced, and 

requiring an immediate hearing to secure a stay on the airfare caps. Nevertheless, the motion 

was rejected, and the hearing on interim measures was delayed for over a year.83 

114. For the above-stated reasons, the delays show that Mekar denied justice to Vemma by failing 

to dispense it in due time, in urgent matters that required immediate attention. 

 

b. The respondent cannot argue that the delays were acceptable by comparing 

them to the average time that Mekari cases take 

115. Mekar cannot justify its delays by referring to the usual time that Mekari courts take to deal 

with a case. It is true that Mekar is a developing country with limited resources, that its courts 

are unfunded, and that, while its population grew exponentially in a short period of time, the 

judicial system failed to expand at the same rate. However, the way in which courts treat 

their own nationals is irrelevant for this analysis. Breach of the obligation to grant FET is 

not determined by reference to the treatment of other investments or investors.84  

116. The FET standard is absolute and does not involve analyzing the treatment provided by 

Mekari courts towards its citizens. This standard was introduced to create a level of treatment 

more favorable than national treatment. In this sense, arguing that the latter represents the 

minimum level for the former is a “dangerous strategy as it is possible that the [national 
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treatment] . . . offers a very low level of treatment.”85 This would significantly harm the 

protections of investments sought by BITs. For these reasons, although defendant states have 

sought to excuse delays by referring to their “overcharged dockets,” the strategy has proved 

to be unsuccessful.86 Overcharged dockets are not excuse for delays;87 they are proof that 

the judicial machinery is defective.88 

117. Here, the respondent argues that, in spite of the fact that the courts where “overwhelmed by 

cases,” they “managed to dispense justice speedily, as compared to the time it usually takes 

Mekari courts to render decisions in commercial matters.”89 However, this argument 

confuses an absolute standard—the  FET—with a relative one. It matters not whether the 

judicial system was saturated with cases, nor if the delays were the usual. The issue is that 

these were undue, and this reveals that the investment was subjected to unfair and inequitable 

treatment. 

118. The objectiveness of the FET standard must be acknowledged. Accordingly, the argument 

that Caeli was afforded an approximately average treatment with respect to the time it 

generally took to resolve a commercial dispute, oughts to be dismissed. 

2. Mekar has committed several fundamental breaches of due process that amount to 

a denial of justice 

119. Mekar denied justice to Vemma by fundamentally breaching due process in administrative 

and judicial proceedings initiated against Vemma. Despite being included as a separate 

element of the Mekar’s obligation to grant FET under article 9.9 of the CEPTA, authorities 

recognize that fundamental breaches of due process are a central concern of denial of 

justice.90 

120. Here, Mekar initiated against Vemma administrative proceedings that lacked due process 

owing to its arbitrariness, inconsistency and lack of transparency (a). Mekar also denied 

justice to Vemma through its courts because the procedures where biased towards Mekari 
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public entities, and because they failed to warrant the discrimination and harassment that 

these applied to Vemma (b).  

 

a. The administrative procedures disregarded due process 

121. The administrative procedures initiated by the Mekari Government were non-transparent, 

arbitrary and inconsistent. Tribunals relate the concept of due process with the requirement 

to act with transparency, consistency and non-arbitrariness. For instance, the Waste 

Management II tribunal construed the lack of due process in administrative proceedings as 

a complete lack of transparency and candour.91 In Mondev, arbitrary conduct was equated to 

a willful disregard of due process “which shocks, or at least surprises, a sense of judicial 

propriety.”92 

122. Here, the procedures initiated by the CCM lacked transparency and consistency, and were 

also arbitrary, in virtue of the general disregard of both local and international law. The first 

investigation was ilegal, and the measures that were subsequently imposed were irrational 

and did afford a reasonable opportunity of compliance. Additionally, this tribunal should 

take into account that Mekar frustrated legitimate expectations, accentuating the failure to 

comply with such obligations. As a result, Mekar breached due process: 

123. First: the Primary investigation led by the CCM lacked transparency. 

124. The CCM investigated Caeli and imposed interim measures on it in disregard of local law. 

Mekar incurred in non-transparent treatment, as Vemma could not have planned the 

investment in accordance with a wrongful application of the regulatory framework, and 

neither could they have complied with it, once it was settled. 

125. Article 9.9 of the CEPTA provides that the FET is breached if a fundamental breach of due 

process is found, “including a fundamental breach of transparency, in judicial and 

administrative proceedings.” Transparency is necessary to give investors an opportunity to 

comply with the regulatory framework. For instance, the Tecmed tribunal stated that, to be 

able to plan its investment and comply with the regulatory framework, the investor needs to 

“know beforehand any and all rules and regulations that will govern its investments, as well 
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as the goals of the relevant policies and administrative practices or directives.”93 In addition, 

it affirmed that all State actions conforming to such criteria should relate to the guidelines, 

directives, requirements, and goals of such regulations. Haphazard, opaque, contradictory 

and inconsistent decision-making lacks transparency.94  

126. Here, under the MRTP, the CCM was not permitted to initiate an investigation against Caeli 

Airways. This regulation provides that the CCM may do so only if certain cumulative 

circumstances are met, such as the fact that “a corporation obtains a market share greater 

than 50%”. Although it does grant an “exceptionally rare discretion”, it does not authorize 

the inclusion of multiple companies in this aspect; which is why the investigation was ilegal, 

bearing in mind that the market share enjoyed by Caeli was only 43%. 

127. The fact that this authority considered the Royal Narnian’s market share in conjunction with 

Caeli’s due to the sole circumstance that both were partners in virtue of the “Moon Alliance” 

was unpredictable and contrary to the law. In fact, the CCM had never investigated airlines 

alliances before.95 This was harmful for Vemma, particularly because of the arbitrary 

imposition of airfare caps, in September 2016. Moreover, after the first investigation was 

concluded, these airfare caps were maintained through the second investigation, when 

Caeli´s market share was 42 %. Although Mekar has recognized that “Caeli cooperated with 

the CCM in every step”96, the airfare caps were kept until October 2019, when its market 

share fell bellow 40%, and after ilegal and unreasonable fines were established. Additionally, 

punitive measures were preferred over compliance, contrary to the MRTP.97 These decisions 

left the venture with even less room for maneuver, making it virtually impossible to fulfill 

the CCM´ demands. To conclude, the investigations launched by the CMM lacked 

transparency and breached due process, as Vemma was not able to plan its investment 

knowing beforehand how the regulatory framework would be applied, and thus did not have 

a reasonable opportunity to comply with it.  

128. Second: the decisions of the CCM were also inconsistent and arbitrary, in disregard of 

legitimate expectations. 
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129. The measures adopted by the CCM in the course of the administrative procedures were 

inconsistent and arbitrary. They also disregarded Vemma’s legitimate expectations. As a 

result, they were carried out in breach of due process. 

130. From the due process approach, arbitrariness can be determined by applying a 

proportionality test: if the governmental measure has been justified in a way that does not 

correspond with its underlying policy, the result must be that the measure is arbitrary.98 

Moreover, inconsistency may also reveal a breach of due process in administrative 

procedures.99 Under article 9.9 of the CEPTA,  the assessment of the eventual breach of the 

obligation to grant FET shall also include the question whether legitimate expectations have 

been frustrated. The interconnection between these elements  and transparency was 

highlighted by the Metalclad tribunal, which found that Mexico had failed to accord 

“transparent and predictable framework for Metalclad’s business planning and investment” 

and that the conduct of the host state “demonstrated a lack of orderly process and timely 

disposition in relation to an investor acting in the expectation that it would be treated fairly 

and justly.”100  

131. Here, the airfare caps that followed the first investigation were arbitrary due to the 

disproportionality underlied in the relation between the insufficiently exposed rationale and 

the regulatory framework: the MRTP, which was the underlying public policy.  The CCM 

considered the composite market share owing to the unfounded concerns regarding the 

existence of secondary slot-trading, predatory pricing and foreign subsidies.101 However, 

such considerations had no basis in the MRTP. Furthermore, it had previously acknowledged 

that there was a “regulatory gap” concerning the eventually anti-competitive benefits of 

foreign subsidies.102 Thus, according to its own sayings, the justification of the measures was 

irregular and deviated from the MRTP. Moreover, under the MRTP, interim measures could 

only be imposed in the face of serious and irreparable damages.103 In such case, they should 

be proportionate and apply for a determined period of time.104 On the contrary, these were 
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disproportionate and maintained thorough two different investigations. As a result, the 

measure was arbitrary. 

132. In addition, the CMM had previously approved Vemma’s investment in Caeli, noting that 

“Caeli’s partnership with Moon Alliance members would enable the airlines to offer new 

and improved services, as well as low-cost services due to economies of traffic density, 

boosting consumer welfare.”105 Even if the tribunal found that this did not raise any 

legitimate expectations, the contrast between this statement and the attitude adopted by the 

CCM itself later on reveals that the claimant was afforded an inconsistent and unjust 

treatment. Indeed, the CCM approved the venture and emphasized the public benefits that 

Caeli’s partnership with the Moon Alliance had to offer; yet, they decided to investigate and 

sanction it based on the exact same circumstance. Additionally, if the CCM expected this 

factor to boost consumer welfare, it means that it foresaw the popularity of the airline (which 

translates in a relevant competitive position or market share), and even looked forward to it. 

133. Finally, Vemma’s legitimate expectations were frustrated by Mekar. Vemma had a 

legitimate expectation to have its most fundamental rights duly respected, to be treated fairly 

and justly, and to be in proper conditions to make the investment profitable. These 

expectations were reinforced by Mekari officials in the course of the tendering process. For 

instance, the chairperson of the Committee on Reform of Public Utilities relied on Vemma’s 

investment, and anticipated its “imminent success.”106 The investigations led by the CCM, 

as well as the unreasonable measures that they adopted thereby, frustrated such legitimate 

expectations. Caeli could not have foreseen the implementation of the airfares caps,107 which 

were maintained throughout more than 3 years. The detriment of these legitimate 

expectations supports the idea that the investment has been subject to unfair and inequitable 

treatment, due to the lack of transparency and due process that these procedures embedded.  

134. In conclusion, the administrative procedure conducted by the CCM harmed some of the most 

essential elements of the FET obligation, which are closely related to the content of due 

process. Indeed, when analyzing the compliance of administrative procedures with due 

process, IIA tend to focus on the issue of whether this breached any of the afore-mentioned 
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substandards.  Accordingly, taking into account that the analyzed procedures were non-

transparent, inconsistent, arbitrary, and in breach of legitimate expectations, it must be noted 

that the CCM´s respective decisions amount to a fundamental breach of due process. 

 

b. The judicial procedures violated due process 

135. Due process forbids unfair proceedings.108 Accordingly, “corrupt, partial or fearful decision-

makers cannot dispense justice.”109 In contrast, the evidence on record shows that the trials 

in which Vemma litigated were egregiously biased in favor of Mekar’s public entities, to the 

point that Vemma was subjected to discrimination and harassment. 

136. Procedural due process is a fundamental human right.110 In the face of any doubts regarding 

the application of the standard, the general notion of due process that lies at the heart of all 

human and fundamental rights must be taken into account to “secure basic procedural 

fairness to the investor.”111From this perspective, care must be taken when analyzing 

procedures that involve foreign investors, as discrimination may always thereby materialize. 

In this regard, the Loewen tribunal found a trial to be in disregard of due process because 

the jury was induced to condemn the investor based on discriminatory reasons. It established 

the responsability of the State under international law to provide a fair trial, and to "ensure 

that litigation is free from discrimination against a foreign litigant and that the foreign litigant 

should not become the victim of sectional or local prejudice”.112When addressing this case, 

Jan Paulsson emphasizes that if the injustice is initiated by a litigant for whose behaviour the 

State is not accountable, the court is nevertheless responsible for remedying the 

unfairness.113 Naturally, if the litigant is an authority of the state, the liability threshold 

should be set significantly higher. Denial of justice is not limited to the conduct of judicial 

officers.114 
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137. In this case, both judicial procedures were partial towards Mekari public entities. Indeed, 

political guidelines interfered in the administration of the overall system of justice: the LPM 

was elected for blaming the economic crisis on the privatization program, and promising to 

“return the country to the Mekari people.”115 Thus, this government created a hostile climate 

towards investors.116 As will be expounded further below, it is submitted here that such 

political harshness reached the courts of Mekar. 

138. First, Justice VanDuzer’s interim decision dismissed the merits prematurely.117 The decision 

was motivated to “save the precious resources” of the courts and to “avoid the parties waiting 

in anticipation.”118 Hence, it lacked a proper analysis. Such justification was used as an 

excuse to benefit Mekar illegitimately: had the judge been interested in attending the 

claimant’s demand for celerity, he should have granted the separate hearing on interim 

measures as soon as it was requested, instead of postponing the matter to the hearing that 

was scheduled more than a year ahead. The fact that the decision to dismiss the merits was 

made pursuant to the Executive Order 5-2014 does not imply that due process was respected. 

In fact, this regulation abolishes the right to appeal and is also a gross violation of the due 

process standard.119 Under article 27 of the VCLT, Mekar cannot invoke the provisions of 

its internal law as justification for its failure to perform the CEPTA. 

139. Second, in regard to the dispute concerning the commercial arbitration, Mekar Airservices 

Ltd. claimed that Vemma had failed to secure a bona fide third-party offer, as the offer made 

by Hawthrone was not an arm’s length, and was invalid due to their membership in the Moon 

Alliance. Although Vemma objected that Mr. Cavannaugh had previously acted as an 

arbitration counsel for various Mekari State Entities,120 he was appointed as the sole 

arbitrator. In the end, he ruled the award in favor of Mekar Airservices Ltd. It then came to 

light that the latter had bribed the former, and Vemma filed an application to set aside the 

award. The Supreme Arbitrazh Court of Sinnograd found that “failure to set aside the award 

would contravene the objective of combating bribery” and, therefore, would be contrary to 
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the public policy of Sinnoh121, where the arbitration took place. In spite of this, Mekar´s 

courts decided to enforce the award. 

140. Despite the fact that the arbitration took place in Sinnoh, and not in Mekar, it is important to 

highlight that the respondent has accepted that “all actions taken by Mekar Airservices Ltd. 

were at all material times attributable to the Federal Republic of Mekar”,122 and this authority 

participated in the arbitration as a litigant. The event of bribery must be seen as part of a 

bigger plot that involved the Mekari courts, at least owing to the failure to identify and 

condemn the corrupt maneuver.  

141. Ultimately, it is clear that Mekar Airservices Ltd. was determined to make Hawthorne´s offer 

held null, by any means necessary, in order to buy Vemma´s stake in Caeli at a significantly 

lower price. Even if the government did not collude with the courts, they should have 

recognized this scheme and used their powers duly to deplore and sanction it. The CILS, an 

autonomous non-profit organization in Mekar, leaked an irrefutable audio-recording of the 

conversation between Mr Cavannaugh and a senior official of Mekar Airservices Ltd, in 

which they agreed on the bribery.123 Vemma also submitted 72 pages of evidentiary 

documents to the courts, which were not taken in due consideration124. Had they had any 

doubts, they should have investigated more until those were clarified; yet, they chose to 

ignore this and to enforce an annulled award. Hence, the conclusion that the trial was 

undoubtedly biased towards the host state. 

142. To conclude, in all procedures, the CCM and Mekar Airservices Ltd. acted with 

discrimination and harassment towards the claimant, and the courts warranted such 

international wrongs. In the first case, both the unlawful investigations and arbitrary 

measures adopted thereby, on the one hand, and the delaying tactics used by the CCM in the 

course of the judicial process, on the other hand, were approved by Judge VanDuzel. This 

decision dismissed the merits without having duly considered them, and left Vemma with 

nule chances of seeking a corresponding judicial review and no other judicial remedies 

available. Thus, it violated one of the most fundamental procedural human rights. In the 

second case, Mekar Airservices Ltd bribed an arbitrator with malicious intent, and despite 
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the fact that the respective award was duly set aside, there being more than sufficient 

evidence on the disgraceful episode, the courts decided to enforce the award without even 

having investigated such happening. Not only do these events represent fundamental 

breaches of due process, but they also constituted denial of justice. 

3. The content of the judicial decisions were grossly defective, thus qualifying as a 

denial of justice 

143. Despite the procedural nature of denial of justice claims, tribunals have affirmed that the 

standard can be breached if  “gross defects” in the substance of judicial decisions occur, in 

such way that reflects a failure of the overall system of justice, and not merely a mistake of 

law.125 In this sense, the Mondev tribunal stated that, although international tribunals are not 

courts of appeal, the BITs are intended to provide a real measure of protection; in 

consequence: 

 

“...[T]he question is whether, at an international level and having 

regard to generally accepted standards of the administration of 

justice, a tribunal can conclude in the light of all the available 

facts that the impugned decision was clearly improper and 

discreditable, with the result that the investment has been 

subjected to unfair and inequitable treatment.”126 

 

144. For the reasons stated above, the impartiality and unlawfulness of Justice VanDuzer’s 

decision shocked a sense of judicial propriety. In regard to the enforcement of the 

commercial award, it is important to analyze carefully section 36 of the Commercial 

Arbitration Act and closely linked to article 5 of the New York Convention, to which Mekar 

is a party. The article implies that arbitral awards shall not be enforced if the party that 

requests not to do so furnishes proof that the award was set aside by a competent authority 

of the country in which it was made. Thus, the courts should not have been interested in 

whether there was sufficient proof of corruption. On the contrary, the question would have 

been if it was duly proven that the award was set aside on the conditions required by the 
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already quoted article, which apparently would be verified, in light of the facts of the present 

case. 

145. Historically, prestigious doctrine has rejected the recognition and enforcement of awards set-

aside at the seat of the arbitration relying on different, yet compelling arguments.127 First, 

like judgements, awards are integrated into the legal order in which they are ruled, and once 

they are annulled, they consequently cease to exist.128 Second, enforcing such awards would 

be unfair, contrary to international comity and in detriment of the predictability sought by 

the parties.129 For these reasons, the more recent arguments stating that courts have a 

discretion to enforce such awards, ought to be dismissed. In fact, the French version of the 

New York Convention indicates that the enforcement of awards will be refused if the 

conditions that article V lists are met, thereby reflecting the precise purpose of the treaty.  

146. In any case, the evidence of bribery was irrefutable, and the enforcement of the award was 

clearly opposite to Mekar´s public policies. Indeed, the preamble of the CEPTA clarifies that 

it aims to “eliminate bribery and corruption in trade and investment”. The BIT integrates the 

legal order of Mekar. Moreover, fraud and bribery are internationally recognized as 

fundamental reasons not to enforce an annulled award.130 Consequently, the enforcement of 

the award should have been refused, pursuant to section 36 of the Commercial Arbitration 

Act. 

VI. VEMMA IS ENTITLED TO FULL COMPENSATION IN THE AMOUNT OF FAIR MARKET 

VALUE OF ITS INVESTMENT  

147. Mekar must compensate Claimant for the injury it caused it by destroying the value of 

Vemma’s investment. When a State violates a treaty obligation, it owes compensation for 

any harm inflicted.131 Under international law, Mekar must pay Vemma the fair market value 

(FMV) of its investment (A). In the alternative, Mekar must provide compensation in the 
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amount of the FMV of the investment by application of the Arrakis-Mekar FMV clause 

through the most favored nation (MFN) clause of the CEPTA (B).  

A. Under international law, Mekar owes Vemma compensation in the amount of the 

Fair Market Value of its investment  

148. Vemma is entitled to be compensated by Mekar for the FMV of its investment at the time of 

Mekar’s breach of its treaty obligations. Mekar destroyed the value of Vemma’s investment 

through illegal acts, ultimately forcing the Claimant to sell its shares for substantially less 

than its FMV. Under these circumstances, general international law requires Mekar to 

compensate Vemma for the FMV of its investment.   

149. The standards of compensation provided in the CEPTA are in Article 9.12 and Article 9.21. 

However, the CEPTA does not provide for a standard of compensation for non-expropriatory 

breaches.  

150. When a BIT leaves unaddressed the compensation standard for non-expropriation breaches, 

the basic principle is the customary standard of full reparations. The same happens when a 

State commits an illegal act and restitution is not an attainable or appropriate remedy (as in 

practically all investor-state disputes): full compensation is due. The notion of full 

compensation originated in Chorzów case. There, the Permanent Court of Justice held that 

compensation “should wipe out all the consequences of the illegal act and re-establish the 

situation which would, in all probability, have existed if that act had not been committed.”132 

In the absence of restitution, this idea has been translated into monetary compensation equal 

to the fair market value of the expropriated investment.133 

151. Full compensation is generally assessed based on the FMV of the lost property.134 FMV is 

“[t]he price that a willing buyer would pay to a willing seller in circumstances in which each 

had good information, each desired to maximize his financial gain, and neither was under 

duress or threat.”135 This standard is the best way to address the cumulative nature of Mekar’s 

breaches and it is a more protective standard of compensation, considering the violations of 
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international investment law standards that are at stake, which are, in essence, international 

tort law standards. The FMV compensation standard can be used for breaches other than 

expropriation if their effect leads to significant long-term losses.136 

152. Here, the value of Vemma’s investment was destroyed as a result of Mekar’s and the Mekari 

State’s unjust and illegal activities.  

153. Although Vemma’s investing strategies were profitable for both Caeli and Mekar, Vemma's 

investment in Caeli began to go sour as a result of a series of intentional acts and omissions 

by Mekari State organs, government, and, eventually, Mekari courts. It resulted in Mekar 

capitalizing on the investment to the prejudice of Vemma, the latter on the verge of 

bankruptcy as a result of these acts and omissions. 

154. In breach of Mekari legislation and the CEPTA, the CCM launched an investigation into 

Caeli Airways. Because of the fines imposed as a result of the first CCM inquiry, Caeli 

Airways was subjected to airfare caps.  

155. However, the caps were maintained even though that Mekar’s economic situation was 

deteriorating. The Mekari MON began to lose value fast in late 2016. Despite the rapidly 

changing value of the Mekari currency, the CCM continued to impose the now-unreasonable 

and wasteful airfare caps on Caeli Airways. 

156. As the currency crisis worsened, Mekar’s economic policies evolved radically. Despite the 

currency’s continual fluctuation in value, Mekar required Caeli Airways to price its services 

in MON. This shift harmed Caeli Airways' profitability due to the airline industry's long-

term perspective. Neither this adjustment nor the failure to modify the inflation rate regularly 

could have prevented an economic crisis in Mekar. 

157. Mekar only reduced the economic loss to Caeli Airways’ competitors, further harming the 

airline’s market position. Mekar's President signed Executive Order 9-2018 on September 

25, 2018, granting subsidies to airlines operating in the city. Nonetheless, because Bonooru 

owns a large part in Vemma, Executive Order 9-2018 rejected Caeli Airways subsidies.137 

158. Left with an investment that was a drain on Vemma’s global operations  Vemma found a 

buyer to limit its losses—Hawthorne Group LLP—contrary to what Mekar falsely and 

                                                
136 CMS Gas v Argentina, ¶ 410. In the same regard, see: Enron v Argentina, ¶¶ 362-363; Sempra v Argentina, ¶ 403. 
137 See Notice of Arbitration, ¶¶ 50-90. 
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purposefully states.138 Instead of allowing it to minimize its losses, Mekar's courts 

exacerbated them by enforcing a corrupted award, forcing Vemma to sell its share for 

substantially less than its fair market value.139 

159. Therefore, because Mekar destroyed Vemma’s investment, committing an illegal act and 

causing an injury by an internationally wrongful act, must compensate the Claimant full 

reparation140 in FMV. 

B. Alternatively, Mekar must compensate for the Arrakis-Mekar Fair Market Value 

clause  

160. In any case, Vemma is still entitled to the FMV of its investment under the MFN clause of 

the CEPTA. The MFN clause allows Vemma to rely on clause 13 of the Arrakis-Mekar 

treaty, which provides for FMV compensation for all breaches.  

161. The first paragraph of the MFN clause of the CEPTA (Article 9.7) explains that each party 

shall treat an investor of the other party and its investment no less favorably than it treats 

investors of a third country and their investments. In CME Czech Republic BV v Czech 

Republic, the Tribunal allowed the Claimant to use the MFN clause in the Czech Republic 

– Netherlands BIT to import a more favorable concept of compensation from another Czech 

BIT. The Tribunal interpreted the MFN clause to guarantee that “just compensation” must 

not be less than fair market value, which was the standard used in the other Czech BIT.141 

This has happened with numerous cases.142 

162. Vemma is entitled to the more-favorable treatment granted by Mekar to the investors of 

Arrakis under Article 13 of the Arrakis-Mekar BIT.143 That clause envisioned a treatment 

                                                
138 Mekar contends that, “[d]ue to the Claimant’s inability to attract another suitable buyer for its shares in Caeli, 

and the currency crisis precipitating in Mekar, the Tribunal should find that Mekar has already paid the “market 

value” for Claimant’s investment by purchasing its stake in Caeli Airways for USD 400 million. Therefore, the 

Claimant is owed no compensation”, Compensation Claim, ¶ 21. 
139 Summary of Facts, ¶ 28. 
140 Weisburg and Ryan, pp. 166-168. 
141 CME v Czech Republic, ¶500. 
142 The option of invoking MFN to substitute one restrictive provision of a BIT with a less restrictive provision has 
received a largely positive response in case law. See Bayindir v Pakistan, ¶¶ 228–232; MTD v Chile, ¶ 104; White v 

India, ¶¶ 11.2.4-11.2.9. 
143 See Art. 13 of the Arrakis-Mekar BIT– Compensation and Prompt Payment: “[i]f the Tribunal makes a Final 

Award in favour of the investor, the Tribunal may award compensation. Such compensation shall be equivalent to the 

fair market value of the investment immediately on the day before the measures inconsistent with the provisions herein 

were taken by the host State”. 
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more favorable to the investor. Mekar, therefore, is obligated to provide no less than “fair 

market value” to Vemma in respect of its investment. By operation of that clause, that most 

favored treatment must be extended to Vemma, permitting exactly the result the parties 

intended by the incorporation in the CEPTA of an MFN clause. 

163. Given that the most favored nation treatment criteria are applied to the subject matter of the 

“basic treaty”—the one that contains the MFN clause upon which reliance is placed.144 If a 

third-party treaty entered into by the party against whom the MFN clause is invoked relates 

to the same subject matter as the basic treaty and provides more favorable treatment as to a 

particular subject, then the more favorable treatment may be imported into the basic treaty 

by the MFN clause.  

164. In conclusion, Vemma is entitled to the FMV of its investment under the MFN clause of the 

CEPTA, allowing Vemma to rely on Clause 13 of the Arrakis-Mekar Treaty, which provides 

FMV compensation for all breaches.  

VII. REQUEST FOR RELIEF  

165. In light of the foregoing submissions, Claimant respectfully requests this tribunal to find 

that:  

 

1. The Tribunal has jurisdiction to hear this case and the Claimant has a standing to 

bring claims before this tribunal.  

2. The impugned conduct is attributable to the Respondent. 

3. The Respondent has violated Article 9.9 of the CEPTA.  

4. The Respondent is liable to pay damages for 700.000.000 USD plus interest as of the 

date of the violation. 

5. The Claimant is entitled to all costs arising out of these proceedings, including all 

legal and other professional fees and disbursements. 

 

 

Choudhary & Partners LLP 

 

                                                
144 Reisman and Crawford, pp. 966.  
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