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ARGUMENTS 1 

I. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE CEPTA. 1 

A. The disputing parties are an investor and a State-party. 1 

1. Claimant is an investor as defined in Article 9.1 of the CEPTA. 2 

a. Claimant is a national of a State-Party to the CEPTA. 2 

i. Claimant is incorporated and seated in a CEPTA State-Party. 2 

ii. Claimant is not disqualified as a national under the Broches test. 4 

(a) Claimant is not acting as an agent for  the Commonwealth of 

Bonooru. 5 

(b) Claimant is not discharging an essentially governmental function.

 5 

b. Claimant was constituted or organized under the laws of a State-Party. 7 

c. Claimant has substantial business activities in the territory of the 

Commonwealth of Bonooru. 8 

d. Claimant is a protected investor under the CEPTA. 9 

iii. SOEs are protected investors under the CEPTA. 10 

2. Respondent is a CEPTA State-Party. 11 

B. There is a covered investment. 12 

C. The investment was in existence during the entry into force of the CEPTA.

 12 

D. The claim is not barred by ratione legis jurisdiction. 13 
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1. The investment of Claimant enjoys the presumption of regularity and 

validity. 14 

2. Claimant’s investment was established in conformity with the laws and 

regulations of Respondent. 16 

3. Respondent is estopped from disclaiming the legality of the investment. 17 

II. THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING AMICI 

SUBMISSIONS BY THE CONSORTIUM OF BONOORI FOREIGN INVESTORS AND DENY THE 

LEAVE SOUGHT BY THE EXTERNAL ADVISORS TO MEKAR’S COMMITTEE ON PUBLIC 

UTILITIES REFORM. 18 

A. The amicus submission by CBFI satisfies the criteria. 19 

1. The amicus application by CBFI addresses a matter of fact or law within 

the scope of the dispute. 19 

2. The amicus application by CBFI will assist the Tribunal in evaluating the 

disputing parties’ positions by bringing a different perspective and particular 

knowledge. 20 

a. The submission helps the Tribunal have a better understanding of 

factual and legal aspects relating to its jurisdiction and the merits of the 

claims. 21 

b. CBFI is a qualified entity whose submission is materially different from 

that of the disputing parties. 22 

3. CBFI has a significant interest in the arbitral proceedings. 22 

4. The admission of the CBFI’s amicus submission will not disrupt or unduly 

burden the disputing parties. 24 

5. The arbitration proceedings involve a public interest. 24 

6. CBFI is independent from the disputing parties. 25 

B. The amicus submission by the External Advisors fails to meet the criteria. 27 

1. The External Advisors’ submission does not address a matter of fact or 

law within the scope of the dispute. 27 

2. The amicus application by the External Advisors will not assist the 

tribunal in evaluating the disputing parties’ positions. 28 

a. The submission does not help the Tribunal have a better understanding 

of factual and legal aspects relating to its jurisdiction and the merits of the 

claims. 29 
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b. The submission does not bring a perspective and particular knowledge 

or insight that is different from that of the disputing parties. 29 

3. The External Advisors do not have a significant interest in the arbitral 

proceedings. 30 

4. The admission of the submission will disrupt and unduly burden the 

disputing parties. 31 

5. The External Advisors is not personally affected by the public interest 

involved in the arbitration proceedings. 31 

6. The External Advisors is not independent from the disputing parties. 32 

III. RESPONDENT VIOLATED ARTICLE 9.9 OF THE CEPTA. 32 

A. Respondent’s actions, taken individually, violated the FET Standard under 

Article 9.9 of the CEPTA. 33 

1. Respondent denied justice to Claimant under Article 9.9(2)(a) of the 

CEPTA. 33 

a. Respondent’s unjustified postponement of the urgent hearing on airfare 

caps subjected Claimant to undue delay. 34 

b. Respondent's enforcement of the set-aside 09 May 2020 Award 

administered justice in a seriously inadequate manner. 36 

2. Respondent’s premature dismissal of Caeli’s claim on the merits 

fundamentally breached due process under Article 9.9(2)(b) of the CEPTA. 39 

3. Respondent engaged in arbitrary and discriminatory conduct under Article 

9.9(2)(c) of the CEPTA. 41 

a. Respondent’s investigation of Caeli based on its composite market share 

with Royal Narnian amounts to arbitrary conduct. 42 

b. Respondent’s unjustified denial of subsidies to Claimant amounts to 

discriminatory conduct. 43 

B. Alternatively, Respondent’s actions, taken together, constitute a violation of 

Article 9.9 of the CEPTA. 46 

IV. RESPONDENT MUST COMPENSATE CLAIMANT AT FAIR MARKET VALUE FOR ITS 

VIOLATION OF THE FET STANDARD UNDER ARTICLE 9.9 OF THE CEPTA. 48 

A. Respondent must compensate Claimant at fair market value pursuant to 

customary international law and the Most Favoured Nation (MFN) obligation in 

Article 9.7 of the CEPTA. 49 
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B. Respondent’s liability to compensate Claimant must not be mitigated due to 

Claimant’s lack of negligence. 52 

C. Respondent should pay Claimant interest on the compensation award. 52 

D. Respondent must reimburse Claimant for all costs and expenses associated 

with this arbitration. 53 

PRAYER FOR RELIEF 55 
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STATEMENT OF FACTS 

 

I. Vemma Acquires an Investment in the State of Mekar 

 

[1] Due to its precarious financial condition, Mekar set up a competitive bidding 

process to privatize the State-Owned Caeli Airways (hereinafter, “Caeli”). Vemma 

was among four companies who participated in the tendering process wherein it 

tendered 800 Million USD, the highest bid, and stated that it would refinance the 

debt liability of Caeli. Mekar accepted the bid and sold 85% stake in Caeli to Vemma 

but retained the rest. 

 

[2] Thereafter, Vemma invested significant capital into Caeli, taking over its 

control and management. Vemma turned Caeli Airways into a venture generating 

net profit, expanding its consumer base in Mekar and offering affordable air travel 

to Mekari citizens. Nonetheless, Vemma’s investment in Caeli began to turn sour 

due to a series of acts and omissions deliberately pursued by Respondent which 

created a hostile environment for investors. 

 

II. Mekar Violated the CEPTA 

 

[3] The Competition Commission of Mekar (the “CCM”) initiated two 

investigations against Caeli which was not in accordance with the Mekar Monopoly 

and Restrictive Trade Practice Act and CEPTA. The investigations resulted in the 

imposition of fines and airfare caps against Vemma. 

 

[4] Due to a currency crisis, Mekar required Caeli to price its services exclusively 

in MON despite the constantly fluctuating price of the currency. However, the 
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competitors of Caeli were spared and given subsidies through Executive Order 9-

2018 which was passed by Mekar’s President. Mekar denied subsidies to Caeli. 

 

[5] Left with no options and an investment that was hemorrhaging, Vemma 

considered a bona fide offer from Hawthorne Group LLP to buy the former’s stake 

in Caeli while observing the requirements in its Shareholders’ agreement with Mekar 

Airservices Ltd. However, rather than allowing the purchase by the Hawthorne 

Group, Mekar Airservices disputed the validity of the Hawthorne Group’s offer due 

to the latter’s membership in the Moon Alliance. The dispute over the validity of the 

Hawthorne offer was submitted to arbitration and an award was rendered against its 

validity. However, a report subsequently released by the Centre for Integrity in Legal 

Service (“CILS”) showed that Mekar Airservices engaged in fraud and corruption 

by bribing the arbitrator who rules against the validity of the offer. Thereafter, 

Vemma was able to obtain a decision in the Supreme Arbitrazh Court of Sinnograd 

setting aside the award on the grounds that the award was tainted with corruption. 

 

[6] Despite the award being set aside in Sinnoh, Mekar’s courts enforced the 

award in violation of its international and domestic obligations. Left with an 

investment that was a drain on its global operations, Claimant obtained a buyer to 

cut its losses. Instead of allowing it to cut its losses, Mekar’s courts further 

compounded them by enforcing a tainted award, impelling Claimant to sell its stake 

far below fair market value.  

 

[7] Taken together and individually, these acts and omissions constituted unfair 

and inequitable treatment of the investor by Mekar and ultimately led to the Mekar’s 

capitalization on the investment to the detriment of Vemma. Together, these acts and 

omissions brought the investor to the brink of bankruptcy. 
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III. Vemma submits a claim to arbitration 

 

[8] After consistently being denied justice, and with no alternatives, Vemma 

commenced these arbitral proceedings.  
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SUMMARY OF ARGUMENTS 

 

[9] JURISDICTION. This Tribunal can hear the dispute because the claim was 

filed by a qualified investor. State-Owned Enterprises are considered investors under 

the CEPTA. The claim is not a State-to-State arbitration between the Commonwealth 

of Bonooru against the Federal Republic of Mekar but an investor-state arbitration 

pursuant to the CEPTA. 

 

[10] AMICUS SUBMISSION BY CBFI. The submission more than satisfies the 

criteria provided by the CEPTA, the Arbitration (AF) Rules, and the UNCITRAL 

Transparency Rules. 

 

[11] AMICUS SUBMISSION BY EXTERNAL ADVISORS. The submission 

fails to satisfy the same criteria and its admission will disrupt and unduly burden the 

Tribunal and disputing parties. 

 

[12] MERITS: FET. Respondent’s actions, evaluated individually or collectively, 

breached its commitment to fair and equitable treatment under Article 9.9 of the 

CEPTA. 

 

[13] MERITS: Appropriate Compensation Standard. Respondent must 

compensate Claimant using the fair market value standard according to both 

principles of international law and the most favoured nation obligation contained in 

CEPTA. 

 



   
 

 xxviii 

[14] REMEDY. Respondent must compensate Claimant for violating the CEPTA. 

Claimant is entitled to US$ 700 million plus interest as of the date of the violation 

and all costs and expenses associated with this arbitration.  



   
 

 xxix 

APPLICABLE LAW 

 

[15] Pursuant to PO1, the Parties agree that these proceedings will be administered 

by the ICSID.1 Accordingly, the administration of the proceedings is subject to and 

must be made in accordance with the ICSID Additional Facility Rules2 as the ICSID 

Convention is not applicable3 by reason of the fact that Respondent has not signed 

and ratified the ICSID Convention.4 

 

[16] Pursuant to the specialized procedure agreed upon by the disputing parties in 

PO2, the Tribunal shall decide its own jurisdiction in accordance with Chapter 9 of 

the CEPTA5 and settle the substantive aspect of the claim in accordance with Article 

9.9 of the CEPTA.6 

 

[17] Pursuant to PO1, the Tribunal shall consider the application for leave to file 

written submissions by non-disputing parties in accordance with Article 41 of the 

ICSID Arbitration (AF) Rules and Article 9.19 of the CEPTA.7 Further, pursuant to 

Respondent’s request and exercise8 of its option under Article 9.20(6) of the 

CEPTA,9 the Tribunal shall also apply the UNCITRAL Rules on Transparency10 in 

assessing the submissions by non-disputing parties. 

 

 
1PO1,¶5. 
2ICSID Additional Facility Rules,art.2. 
3Id.,art.3. 
4SUF,¶20. 
5PO2,¶8(a). 
6PO3,¶8(c). 
7PO1,¶¶19,20,21(g). 
8Comments on Applications for Leave to File Amicus Submissions,¶771-2. 
9CEPTA,art.9.20(6). 
10UNCITRAL Transparency Rules,arts.1(4)&4. 
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[18] Pursuant to Article 1.3(2) of the CEPTA, the Tribunal shall interpret and apply 

the provisions of the CEPTA (1) in the light of its objectives and (2) in accordance 

with applicable rules of international law.11 Accordingly, the Tribunal may also refer 

to the Vienna Convention on the Law of Treaties (VCLT) to interpret the CEPTA 

“in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in light of its object and purpose.”12 

 
11CEPTA,art.1.3(2). 
12VCLT,arts.31,32. 
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ARGUMENTS 

 

I. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE CEPTA. 

 

[19] Under Chapter 9 of the CEPTA, the Tribunal has jurisdiction over a dispute 

when the following conditions are satisfied: (A) the disputing parties are composed 

of a protected investor of the treaty and a State-party to the treaty (jurisdiction 

ratione personae);13 (B) the subject matter of the dispute involves a covered 

investment (jurisdiction ratione materiae);14 and (C) the investment was in existence 

during the entry into force of the treaty (jurisdiction ratione temporis).15 

 

[20] Here, the claim by Vemma Holdings, Inc. (hereinafter, “Claimant”) against 

the Federal Republic of Mekar (hereinafter, “Respondent”) satisfies these 

jurisdictional requirements.  

 

A. The disputing parties are an investor and a State-party. 

 

[21] The CEPTA provides that a claim to arbitration may be submitted by “an 

investor of a Party on its own behalf”16 against a CEPTA-Party.17 Accordingly, in 

order for the Tribunal to obtain jurisdiction ratione personae over the dispute, the 

disputing parties must be (i) an investor as defined in Article 9.1 of the CEPTA and 

(ii) a State-Party to the CEPTA. 

 

 
13CEPTA,arts.9.1,9.2(a),9.16(1). 
14CEPTA,art.9.2(b). 
15CEPTA,art.9.2(2). 
16CEPTA,art.9.16(1)(a). 
17CEPTA,art.9.2(1). 
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1. Claimant is an investor as defined in Article 9.1 of the 

CEPTA. 

  

[22] For an enterprise to be considered an investor, the enterprise must (1) have 

the nationality of a State-Party or be seated in the territory of a State-Party, (2) be 

constituted or organized under the laws of a State-Party, and (3) have substantial 

business activities in the territory of a State-Party.18 Claimant satisfies all 

requirements. 

 

a. Claimant is a national of a State-Party to the CEPTA. 

 

[23] The CEPTA requires that an investor must be a national of a State-Party. 

Under applicable rules of international law,19 an investor is a national of a State-

Party when: (i) it is incorporated in the same20 or is seated in its territory (siége 

social);21 and (ii) it is not disqualified as a national under the Broches test.22  

 

i. Claimant is incorporated and seated in a CEPTA State-

Party. 

 

[24] Claimant is incorporated in the Commonwealth of Bonooru (“Bonooru”), 

which is a State-Party to the CEPTA.23 It is likewise seated in its territory since 

 
18CEPTA, art.9.1(a). 
19CEPTA, art.1.3(2)&VCLT,art.31(1). 
20Masdar,¶175;Amco,¶396;SCHREUER,¶ 841. 
21Orascom,¶314;Barcelona Traction,¶70;Tenaris,¶226;YANNACA-SMALL,¶10.31. 
22CSOB,¶16-17&BUCG,¶33-5. 
23SUF,¶10. 
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Bonooru is “the place of actual or effective management”24 of Claimant where its 

registered office is located.25 

 

[25] Here, the Record is replete with facts that indicate that not only is the 

registered office of Claimant located in Bonooru,26 but that Claimant has been 

actually and effectively managed in Bonooru:  

a. The Statement of Uncontested Facts indicates that Claimant was incorporated 

in the territory of the Commonwealth of Bonooru;27  

b. The Articles of Association of Vemma Holdings Inc. reveals that Claimant 

regularly conducts meetings, such as “employee representative meetings[;]”28  

c. Procedural Order No. 3 indicates that Claimant conducts “regular meetings, 

which includes meetings for electing directors[;]”29 and  

d. Procedural Order No. 4 shows that a Bonoorian state official recognized 

Claimant’s “contribution to the enhancement of Bonooru’s tourism 

infrastructure”30 due to its business activities in the territory of the 

Commonwealth of Bonooru.  

 

[26] Thus, Claimant satisfied the nationality requirement under the CEPTA 

because it is incorporated, has a registered office, and is actually and effectively 

managed in Bonooru. 

 

 
24Tenaris,¶154. 
25Orascom,¶¶298,314;Rand,¶67;Barcelona Traction,¶70. 
26Memorandum of Association of Vemma Holdings Inc.,2. 
27SUF,¶10. 
28Articles of Association of Vemma Holdings, Inc.,152.6. 
29PO4,¶3. 
30PO4,¶6. 
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ii. Claimant is not disqualified as a national under the Broches 

test. 

 

[27] As a State-Owned Enterprise (SOE), Claimant is not disqualified under the 

generally-accepted Broches test,31 which applies the customary international law 

rules on attribution of state conduct to private entities. 

 

[28] First and foremost, it is the position of Claimant that the Broches test does not 

apply to the present dispute, as it only applies to arbitrations governed by the ICSID 

Convention. The Broches test stemmed from the drafting of the ICSID Convention, 

rather than the ICSID Additional Facility (“AF”) Rules.32 Since Article 3 of the 

ICSID AF Rules explicitly provide that none of the provisions of the ICSID 

Convention shall be applicable to the proceedings under the Rules,33 and the present 

dispute was filed under the ICSID AF Rules,34 the Broches test is thereby outside 

the ambit of the present proceedings. 

 

[29] Assuming that the Broches test applies, it provides that a mixed economy 

company or government-owned corporation is not disqualified as an investor or 

barred from availing ISDS mechanisms unless (a) it is acting as an agent for the 

government or (b) it is discharging an essentially governmental function.35 None are 

applicable to Claimant. 

 

 
31CSOB,¶16-17&BUCG,¶33-5. 
32Broches, 331,354-55;4 
33ICSID Additional Facility Rules,art.3. 
34Notice of Arbitration,¶1&CEPTA,art.9.16(2)(b).  
35Masdar,¶170;BUCG,¶33-4;CSOB,¶27. 



   
 

 5 

(a) Claimant is not acting as an agent for  the 

Commonwealth of Bonooru. 

 

[30] Under Article 8 of the International Law Commission’s Articles on 

Responsibility of States for Internationally Wrongful Acts (hereinafter, 

“ARSIWA”), an entity is considered an agent of the State when it is “acting on the 

instructions of, or under the direction or control of, that State in carrying out the 

conduct.”36 Such is not the case here.  

 

[31] Claimant was not under the effective control of Bonooru. In Nicaragua v. US, 

the U.S. was found to have no effective control over the contras even when the U.S. 

financed, organized, and equipped the contras.37 Given this, Claimant’s receipt of 

subsidies from Bonooru under its Horizon 2020 Scheme38 could not be indicative of 

any effective control over Claimant. Claimant retained its freedom to negotiate its 

acquisition of the investment in the territory of Respondent such that Claimant 

participated in the bidding process free from the influence or instruction of Bonooru. 

In fact, the Horizon 2020 subsidies were offered to all “companies investing in 

tourism-related infrastructure in Bonooru.”39 Thus, Claimaint was not under the 

effective control of Bonooru and thereby cannot be deemed as a state agent. 

 

(b) Claimant is not discharging an 

essentially governmental function. 

 

 
36ARSIWA,art.8. 
37Nicaragua,¶115. 
38Id.,¶28. 
39SUF,¶28. 
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[32] Under Article 5 of ARSIWA, an entity discharges an essentially governmental 

function when it is empowered by a State’s internal law to exercise elements of 

governmental authority or public functions.40  

 

[33] Here, Claimant was not created through an internal law, but rather through a 

Memorandum of Association41 that characterizes it as a mere private corporation 

governed by its own Articles of Association.42 Neither was Claimant granted 

governmental authority or public functions by Bonooru through such incorporation. 

 

[34] In any case, Claimant was not exercising any governmental authority (i.e., 

authority to exercise regulatory functions).43 Here, the regulatory function over “all 

civil aviation” belongs to Bonooru through its Civil Aviation Authority (CAA), an 

arm of Bonooru’s Ministry of Transport and Tourism44 — not Claimant. All possible 

ties to the CAA are refuted by the fact that the CAA restructured BA Holdings into 

an arms-length enterprise under the Privatisation of Enterprises Act 1972 before 

Claimant’s succession.45  

 

[35] Thus, the activities of Claimant are limited to private concerns which are 

essentially commercial in nature and carried out by private entities.46 Jurisprudence 

provides that when a SOE carries out essentially commercial functions through 

private entities, such could not be deemed as a government instrumentality.47 In Pac 

Rim Cayman v. Republic of El Salvador, the Tribunal held that a holding company 

 
40ARSIWA,art.5. 
41SUF,¶10. 
42AnnexIV. 
43UNOLACD,52&Venezuela,¶198. 
44SUF,¶6. 
45Id.,¶7. 
46CSOB,¶20;BUCG,¶35;Maffezini,¶¶80,86. 
47CSOB,¶20;BUCG,¶35;Maffezini,¶¶80,86. 



   
 

 7 

commercially functions by owning “shares in its group of companies, with attendant 

benefits as to control, taxation and risk-management for the holding company’s 

group of companies.”48  

 

[36] Consistent with this, Claimant’s private and commercial functions49 as an 

airline holding company include the management50 and operation of 

Caeli,51participating in bidding and acquisition of private entities,5253 proposing  

financially attractive business models,54 offering lower fares,55 and expanding its 

business.56 Evidently, the nature of Claimant’s activities was essentially commercial 

in nature, geared towards profit generation and expansion of  consumer choices. 

 

[37] All told, Claimant is not an entity discharging essentially governmental 

functions and is thereby not disqualified under the Broches test. 

 

b. Claimant was constituted or organized under the laws 

of a State-Party. 

 

[38] As mentioned above, the CEPTA requires that an investor-enterprise must be 

incorporated under the laws of a CEPTA State-Party.57 Claimant meets the 

 
48Pac Rim,¶4.72. 
49SUF,¶¶7,29. See also Orascom,¶320&Tenaris,¶199. 
50Id.,¶31,35. 
51SUF,¶29. 
52SUF,¶22. 
53Id. 
54Id. 
55Id. 
56Id. 
57CEPTA,art.9.1(a). 
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incorporation requirement under the CEPTA because it “is an airline holding 

company incorporated in Bonooru[.]”58 

 

c. Claimant has substantial business activities in the 

territory of the Commonwealth of Bonooru. 

 

[39] Article 9.1(a) of the CEPTA requires that Claimant has substantial business 

activities in the country in which it is organized, i.e., in Bonooru.59 [38] The 

objective of the CEPTA is to “eliminate barriers to trade in, and facilitate the cross-

border movement of [...] goods and services between the territories of the Parties”60 

and “increase substantially investment opportunities in the territories of the 

Parties[.]”61 Consistent with these objectives, treaty protection should then be 

limited to genuine nationals of State-Parties.62 Here, Claimant was able to establish 

that it genuinely possesses the nationality of a Bonoori business.[39] The 

requirement of “substantial business activities”63 is met when an investor is able to 

prove that it is not a “shell company”64 or a “corporation of convenience”65 created 

to gain access to ICSID jurisdiction as an “abuse of the Convention purposes.”66 

Such a requirement is consistent with the CEPTA’s objective to limit treaty 

protection to genuine nationals of State-Parties. The requirement of “substantial 

business activities”67 is met when an investor is able to prove that it is not a “shell 

 
58SUF,¶10. 
59CEPTA,art.9.1(a). 
60CEPTA,art.9.1(a). 
61CEPTA,art.3(1)(c). 
62See Khan,¶252. 

 

 

 

 
67See Amto,¶69. 
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company”68 or a “corporation of convenience”69 created to gain access to ICSID 

jurisdiction as an “abuse of the Convention purposes.”70 Such a requirement is 

consistent with the CEPTA’s objective to limit treaty protection to genuine nationals 

of States-Parties. 

 

[40] Claimant performed substantial business activities71 through its operation of 

the Royal Narnian, “the flag carrier of Bonooru,”72 and its “contribution to the 

enhancement of Bonooru’s tourism infrastructure[.]”73 

 

[41] Thus, Claimant is not a corporate shell or a corporation of convenience set up 

by Bonooru for the Tribunal to obtain jurisdiction over this claim.74 

 

d. Claimant is a protected investor under the CEPTA. 

 

 [42] Claimant meets the definitional requirements of an investor under the CEPTA. 

Accordingly, the claim is being filed by a protected investor against a state. Thus, 

the present proceeding is not a State-to-State arbitration between the Commonwealth 

of Bonooru against the Federal Republic of Mekar but an investor-state arbitration 

pursuant to the CEPTA.  

 

[43] The participation of SOEs in foreign direct investment (FDI) is recognized by 

the United Nations Conference on Trade and Development75 and the framers of the 

 
68Pac Rim,¶4.75;Aguas,¶245;Jagusch&Sinclair,20;Mistelis&Baltag,113. 
69Autopista,¶126. 
70Autopista,¶123-6;Tokios,¶53-6;Phoenix,¶136-45;Mobil,¶184-5;Aguas,¶245;Pac Rim,2.5. 
71See Pac Rim,¶4.72. 
72SUF,¶9-10;AnnexIX,¶1943-4;AnnexVII,¶1841. 
73PO4,¶6. 
74Aguas,¶245. 
75UNCTAD,30. 
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International Centre for Settlement of Investment Disputes.76 In fact, the standing of 

SOEs in investor-state dispute settlement systems (ISDS) was explicitly recognized 

by the tribunals in CSOB v. The Slovak Republic77 and BUCG v. Yemen.78 

Accordingly, the participation of SOEs in arbitration proceedings does not convert 

the proceedings to an unsanctioned State-to-State arbitration between the 

Commonwealth of Bonooru and Respondent79 because (a) SOEs are protected 

investors under the CEPTA and (b) Claimant is not acting on behalf of Bonooru. 

iii. SOEs are protected investors under the CEPTA. 

 

[44] The CEPTA State-Parties consented to an arbitration between a qualified 

investor80 and a State-Party.81 The State-Parties did not distinguish between the 

private and governmental sources of capital of an investor.82 Under international law, 

a tribunal cannot import a requirement that limits its jurisdiction when such a limit 

is not specified by the State-Parties.83 To impose an additional jurisdictional 

requirement “would unduly limit or expand the original consent given by the 

parties[.]”84  

 

[45] Notably, the CEPTA does not contain a “denial-of-benefits clause” or any 

provision which explicitly prohibits SOEs and government-owned and controlled 

corporations from being considered a protected investor.85 Had the CEPTA Parties 

 
76Broches,331,354-55. 
77CSOB,¶16-17. 
78BUCG,¶33-5. 
79Response to the Notice of Arbitration,¶4. 
80CEPTA,art.9.1. 
81CEPTA,art.9.2(1). 
82Broches,331,354-55. 
83Bear Creek,¶320;Tokios,¶30;National Grid,¶82. 
84Inceysa,¶176. 
85 See ECT,art.17(1);US-Ukraine BIT,art.1(2);CAFTA,art.10.12.1;US-Bolivia BIT. 
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intended to exclude SOEs and public investors from treaty coverage, they would 

have explicitly excluded SOEs from its coverage as has been the consistent treaty 

practice of states.86 Accordingly, a good faith interpretation of the CEPTA87 reveals 

that SOEs are considered protected investors.88  

 

[46] Moreover, recognizing the standing of SOEs before this Tribunal is consistent 

with the objectives of the CEPTA which is to “increase substantially investment 

opportunities in the territories of the Parties”89 and “establish a framework for further 

bilateral, regional, and multilateral cooperation to expand and enhance the benefits 

of this Agreement.”90 Disqualifying SOEs from treaty protection creates a hostile 

environment for foreign investors which substantially decreases the flow of FDI. In 

keeping up with the objectives of investment protection, any entity falling within the 

definition of an investor under the CEPTA should be entitled to protections under 

the treaty, regardless of minority shareholding by a government. Thus, as a SOE, 

Claimant is a protected investor under the CEPTA. 

 

2. Respondent is a CEPTA State-Party. 

 

[47] Respondent signed the CEPTA in April 201491 and the dispute arose due to 

measures adopted or maintained by Respondent. Notably, “Respondent has agreed 

to accept that all actions taken by Mekar Airservices Ltd. were at all material times 

attributable to the Federal Republic of Mekar.”92  

 

 
86See Panama-GermanyBIT;Panama-SwitzerlandBIT;Panama-United Kingdom BIT. 
87CEPTA,art.1.3(2)&VCLT,art.31(1). 
88CEPTA,art.1.3(2)&VCLT,art.31(1). 
89CEPTA,art.9.1(c). 
90CEPTA,art.1.3(e). 
91Id.,¶32.  
92PO1,VI.(17). 
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[48] In the present dispute, the claim is being filed by a qualified investor against 

a CEPTA State-Party. The claim is not a State-to-State arbitration between the 

Commonwealth of Bonooru against the Federal Republic of Mekar but an investor-

state arbitration pursuant to the CEPTA. Accordingly, the Tribunal acquired 

jurisdiction ratione personae over the disputing parties. 

 

B. There is a covered investment. 

 

[49] Article 9.1 of the CEPTA provides that an investment may take the form of 

“shares, stock, and other forms of equity participation in an enterprise[.]”93 Here, 

Claimant obtained shares, stock, and equity participation in Caeli, an SOE in 

Respondent’s territory.94 The acquisition of the investment is evidenced by the Share 

Purchase Agreement95 and the Shareholders Agreement executed between Claimant 

and Mekar Airservices Ltd.96  

 

C. The investment was in existence during the entry into force of the 

CEPTA. 

 

[50] The CEPTA provides that it “shall not bind a Party in relation to an act or fact 

that took place or a situation that ceased to exist before the date of entry into force 

of this Agreement.”97 However, the CEPTA also provides that “Investments made 

under the 1994 Bilateral Investment Treaty shall be governed by this Agreement 

starting from the date of entry into force of this Agreement.”98 Here, Claimant’s 

 
93CEPTA,art.9.1(b). 
94SUF,¶14. 
95SUF,¶26. 
96AnnexVI. 
97CEPTA,art.9.2(2). 
98CEPTA,art.1.6(1). 
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investment in the territory of Respondent consists of the shares of stock to Caeli 

which it obtained through the Share Purchase Agreement it entered into with Mekar 

Airservices Ltd. on 29 March 2011.99 Although the investment was obtained by 

Claimant before the entry into force of the CEPTA on 15 October 2014,100 the 

CEPTA recognizes the investments made under the 1994 Bonooru-Mekar BIT as 

covered investments.101  

 

[51] By express provision of the treaty and without resorting to the doctrine of effet 

utile,102 the investment obtained by Claimant under the 1994 Bonooru-Mekar BIT is 

likewise covered by the CEPTA. Accordingly, the Tribunal obtained jurisdiction 

ratione temporis because the investment was made and in existence during the entry 

into force of the CEPTA.  

 

D. The claim is not barred by ratione legis jurisdiction. 

 

[52] Ratione Legis jurisdiction is obtained by a Tribunal when an investment treaty 

contains a provision defining and limiting covered investment to those that were 

made in accordance with the laws and regulations of the State-Parties.103 Various 

Tribunals recognize that the illegality of an investment cannot affect the Tribunal’s 

jurisdiction in the absence of an express stipulation in the treaty.104 This is because 

a tribunal cannot import a requirement that limits its jurisdiction when such a limit 

 
99SUF,¶26. 
100SUF,¶32. 
101CEPTA,art.1.6(1). 
102Tenaris,¶151-2;Corfu Channel,¶4;Georgia,¶133;Asian Agricultural,¶40;Occidental,¶68;Salini,¶95;YANNACA-

SMALL,¶11.98. 
103See Netherlands-Turkey BIT,art.2(2);Italy-Morocco BIT;Austria-Saudi Arabia BIT,art.1(1);Ukraine-Lithuania 

BIT,art.I(g);Australia-Indonesia BIT,art.I(1);Israel-Uzbekistan BIT,art.1(1);Kazakhstan-Uzbekistan 

BIT,art.12;Colombia-China BIT,art.1.1;Colombia-Spain BIT,art.1.2;Colombia-UK BIT,art.I.2(a). 
104Anatolie,¶812;Plama,¶¶77-78;Inceysa,¶176;Khan,¶¶382-84;Achmea,¶¶168-67;Liman,¶187;Bear Creek,¶20. 
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is not specified by the State-Parties.105 To impose an additional jurisdictional 

requirement “would unduly limit or expand the original consent given by the 

parties[.]”106 Based on a textual reading, the CEPTA does not provide for a legality 

requirement. 

 

[53] If it should be considered at all, the legality of the investment is a matter that 

is best addressed in the full-blown merits stage so as to enable the disputing parties 

to provide more evidence and assist the Tribunal in its determination of damages.107 

Accordingly, the plea of illegality should not be given a preclusive effect at the level 

of jurisdiction.108 

 

[54] However, assuming arguendo that the CEPTA provides that the legality of 

the investment is an implied jurisdictional requirement, (i) the investment of 

Claimant enjoys the presumption of regularity (ii) the investment of Claimant was 

made in compliance with the laws and regulations of Bonooru and Respondent, and 

(iii) Respondent is estopped from disclaiming the legality of the investment. 

 

1. The investment of Claimant enjoys the presumption of 

regularity and validity. 

 

[55] State actions enjoy a presumption of regularity and validity.109 The 

presumption is supported by the idea that what is normal is to be presumed and any 

 
105Bear Creek,¶320;Anatolie,¶812;Liman,¶187. 
106Inceysa,¶176. 
107Gustav,¶144;Occidental,¶64;Thunderbird,¶150. 
108Liman,¶187. 
109Methanex(PartialAward),¶45;Flegenheimer,344;Duke,¶378;EliLilly,¶204;Cargil,¶439;AsianAgricultural,¶56; 

ADF,914;BINCHENG,2;CRAWFORD,421;SANDIFER,144;BORCHARD,198. 
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other state of affairs is subject to proof.110 Thus, the act of Respondent in selling the 

investment to Claimant enjoys this presumption in the absence of proof to the 

contrary. Consequently, any allegation that Respondent accepted bribes from 

Claimant during the acquisition of the investment111 should be disregarded.  

 

[56] Notably, it is a well-established principle of law that the one who alleges bears 

the burden of proof to prove the facts on which it relies in support of its claim.112 

Accordingly, Respondent has the burden of proof to establish its allegation that the 

investment of Claimant was obtained illegally.113 Here, Respondent was not able to 

show satisfactory evidence that Claimant engaged in illegal activities in obtaining 

the investment. At best, Respondent relies on the unsubstantiated amicus submission 

by its own External Advisors to the Committee on Reform of Public Utilities 

(CRPU) to allege that Claimant paid bribes to Respondent’s own Chairperson, Mr. 

Dorian Umbridge, to procure the investment.114  

 

[57] Under international law, corruption charges are established by “clear and 

convincing proof”115 because of the seriousness of the accusation. Here, the standard 

of proof necessary to prove corruption was not met by the mere unsubstantiated 

allegations of the External Advisors. In the absence of clear and convincing proof, 

the corruption charges must be dismissed and the presumption of regularity and 

validity of the bidding process performed by Respondent must be sustained. 

 

 
110Foster,36.  
111EA Submission, ¶635. 
112Salini(Award),¶70;Nicaragua,437;Metal-Tech,¶237;Liman,¶195;LLAMZON,¶9.08;SANDIFER,127. 
113LLAMZON,¶9.08. 
114EA Submission,¶635. 
115DF,¶22;Lao,¶97;TSA,¶173;Westinghouse,¶1;Bermuda,¶43;ICC CaseNo.6401;ICC CaseNo.5622. 
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2. Claimant’s investment was established in conformity with 

the laws and regulations of Respondent. 

 

[58] Claimant’s acquisition of the investment was supervised and monitored by 

Respondent’s own Competition Commission of Mekar (CCM).116 In fact, Claimant’s 

acquisition of an 85% stake in Caeli was approved by the CCM.117 Moreover, the 

CCM Chairperson was “a strong proponent of selecting Vemma throughout the 

bidding process.”118 Notably, the CCM was “set up under the Law on Privatisation 

of State Property,”119 is “armed with an independent enforcement directorate[,]”120 

and possesses the power to open an investigation against corporations121 and 

subsequently impose fines, forced sale of assets, or other measures against a 

corporation found to be engaged in anti-competitive behavior.122 Clearly, the CCM 

was statutorily obligated to ensure that the privatization of Caeli was performed in 

accordance with the Law on Privatisation of State Property. Moreover, the CCM had 

the means and opportunity to verify that the investment was established in 

conformity with its own laws and regulations. Thus, the approval by the CCM of 

Claimant’s acquisition, coupled with the presumption of regularity of state actions, 

constitutes sufficient evidence that the investment was established in conformity 

with the laws and regulations of Respondent. 

 

 
116SUF,24-5. 
117Id.,¶25. 
118SUF,¶24. 
119EA Submission,¶618. 
120SUF,¶19. 
121MRTPA,Ch.III. 
122MRTPA,§4(d). 
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3. Respondent is estopped from disclaiming the legality of the 

investment. 

[59] A state cannot, after tolerating the existence of the investment, be allowed to 

plead its illegality to escape a tribunal’s jurisdiction.123 The principles of fairness 

holds a government estopped from raising violations of its own law as a 

jurisdictional defense when it knowingly overlooked them and endorsed an 

investment which was not in compliance with its law.124  

[60] As established, Claimant’s acquisition of investment enjoyed the badge of 

approval of Respondent. Additionally, Claimant managed its investment together 

with representatives of Respondent in Mekar Airservices who retained 15% shares 

in Caeli.125 Claimant and Respondent’s representatives attended shareholders’ 

meetings126 where Respondent had every opportunity to disclaim the legality of 

Claimant’s ownership of the investment. Instead, business carried on as usual from 

2011127 to present without Respondent questioning the legality of Claimant’s 

investment.  

[61] Under international law, “he who comes to equity for relief must come with 

clean hands.”128 Through its representations and conduct, Respondent led Claimant 

to believe that it had clean title to the investment it maintained for nine years. By 

raising the alleged illegality of the investment belatedly and for the purpose of 

evading its obligations under the CEPTA, Respondent is clearly in bad faith. 

Accordingly, the principle of fairness and the doctrine of clean hands justifies 

 
123Fraport,¶346;ADC,¶475;Inmaris,¶140;Karkey,¶628;Kardassopoulus,¶¶147,184,192;Grenada,¶208. 
124Salini;Kardassopoulus,¶194;Chevron,¶7.89-1. 
125SUF,¶26. 
126Id.,¶29. 
127Id.¶25. 
128Moloo&Khachaturian,1485. 
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holding Respondent in estoppel and barred from raising the alleged illegality of the 

investment to defeat this Tribunal’s jurisdiction. 

 

II. THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING AMICI 

SUBMISSIONS BY THE CONSORTIUM OF BONOORI FOREIGN INVESTORS 

AND DENY THE LEAVE SOUGHT BY THE EXTERNAL ADVISORS TO MEKAR’S 

COMMITTEE ON PUBLIC UTILITIES REFORM. 

 

[62] Article 9.13 of the CEPTA  and the ICSID Arbitration (AF) Rules provide 

that in determining whether to allow third party participation through the submission 

of amicus submissions, the Tribunal shall consider the extent of the following 

criteria, among others: 

(a) that the submission would assist the Tribunal in the determination of a factual 

or legal issue related to the proceeding by bringing a perspective, particular 

knowledge or insight that is different from that of the disputing parties;129 

(b) that the submission would address a matter within the scope of the dispute;130 

and 

(c) the non-disputing party’s significant interest in the proceeding.131 

 

[63] However, the criteria provided in the ICSID Arbitration (Additional Facility) 

Rules (hereinafter “Arbitration (AF) Rules”), is not exhaustive as the Tribunal is 

bound to consider the criteria “among other things.”132 Accordingly, the Tribunal 

 
129CEPTA,art.9.13(3)&ICSID Arbitration(AF)Rules,art.41(3)(a). 
130CEPTA,art.9.13(3)&ICSID Arbitration(AF)Rules,art.41(3)(b). 
131CEPTA,art.9.13(3)&ICSID Arbitration(AF)Rules,art.41(3)(c). 
132Apotex(BNM),¶18;Apotex(Appleton),¶26;Bear Creek(PO6),¶35. 
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may also consider whether the arbitration proceedings involve a public interest, as 

is required by the UNCITRAL Transparency Rules.133 

 

[64] Claimant submits that (a) the amicus submission by the Consortium of 

Bonoori Foreign Investors (CBFI) satisfies the criteria and (b) the amicus 

submission by the external advisors to Mekar’s Committee on Public Utilities 

Reform (hereinafter “External Advisors”) fails to meet the criteria. 

 

A. The amicus submission by CBFI satisfies the criteria. 

 

[65] The amicus application by CBFI should be admitted by the Tribunal because 

(i) it addresses a matter of fact or law within the scope of the dispute, (ii) it will 

greatly assist the Tribunal in evaluating the submissions and arguments of the 

disputing parties, (iii) CBFI has a significant interest in the arbitral proceedings, (iv) 

its admission will not disrupt or unduly burden the disputing parties, (v) the 

arbitration proceedings involve a public interest, and (vi) CBFI is independent from 

the disputing parties. 

 

1. The amicus application by CBFI addresses a matter of fact 

or law within the scope of the dispute. 

 

[66] An amicus application addresses a matter of fact or law within the scope of 

the dispute when the application is limited to the subject matter of the dispute as 

defined by the parties — it addresses issues related to the interpretation of the BIT,134 

 
133UNCITRAL Transparency Rules,art.1(4)(a),art.4. 
134Apotex(Appleton),¶36. 
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provides analysis of a State-Party’s legal framework,135 and does not address an issue 

no longer presented before the tribunal.136 This criterion is intended to avoid 

unnaturally broadening the scope of the dispute by third parties.137 

 

[67] The amicus submission of CBFI satisfies the criteria because it provides key 

information in Bonooru regarding “the regulatory framework[,]”138 “the existing 

corporate framework[,]”139 “the nature of the aviation industry[,]”140 and the 

“business landscape[,]”141 and nothing else. Clearly, the submission is limited to the 

subject matter of the dispute and does not unduly broaden the scope of the dispute. 

 

2. The amicus application by CBFI will assist the Tribunal in 

evaluating the disputing parties’ positions by bringing a 

different perspective and particular knowledge. 

 

[68] An amicus application helps the Tribunal have a better understanding of 

certain factual and legal aspects which may impact its jurisdiction and possibly the 

merits of the claims.142 It must bring a novel perspective, i.e., a perspective and 

particular knowledge or insight that is different from that of the disputing parties.143 

Correspondingly, a perspective is novel when the submission provides a particular, 

specific, and unique knowledge and expertise of a qualified entity regarding the 

 
135Glamis,2. 
136Apotex(BNM),¶29. 
137Apotex(BNM),¶27;Apotex(Appleton),¶35;UPS,¶5. 
138CBFI Submission,¶10,§1. 
139Id.,Concluding Remarks. 
140Id. 
141Id.,¶10,§2. 
142Infinito,¶31. 
143Eli Lilly(PO4),¶¶6,9;Apotex(BNM),¶23;Apotex(Appleton),¶31. 
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matters in dispute.144 Notably, the expertise of the amicus may relate to law, facts, 

or the application of law to the facts.145 This requirement is satisfied when its 

contents have a reasonable potential to assist the Tribunal.146  

 

[69] The amicus submission satisfies the criteria because (1) the submission helps 

the Tribunal have a better understanding of factual and legal aspects relating to its 

jurisdiction and the merits of the claims and (2) CBFI is a qualified entity whose 

submission is materially different from that of the disputing parties. 

 

a. The submission helps the Tribunal have a better 

understanding of factual and legal aspects relating to 

its jurisdiction and the merits of the claims. 

 

[70] CBFI advances a submission that clarifies the Tribunal’s understanding of 

factual and legal aspects relating to its own jurisdiction. According to CBFI, “[t]he 

nature of activities of such enterprises and not their purpose should guide a tribunal’s 

decision”147 and that the investment protection regime must “not be represented as 

protective of “purely private investment[.]”148 The submission accounts for the 

corporate structure of businesses in Bonooru and provides an insight why the 

Tribunal is bound to recognize the standing of SOEs in investment treaty arbitration 

pursuant to the CEPTA. 

 

 
144PhilipMorris(PO4),¶30;PhilipMorris(PO3),¶28;Electrabel,¶24;Glamis,2;Infinito,¶34;Suez,¶16;Apotex(BNM),¶24;

Apotex(Appleton),¶33. 
145Suez,¶20. 
146Biwater Gauff. 
147CBFI Submission,¶10,§3. 
148Id.,¶10,§5 
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b. CBFI is a qualified entity whose submission is 

materially different from that of the disputing parties. 

 

[71] In Philip Morris v. Uruguay, the Tribunal granted the amicus submission of 

the World Health Organization (WHO) as it gave a geographic-specific health 

context, not duplicative of the parties’ submissions.149 

 

[72] In the same way, CBFI possesses a particular, specific, and unique knowledge 

and expertise about the business climate in Bonooru. Notably, the business expertise 

of CBFI extends beyond the aviation industry as it is composed of “businesses of all 

sizes, in all sectors of the economy, and all regions of Bonooru.”150 Aside from 

Claimant, the members of CBFI include businesses outside the airline industry, such 

as SRB Infrastructure, Wiig Wealth Management Group, and Lapras Legal Capital, 

among others.151 Accordingly, CBFI has access to a wealth of information and 

perspective about the business landscape in Bonooru, which would assist the 

Tribunal in its decision as understanding the norms in Bonooru is crucial in the 

Tribunal’s determination of whether the measures adopted by Respondent were 

arbitrary. Notably, the amicus submission is not “duplicative”152 of the perspective 

of either of the disputing parties. 

 

3. CBFI has a significant interest in the arbitral proceedings. 

 

 
149Philip Morris(PO4). 
150CBFI Submission,¶3. 
151Id.,¶6-7. 
152See Born(2019),21. 
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[73] An amicus has a significant interest when the outcome of the arbitration may 

have a direct or indirect impact on the general purpose of the applicant,153 the rights 

or principles the applicant represents and defends,154 or a matter the applicant 

considers sacred or actively supports.155 To meet this requirement, the applicant 

needs to show that he has more than a general interest in the proceeding, i.e., a 

concrete interest.156 The interest is not limited to pure legal questions but may extend 

to hybrid issues, such as issues of mixed fact and law.157 

 

[74] CBFI satisfies the criteria because the outcome of the arbitration has a direct 

impact on its general purpose. CBFI is a non-profit industry association which has 

advocated on “national and international business issues”158 “focused on fostering a 

strong, competitive economic environment that facilitates growth and development 

of Bonooru as well as the Greater Narnian region.”159 It accurately pointed out that 

the “impact of the decision in this case on the interpretation of investor-State dispute 

settlement provisions of current and future investment agreements in Mekar holds 

significant interest for all Bonoori businesses, which are frequent investors in the 

country and have made sizable contributions of capital in Mekar.”160 This is 

especially true considering that an interpretation of the CEPTA which prohibits 

SOEs from filing arbitration claims will deprive most, if not all, Bonoori businesses 

of investment protection. 

 

 
153Infinito,¶36. 
154Apotex(Appleton),¶38. 
155Glamis,2. 
156Apotex(Appleton),¶38. 
157Electrabel,¶29. 
158CBFI Application,¶2. 
159Id. 
160Id.,¶9. 
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4. The admission of the CBFI’s amicus submission will not 

disrupt or unduly burden the disputing parties.  

 

[75] The admission of an amicus submission will not disrupt or unduly burden the 

disputing parties when it will not require unnecessary additional work, time and 

expense for the disputing parties.161 To comply with this requirement, the Tribunal 

“must assess the potential effects of the amicus participation on the arbitral 

proceedings and the disputing parties, weigh the additional burden on the parties 

against the benefit of the amicus submission and consider whether the available 

procedural tools can mitigate any burden.”162 This requirement ensures the fairness 

and efficiency of the arbitration proceedings and is considered the Tribunal’s “gate-

keeping role.”163 

 

[76] Here, the participation of CBFI does not impose an additional burden on the 

disputing parties as the application was submitted before the conduct of the Main 

Stage of the proceedings. In fact, the participation of CBFI promotes fairness and 

efficiency of the arbitral process because the amicus submission assists the Tribunal 

in its determination of key issues in the present dispute. 

 

5. The arbitration proceedings involve a public interest. 

 

[77] The arbitration proceedings involve a public interest when the decisions to be 

issued are likely to affect individuals or entities beyond the disputing parties164 or 

the case considers the legality under international law of various actions and 

 
161Apotex(Appleton),¶44&Apotex(BNM),¶37. 
162Born(2019),28. 
163Id.citing(UNCITRAL,¶47). 
164Methanex,¶49;Apotex(BNM),¶35;Apotex(Appleton),¶42. 
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measures taken by governments.165 The public interest must affect the amicus 

personally and excludes “particular and professional interest[.]”166 

 

[78] The present arbitration proceedings involve a public interest because it 

gravely affects all Mekari and Bonoori investors. Investment protection and 

investment treaty arbitration exists to enhance the confidence of foreign investors in 

the investment climate of the State-Parties.167 Unreasonably denying protection to 

foreign investors with minority shareholding by a government undermines the very 

purpose of investment treaties. The interpretation of the dispute settlement 

provisions of current and future investment agreements in Mekar and whether a 

foreign investor’s corporate structure deprives it from the protection of a BIT holds 

significant interest for all Bonoori businesses, which are frequent investors in the 

country and have made sizable contributions of capital in Mekar. 

 

[79] To grant the amicus submission of CBFI would likewise serve the general 

public interest of promoting transparency in international investment arbitration. 

Such was determined by the Tribunal in Methanex Corporation v. United States of 

America168 and Biwater Gauff v. Tanzania.169 

 

6. CBFI is independent from the disputing parties. 

 

[80] International investment law likewise requires that an amicus be impartial or 

independent.170 An amicus is independent from the disputing parties when it has not 

 
165Suez,¶19&Glamis,2. 
166Apotex(BNM),¶43&AliciaGrace,¶53. 
167SCHREUER,ET AL.,838. 
168Methanex,¶49. 
169Biwater Gauff,¶54. 
170Canepa,¶30&Vivendi,¶28. 
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received financial or other material support from any of the parties or from any 

person connected with the parties in this case171 and it supports itself from the 

exercise of its profession.172 The Tribunal also considers the professional and 

financial relationships of the amicus with the disputing parties173 and the 

membership of the amicus.174 However, mere membership of one of the disputing 

parties in the same organization as an amicus does not mean a lack of independence 

of the amicus.175 This requirement is implicit in a provision which requires that the 

amicus bring a perspective, particular knowledge or insight that is different from that 

of the Parties.176 

 

[81] CBFI satisfies this criteria because it does not receive any form of support 

from any of the disputing parties. In fact, “[n]o part of the association’s income is 

payable to or otherwise available for the personal benefit of any proprietor, member, 

or shareholder of the association.”177 Moreover, “[n]o government, person or 

organization associated with Vemma or otherwise has provided financial or other 

assistance”178 to CBFI in its preparation of its submission. 

 

[82] Accordingly, the cooperation between Lapras Legal Capital and Claimant 

does not raise concerns on the independence of CBFI as it does not stand to benefit 

from their relationship. Moreover, the involvement of Lapras Legal Capital is 

 
171Suez,¶12(c). 
172Id.,¶32. 
173Id. 
174Id. 
175Eli Lilly(PO4),¶E. 
176vonPezold,¶49. 
177CBFI Submission,¶3. 
178Id. 
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limited to “advising Vemma on funding strategies with respect to its claim against” 

Respondent.179  

 

[83] Accordingly, CBFI more than satisfied the requirement that its submission 

bring a perspective that would assist the Tribunal. 

 

B. The amicus submission by the External Advisors fails to meet the 

criteria. 

 

[84] The amicus application by the External Advisors should be denied by the 

Tribunal because (i) it does not address matter of fact or law within the scope of the 

dispute, (ii) it will not assist the Tribunal in evaluating the submissions and 

arguments of the disputing parties, (iii) the External Advisors do not have a 

significant interest in the arbitral proceedings, (iv) the admission of the submission 

will disrupt and unduly burden the disputing parties, (v) the External Advisors is not 

personally affected by the public interest involved in the arbitration proceedings, and 

(vi) the External Advisors is not independent from the disputing parties. 

 

1. The External Advisors’ submission does not address a 

matter of fact or law within the scope of the dispute. 

 

[85] The submission addresses a matter of fact or law beyond the scope of the 

dispute as defined by the disputing parties. Here, the disputing parties and the 

Tribunal defined and limited the scope of the Main Stage to whether the Tribunal 

 
179CBFI Submission,¶7. 
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has jurisdiction under Chapter 9 of the CEPTA.180 As established, the CEPTA does 

not provide for a legality requirement. 

 

[86] Nonetheless, the External Advisors are attempting to defeat the jurisdiction of 

this Tribunal by raising the sole contention that Claimant’s investment was procured 

through bribery.181 The Tribunal’s jurisdiction based on the legality of the 

investment was not an issue not raised by the parties before the Tribunal.182 Taking 

cognizance of their submission will turn the subject of the arbitration into a different 

dispute by adding a new party raising new jurisdictional issues beyond the scope of 

the dispute as agreed upon by the disputing parties.183 

 

2. The amicus application by the External Advisors will not 

assist the tribunal in evaluating the disputing parties’ 

positions. 

 

[87] The submission does not satisfy the criteria because (1) it does not help the 

Tribunal have a better understanding of factual and legal aspects relating to its 

jurisdiction and the merits of the claims184 (2) nor does it bring a perspective and 

particular knowledge or insight that is different from that of the disputing parties.185  

 

 
180PO2,Part II. 
181EA Submission,¶635-7. 
182Apotex(BNM),¶29. 
183PO2,Part II. 
184Infinito,¶31. 
185Eli Lilly(PO4),¶¶6,9;Apotex(BNM),¶23;Apotex(Appleton),¶31. 
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a. The submission does not help the Tribunal have a 

better understanding of factual and legal aspects 

relating to its jurisdiction and the merits of the claims.  

 

[88] Amicus submissions on jurisdictional questions when the parties have 

competently and comprehensively argued all issues regarding jurisdiction are not 

appropriate as they would not assist the Tribunal in its task of assessing 

jurisdiction.186 Here, the disputing parties have already “agreed to settle certain 

issues to limit the scope of this arbitration in order to save costs.”187 Instead of 

deciding on the more pressing and contentious issue concerning Respondent’s 

continuing violation of its obligations under the CEPTA, the Tribunal is pressed with 

an additional concern of determining whether it has jurisdiction ratione legis despite 

the clear absence of such requirement in the CEPTA. This will only delay the 

proceedings further and increase the costs for the disputing parties. In any case, the 

documents submitted by Claimant, together with the amicus submission by CBFI, 

suffice at fully informing the Tribunal about the issues in the dispute.  

 

b. The submission does not bring a perspective and 

particular knowledge or insight that is different from 

that of the disputing parties.  

 

[89] Although the External Advisors consider themselves as experts on 

“investment banking[,]”188 the submission does not provide a materially different 

perspective or insight regarding the issues in the dispute. In one case, a Tribunal 

 
186Suez,¶19. 
187PO1,¶17. 
188EA Submission,¶616. 
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observed that the knowledge of experts and practitioners, however extensive, neither 

equals nor surpasses the very considerable experience and insights possessed by the 

disputing parties.189 The External Advisors do not provide a perspective or particular 

knowledge that is different from that of the disputing parties as it only contains an 

allegation that the investment was obtained illegally and nothing more. 

 

3. The External Advisors do not have a significant interest in 

the arbitral proceedings. 

 

[90] Here, the External Advisors themselves characterized their interest as a 

“general interest in promoting fair business practices in Mekar.”190 Such a broad 

claim of interest is not permitted.191 Moreover, the External Advisors are not 

representing or defending its own rights or purposes but, rather, representing and 

defending the interests of its professional clients,192 the CCM. If at all, it seems that 

their significant interest in this arbitration lies only in having this Tribunal adopt a 

legal interpretation of the CEPTA which considers ratione legis as a jurisdictional 

requirement. Although it may be an interest, it is not the significant interest 

contemplated by CEPTA and the Arbitration (AF) Rules. A contrary interpretation 

would lead to absurd results and that cannot possibly be what was intended with the 

admission of amicus curiae briefs in arbitrations.193 

 

 
189Apotex(Appleton),¶33. 
190EA Submission,¶641. 
191Apotex(BNM),¶33&Apotex(Appleton),¶38. 
192Apotex(Appleton),¶39. 
193Id.,¶40. 
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4. The admission of the submission will disrupt and unduly 

burden the disputing parties.  

 

[91] Having established that the submission does not address the relevant facts and 

arguments advanced in this arbitration194 and that the submission raises new 

jurisdictional issues that have not been agreed upon by this Tribunal and the 

disputing parties,195 the admission of the submission requires unnecessary additional 

work, time and expense for the disputing parties.196 Admission of the submission 

will only prolong the arbitration proceedings and cause undue delay in the Tribunal’s 

resolution of the dispute. 

 

5. The External Advisors is not personally affected by the 

public interest involved in the arbitration proceedings.  

 

[92] In Resolute Forest v. Canada, the Tribunal denied the amicus application 

despite the presence of a public interest due to the applicant’s failure to link its 

submission with the interest.197 

 

Similarly, the public interest involved in this dispute does not affect the External 

Advisors personally as its participation relates to their client’s interest.198 As 

admitted by the External Advisors in their application, they “were engaged as 

external advisors to the”199 CCM. In fact, they “actively participated in the 

deliberations of the Committee in the process leading up to the acquisition of an 85% 

 
194Apotex(BNM),¶37. 
195EA Submission,¶635-7. 
196Apotex(Appleton),¶44&Apotex(BNM),¶37. 
197Resolute Forest,¶4.6. 
198Apotex(BNM),¶43. 
199EA Submission,¶617. 
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stake in Caeli by Vemma Holdings Inc.”200 and “were remunerated with both a set 

fee and a success fee as a percentage of the sales price.”201 Clearly, a professional 

relationship202 existed between Respondent and the External Advisors wherein the 

latter has a vested professional interest to ensure the success of Respondent in the 

present arbitration proceedings. Clearly, the External Advisors is attempting to 

protect their clients’ interest by having the Tribunal adopt a restrictive interpretation 

of the CEPTA barring claims by SOEs. 

 

6. The External Advisors is not independent from the 

disputing parties. 

 

[93] The External Advisors is not independent from the disputing parties because 

they received financial support203 from Respondent when their services were 

contracted by Respondent during the privatization of Caeli.204 Contrary to their claim 

that they did not receive “any financial or other support from any of the contending 

parties in relation to the elaboration of this submission[,]”205 their independence is 

still questionable as they have a history of a professional relationship with 

Respondent. Thus, failing to meet all the requirements under the CEPTA and ICSID 

(AF) Rules, the amicus submission by the External Advisors must be denied. 

 

III. RESPONDENT VIOLATED ARTICLE 9.9 OF THE CEPTA. 
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[94] Under Article 9.9(1) of the CEPTA, Respondent has an obligation to accord 

fair and equitable treatment (FET) to covered investments and investors with respect 

to such investments. Under Article 9.9(2) of the CEPTA, a Party breaches this FET 

obligation when its measure or measures constitute any of the following, among 

others: (a) denial of justice; (b) fundamental breach of due process; and (c) arbitrary 

or discriminatory conduct.206 

 

[95] As will be discussed below, Respondent’s actions, either individually or taken 

together, clearly violated its FET obligation, constituting breaches under Article 

9.9(2)(a), (b), and (c) of the CEPTA.207 

 

A. Respondent’s actions, taken individually, violated the FET 

Standard under Article 9.9 of the CEPTA. 

 

[96] Respondent has deprived Claimant of the protections and guarantees on its 

investment under Article 9.9 of the CEPTA, based on the following grounds: first, 

Respondent denied justice to Claimant; second, Respondent failed to afford due 

process to Claimant; and last, Respondent engaged in arbitrary and discriminatory 

conduct. 

 

1. Respondent denied justice to Claimant under Article 

9.9(2)(a) of the CEPTA. 

 

[97] Under International Investment Law, there is denial of justice in criminal, 

civil, or administrative proceedings if the relevant courts “subject [such proceedings] 
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to undue delay, or if they administer justice in a seriously inadequate way.208 

Jurisprudence209 characterizes this as a “wilful disregard of due process of law, [...] 

which shocks, or at least surprises, a sense of judicial propriety.”210 

 

[98] In this case, Respondent, through its judicial organs, denied justice to 

Claimant in the following ways: first, it subjected Claimant to undue delay in hearing 

the urgent matter on the imposition of airfare caps more than a year after it was 

filed;211 and second, it administered justice in a seriously inadequate manner when 

it enforced the set-aside Award by the Supreme Arbitrazh Court of Sinnograd.212 

 

a. Respondent’s unjustified postponement of the urgent 

hearing on airfare caps subjected Claimant to undue 

delay. 

 

[99] There is undue delay when the proceedings are of excessive duration 

considering the circumstances surrounding the case.213 In Dan Cake v. Hungary, the 

ICSID Tribunal ruled that when time is of the essence to convene a hearing,  such as 

when the subject investment is facing dire financial constraints or bankruptcy, the 

unnecessary postponement or refusal of such hearing by the municipal court 

amounts to a denial of justice.214 
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211SUF, ¶44  
212SUF, ¶62  
213Jan de Nul,¶204. 
214Dan Cake¶92,115. 



   
 

 35 

[100] Similarly, time was of the essence for Caeli when it requested an immediate 

hearing to secure a stay on airfare caps, an interim measure that has been imposed 

on it for almost 17 months while in the midst of a currency crisis and rising 

inflation.215 In its motion, Caeli even stressed that it was facing a “dire financial 

situation[,]” “which it could not have forseen when the airfare caps were 

implemented.”216 Despite these circumstances, however, the Mekari Court rejected 

such request and instead scheduled the first hearing on interim measures in April 

2019, or 13 months after Caeli’s claim was lodged217 and 32 months after the interim 

measures were imposed on Caeli.218 

 

[101] The Mekari Court’s rejection of Caeli’s request and 13-month postponement 

of the hearing was clearly unjustified. In El Oro Mining and Railway Co. v. Mexico, 

the Anglo-Mexican Special Claims Commission stated that “the amount of work 

incumbent on the court, and the multitude of lawsuits with which they are 

confronted, may explain, but not excuse the delay.”219 In that case, the overcharged 

dockets did not excuse the delay, but even worse, showed signs that the judicial 

machinery was defective. According to Dan Cake, the refusal or postponement of a 

hearing is a denial of justice when the Court deprives the Claimant “of the chance 

— whether great or small — to avoid the sale of its assets and its disappearance of 

a legal person.”220 

 

[102] In rejecting Caeli’s request, the Mekari Court stated that it “did not have 

resources” to hear the case immediately and that the Courts prioritized “criminal 

 
215SUF,¶43. 
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matters due to their far-reaching consequences.”221  The lack of resources, amount 

of work, and multitude of lawsuits clearly do not justify the Mekari Court’s refusal 

of Caeli’s request, especially when it effectively deprived Claimant of the chance — 

whether great or small — to avoid incurring burgeoning liabilities and the eventual 

sale of its entire stake in Caeli resulting from the continuous loss of profits. 

 

[103] In view of the foregoing, Respondent’s unnecessary and unjustified 

postponement of the urgent hearing on airfare caps subjected on Claimant was in 

violation of Article 9.9(2)(a) of the CEPTA. 

 

b. Respondent's enforcement of the set-aside 09 May 2020 

Award administered justice in a seriously inadequate 

manner. 

 

[104] Justice was administered in a seriously inadequate manner when the 

Respondent decided to enforce the 09 May 2020 Award despite its annulment by the 

Supreme Arbitrazh Court of Sinnograd. Under International Investment Law, justice 

is administered in a seriously inadequate manner when the “decision of a municipal 

court [is] clearly incompatible with a rule of international law.”222 In the enforcement 

of arbitration awards, the rules under the New York Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards (New York Convention) and the 

UNCITRAL Model Law govern. Both Mekar and Bonooru are parties to the New 

York Convention and the arbitration laws of the two countries are based on the 

UNCITRAL Model Law.223  
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[105] Under Article III of the New York Convention, States-Parties are generally 

mandated to enforce arbitral awards and recognize them as binding.  However, 

Article V(1)(e) of the same, as well as Article 36(1)(a)(v) of the UNCITRAL Model 

Law, provide that one of the grounds to refuse recognition and enforcement of the 

award is if the award “has been set aside […] by a competent authority of the country 

in which, or under the law of which, that award was made.”224 

 

[106] The refusal of enforcing an award when it is set aside is deemed as the “rule 

of thumb” in International Arbitration, in view of the spirit of ex nihilo nil fit (“out 

of nothing follows nothing”).225 Such was the case in Spier v. Calzaturifico Tecnica, 

where the Southern District Court of New York refused to enforce an arbitral award 

nullified by Italian courts,226 and in Baker Marine Ltd. v. Chevron Ltd., where the 

Second Circuit Court decided to decline enforcement of arbitral awards set aside by 

a court in Nigeria on the basis of the New York Convention and under the principles 

of comity.227 

 

[107] In the same way, the 09 May 2020 Arbitral Award that was rendered by the 

Sole Arbitrator, Mr. Cavannaugh of the Sinnoh Chamber of Commerce’s Arbitration 

Institute,228 pursuant to Article 48 of Respondent’s and Claimant’s Shareholder 

Agreement,229 was set aside by the Supreme Arbitrazh Court of Sinnograd,230 a court 

which is a competent authority of the country in which that Award was made. In 

 
224New York Convention,art.V(1)(e)&UNCITRAL Model Law,art.36(1)(a)(v). 
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spite of this, the High Commercial Court of Mekar still recognized and enforced the 

09 May 2020 Award in clear contravention to Article V(1)(e) of the New York 

Convention and Article 36(1)(a)(v) of the UNCITRAL Model Law. 

 

[108] Another ground for refusal to enforce an award is if it would be contrary to 

public policy.231 This is consistent with Yukos v. OJSC Oil Rosneft, which 

determined that set-aside decisions should not be recognized if its recognition 

breaches the rules of natural justice, is tainted by fraud, or contravenes public 

policy.232 

 

[109] It is precisely for reasons of public policy that the Supreme Sinnoh Court set 

aside the 09 May 2020 Award. Specifically, the Court found that “‘failure to set 

aside the award would contravene the objective of combating bribery’ and, therefore, 

would be contrary to the public policy of Sinnoh.”233 It took into account: (1) the 14 

June 2020 Centre for Integrity in Legal Service (“CILS”) Report as evidence 

indicating corrupt behavior on the part of Mr. Cavannaugh as the Sole Arbitrator, 

(2) expert confirmation of the authenticity of the recordings, and (3) the public policy 

ground under Article 34(2)(b)(ii) of the Sinnoh Arbitration Act as legitimate basis 

for its decision to set aside the 09 May 2020 Award.234 Despite these overwhelming 

grounds, however, Respondent still enforced the 09 May 2020 Award in violation 

of Article V(2)(b) of the New York Convention and in contravention of public 

policy.235 
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[110] Thus, it is clear from the foregoing that Respondent’s enforcement of the Set-

Aside 09 May 2020 Award administered justice in a seriously inadequate way and 

amounts to a denial of justice in violation of Article 9.9(2)(a) of the CEPTA.  

 

2. Respondent’s premature dismissal of Caeli’s claim on the 

merits fundamentally breached due process under Article 

9.9(2)(b) of the CEPTA. 

 

[111] Article 9.9(2)(b) of the CEPTA provides that a Party breaches its FET 

obligation if a measure constitutes “a fundamental breach of due process, including 

a fundamental breach of transparency, in judicial and administrative proceedings.”236 

Jurisprudence consistently recognizes this denial of due process as a violation of the 

FET standard.237 There is a fundamental breach of due process when there is: (1) 

failure to afford an opportunity to be heard;238 (2) refusal to convene a hearing;239 

and (3) no appeal is possible.240 All three find application here. 

 

[112] First, Respondent failed to afford Claimant an opportunity to be heard when 

Justice VanDuzer prematurely dismissed Claimant’s claim against the CCM by way 

of a summary judgment, when it dismissed Claimant’s motion for injunctive relief 

in the 15 June 2019 interim decision.241 Evidently, Claimant was not given an 

opportunity to be heard on the merits of its case, as Respondent took it upon itself to 

consider Claimant’s “prima facie case on the merits” at the interim stage and dismiss 

the same on the feeble presumption that “[i]t did not foresee the possibility of 
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arriving at a different final decision.” The only explanation for the dismissal was “to 

save the precious resources of our [the] courts, and to avoid the parties waiting in 

anticipation.”242 By failing to afford an opportunity to be heard, Respondent 

breached Claimant’s fundamental right to due process. 

 

[113] Second, Respondent’s premature dismissal of Claimant’s case on the merits 

without a hearing likewise amounts to an outright refusal to convene a hearing. In 

Dan Cake, the ICSID Tribunal held that when the Court’s decision effectively 

renders impossible the holding of a hearing, there is a failure of due process 

amounting to a denial of justice.243 Thus, Respondent clearly breached due process 

when it summarily dismissed Claimant’s case on the merits, barring any possibility 

for a hearing on the same.244 

 

[114] Third, there was no appeal possible. In Dan Cake, a breach of due process was 

found to exist when no appeal against the assailed decision was possible under local 

law.245 In the same way, Claimant had no further appeal under Mekari law to assail 

the summary decision.246 

 

[115] Respondent cannot hide behind Executive Order 5-2014, or its municipal law 

granting courts the authority to dismiss a claim by way of summary judgment, 

without appeal, when the judge finds that there is very little chance of success on the 

merits.247 International investment tribunals have consistently ruled that even if 

judicial decisions have been made in conformity with the relevant municipal laws, 
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such would not prevent a denial of justice if such decisions still in effect breach the 

FET standard.248 

 

[116] Thus, the fact that Justice VanDuzer’s interim decision and simultaneous 

summary judgment on the merits was pursant to Executive Order 5-2014 is of no 

moment. As the decision itself dismissed Claimant’s case without appeal in violation 

of its fundamental right to due process.249  

 

[117] It is clear therefore, that Respondent’s summary judgment, without appeal, 

constitutes a fundamental breach of due process and amounts to a denial of justice.  

 

3. Respondent engaged in arbitrary and discriminatory 

conduct under Article 9.9(2)(c) of the CEPTA. 

 

[118] Article 9.9(2)(c) of the CEPTA provides that when a Party’s measure or 

measures constitute “arbitrary or discriminatory conduct[,]” it breaches the FET 

standard.250 

 

[119] Here, Respondent engaged in: (1) arbitrary conduct when it investigated 

Claimant based on its composite market share; and (2) discriminatory conduct when 

it denied subsidies to Claimant without justification. 
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a. Respondent’s investigation of Caeli based on its 

composite market share with Royal Narnian amounts 

to arbitrary conduct. 

 

[120] In EDF v. Romania, the Tribunal stated that an “arbitrary” measure is one that 

is not based on legal standards but on discretion, prejudice, or personal 

preference.251The International Court of Justice defines this in Elettronica Sicula 

(ELSI) as when an “arbitrary action” is substituted for the “rule of law”252 

 

[121] It is clear from the facts that Respondent’s First Investigation over Claimant 

was not based on legal standards. It was based solely on the discretion of the CCM 

since Caeli’s market share was only 43%,253 much lower than that expressly required 

by the Monopoly and Restrictive Trade Practice Act (“MRTPA”), i.e., greater than 

50%.254 The CCM could likewise not consider Caeli’s composite market share with 

Royal Narnian since Chapter III (2) of the MRPTA is clear — the market share must 

be only be owned by “a corporation” — not “corporations[.]”255 Thus, when the 

CCM initiated an investigation based on the collective market share value of Caeli 

and Royal Narnian, it acted arbitrarily.  

 

[122] Respondent could also not rely on the MRPTA clause that grants CCM 

discretion to open an investigation when a corporation owns a lower market share in 

industries that require special attention.256 This is because the under the MRPTA, 

the use of such discretion is  “exceptionally rare” and is limited only to those 
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industries that require “special attention[.]” It is clear that the CCM has not 

considered the airline industry as one that requires special attention, given that, “ [t]o 

date, the CCM has not investigated any other airlines alliance members active in 

Mekar, alone or in combination.”257 And that CCM has never investigated Caeli’s 

closest competitor, JetGreen, which enjoys a whopping 21% market share in the 

industry.258 

 

[123] Thus, rather than being based on legal standards, CCM’s First Investigation 

over Caeli was clearly a discretionary and targeted attempt to hinder Claimant’s 

consistent profitability over the market. 

 

b. Respondent’s unjustified denial of subsidies to 

Claimant amounts to discriminatory conduct.  

 

[124] In Saluka v. Czech Republic, the Tribunal ruled that state conduct is 

discriminatory if (1) similar cases are (2) treated differently (3) and without 

reasonable justification. The tribunal found that the Czech Government acted in a 

discriminatory way when it failed to grant financial aid to the Claimant while 

granting the same to other banks which were in a comparable position.259 Such is the 

case here. 

 

[125] First, Caeli was similarly situated among the various airlines that were 

eligible for subsidies under Executive Order 9-2018. Caeli, Star Wings, and JetGreen 

all operated in Mekar. All three airlines were owned or controlled by a foreign entity 
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or corporation. All three airlines were affected by the price hike in oil and the 

currency crisis in Mekar. And more importantly, all three received subsidies from 

their host states.260 The aforementioned circumstances clearly show that the airlines 

were similarly situated under similar circumstances. 

 

[126] Second, in spite of its similar situation, Respondent treated Caeli differently 

when its Secretary of Civil Aviation rejected Caeli’s application for subsidies 

outright, without indicating the reasons for the dismissal.261 Foreign airlines, such as 

Star Wings and JetGreen, however, received subsidies from Respondent under the 

same Order, even “despite having received subsidies from their home States greater 

than Vemma[.]”262 

 

[127] Third, Respondent’s discriminatory treatment against Claimant was without 

reasonable justification. According to Enron v. Argentina, the test for discrimination 

is whether there had been any capricious, irrational, or absurd differentiation in the 

treatment accorded to the Claimant as compared to other entities or sectors. In this 

case, there was a capricious and irrational differentiation because: (a) Respondent 

gave no reason for its denial of the Claimant’s request;263 and (b) Respondent gave 

no rational basis for its different treatment of the Claimant as against the other 

aviation companies other than the vague and general assertion that “[s]tate-owned 

companies have unique advantages over other companies[.]”264 To the contrary, 

Claimant had unique disadvantages over its competitors as it received lower 

subsidies from Horizon 2020 compared to them.265 
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[128] In effect, the denial of subsidies in favor of Caeli in the midst of a currency 

crisis, rapid increase in oil prices, and the simultaneous imposition of airfare caps 

due to ongoing investigations against it, had left Caeli in a state of deeper financial 

distress.266 It alleviated economic harm for Caeli’s competitors, and further hurt its 

market position. 

 

[129] Clearly, Respondent engaged in discriminatory conduct when it treated Caeli 

differently from other airlines similarly situated without reasonable justification. 

 

[130] In addition, apart from discriminatory effect, LG&E v. Argentina also looked 

into discriminatory intent to determine the presence of discriminatory 

conduct.267Respondent’s discriminatory intent is evident in the surrounding 

circumstances indicating its mounting hostility towards Claimant, such as when: (a) 

Respondent’s representatives in the Board of Caeli have been in disagreement with 

the Bonoorian majority regarding business decisions;268 (b) it investigated Claimant 

for alleged MRTPA violations and imposed sanctions against it;269 and (c) 

Respondent’s new administration blamed privatization for its currency crisis.270 

 

[131] Thus, it is clear from the discriminatory effect and intent of Respondent’s 

refusal to grant subsidies to Caeli that Respondent engaged in discriminatory 

conduct under Article 9.9(2)(c) of the CEPTA. 
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B. Alternatively, Respondent’s actions, taken together, constitute a 

violation of Article 9.9 of the CEPTA. 

 

[132] Should this Tribunal deem that Respondent’s individual actions do not 

constitute separate and distinct breaches of Article 9.9 of the CEPTA, Claimant 

submits that the Respondent’s several actions, taken collectively, amount to a breach 

of the same FET standard. 

 

[133] Under Article 9.9(2) of the CEPTA, a breach of the FET standard may be 

constituted by “measures[,]”271 or several acts cumulatively constituting an FET 

violation. This is reflected in Article 15 of the ARSIWA which defines a breach of 

an international obligation through a “composite act” or “a series of actions or 

omissions defined in aggregate as wrongful[.]” Such exists “when the action or 

omissions occurs, which, taken with the other actions or omissions, is sufficient to 

constitute the wrongful act.”272 

 

[134] This is likewise consistent with El Paso v. Argentina, wherein the Tribunal, 

in determining an FET violation, did not just look into the alleged violations in 

isolation, but analyzed them as a collective behavior — a “creeping FET 

violation.”273 A creeping FET violation is “a process extending over time and 

comprising a succession or an accumulation of measures which, taken separately, 

would not breach that standard but, when taken together, do lead to such a result.”274 
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[135] In El Paso, the Tribunal determined that in light of the cumulative effect of 

the consequences of the measures complained of, including the contribution of such 

measures to its decision to sell its investments, they amount to a breach of the FET 

standard. 

 

[136] In the same vein, Respondent’s measures clearly amount to an FET violation 

once their cumulative effect is considered. This stems from Claimant’s legitimate 

expectation that it could take due advantage of valuable slots at two highly congested 

international airports, as marketed by Respondent before Claimant’s acquisition of 

Caeli,275 and operate Caeli as a Moon Alliance member, as it indicated in its bid 

proposal to Respondent276 and as subsequently approved by Respondent upon 

Claimant’s acquisition.277 This legitimate expectation was ultimately shattered 

when: 

1. Respondent engaged in arbitrary conduct when it investigated Caeli 

based on its market share in conjunction with Royal Narnian;278 

2. Respondent subjected Claimant to undue delay in hearing the urgent 

matter on the imposition of airfare caps more than a year after it was 

filed;279 

3. Respondent failed to afford due process and denied justice to the 

Claimant when Justice Van Duzer prematurely dismissed Caeli’s claim 

on the merits;280 
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4. Respondent acted in a discriminatory manner when it denied granting 

subsidies to Claimant and granted the same to other airlines which were 

similarly situated;281 and 

5. Respondent administered justice in a seriously inadequate manner 

when it enforced the annulled award.282 

 

[137] After all these measures by Respondent, Claimant was left with no choice but 

to sell its shares back to Respondent through Mekar Airservices Ltd. Immediately 

following the sale, the Respondent provided state aid by infusing capital in Caeli, 

forwent fines imposed by the CCM until such time as its financial recovery was 

complete, negotiated restructuring deals with the two largest banks in Mekar and 

granted tax breaks for the following years.283 

 

[138] In light of the aforementioned measures, their cumulative consequences on 

Claimant’s investment, and their contribution to Claimant’s eventual decision to sell 

back its investment to Respondent, it is clear that Respondent’s actions constituted 

a collective breach of the FET obligation under Article 9.9 of the CEPTA. 

 

IV. RESPONDENT MUST COMPENSATE CLAIMANT AT FAIR MARKET VALUE 

FOR ITS VIOLATION OF THE FET STANDARD UNDER ARTICLE 9.9 OF THE 

CEPTA. 

 

[139] As Respondent violated Article 9.9 of the CEPTA, Claimant is entitled to 

compensation at fair market value. Thus, the compensation should be 700 Million 

USD, corresponding to the “fair market value” of the investment prior to the 
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violation by Respondent,284 along with interest and reimbursement for all costs and 

expenses associated with this arbitration. 

 

A. Respondent must compensate Claimant at fair market value 

pursuant to customary international law and the Most Favoured 

Nation (MFN) obligation in Article 9.7 of the CEPTA. 

 

[140] In Chorzow Factory, the PCIJ explained that “reparation must, so far as 

possible, wipe out all the consequences of the illegal act and re-establish the situation 

which would, in all probability, have existed if that act had not been committed.”285 

This standard of full reparation for a breach of an international obligation is part of 

customary international law. Although initially started as a standard for inter-state 

disputes, countless ICSID Tribunals have already concluded that the standard 

applies in investor-state disputes.286 

 

[141] In this case, Respondent breached an international obligation when it failed to 

comply with its obligation to accord fair and equitable treatment under the Article 

9.9 of the CEPTA.287 As Respondent’s breach severely injured Claimant in the form 

of a substantial decrease in investment value, Claimant is entitled to full reparation 

as compensation for such injury. 

 

[142] In FET violations, full reparation must place the investor in the same 

pecuniary position in which it would have been if Respondent had not violated the 
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BIT (“differential method”).288 The damage suffered by Claimant can thus be 

defined as the difference between a real “as is” value of the investment — what the 

investor now actually owns — and a hypothetical “but for” value — what the 

investor would have owned if the host State had respected the BIT.289  

 

[143] In this case, the fair market value of the Caeli shares owned by Claimant 

amounts to 1.1 Billion USD.290 This amount is considered the “but for” value of the 

shares as it was the value of the shares prior to the series of measures that Respondent 

enacted in violation of its CEPTA obligations.291 On the other hand, the amount of 

400 Million USD is what Claimant has already been paid by Respondent for its 

reacquisition of the shares.292 Thus, the difference between the two amounts, i.e., 

700 Million USD, is what is due to Claimant. 

 

[144] Although Article 9.21 of the CEPTA provides for a “market value” standard 

instead of the fair market value standard, Claimant submits that the Most Favoured 

Nation (MFN) clause in Article 9.7 of the CEPTA allows for a derogation from such 

standard. 

 

[145] Article 9.7(1) of the CEPTA states the following MFN clause: “each Party 

shall accord to an investor of the other Party and to a covered investment, treatment 

no less favourable than the treatment it accords in like situations, to investors of a 

third country and to their investments with respect to the [...] sale or disposal of their 

investments in its territory.”293 
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[146] In CME v. Czech Republic, the ICSID Tribunal chose to import the MFN 

provision in the Czech Republic-Netherlands BIT, similar to that in the CEPTA, to 

interpret the valuation standard for a breach of said BIT.294 In doing so, the Tribunal 

held that the MFN provision in the BIT obligated the Czech Republic to provide no 

less than “fair market value” to Claimant in respect of its investment instead of 

Respondent’s contention that “just compensation” should be interpreted as less than 

“fair market value.”295 

 

[147] In the same way, Respondent has two BITs which provide distinct 

compensation standards for their violations. Article 9.21 of the CEPTA between 

Bonooru and Respondent provides for the market value standard,296 while Article 13 

of the Arrakis-Mekar BIT provides for the fair market value standard.297 Given that 

Respondent has consistently been compensating its investors under the Arrakis-

Mekar BIT at fair market value for its FET violations,298 the MFN provision under 

the CEPTA obliges it to compensate Claimant using the very same standard, i.e., at 

fair market value. 

 

[148] To allow Respondent to compensate Claimant otherwise, while investors from 

States like Arrakis are able to claim at fair market value, would run counter to 

Respondent’s MFN obligation under Article 9.7 of the CEPTA.  

 

 
294CME,¶500. 
295Id. 
296CEPTA,art.9.21(1)a) 
297PO3,¶15. 
298Id. 
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B. Respondent’s liability to compensate Claimant must not be 

mitigated due to Claimant’s lack of negligence. 

 

[149] For compensation to be mitigated by negligence, such negligence must have 

a sufficient causal link between the willful or negligent act or omission of the 

Claimant and the loss it ultimately suffered.299 In this case, no such causal link exists 

between Claimant’s business decisions and the losses that led to the eventual 

decrease in its shareholdings’ valuation to 400 Million USD.  

 

[150] The facts show that prior to the CCM investigation and the measures that came 

after, Caeli had a peak valuation of 1.1 Billion USD.300 Its business decisions such 

as its affordable airfares and discount schemes, instead of furthering Caeli’s decline, 

was the reason for its resurgence.301 The facts show that Caeli was “the only 

consistently profitable carrier on over half the routes to and from its base airport, 

Phenac International.”302 Instead, it was Respondent’s measures that led to the 

decline in Caeli’s profits and in turn, the value of its shares.303  

 

C. Respondent should pay Claimant interest on the compensation 

award.304 

 

[151] The ICSID Tribunals, including the ones in El Paso v. Argentina, Azurix v. 

Argentina, CMS v. Argentina and Lemire v. Ukraine, have interpreted the full 

reparation standard in Chorzow Factory to include an award for interest on the 

 
299ARSIWA,art.39.  
300PO3,¶16&PO4,¶3. 
301SUF,¶34. 
302SUF,¶35. 
303Supra III of the Memorial. 
304CEPTA, art. 9.12(3). 
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compensation awarded as it represents the value lost by an investor.305 In this case, 

there was clearly value lost when only 400 Million USD was paid to Claimant for 

its shareholdings in Caeli worth 1.1 Billion USD and this loss continues to 

accumulate as these proceedings take place.306  

 

[152] The interest to be awarded by this Tribunal must run from the date of the 

violation of the FET standard. In this case, since the breach of the FET standard is a 

creeping FET violation, the date should be reckoned in the same manner as that in 

El Paso. There, the ICSID Tribunal reckoned the award of interest from the date of 

the first measure,307 since the creeping violation "does not occur in a single act but 

by various acts and omissions by the state over an extended period of time.”308 

Hence, the interest on the fair market value of Caeli must be determined at the point 

in time before Respondent’s first violative measure, as such was the first of many 

measures amounting to a creeping FET violation. 

 

D. Respondent must reimburse Claimant for all costs and expenses 

associated with this arbitration.309 

 

[153] Article 21(2) of the CEPTA provides that “a tribunal may also award costs 

and attorney's fees in accordance with this Section and the applicable arbitration 

rules.”310 Consistent with this, ADC v. Hungary recognized the ICSID Tribunal’s 

power to rule on who is to bear the payment of costs and expenses.311 Thus, this 

 
305Azurix,¶440;CMS,¶470;Lemire,¶351. 
306PO3,¶16. 
307El Paso,¶¶518-9. 
308Reisman&Sloane,146. 
309CEPTA,art.9.21(2). 
310 CEPTA, art. 21(2) 
311ADC,¶530. 
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Tribunal has the power to rule that Respondent reimburse Claimant for costs and 

expenses associated with this arbitration.312 

 

[154] In line with the above, Claimant submits that Respondent must reimburse 

Claimant for all costs and expenses associated with this arbitration, as it has 

successfully proven that the measures done by Respondent on Claimant’s 

investment, individually or collectively assessed, amount to a violation of the FET 

standard under the CEPTA. Therefore, pursuant to the full reparation standard, an 

award of compensation in the amount of 700 Million USD, corresponding to the 

“fair market value” of the investment prior to Respondent’s violation, along with 

interest and reimbursement for all costs and expenses associated with this arbitration 

must be awarded to Claimant. 

  

 
312Id.,¶¶531-3. 
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PRAYER FOR RELIEF 

 

[155] The Claimants hereby request the Arbitral Tribunal: 

1. Find that it has jurisdiction under Chapter 9 of the CEPTA; 

2. Grant the application for leave to file an amicus submission by CBFI; 

3. Deny the application for leave to file an amicus submission by the External 

Advisors; 

4. Find that the Respondent treated the Claimant’s investment unfairly and 

inequitably and thereby breached Chapter 9 of the CEPTA; 

5. Order Respondent to pay the Claimant 700 Million USD plus interest as of 

the date of the violation; and 

6. Order Respondent to reimburse the Claimant for all costs and expenses 

associated with this arbitration. 


	LIST OF ABBREVIATIONS
	TABLE OF AUTHORITIES
	STATEMENT OF FACTS
	I. Vemma Acquires an Investment in the State of Mekar
	II. Mekar Violated the CEPTA
	SUMMARY OF ARGUMENTS
	APPLICABLE LAW
	ARGUMENTS
	I. The Tribunal has jurisdiction under Chapter 9 of the CEPTA.
	A. The disputing parties are an investor and a State-party.
	1. Claimant is an investor as defined in Article 9.1 of the CEPTA.
	a. Claimant is a national of a State-Party to the CEPTA.
	i. Claimant is incorporated and seated in a CEPTA State-Party.
	ii. Claimant is not disqualified as a national under the Broches test.
	(a) Claimant is not acting as an agent for  the Commonwealth of Bonooru.
	(b) Claimant is not discharging an essentially governmental function.


	b. Claimant was constituted or organized under the laws of a State-Party.
	c. Claimant has substantial business activities in the territory of the Commonwealth of Bonooru.
	d. Claimant is a protected investor under the CEPTA.
	iii. SOEs are protected investors under the CEPTA.


	2. Respondent is a CEPTA State-Party.

	B. There is a covered investment.
	C. The investment was in existence during the entry into force of the CEPTA.
	D. The claim is not barred by ratione legis jurisdiction.
	1. The investment of Claimant enjoys the presumption of regularity and validity.
	2. Claimant’s investment was established in conformity with the laws and regulations of Respondent.
	3. Respondent is estopped from disclaiming the legality of the investment.


	II. The Tribunal should grant the leave sought for filing amici submissions by the Consortium of Bonoori Foreign Investors and deny the leave sought by the external advisors to Mekar’s Committee on Public Utilities Reform.
	A. The amicus submission by CBFI satisfies the criteria.
	1. The amicus application by CBFI addresses a matter of fact or law within the scope of the dispute.
	2. The amicus application by CBFI will assist the Tribunal in evaluating the disputing parties’ positions by bringing a different perspective and particular knowledge.
	a. The submission helps the Tribunal have a better understanding of factual and legal aspects relating to its jurisdiction and the merits of the claims.
	b. CBFI is a qualified entity whose submission is materially different from that of the disputing parties.

	3. CBFI has a significant interest in the arbitral proceedings.
	4. The admission of the CBFI’s amicus submission will not disrupt or unduly burden the disputing parties.
	5. The arbitration proceedings involve a public interest.
	6. CBFI is independent from the disputing parties.

	B. The amicus submission by the External Advisors fails to meet the criteria.
	1. The External Advisors’ submission does not address a matter of fact or law within the scope of the dispute.
	2. The amicus application by the External Advisors will not assist the tribunal in evaluating the disputing parties’ positions.
	a. The submission does not help the Tribunal have a better understanding of factual and legal aspects relating to its jurisdiction and the merits of the claims.
	b. The submission does not bring a perspective and particular knowledge or insight that is different from that of the disputing parties.

	3. The External Advisors do not have a significant interest in the arbitral proceedings.
	4. The admission of the submission will disrupt and unduly burden the disputing parties.
	5. The External Advisors is not personally affected by the public interest involved in the arbitration proceedings.
	6. The External Advisors is not independent from the disputing parties.


	III. Respondent violated Article 9.9 of the CEPTA.
	A. Respondent’s actions, taken individually, violated the FET Standard under Article 9.9 of the CEPTA.
	1. Respondent denied justice to Claimant under Article 9.9(2)(a) of the CEPTA.
	a. Respondent’s unjustified postponement of the urgent hearing on airfare caps subjected Claimant to undue delay.
	b. Respondent's enforcement of the set-aside 09 May 2020 Award administered justice in a seriously inadequate manner.

	2. Respondent’s premature dismissal of Caeli’s claim on the merits fundamentally breached due process under Article 9.9(2)(b) of the CEPTA.
	3. Respondent engaged in arbitrary and discriminatory conduct under Article 9.9(2)(c) of the CEPTA.
	a. Respondent’s investigation of Caeli based on its composite market share with Royal Narnian amounts to arbitrary conduct.
	b. Respondent’s unjustified denial of subsidies to Claimant amounts to discriminatory conduct.


	B. Alternatively, Respondent’s actions, taken together, constitute a violation of Article 9.9 of the CEPTA.

	IV. Respondent must compensate Claimant at fair market value for its violation of the FET standard under Article 9.9 of the CEPTA.
	A. Respondent must compensate Claimant at fair market value pursuant to customary international law and the Most Favoured Nation (MFN) obligation in Article 9.7 of the CEPTA.
	B. Respondent’s liability to compensate Claimant must not be mitigated due to Claimant’s lack of negligence.
	C. Respondent should pay Claimant interest on the compensation award.
	D. Respondent must reimburse Claimant for all costs and expenses associated with this arbitration.

	PRAYER FOR RELIEF

