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https://webcache.googleusercontent.com/search?q=cache:tJUJQv8NUtkJ:https://www.cewd.org/documents/strategic-planning/documents/Structure%26SupportBuildingSustainability.docx+&cd=17&hl=en&ct=clnk&gl=mn
https://webcache.googleusercontent.com/search?q=cache:tJUJQv8NUtkJ:https://www.cewd.org/documents/strategic-planning/documents/Structure%26SupportBuildingSustainability.docx+&cd=17&hl=en&ct=clnk&gl=mn
https://webcache.googleusercontent.com/search?q=cache:tJUJQv8NUtkJ:https://www.cewd.org/documents/strategic-planning/documents/Structure%26SupportBuildingSustainability.docx+&cd=17&hl=en&ct=clnk&gl=mn
https://newyorkconvention1958.org/pdf/guide/2016_Guide_on_the_NY_Convention.pdf#page=219
https://newyorkconvention1958.org/pdf/guide/2016_Guide_on_the_NY_Convention.pdf#page=219
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IIL International Investment Law 

IL International law 

LLC Lapras Legal Capital 

NULC Nyahode Union Learning Centre  

WHO World Health Organization  

Marrakesh Agreement 

Marrakesh Agreement Establishing the World Trade Organization  

GATT 

The General Agreement on Tariffs and Trade  

GATS 

The General Agreement on Trade in Services 

New York convention 

Convention on the Recognition and Enforcement of Foreign Arbitral 

Awards (New York, 1958) 

 

 

 

 



1 

 

 
 

 

STATEMENT OF FACTS 

Pre 2003: On 19 September, Bonoori air was split into three airlines. Among these, the Royal 

Narnian was owned and operated by Vemma. Vemma is an airline holding company incorporated 

in Bonooru. From Its date of incorporation until March 2020, Bonooru retained 31%-38% of 

shareholding in Vemma.  

2003: Caeli Airways and Aer Caeli were merged. The merger resulted in a ballooning debt, loss in 

market share, and projected decrease in future profits for the consolidated entity.  

2006: Since Arrakis-Mekar BIT undersigned, Tribunal established Under BIT have frequently 

awarded compensation on fair market value.  

2010:  Mekar’s first two attempts at the privatisation of Caeli Airways failed. A third attempt was 

launched in September. Four companies, including Vemma, participated in the tendering process. 

On 23 November 2010, Vemma submitted its bid for the purchase of Caeli. In addition to being 

the highest bidder, Vemma was found to have proposed the most financially attractive business 

model for Caeli Airways’ short and medium-run development. 

2010: Bonooru’s government launched the Caspian Project. 

2011: A key part of this “Horizon 2020” Scheme as part of the Caspian Project was to offer 

recurring subsidies to companies investing in tourism-related infrastructure in Bonooru.  

2011: The CCM approved Vemma’s acquisition of an 85% stake in Caeli Airways. The Board of 

Directors of the company consist of eight directors and one of them is a non-executive director. A 

non-executive director is a non-independent director who does not hold any other position in the 

Company other than a director position.  

2011: After Vemma`s stake purchasing, Caeli offers attractive pricing to the Mekari citizens which 

expands consumer bases and turns it into a profitable airline. 

2014: Mekar and Bonooru signed the Comprehensive Economic Partnership and Trade Agreement 

(CEPTA). The agreement entered into force on 15 October 2014. In Art.9.7 of the CEPTA, 

regulation of the Most Favoured Nation Treatment was enacted.  
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2016: Competition Commission of Mekar (the “CCM”) conducted illegal investigations against 

Caeli when Caeli`s market share was only 43% and placed airfare caps on Caeli Airways. In 

November, Vemma valued its investment in Mekar at 1.1 Billion USD, and a report released by 

Aviation Analytics noted that this valuation was accurate.  

2018: On September 25, Mekar`s President passed Executive order 9-2018. 

2019: In January CCM’s second investigation imposed a fine on Caeli Airways. In October, CCM 

lifted the airfare caps. Vemma’s offer to sell Caeli’s stake to representatives of Mekar Airservices 

was denied.  

2020: In May, the hearing on “Whether Hawthorne Group LLP is bona fide third party or not” was 

held in The Supreme Arbitrazh Court of Sinnograd. The sole arbitrator of Sinnograd arbitration 

rendered the award in favour of Mekar. In July the CILS found that the arbitrator of Sinnograd had 

received a bribe. Even so, the Supreme court of Mekar recognized and enforced the award of 

Sinnograd. Then Vemma appealed the judgement, but the Superior Court dismissed the appeal. 

2021: In March, External advisors to the CRPU submitted an amicus.  Following that, in April, 

CBFI submitted an amicus.  

The CBFI is a non-profit industry association that represents Bonoori investors investing in the 

Greater Narnian region and internationally. Its members include businesses of all sizes, in all sectors 

of the economy and all regions of Bonooru.  

The CRPU are members of Mekar civil society whose professional focus is investment banking. In 

2010, Amici were engaged as external advisors to the Committee on Reform on Public Utilities 

(“Committee”) set up under the Law on Privatisation of State Property (“Law on Privatisation”) to 

advise on the privatisation, liquidation, and/or restructuring of Caeli Airways. For their work, Amici 

were remunerated with both a set fee and a success fee as a percentage of the sales price. 

The CRPU has a general interest in promoting fair business practices in Mekar.  
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APPLICABLE LAW 

   On 15 October 2014, Bonooru and Mekar signed CEPTA which is in effect.  

    

 Bonooru ratified the ICSID Convention and Mekar has not ratified it, thus article 2 of the 

Additional Facility Rules will be applied. 

As stipulated in the CEPTA, following conventions may apply: 

UNCITRAL Model Law on International Commercial Arbitration (1985), Marrakesh Agreement 

(1994), UNCITRAL Rules on Transparency in Treaty-based Investor-State Arbitration (2014), 

GATT (1994), GATS, (1995), the VCLT(1958), and New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards . 
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EXECUTIVE SUMMARY 

Jurisdiction. 

The Respondent submits that the Tribunal lacks jurisdiction for the reason that this dispute 

constitutes State-to-State arbitration. Firstly, even though the Claimant is a state-owned enterprise, 

its function was of commercial matter. The claimant did not act as an agent of State and had 

commercial purposes.  

Amicus curiae 

The Consortium of Bonoori Foreign Investors (CBFI) applies for leave to file a non-disputing 

parties’ submission under Art. 41(3) of the ICSID Rules and Art.9.19 of the CEPTA. CBFI’s 

submission meets amicus curiae requirements specified in these articles. External Advisors to the 

Committee on Reform on Public Utilities (CRPU) request to submit an amicus curiae brief under 

Art.41(3) of the ICSID Rules and Art.9.19 of the CEPTA. CRPU’s submission does not meet 

amicus curiae requirements stated in the above-mentioned articles.  

FET 

Furthermore, the Respondent has failed to provide fair and equitable treatment stated in Art. 9.9 of 

CEPTA through a series of acts: 

• The Respondent’s conducts related to subsidy and measures implemented by the CCM 

were discriminatory and arbitrary. 

• The Respondent failed to protect legitimate expectation of the Claimant. 

• The Claimant was denied justice. 

Compensation 

Finally, the Tribunal ought not avoid awarding compensation on fair market value either in Art.9.21 

of CEPTA, or the compensation reducing factors. In any case, the Claimant should be compensated 

for the losses due to the state's wrongful acts.  
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PLEADINGS 

I: I: THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE CEPTA 

1.Claimant has a standing to bring this claim under the CEPTA (Ratione Personae) 

[1] First of all, Vemma is a State-Owned enterprise and the purpose Its investment is of commercial 

matter. The definition of ‘an investor’ under the CEPTA is defined that the ownership would not 

matter whether the investor is a state-owned or a private-owned enterprise.  

 

[2] Regarding the ‘nationality’ of the investor, as observed by the Arbitral Tribunal in relation to the 

Decision on the Jurisdiction of the case ‘Societe Ouest-Africaine des Betons Industriels (SOABI) 

v. Republic of Senegal concluded that: 

“The ICSID Convention does not define the term "nationality" which leaves the matter in 

the hands of the discretion of the State to determine whether a company does or does not 

have its nationality. As a general principle, to this end, the States decides upon reviewing 

the principal place of business or place of establishment of the company.”1  

[3] In this dispute, the Claimant uses the Broches test and a decision of BUCG. Because this functional 

test is used to determine whether state-owned enterprises can bring claims. Finally, the Claimant 

considers the factor that Vemma had commercial activities.   

Broches test 

[4] Broches concluded that: 

 “... for purposes of the Convention a mixed-economy company or government-owned 

corporation should not be disqualified as a national of another Contracting State’ unless it 

is acting as an agent for the government or is discharging essentially governmental 

function.”2 

[5] In this dispute, Vemma neither acted as a State-Agent nor exercised a governmental-function. It is 

critical for the Tribunal to examine the nature of the activities carried out by the Claimant rather 

than its purpose. The nature of activity of the Vemma was of commercial matters. To prove this 

                                                                 
1 Lanco, 46.  
2 Aron Broches 
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point, the Claimant considers the following arbitral cases related to jurisdictional decisions and 

relative facts from the subject-matter.  

A.The Claimant had a commercial function. 

[6]  After reviewing the facts of this case, one can conclude that the Claimant`s investment functions 

were of commercial in nature, commencing from the bidding process in 2010. Then, it participated 

in a competitive-bidding process along with four other companies3, without government of 

Bonooru’s support. 

 

[7] Firstly, since the establishment of Vemma, the company has been doing substantial business 

activities in line with ‘The Memorandum of Association of Vemma Holding’4. The decision of the 

investor to sell its stake in early 2020 was based on fully commercial reasons5. 

 

 

[8] Secondly, one of the objectives of the company is “to establish and continue business as a national 

airline and air transport undertaking, to provide air transport services for passengers and cargo, to 

carry out all other forms of aerial work, and to carry on any other trade or business which is 

calculated to facilitate or is auxiliary to or associated with such business”. Therefore, the nature of 

the Claimant’s activity was of commercial.  

 

[9] Thirdly, even if the Tribunal concludes that in some instances, the Claimant’s nature of activity 

was governmental, the Claimant’s nature of functions was pre-dominantly commercial. 

 

 

[10] In the current case, Vemma sought to benefit from the “Horizon 2020” scheme as part of the 

Caspian Project, to receive subsidy from the government of Bonooru. This fact indicates that the 

Claimant acted in commercial to secure funds. 

 

[11] To support this argument, the Claimant refers to the case ‘BUCG’. The Tribunal concluded that 

the company was State-owned, but found the corporate framework to be irrelevant. The Broches 

                                                                 
3 Record, p.31. 
4 Record, p.72.  
5 Record, p.56.  
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test is for to conduct functional activity and BUCG was engaged in a purely commercial activity 

when building the airport terminal. The BUCG Tribunal also appropriately noted that had the 

alleged military aggression been considered to be against the People’s Republic of China, the 

consequences may have been far more severe. The BUCG v. Yemen case clarified the standing of 

SOEs to bring claims at ICSID under the PRC’s BITs and the scope of claims that may be pursued 

thereunder. 

 

 

       B.The Claimant did not have a governmental-control 

[12] Even though the respondent considers that the Vemma was beholden to the Bonooru government, 

Vemma should be considered as an investor under the CEPTA6. 

 

[13] As for non-executive director, it is valid that the Ministry of Transport and Tourism of Bonooru is 

one of the shareholders of Vemma as stated on the Memorandum of Association of Vemma 

Holdings Inc7. However, The Ministry of Transport and Tourism held 30 percent of the 

shareholding of the company and could nominate a single non-executive director of overall eight 

directors which asserts that the Ministry could not influence the decision of the Board and control 

the company. In addition, there is no international law that forbids a government holding a share 

in a company. 

 

 

[14] According to the record, a non-executive director is a non-independent director who does not hold 

any other position in the Company other than a director position8. According to a non-independent 

director function, the non-executive director cannot exercise government control in light of limit 

of its functinal frame. However, regardless of the fact that the Claimant company is not a state 

owned enterprise, ownership and corporate structure is not relevant in determining the status of the 

Claimant company as an investor as defined in the article 9.1 of CEPTA.  

 

                                                                 
6 Record, p.71.  
7 Record, p.44.  
8 Record, p.46. 
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[15] The Claimant did not perform any essentially government-functions as the underlying nature of 

the activities undertaken in the respondent state. 

C.Governmental ownership does not influence the control of the company 

 

[16] As for shares, Bonooru retained minority shareholding in Vemma, which ranged from 31 to 38 

percent. On 2 March 2021, allowing it to purchase increased shares in Vemma. Bonooru increased 

its shareholding in Vemma to 55 percent. But as for the SOE, governmental shareholding amount 

is not determined whether it is a state-agent.   

[17] In support of this point, the Claimant refers to the case of ‘CSOB’. Respondent’s contention is that 

Claimant is not "a national of another Contracting-State", thus shall be judged by reference to this 

test.  

[18] Standing alone, Respondent’s submission that more than 65 percent of CSOB’s shares were owned 

in one form or another by the Czech Republic and 24 percent was owned by the Slovak Republic. 

This demonstrates that CSOB is a public sector rather than a private sector entity, thus does not 

address the crucial issue. Neither does the submission that the Czech Republic’s 65 percent stock 

ownership gives it absolute control over CSOB.  

 

[19] As proved-above, such ownership or control alone shall not disqualify a company under the 

relevant test from filing a claim with the Centre as "a national of another Contracting State”.  In 

that case, the Tribunal found that as long as the activities of the SOE are commercial in nature, a 

claim submitted by that SOE shall give rise to an Investor-State rather than a State-to-State dispute. 

[20] After their best efforts to resolve this dispute, the Claimant submitted a Notice of Arbitration under 

Chapter 9.16 of the CEPTA and ICSID Rules, as mutually agreed (CEPTA, Art 9.17) by both the 

Claimant and the Respondent. As the Claimant consented Pursuant to Art. 9.17 of the CEPTA and 

Art.2(a) and 4(2) of the ICSID Rules, the Claimant is qualified as an investor and has met 

requirements relevant to the investment outlined in Article 9.1, Section A, Chapter 9 of the CEPTA.  

 

3. Claimant has standing to bring this claim under the ICSID Rules. (Ratione Materiae) 

 

[21] The Tribunal should declare that the Claimant is an investor which made an investment meeting 

all investment-related requirements defined in the CEPTA, and the Respondent breached CEPTA. 
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It is not contested that the Claimant made an investment (ratione materiae) and the investment 

agreement is valid (ratione temporis). The respondent acknowledged on The Respondent's 

response to the Notice of Arbitration9.  

Investment under the CEPTA: 

Article 9.1 of the CEPTA applies to “every asset that an investor owns or controls, directly 

or indirectly, that has the characteristics of an investment, including such characteristics 

as the commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk...”; “…(b) shares, stock, and other forms of equity participation in an 

enterprise…”. 

[22] Under the ICSID Rules the claim shall fulfill the requirements of “legal dispute”, “directly arises 

out of the investment” and “not a contracting party of the ICSID convention”.  

 

A.The dispute is a legal dispute 

[23] A legal dispute constitutes a disagreement regarding legal rights or obligations10. Furthermore, 

although the ICSID itself does not define the meaning of “a legal dispute”, the accompanying 

Report of the Executive Directors of the World Bank provides some clarification:  

"The expression “legal dispute” has been used to make clear that while conflicts of rights 

are within the jurisdiction of the Centre, mere conflicts of interests are not. The dispute 

must concern the existence or scope of a legal right or obligation, or the nature or extent 

of the reparation to be made for breach of a legal obligation.”11  

[24] In the present dispute, the Claimant files notices that respondent violated article 9.9 of the CEPTA. 

It proves that the current dispute is of a matter of contractual obligation and rights.  

B.The dispute arises directly out of an investment 

 

[25] “Directly” could also be “translated” as meaning “specifically” and that since none of the measures 

complained were directed specified at the Claimants’ investments, but rather were measures of 

general applicability, it cannot be concluded that the dispute in the present case arises “directly” 

out of the Claimants’ investment12. 

                                                                 
9 Record. p.6. 
10Suez-2, 34. 
11 ICSID Report-1, 28.  
12 Barcelona, 44.  
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[26] In support of its position, the Respondent cites certain language from the NAFTA/UNCITRAL 

case of ‘Methanex’[1]. Article 2513 requires a connection to a sufficient degree of ‘directness’ 

between a dispute submitted to ICSID and a Claimant’s investment14. Present dispute arises 

directly out of investment.  

II. AMICUS CURIAE 

I. The Tribunal Should Grant the CBFI’s Amicus Curiae Submission and Deny CRPU 

1. The proposed submission of the CBFI meets the amicus curiae requirements 

[27] The CBFI applies for leave to file a non-disputing party submission under Article 41(3) of the 

ICSID Rules and Article 9.19 of the CEPTA. Under these articles, the CBFI should fulfill the 

following requirements:  

1. To assist the Tribunal in the determination of legal or factual issues 

2. To address matter within the scope of the dispute 

3. Significant interest  

4. No undue burden or unfairly prejudice to one of the parties 

[28] This Tribunal should grant the CBFI’s submission because (A) the CBFI would assist the Tribunal 

in the determination of legal or factual issues relating to this Arbitration; (B) the CBFI’s submission 

addresses matter within the scope of the dispute; (C) the CBFI has a significant interest in the 

Arbitration and the CBFI’s submission is not inconsistent with the public interest requirement; (D) 

the CBFI is independent and has the relevant expertise and experience; and (E) the CBFI’s 

submission does not create undue burden or unfair prejudice to one of the parties.  

A.The CBFI would assist the Tribunal in the determination of legal or factual issues  

[29] Article 41(3)(a) of the ICSID Rules specifies that ‘… may assist the Tribunal in the determination 

of a factual or legal issue related to the proceeding by bringing a perspective, particular knowledge 

or insight that is different from that of the disputing parties’.15 Article 9.19(3) of the CEPTA 

stipulates that ‘… may assist the tribunal in evaluating the submissions and arguments of the 

disputing parties’.16  

                                                                 
13 Free Trade Treaty, 64. 
14 Schreuer, p.114.  
15 ICSID Rules, art.41(3)(a).  
16 Record, p.80.  



 

Memorial for Claimant                                                                                    TEAM HIGGINGS 

 

11 
 

[30] The CBFI would assist the Tribunal in the determination of legal or factual issues relating to this 

Arbitration because [a] the CBFI’s perspective is extend beyond the Disputing parties; [b] The 

CBFI’s perspective would assist the Tribunal in the determination of jurisdiction and violation of 

Article 9.9 of the CEPTA; and [c] the CBFI has relevant expertise and relevant experience. 

a.The CBFI’s perspectives extend beyond the Disputing parties 

[31] Article 9.19(3) of the CEPTA states that ‘… may assist the tribunal in evaluating the submissions 

and arguments of the disputing parties.’ This article does not require petitioners to have different 

perspectives.  

[32] ICSID Tribunals held that the Applicants ‘would provide the Tribunal with any particular 

perspective or insight that extend beyond or differ from the Disputing Parties’.17 Thus, amicus 

curiae’s perspective does not necessarily have to be different from the Disputing parties. The 

perspective which is broader than the Disputing parties, would assist the Tribunal in the 

determination of a factual or legal issue related to the proceeding.  

 

[33] The CBFI intended to provide context regarding the regulatory framework in Bonooru, Bonooru’s 

business landscape and the nature of the aviation industry in Bonooru. The Respondent contends 

that Vemma has been beholden to Bonooru and It continues to perform the governmental functions 

of its State-owned predecessor.18 The context that the CBFI has demonstrated to submit, is broader 

than the Respondent’s argument.  

b.The CBFI’s perspective would assist the Tribunal 

[34] The CBFI’s perspective should be able to assist the Tribunal according to the Article 9.19(3) of 

the CEPTA and Article 41(3)(a) of the ICSID Rules.  

 

[35] In the United Utilities, the Claimant argued that ‘EC’s submission will not offer a perspective that 

is in any way different from that already offered by the parties.’19 However, the Tribunal did not 

                                                                 
17 Apotex, 23; Resolute Forest, 4.4.  
18 Record, p.3.  
19 United Utilities, 6.  
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agree with Claimant and held that the different perspective is not the point.20 The Amicus curiae’s 

perspective must assist the Tribunal.  

 

 

[36] Amicus curiae submission would assist the Tribunal in the determination of a factual or legal issue 

related to the proceeding by bringing a perspective, particular knowledge or insight. The CBFI’s 

perspective would assist the Tribunal to resolve two issues.  

 

[37] Firstly, the Respondent contends that the present dispute constitutes State-to-State arbitration as 

Vemma exercises functions of the Bonoori government.21 The CBFI’s arguments such as the 

regulatory framework in Bonooru, Bonooru’s business landscape, the nature of enterprises’ 

activities would assist the Tribunal to make decisions on the matter of the Tribunal’s jurisdiction.  

 

 

[38] Secondly, Executive Order 9-2018 arbitrarily discriminated against Vemma. It denied subsidies to 

Caeli Airways because of Bonooru’s significant shares in Vemma.22 The CBFI’s perspective is 

also helpful to determine this issue.  

 

[39] Therefore, the corporate framework in Bonooru such as Corporations Act 1969, Privatisation of 

Enterprises Act 1972, the Air Corporation (Amendment) Act 1984 and business climate of 

Bonooru23 are useful to determine these issues. The CBFI could help the Tribunal arrive at its 

decision about jurisdiction and violation of Article 9.9 of the CEPTA.  

c.The CBFI has relevant expertise and relevant experience 

[40] In this section, the Claimant would like to request the Tribunal’s attention to the CBFI’s 

experience. Special knowledge, or relevant expertise or relevant experience is essential to 

determine whether amicus curiae submission would assist the Tribunal.24 For example: In AS PNB:  

                                                                 
20 Ibid, 13.  
21 Record, p.6.  
22 Record, p.4.  
23 Reccord, p.17.  
24 Apotex-1, 24; Rac Rim, 24; Resolute Forest, 4.4. AS PNB, 55.  
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The Claimant provided that the EC’s position in the legal order of the EU does not give any 

additional value. However, the Tribunal held that EC is able to provide a distinctive 

perspective, knowledge and insight to the proceedings because of its special knowledge, 

relevant expertise and relevant experience.25  

 

[41] The CBFI is the national leader in public policy advocacy on national and international business 

issues.26 Undoubtedly, the CBFI has relevant expertise and experience in Bonooru’s business and 

aviation industry.  

 

[42] Further, the context of the CBFI’s submission may not be provided by the disputing parties because 

of Its relevant expertise and relevant experience. Thus, CBFI would be able to assist the Tribunal 

to render its decision.  

B. The CBFI’s submission addresses matter within the scope of the dispute 

a.The legal argument of the CBFI would assist the Tribunal to interpret the CEPTA 

[43] The legal argument of the CBFI would fall within the scope of the dispute. Legal arguments that 

have a value as interpretive tools for the application of investment treaties are generally included 

in the scope of the dispute.27 Article 9.1(a) of the CEPTA stipulates that ‘an enterprise that is 

constituted or organized under the laws of that Party and has substantial business activities in the 

territory of that Party; or’.28  

 

[44] CBFI’s legal perspective which is the regulatory framework in Bonooru such as Corporation Act 

1969, The Privatisation of Enterprises Act 1972, the Air Corporation (Amendment) Act 1984, has 

a value as interpretative tools for the application of the above-mentioned article. As a result, the 

legal perspective of the CBFI is within the scope of the dispute.  

 

 

 

                                                                 
25 AS PNB, 27-55.  
26 Record, p.16.  
27 Schliemann, p.375.  
28 Report, p.73.  
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b.The factual argument of the CBFI is attributable to the Disputing Parties’ argument 

[45] CBFI’s submission could give factual information that Bonooru’s business landscape is primarily 

composed of such entities competing based on free market principles.29 The factual perspective of 

the CBFI’s submission is related to the issue that the Disputing parties have argued the 

discrimination against the Claimant.  

C. The CBFI has significant interest and Its submission is consistent with the ‘public 

interest’ requirement 

[46] The CBFI’s submission is not inconsistent with the public interest requirement because [a] The 

CBFI has a significant interest, [b] applicable rules do not require ‘public interest’ criterion; or 

alternatively, [c] the CBFI has a public interest.  

a.The CBFI has a significant interest 

[47] Firstly, the CBFI has a significant interest in the Arbitration because the outcome of the 

proceedings could affect members of the CBFI.  

 

[48] The Apotex Tribunal explained the significant as ‘the rights or principles it may represent or defend 

might be directly or indirectly affected by [. . .] the outcome of the overall proceedings.’30 Some 

ICSID Tribunals followed this insight.31 The CBFI has shown it has significant interest in this 

proceeding since the outcome of the proceeding could affect thirty-eight members represented or 

defended by the CBFI, who have made significant contributions of capital in Mekar.  

 

 

[49] The Von Pezold Tribunal deemed that ‘the petitioners need to state their specific interest in the 

particular case before the tribunal.’32 In the present case, the CBFI states their specific interest that 

the outcome of proceedings could affect thirty-eight members of the CBFI. 

 

[50] Secondly, a significant interest independently presents sufficient justification for the participation 

of non-disputing parties.33 ‘Public interest’ is not always necessary to grant third-party 

                                                                 
29 Report, 17.  
30 Apotex-2, 38.  
31 Alicia Grace, 53; Eco Oro, 34; Resolute Forest, 4.6.  
32  Aguas Provinciales, 31.  
33 Schliemann, p.374.  
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participation. Because of this, not only public interest groups and non-governmental organizations 

but also international organizations and business associations have submitted amicus curiae 

briefs.34  

 

 

[51] This has led Tribunals to accept submissions by the EC of the EU in several intra-EU investment 

disputes.35 Specifically, the EC appears to have ‘a significant, direct and legally protectable 

interest’ in the outcome of the disputes involving EU law.36 Following this point of view, 

significant interest is the sufficient justification for the participation of non-disputing parties. 

 

[52] As noted above, the CBFI has significant interest in the arbitral proceedings. Thus, the CBFI’s 

significant interest is the sufficient justification for granting its submission.  

b.Applicable laws  do not require ‘public interest’ criterion 

[53] The Respondent contends that the CBFI does not meet the ‘public interest’ requirement. Article 

41(3) of the ICSID Rules, Article 4 of the UNCITRAL Rules and Art. 9.19 of the CEPTA do not 

require petitioners to meet public interest criteria. Some tribunals applying these rules, did not 

examine ‘public interest’ requirements.37 Thus, the CBFI’s submission should not meet the ‘public 

interest’ requirement. 

 

[54] More specifically, Article 41(3)(c) of the ICSID Rules states that ‘the non-disputing party has a 

significant interest in the proceeding’. Article 4(3)(a) of the UNCITRAL Rules on Transparency 

stipulates that ‘whether the third person has a significant interest in the arbitral proceedings; and’.  

 

 

[55] Further, Section A of Article 9.19(3) of the CEPTA states that ‘person or entity that is not a 

disputing party but has a significant interest in the arbitral proceedings’. These articles require an 

amicus curiae to have ‘significant interest’ in the arbitral proceeding.  

                                                                 
34 Sabahi, pp.264-265.  
35 Brabandere, p.11.  
36 Levine, p.16.  
37 von Pezold, 48; Electrabel, 22; Infinito, 28; United Utilities, 11; Cube, 25; Eco Oro, 34.  
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[56] The Respondent may argue that amicus curiae should have public interest in the arbitral proceeding 

since UNCITRAL Rules on Transparency requires the arbitral tribunal shall take into account 

public interest in transparency.  

 

[57] Article 4(2)(d) of the UNCITRAL Rules on Transparency states that “Describe the nature of the 

interest that the third person has in the arbitration”. It does not require the petitioners to represent 

‘public interest’. More specifically, Article 4(3)(a) of the UNCITRAL Rules on Transparency 

specifies that ‘whether the third person has a significant interest in the arbitral proceedings; and’. 

Thus, UNCITRAL Rules on Transparency does not require the petitioners to meet ‘public interest’ 

criterion.  

 

 

[58] Additionally, the FTC Statement requires that there is a public interest in the subject-matter of the 

arbitration.38 However, in the present case, the Disputing parties did not consent to apply FTC 

statements in the CEPTA. 

 

[59] Alternatively, the Respondent may argue that the Tribunal can apply other things such as the FTC 

statement because Article 41(3) of the ICSID Rules stated that ‘… the Tribunal shall consider, 

among other things…’ Nevertheless, the Tribunal should address ‘other things’ that the Disputing 

parties consented to apply in the CEPTA, in order to arrive at its decision. The FTC Statement is 

also not legally binding.39  

c.CBFI has a public interest 

[60] Alternatively, without prejudice to the Claimant’s position on the public interest, CBFI’s amicus 

submission meets the requirement of public interest. Firstly, the subject-matter of an arbitration 

proceeding is to be considered of public interest when the decisions to be issued in that arbitration 

are likely to affect individuals or entities beyond the Disputing Parties.40  

 

                                                                 
38 FTC Statement, art.6(d).  
39 Levine, p.22.  
40 Apotex, 12; Alicia Grace, 53.  
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[61] The outcome of the arbitral proceeding will not only affect disputing parties in the present case. It 

could affect the interest of other thirty-eight members of the CBFI and all Bonooru businesses 

which are frequent investors in the country and have made sizable contributions of capital in 

Mekar. Therefore, the CBFI defends or represents public interest in the present case.  

 

 

[62] Secondly, public interest is not limited to the general public interest. 

There are also several different types of ‘public’; Mistelis argues that in addition to the 

‘general public’, which has an interest in investment disputes, there is also the ‘specialist 

public’ which also has an interest in knowing how treaty provisions are interpreted by 

arbitration tribunals.41   

[63] Moreover, the CBFI has a specialist public interest in the proceedings. The interest on the 

interpretation of investor-State dispute settlement provisions of current and future investment 

agreements in Mekar is the specialist public interest. As a result, the CBFI has the public interest 

in the arbitral proceedings.  

D.The CBFI’s submission is not inconsistent with the requirement of independence  

a.Applicable rules do not require petitioners to meet ‘independent’ criterion 

[64] The CBFI should not meet ‘independence’ requirement because ICSID Rules, UNCITRAL Rules 

on Transparency and CEPTA do not require petitioners to meet ‘independent’ criterion.42  

 

[65] Some Tribunals applied the ICSID Convention, and did not require petitioners to meet 

‘independent’ parameters.43  Article 41(3) of the ICSID Rules is exactly the same as Article 37(2) 

of the ICSID Convention. Therefore, the CBFI should not be required to meet ‘independence’ 

criteria.  

 

 

                                                                 
41 Tienhaara, p.239.  
42 ICSID Rules, art.41(3)(a); UNCITRAL Rules, art.4; CEPTA, art.9.19(3).  
43 Biwater, 50; Eco Oro, 35; Electrabel, 30; Infinito, 30; United Utilities, 11.  
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[66] UNCITRAL Rules on Transparency pointed out that amici are not experts.44 To explain it, Amici 

are not experts, such third persons are advocates (in the non-pejorative sense) and not 

‘independent’ in that they advance a particular case to a tribunal.45 The CBFI should not be 

independent from that of the disputing parties.  

b.The investors’ membership in the CBFI does not constitute an obstacle 

[67] The Phillip Morris Tribunal seems to have considered that Uruguay’s membership in WHO and 

FCTC Secretariat did not pose any specific obstacle.46 The Eli Lilly Tribunal held that ‘a disputing 

party‘s membership of an entity which applies to submit an amicus brief ―does not mean a lack 

of independence of the [amicus] per se.’47 Some Tribunals seem to have considered that the 

Respondent’s membership in EC was not an obstacle.48  

 

[68] Thirty-eight investors’ membership in the CBFI does not mean a lack of independence of the 

amicus curiae submission. Specially, the Claimant, LLC, SRB Infrastructure and Wiig Wealth 

Management group’s membership in the CBFI does not mean a lack of independence in the arbitral 

proceeding. 

c.Claimant, LLC and other investors do not have a relationship of control or the 

determinative influence in the CBFI  

[69] A relationship to the disputing parties through membership does not constitute an obstacle. More 

specifically, a relationship of control or the determinative influence is essential to assess whether 

an amicus curiae is independent from that of the disputing parties.  

A relationship to the parties is no impediment to amicus status being granted. The relevant 

question to assess whether an amicus petitioner remains independent is, therefore, whether 

a relationship of control or the determinative influence of a party to the dispute on the 

writing of an amicus brief and therefore on its content can be ascertained.49  

                                                                 
44 UNCITRAL, Report, 50.  
45 Methanex, 38.  
46 Brabandere, p.17.  
47 Lamb, p.83.  
48 AS BNM, 61; Masdar, 16;  
49 Schliemann, pp.379-380;  
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[70] The Executive Committee/Steering Committee serves a vital role in Consortium governance by 

providing strategic direction for the Consortium. In this case, a relationship of control or the 

determinative influence in the CBFI can be determined by the influence in the Executive 

Committee of the CBFI.  

 

[71] First of all, thirty- eight investors of the CBFI are not members of the Executive Committee. Also, 

SRB Infrastructure and Wiig Wealth Management Group, pursuing claims against Mekar, are not 

members of the Executive Committee. The investors’ membership in the CBFI constitutes such a 

relationship.  

 

 

[72] However, these investors’ membership in the CBFI is not considered a relationship of control. The 

Von Pezold tribunal held that :‘the Respondent’s constitutional power to appoint and dismiss the 

chiefs of the indigenous communities constitutes such a relationship, however, the power to appoint 

and dismiss the chiefs is not absolute.’50  

 

[73] Moreover, the Claimant does not have a relationship of control or the determinative influence in 

the CBFI because It is not a member of the Executive Committee of the CBFI.  

 

 

[74] Secondly, the Claimant would like to request the Tribunal’s attention to the LLC’s current 

situation. The Respondent’s objection is ‘the participation of LLC in the arbitration through CBFI 

raises a conflict of interest’51. The second argument is based on a single fact that Executive 

Committee member Horatio Velveteen, CFO of LLC, voted in respect of the amicus submission 

in Vemma’s claim against Mekar since LLC’s activities in relation to this dispute were restricted 

to advising Vemma in respect of potential funding and funders.52  

 

[75] Then It has no financial interest in the arbitral proceeding. Therefore, there is no conflict of interest 

as LLC’s relationship with the Claimant was restricted.  

                                                                 
50 Von Pezold, 53.  
51 Record, p.24. 
52 Record, p.87.  
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[76] Even If this Tribunal finds that the Claimant and LLC have a relationship, LLC is merely one 

member of the Executive Committee and one member’s vote is not considered relationship of 

control or the determinative influence in the CBFI.  

 

[77] Also, LLC alone has no control or determinative influence in the CBFI when Its CFO voted in 

respect of the amicus submission in Vemma’s claim against Mekar. Although Vemma and LLC 

are members of the CBFI in good standing, being in a good standing does not mean that It has 

control or determinative influence in the CBFI. 

 

 

[78] More specifically, not every kind of minor financial or factual relationship is, however, considered 

to be detrimental to independence.53 Under UNCITRAL Rules on Transparency, 20% of the annual 

revenue is a threshold which should not be overstepped in order to be considered as independent.  

 

[79] In the UPS, UPS contributed 100,000 USD to the Chamber. The Tribunal did not consider this to 

be sufficient grounds to deny petitioners for lack of independence.54  

 

[80] Thus, no minor financial relationship is considered to be detrimental to independence.  The CBFI 

has many members including businesses of all sizes, in all sectors of the economy, and all regions 

of Bonooru. Obviously, the Claimant’s membership fee can never constitute 12% or 20% of the 

CBFI’s annual budget.  

E.The CBFI’s submission does not create undue burden or unfair prejudice to the parties 

[81] A final criterion requires an amicus curiae not to create an undue burden or unfair prejudice to one 

of the parties. Article 41(3) of the ICSID Rules states that ‘… the non-disputing party submission 

does not disrupt the proceeding or unduly burden or unfairly prejudice either party.’ Section C of 

Article 9.19(3) of the CEPTA is exactly the same as the first part of this Article.  

 

                                                                 
53 Ibid.  
54 UPS-1, 70.  
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[82] To deal with this requirement, the substantive and procedural impact of an amicus submission have 

to be distinguished. From the procedure angle, amicus participation does not overly burden the 

proceedings by establishing procedural safeguards, such as time limits 55 The CBFI’s participation 

is currently unknown. The Tribunal has discretion to establish procedural limitations.  

 

 

[83] The substantive impact of an amicus submission arises in cases where petitioners show a clear 

position in favor of one of the parties.56 The Glamis Gold tribunal granted the submission without 

assessing unfair prejudice to one of the parties.57 It is related to the fact that amicus curiae is not 

an expert. Amicus curiae submissions were granted although petitioners had supported the 

companies involved in the dispute.58 Therefore, the CBFI’s position does not constitute an obstacle.  

 

[84] Alternatively, even If this Tribunal finds that the CBFI’s submission unfairly prejudices the 

Respondent, the Tribunal can establish procedural safeguards. The Aguas Provinciales tribunal 

stated that any undue burden could be minimized by establishing procedural safeguards.59 Thus, 

the CBFI’s submission does not create undue burden or unfair prejudice to one of the parties. 

2.The Proposed Submission of the CRPU Does Not Address Matter Within the Scope of 

the Dispute  

[85] In this section, the Claimant would like to request the Tribunal’s attention to the CRPU’s 

submission. The CRPU’s submission should not be admitted because it does not address matter 

within the scope of the dispute as required by Article 41(3)(b) of the ICSID Rules and Article 

9.19(3) of the CEPTA.  

A. CRPU’s submission does not address matter within the scope of the dispute 

[86] CRPU’s submission is outside the scope of the dispute because [a] procedural questions 

are inappropriate for amicus petitions; [b] the CRPU provides new jurisdictional questions; 

or alternatively, [c]there is no ‘in accordance with the host-State law’ clause. 

                                                                 
55 Schliemann, p.380.  
56 Ibid.  
57 Glamis Gold, 12;   
58 UPS-1, 73; Glamis Gold, 12.  
59 Aguas Provinciales, 15.  
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a.Procedural questions are inappropriate for amicus petitions 

[87] In order to assess whether an amicus curiae submission addresses matters within the scope of the 

dispute; the Tribunal should define what questions are appropriate for amicus curiae submission. 

 

[88] As noted above, procedural questions are inappropriate for amicus curiae submission.60 The context 

of the CRPU’s submission is a jurisdictional question which refers to procedural matter. This 

approach was followed by the tribunal in AES, as can be deduced by the arguments submitted by 

the European Commission in its amicus brief.61  

 

 

[89] Consequently, the CRPU’s submission is not within the scope of the dispute since it is not 

appropriate for applicants to make submissions on questions of jurisdiction.   

b.The CRPU provides new jurisdictional question  

[90] The submission of the CRPU provides new jurisdictional questions concerning the ratione materiae 

jurisdiction of the Tribunal which has not been raised by either party before the Tribunal. There 

are four jurisdictional requirements such as (i) jurisdiction ratione materiae; (ii) jurisdiction 

ratione personae; (iii) jurisdiction voluntatis; and (iv) jurisdiction temporis.62  

 

[91] On the one hand, the CRPU’ submission is related to the ‘ratione materiae’ requirement as the 

CRPU informed that the rights received by Vemma Holdings were procured by means of bribes 

paid to Mr. Dorian Umbridge, the Chairperson of the Committee.  

 

 

[92] On the other hand, the Respondent’s notice is related to the ‘ratione personae’ requirement because 

the Respondent contends that Mekar has not consented to State-to-state arbitration because Vemma 

qualifies as a State-owned enterprise. Thus, the CRPU’s submission raises a new jurisdictional 

question which has not provided by the Respondent.  

                                                                 
60 UPS-1, 71.  
61 Schliemann, p.375. 
62 Sornarajah, p.307.  
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[93] Neither the Claimant nor the Respondent provided information regarding acts of corruption. 

Therefore, the CRPU’s submission is not related to the contentious procedural matter- ‘Mekar has 

not consented to State-State arbitration with Bonooru under Chapter 9 of the CEPTA.’   

B.The CRPU does not have a significant interest  

[94] Article 41(3)(c) of the ICSID Rules, Article 4.3(a) of the UNCITRAL Rules and Article 9.19(3) 

requires the petitioners to meet ‘significant interest’ requirements. All rules and provision in 

investment treaties require a showing of more than a mere general interest in the dispute.63 

 

[95] Unfortunately, the CRPU has not a significant interest in the proceedings. Tribunals explained the 

significant as ‘the rights or principles it may represent or defend might be directly or indirectly 

affected by [. . .] the outcome of the overall proceedings.64 The CRPU has not demonstrated Its 

significant interest in the arbitration. Specifically, the CRPU has not demonstrated a right which It 

may represent or defend.  

 

 

[96] The Apotex tribunal denied Mr. Appleton’s non-disputing party submission and held that ‘to meet 

this requirement, the applicant needs to show that he has more than a “general” interest in the 

proceeding.’65 A general interest in promoting fair business practices in Mekar is not considered a 

specific or significant interest in the arbitral proceeding.  

C.The CRPU’s participation might disrupt the proceeding  

[97] According to the Article 41(3) of the ICSID Rules and Article 9.19(3) of the CEPTA, the non-

disputing party submission does not disrupt the proceeding or unduly burden or unfairly prejudice 

either party.  The procedural impact of the CRPU’s submission will disrupt the proceeding.  

 

[98] Firstly, It takes a long time to prove acts of corruption and examine witnesses. Secondly, proving 

acts of corruption and examination of witnesses will incur additional costs. Since illegality is a 

serious allegation it should be proven with clear and convincing evidence, or a similar heightened 

                                                                 
63 Brabandere, p.10.  
64 Apotex-2, 38; Alicia Grace, 53; Eco Oro, 34; Resolute Forest, 4.6. 
65 Apotex-2, 38.  



 

Memorial for Claimant                                                                                    TEAM HIGGINGS 

 

24 
 

standard.66 Thirdly, the CRPU’s submission would unduly burden the Disputing parties, given 

especially the fact that the CRPU’s submission does not address matter within the scope of the 

dispute.  

 

 

[99] The Apotex tribunal deemed that ‘BNM’s submission would be materially disruptive and would 

unduly burden the Disputing parties because BNM’s submission does not address the relevant facts 

and arguments advanced in this arbitration.67  

III. MEKAR HAS VIOLATED ARTICLE 9.9 OF THE CEPTA 

1.The Respondent’s conducts have constituted denial of justice 

[100] Denial of justice is a notion well anchored in customary international law and traditionally is 

referred to as an element of the fair and equitable treatment standard.  

 

[101] New York convention Article V stipulates that:  

Recognition and enforcement of the award may be refused, at the request of the 

party against whom it is invoked, only if that party furnishes to the competent 

authority where the recognition and enforcement is sought, proof that:  

(e) The award has not yet become binding on the parties, or has been set aside or 

suspended by a competent authority of the country in which, or under the law of 

which, that award was made.  

[102] UNCITRAL Model Law Article 36(1)(a)(v): 

The award has not yet become binding on the parties or has been set aside or suspended 

by a court of the country in which, or under the law of which, that award was made; or 

 

[103] According to the New York Convention, although the Respondent is not obliged to refuse 

the award,68 the Respondent’s recognition and enforcement of the award which is tainted 

with its own corruption, constitutes denial of justice. The test for establishing a denial of 

                                                                 
66 Khachvani, 16.  
67 Apotex-1, p.12.  
68 UNCITRAL Guide, 28.  
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justice is sometimes labelled as fundamentally unfair proceedings and outrageously wrong, 

final and binding decisions.69  

 

[104] The preamble of the CEPTA clearly states that ‘promote transparency, good governance, 

and the rule of law, and eliminate bribery and corruption in trade and investment’.70 One 

of the objectives of the CEPTA is to eliminate bribery and corruption in trade and 

investment. Regrettably, the Respondent enforced the award tainted with its own corruption 

in violation of the CEPTA.  

2.Discriminatory and Arbitrary conduct 

 

[105] As stated in the CEPTA, arbitrary and discriminatory conduct is one measure for breaching FET.71 

In CMS v. Argentina, the tribunal linked the standard of protection against arbitrariness and 

discrimination to the fair and equitable treatment standard. According to its view, “any measure 

that might involve arbitrariness or discrimination is in itself contrary to the fair and equitable 

treatment.”72  

 

A. Discriminatory conduct 

 

a.CCM’s “rejection of Caeli’s subsidy application” was discriminatory 

[106] The host state treated the Investor unfairly through provision of subsidy to its competitors in the 

civil aviation market. Emergency assistance for businesses affected by the 2017 economic crisis 

under the Executive Order 9-2018 shall be viewed as a subsidy which created advantage over 

Vemma by its competitors. Hitherto, Vemma was also affected by the economic crisis whilst doing 

business in Mekar.   

 

[107] The two airlines, which received subsidies had received higher73 aids from their home State. Due 

to this, Secretary of Civil Aviation of Mekar's rejection to subsidize Caeli was discriminatory. The 

                                                                 
69 Arko, 17.  
70 Record, 71.  
71 Record, Art 9.9 of the CEPTA, p.76.  
72 CMS v. Argentina, 269. 
73 Record, p.90.  
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standard of ‘nondiscrimination’ requires a rational justification of any differential treatment of a 

foreign investor74.   

 

[108] The Respondent may argue that subsidized airlines are having less than 5% compared to Caelli. 

The one objective of CEPTA is to expand the free trade area. The competition is the basis of free 

trade area and improved service to consumers. Even though the other subsidized airline’s market 

share was 5%, Caeli was financially suffering. Thus, the discriminatory subsidy leads to unbiased 

competition.  

 

[109] In Saluka, The Czech government extended financial assistance to the three state-owned banks but 

not to IPB, which was in a comparable situation to them. Also, it did not provide Saluka with an 

opportunity for negotiations with the government in accordance with Saluka’s request.     

 

[110] The arbitral tribunal indicated that the Czech government discriminated against IPB by 

unreasonably excluding it from financial assistance and negotiating in bad faith and in a non-

transparent manner, thus frustrating the legitimate and reasonable expectations of investors. The 

tribunal concluded that it was in violation of the fair and equitable treatment obligation.75 

 

b.CCM fines and restrictions were due to its unreasonable precaution  

[111] Moreover, the Claimant argues that the government of Mekar intervened in Vemma’s investment 

in Caeli Airways and its business conduct due to its failure to recognize Vemma as a commercially 

driven enterprise, in other words, detached itself from any political motivations to intervene in the 

sovereign immunity of Mekar.76  

 

[112] It is reasonable to claim that a series of discriminatory treatments, i.e. CCM fines and restrictions 

were due to its unreasonable precaution of Vemma’s expanding business in the country. 

 

B.Arbitrary conduct 

                                                                 
74 Katia, p.409 
75 Saluka,  
76F.M. Maniruzzaman, p. 1-2.  
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[113] An arbitral conduct is determined as “founded on prejudice or preference rather than on reason or 

fact”.77 Arbitrariness in decision-making has to do with the motivations and objectives behind the 

conduct concerned. A measure that inflicts damage on the investor without serving any legitimate 

purpose and without a rational explanation, but that instead rests on prejudice or bias, would be 

considered arbitrary.78 This concept is also approved in Limited v. Romania 79  

a.CCM’s “rejection of Caeli’s subsidy application” was unreasonable 

[114] Under the above Executive Order, a financial relief composed of loans or loan guarantees became 

available for the businesses in civil aviation. Contrary, Caeli’s situation even worsens regarding 

unfair competition.  

[115] Executive order’s aim was “to provide liquidity to eligible businesses related to losses incurred as 

a direct result of the 2017 crisis”.80 The Secretary did not specify any reason for rejection of 

subsidy, thus it was a measure that is based on personal preference, discretion and prejudice. 

b.The measures implemented by the CCM  were arbitrary. 

[116] The Claimant would like to request the Tribunal’s attention to the CCM-held investigations and its 

subsequent consequence on the Claimant. The CCM conducted two investigations against Caeli 

Airways and imposed fines and airfare caps that led to the deterioration of the Claimant’s 

investment.  It is reasonable to argue that those investigations and the following decisions were 

arbitrary as stated in Article 9.9.2(c) of the CEPTA.  

[117] The Claimant argues that the Respondent’s conduct was arbitrary due to the following reasons: 

1) it initiated an investigation when there was no legal basis;  

2) its objective for investigation had no legitimate purpose, but instead rested on prejudice. 

1) CCM initiated the first investigation when there was no legal basis. 

[118] Paragraph 2 of Chapter III of the Monopoly and Restrictive Trade Practice Act stipulates three 

circumstances where CCM may open an investigation.81 The circumstance relevant to the first 

investigation is section (a), which stipulates that ‘a corporation obtains a market share greater than 

50%. The CCM may exercise discretion in industries that require special attention to open an 

                                                                 
77 Plama, 184.  
78 Lemire, 385. 
79 Limited v. Romania para. 303. 
80 Record, p.36 
81 Record, p.47. 
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investigation where a corporation owns a lower market share. The use of discretion should be 

exceptionally rare.’82 This section expresses either the first or the second  criteria shall be met to 

satisfy the legality of the CCM’s investigation. 

[119] The first criteria is concerned with the market share, “a corporation must have market share greater 

than 50 percent”. Yet, the Caeli Airways constituted 43 percent83 of the market when the first 

investigation was initiated.  This is below the legal threshold (50 percent) under the paragraph 2(a) 

of Chapter III of the Monopoly and Restrictive Trade Practice Act. 

[120] The second criteria stipulates that the CCM may execute an investigation under its discretion for 

those industries which require ‘a special attention’. However, the use of such discretion shall be 

‘exceptionally rare’.84 It is unclear whether the civil aviation industry shall be viewed as requiring 

‘special attention’. Additionally, the Claimant argues that the CCM should have justified the use 

of its discretionary power regarding the investigation into Caeli Airways and the Respondent’s 

failure to reason why this specific instance ought to be considered as exceptionally rare 

compliments our reasoning. 

2)CCM’s objective for investigation had no legitimate purpose, but instead rested 

on prejudice. 

[121] The Vice-President of the CCM explained the decision to initiate an investigation on Caeli 

Airways, as follows :  

“...when considered in conjunction with its Moon Alliance partner, Royal Narnian, Caeli’s 

market share exceeds 54%. We believe it is appropriate to consider this composite market 

share given the evidence of preferential secondary slot-trading between the Royal Narnian 

and Caeli.”85  

[122] Therefore, it could be stipulated that the CCM’s decision to investigate relied on Caeli Airways’ 

membership in the Moon Alliance. 

[123] At the time of Vemma’s acquisition of 85% of Caeli Airways, the CCM approved of the stake 

acquisition and the airline’s participation in Moon Alliance. 86  Yet, the CCM’s conduct of the first 

                                                                 
82 Ibid. 
83 Record, p.34. 
84 Record, p.47. 
85 Record, p.36. 
86 Record, p.25. 
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investigation considered the Claimant’s rights in the airport and the membership in the Moon 

Alliance despite these facts being known at the time the Claimant acquired its investment.  

 

[124] Mekar’s administrative bodies used the Moon Alliance membership to unfairly prejudice Caeli 

Airways and Vemma. Thus, the CCM’s objective behind the initiation of the first investigation did 

not serve a legitimate purpose, but relied on the prejudice towards the Moon Alliance. 

3.Legitimate expectation 

A.The Respondent failed to protect the legitimate expectations of the Claimant as It 

changed its economic policy 

[125] The Claimant would like to request the Tribunal’s attention to the Mekar’s economic policy. In 

late 2016, the Mekari MON began to rapidly decline in value. As the currency crisis continued, 

Mekar dramatically shifted its economic policy. Mekar required Caeli Airways to price its services 

in MON.87 Consequently, the Respondent has failed to protect the legitimate expectation of the 

Claimant which is stated in paragraph 3, Article 9.9 of the CEPTA.  

Art.9.9(3) of the CEPTA stipulates that ‘whether a Party made a specific representation to 

an investor to induce a covered investment, that created a legitimate expectation, and upon 

which the investor relied in deciding to make or maintain the covered investment, but that 

the Party subsequently frustrated’.88  

[126] A stable legal and business environment is an essential element of fair and equitable treatment.89 

There is certainly an obligation not to alter the legal and business environment in which the 

investment has been made.90  

 

[127] The Respondent failed to protect the legitimate expectation of the Claimant because 1) It did not 

fulfill its obligation to maintain a stable and consistent legal and business framework; 2) the 

stability of its exemption granted to airlines; 3) the shift of its economic policy has not been 

consistent with the test of proportionality.  

                                                                 
87 Record, p.4.  
88 Record, p.76.  
89 CMS, 294. 
90 Sallam, p.11.  
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a.The Respondent did not fulfill its obligation to maintain a stable and consistent legal 

and business framework.  

1)The Respondent’s monetary policy was inconsistent with Its obligation to secure a stable 

legal framework 

Art.9.9(3) of the CEPTA states three specific criteria.  

[128] First of all, a party made a specific representation to an investor to induce covered investment. The 

Respondent’s authorities approved the denomination of airfare in US Dollars for all airlines 

operating in its territory in October 2017. The Respondent made a specific representation to the 

Claimant by this decree that Caeli Airways shall not denominate its airfare in MON till the crisis 

abated.  

 

[129] Secondly, an investor relied on deciding to maintain the covered investment because of its 

legitimate expectation. The Claimant decided to maintain the covered investment as It priced its 

services in US dollars instead of the rapidly deteriorating currency MON.  

 

 

[130] Thirdly, the last factor is that the party is subsequently frustrated. The respondent’s monetary 

policy damaged the profitability and viability of Caeli Airways.  

 

[131] The Impregilo tribunal held that although such a framework would be tantamount to a violation of 

foreign investors’ legitimate expectations “in case of a drastic or discriminatory change” or 

“unreasonable modifications”.91 The Respondent drastically shifted its economic policy in 

reaction to the economic crisis.  

 

 

[132] Mekari authorities approved the denomination of airfare in US Dollars to all airlines operating in 

its territory in October 2017. On 30 January 2018, the Respondent required all companies including 

Caeli Airways, to price its services in MON despite the constantly fluctuating currency. These two 

                                                                 
91 Impregilo, p.68. 
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decrees were passed approximately three months thirty days apart. Within the three months, the 

Respondent drastically shifted its economic policy. 

 

[133] The Respondent may argue that the monetary policy in reaction to economic crises was undertaken 

as an ‘emergency measure’ Three separate tribunals found that the Argentinean government failed 

to maintain a stable and predictable legal and business framework during its financial crisis.92  

 

 

[134] Moreover, In CMS, the Claimant argued that terminating the practice of allowing CMS to calculate 

tariff costs in US dollars was inconsistent with their expectation that Argentina would “maintain 

a stable framework for investments”.93 This tribunal found that Argentina was in violation of the 

fair and equitable standard since the emergency measures ‘did in fact entirely transform and alter 

the legal and business environment under which the investment was decided and made.’94   

 

[135] The Respondent failed to fulfill its obligation to secure a stable legal and business framework as It 

terminated the practice of allowing the Claimant to price its services in MON. 

 

 

[136] The LG&E tribunal stated that ‘the investor’s fair expectations have the following 

characteristics: they are based on the conditions offered by the host State; they may not be 

established unilaterally by one of the parties; they must exist and be enforceable by law; in 

the event of infringement by the host State, a duty to compensate the investor for damages 

arises except for those caused in the event of state of necessity.’95  

 

[137] The Claimant’s legitimate expectation was based on the approval of the Respondent to denominate 

airfares in US dollars. The pricing in US dollars was not established unilaterally by one of the 

disputing parties. In October 2017, having received several requests, Mekari authorities approved 

                                                                 
92 Zeyl, 222.  
93 CMS, 69. 
94 Ibid. 275.  
95 LG&E, 130. 
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the denomination of airfare in US dollars for all airlines operating in its territory.96 This approval 

was enforceable by decree of the Respondent.  

 

 

[138] As a result, the Respondent failed to maintain the stability of its legal framework as It passed a 

decree requiring Caeli Airways to price its services in MON after three months.  

2). The unstable legal and business framework of the Respondent led the Claimant to frustrate  

[139] In this section, the Claimant would like to request the Tribunal’s attention to the loss of the 

Claimant. Due to the long-term outlook of the airline industry, the change hurt Caeli Airways’ 

profitability.97  

[140] If Mekari citizens can book a flight for a price in MON, then by the time that flight takes off, this 

currency will be worth far less to Caeli Airways’ business. This damaged the viability of Caeli 

Airways including all airlines operating in Mekar.98 Undoubtedly, If Caeli Airways priced its 

services in US dollars, its profitability would have increased.  

b.The Respondent failed to maintain the stability of its exemption granted to airlines 

[141] In addition to the monetary policy, the Respondent failed to maintain stability of its exemption 

granted to airlines. On 30th January 2018, Mekar government’s decree also nullified a short-lived 

exemption granted to airlines. Although this exemption was short-lived, the President of Mekar 

passed Executive Order 9-2018 granting subsidies to airlines for each Mekari citizen travelling on 

board excluding Caeli Airways.99  

 

[142] According to paragraph 3 of Article 9.9 of the CEPTA, the Claimant had the legislative expectation 

that although its short-lived exemption was nullified, Caeli Airways will receive subsidies from 

Mekar under Executive Order 9-2018.  

 

 

[143] The Executive Order 9-2018 states that ‘to provide emergency assistance … businesses affected by 

the 2017 economic crisis’. In section (a) of the Chapter 31states that ‘… Notwithstanding any other 

                                                                 
96 Record, p.35.  
97 Record, p.4.  
98 Record, p.36.  
99 Ibid.  
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provision of law, to provide liquidity to eligible businesses related to losses incurred as a direct 

result of the 2017 crisis…’100  

[144] According to the above-mentioned sections, Caeli Airways had legitimate expectation that it would 

be provided with subsidies as its competitors. These sections created a specific representation to 

the Claimant to maintain covered investment.  

 

[145] In addition, Executive Order 9-2018 violated the Claimant’s legitimate expectation as It was a 

discriminatory-change. The Impregilo tribunal held that such framework would be tantamount to 

a violation of foreign investors’ legitimate expectations “in case of a drastic or discriminatory 

change” or “unreasonable modifications”.101  

 

 

[146] Firstly, whereas the previous short-lives exemption granted to all airlines, subsidies of the 

Executive Order 9-2018 granted airlines excluding Caeli Airways. The Secretary who rejected 

Caeli Airways’ application, did not indicate the reasons for the dismissal.102 Undoubtedly, the 

Executive order 9-2018 was discriminatory.  

 

[147] Secondly, this decision made a drastic change to the law as It states ‘notwithstanding any other 

provision of law’.  

[148] Consequently, the Respondent failed to secure the Claimant’s legitimate expectation as It did not 

fulfill its obligation to maintain stability of its exemption.  

c.The shift of its economic policy was not consistent with the test of proportionality 

[149] As mentioned above, the Respondent drastically shifted its economic policy by requiring Caeli 

Airways to price its services in MON despite the constantly fluctuating price of the currency.103 

This has been inconsistent with the test of proportionality.  

 

[150] Some tribunals assessed the following criteria: 1) the State could have adopted any less 

restrictive alternatives to the measures; 2) the restrictive measures were backed by factual 

                                                                 
100 Record, p.56.  
101 Impregilo, p.68.  
102 Record, p.36.  
103 Record, p.4.  
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evidence that they could attain the desired objective; 3) the measures implied significant 

changes in domestic legislation; or 4) if the measures were suitable to the policy objectives 

behind them.104  

 

 

[151] Firstly, the Respondent could have adopted any less restrictive alternatives as the pricing 

in MON is not the only possible solution to mitigate against outflows and improve its 

macroeconomic situation. For instance, public and private solutions such as tight fiscal, 

monetary policies and expansionary policies could have been executed. Amongst other 

monetary policies, there are various types of monetary policies such as lax monetary policy 

etc.105  

 

[152] Secondly, there was no factual evidence that requiring all companies operating in the Mekar 

to offer goods and services denominated exclusively in MON could attain the desired 

objective.  

D.Alternatively, even if the Tribunal finds that the conducts of the State were 

individually lawful, those conducts cumulatively taken together, is in violation of the FET 

standard. 

[153] 2011 arbitration award of the El Paso Energy case recognized the concept of the ‘creeping 

violations of the FET standard’ as follows:  

“A creeping violation of the FET standard could thus be described as a process extending over 

time and comprising a succession or an accumulation of measures which, taken separately, 

would not breach that standard but, when taken together, do lead to such a result.” 106 

 

[154] Even though this concept is relatively new, many Tribunals have entertained the argument of the 

violation of the FET standard through a series of acts and have made judgments regarding this 

concept.107  

                                                                 
104 Brabendere-2, 487. 
105 Aghion, 19.   
106 El Paso-1, 518. 
107  LG&E, 124. 
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[155] The Claimant argues that there is a standard such as “creeping violation of the FET” in IL and in 

the text of the CEPTA by the following arguments. 

a.Creeping violation of the FET standard is stipulated under Article 15(1) of the 

ILC Articles on State Responsibility.   

[156] Article 15(1) of the ILC Articles on State Responsibility states that: 

[157] “The breach of an international obligation by a State through a series of actions or omissions 

defined in aggregate as wrongful occurs when the action or omission occurs which, taken with the 

other actions or omissions, is sufficient to constitute the wrongful act.” 

 

[158] This notion of composite wrongful acts contains the concept of creeping violation of the FET, an 

accumulation of measures when taken together, leads to a violation of that standard. Thus, the 

Respondent cannot argue that the creeping violation of the FET has no basis in the customary IL. 

b.Paragraph 2 of Article 9.9 of the CEPTA recognizes “creeping violation of the 

FET” as a violation of the FET. 

[159] Ad Hoc Committee on the application for annulment of the Argentine Republic concluded that the 

concept of the creeping violation of the FET violations was laid down in the treaty itself, reasoning: 

 

[160] “The BIT does not exclude any form of violation of that standard, whether through individual acts 

or through the cumulative effects of the acts indicated as violations of that standard. The Tribunal, 

after giving a detailed explanation of the content of the standard of fair and equitable treatment, 

analyzed both forms of violation, based on its reasoned interpretation of the BIT.” 108 

 

 

[161] Above-mentioned interpretation of fair and equitable treatment of the Treaty can also be applied 

in the CEPTA. Paragraph 2 of Article 9.9 of the CEPTA stipulates that a measure or measures can 

constitute a breach of the obligation of fair and equitable treatment referenced in paragraph 1.109  

This clause indicates that multiple measures can lead to a violation of an individual FET standard. 

                                                                 
108 El Paso-2, 187. 
109 Record, p.76. 
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Therefore, even if the Tribunal finds that the conducts of the State were individually lawful, those 

conducts cumulatively taken together, is in violation of the FET standard as stipulated under the 

CEPTA. 

 

IV. MEKAR MUST PROVIDE DIMINUTION OF VALUE COMPARING FAIR 

MARKET VALUE 

[162] Finally, the Claimant came to the issue of compensation standards. The question of the applicable 

law is the starting point of choosing the appropriate standard of valuation. The ICSID 

Convention requires that the Tribunal decide the merits of this dispute “in accordance with such 

rules of law as may be agreed by the parties.” 

 

[163] According to CEPTA110, Article 54 of ICSID Rules, applicable law, agreements include the 1958 

VCLT111,   Marrakesh Agreement112,  Draft on MFN, Draft on State responsibility113 , and the 

principles of IIL114. 

 

[164] The Claimant’s case on this merit is simple - Vemma (The Claimant) claims fair market value 

compensation. The damages or hardships suffered due to the Maker's violation of FET caused the 

Claimant to sell the stake at a much lower price, which Mekar (The Respondent) offered as market 

value of investment. 

 

[165] Assuming the facts, Mekar has to pay “fair market value”, according to the MFN of CEPTA (A). 

And, the Respondent must provide fair market value compensation according to the international 

principle of full compensation (B). Lastly, Respondent cannot evade its responsibility in any case 

(C).  

                                                                 
110 CEPTA, art.1.4(1).  
111 Record, p.40.  
112 CEPTA, art.1.4.  
113 As article 54 of ICSIDAF the tribunals can make reference to international law, this drafts are played in significant role 

in this dispute 
114 As one of source of international law 
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A.The Respondent must pay rest of fair market compensation Vemma according to 

MFN  

 

[166] In our case, Mekar and Arrakis BIT included fair market value of Arbitral award115.  Thus, relying 

on the MFN clause, a comparison shall be made between CEPTA and Arrakis Mekar BIT.  CMS 

v. Argentina dispute resolution ruled that MFN could play a role, if the third-country BITs 

contained more favorable necessity clauses116. The Claimant’s position is that the use of MFN 

clauses is supported in CEPTA, and the international customary law.  

 

a.MFN is applicable under CEPTA 

 

[167] The CEPTA art.9.7 indicates MFN clause. It stipulated: 

 

Each Party shall accord to an investor of the other Party and to a covered investment, 

treatment no less favorable than the treatment it accords in like situations 

 

[168] To bring an MFN clause there should be three conditions that are met according to CEPTA. Those 

include a) there must be a treatment; b)the treatment must be more favorable; and c) like situation   

must be compelled. Also, the exceptions for MFN are not found in the supporting facts. 

 

Treatment  

[169] The compensation refers to treatment, under Art. 9.7 arising out of sale or disposal of assets.  

Although compensation is measures117. As stated before, treatment is an act of treating, it means 

this is an act of taking measure. Thus, the compensation is treatment. 

 

[170] The treatments must be more favorable  

 

                                                                 
115 Record, p.84.  
116 IISD Best MFN, p.12.  
117 Christine, p.13 



 

Memorial for Claimant                                                                                    TEAM HIGGINGS 

 

38 
 

Fair market value Market value 

the price, expressed in terms of cash equivalents, at which 

property would change hands between a hypothetical willing and 

able buyer and hypothetical and able seller, acting at arm’s 

length in an open and unrestricted market, when neither is under 

compulsion to buy or sell and when both have reasonable 

knowledge of the relevant facts118 

the amount for which 

something can be sold on 

a given market. 

[171] As shown above, the fair market value is the value of stake just before the violation of FET, and 

market value is the current price of stake. The Vemma (Claimant)’s investment once valuated as 

1.1 billion USD119, before violation of FET by the Respondent. Thus, a fair market value is more 

favorable than market value of compensation.  

 

Like situation 

 

[172] To apply MFN there must be similar objective situations120The Respondent was awarded a fair 

market value of compensation to Arrakis investors, under violation of the FET.  MFN clauses will 

operate only to the extent that the provision in the other treaty is compatible in principle with 

schemes negotiated by parties.121   

 

[173] This dispute is related to the violation of FET; comparing the situation, Arrakis’s investors’ 

treatment of Mekaris also due to the violation of FET. There must be fair and non-discriminatory 

treatment due to the Respondents’ violation of FET.  

 

[174] A host state can only grant different treatment to investors from different foreign states, if they are 

in a different objective situation.  In the current situation, the objective situation is just the same 

to investors of Arrakis and Bonooru. Further research shall be conducted in the ejusdem principle. 

                                                                 
118 IGBT, p.4.  
119 Record, p.57.  
120 Mahyari p.30.  
121  Dolzer, p.191. 
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[175] The exceptions for MFN clause cannot be supported, regarding to facts 

 

[176] The MFN clause of CEPTA states, “the substantive obligation will not be constituted 

treatment”. Mekar-Arrakis investment dispute tribunal already awarded fair market value 

compensation for violation of FET under Mekar-Arrakis BIT122.  A treatment is the act of treating 

someone or something123 The Respondent treated investors of Arrakis more favorably. Thus, MFN 

clause cannot be exempted under argument of substantive obligation. 

 

[177] Also, the Article 9.7 (2) of CEPTA includes: 

[178] “…paragraph 1 does not include procedures for the resolution of investment disputes between 

investors and states provided for in other international investment treaties and other trade 

agreements” 

[179] Procedure for the resolution is apart from the compensation issue. Award is substantive 

treatment,124 not procedure for the resolution of investment disputes.  Thus, that clause shall not 

restrict using MFN clauses.  

 

[180] Agreements must be interpreted according to VCLT.125  As general rule of interpretation, it shall 

be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in the light of its object and purpose126.  

 

[181] MFN enables the nationals of the parties to profit from favorable treatment that may be given to 

nationals of third states by either contracting state.127  In the MTD case, the Tribunal interpreted 

MFN in the manner most conducive to fulfilling the objective of the BIT to protect investments 

and to create conditions favorable to investments.  

 

                                                                 
122 Record, p.86. 
123 Webster Dic, p.771.  
124 Oxford handbook, p.670.  
125 Mondev, 43.  
126 VCLT Art.31.  
127 Sornarajah, p.204. 
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[182] Assuming VCLT Art.31, the CEPTA preamble indicated that the parties have concluded the 

agreement to “strengthen their close economic relationship and bonds of friendship and 

cooperation between them and their peoples128. Also articulated its objective to substantially 

increase investment opportunities in the territories of the Parties.129      

 

[183] Investment opportunities and strengthening economic relationships are both related to no less 

treatment to investors. Therefore, an objective of CEPTA is correlating with MFN clause 

allowance to this dispute. 

 

 

a.Also, MFN is supported by Principle of IL 

 

[184] The Respondent violated the FET clause, and the compensation must be relied on for breach of 

international law and treaty obligation.  In CEPTA, there are two clauses indicating compensation 

standard: 

a) Fair market value for expropriation130 

b) Market value for  a tribunal award131 

 

[185] The Art 9.12 of CEPTA is not relevant to the current dispute as parties agreed to limit the claim;132 

Art 9.21 of CEPTA is discriminatory, an International Law principle triggering clause. MFN is 

made for universal treatment to cooperating parties and third parties. For fair and extended 

opportunity for investment, universal treatment for all investors is an essential remedy.  

 

[186] In customary cases, MFN is used to import a clause of compensation standards.133 In CME Tribunal 

said: 

                                                                 
128 CEPTA, Preamble.  
129 CEPTA, art1.3(c).  
130 CEPTA, art 9.12.  
131 CEPTA, art.9.21.  
132 Record, p.11.  
133 CME, p.116 
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[187] “The determination of compensation under the Treaty between the Netherlands and the Czech 

Republic on the basis of the “fair market value” finds support in the most-favored-nation provision 

of Art. 3(5) of the Treaty.” 

 

[188] Case law generally provides a positive response to the possibility of invoking MFN to replace one 

provision of agreements by another which is less restrictive. Also, White Industries Australia Ltd 

v India  saw the Australian Claimant successfully use the MFN clause in the Australia-India BIT 

to import substantive protections from another Indian BIT, guaranteeing the Claimant “effective 

means of asserting claims and enforcing rights”. 

 

[189] This dispute is completely related to the protection of foreign investors.  A third-party treaty 

contains more favorable provisions to the protection of the investor’s interests than those in the 

CEPTA, such provisions may be extended to the beneficiary of the most favored nation clause as 

they are fully compatible with the ejusdem generis principle.  

 

“Ejusdem generis” principle 

 

[190] An MFN clause is governed by the ejusdem generis principle, in that it may only apply to issues 

belonging to the same subject matter or the same category of subjects to which the clause relates.134 

 

[191] In the MFN context, the principle of ejusdem generis operates to define the scope of an MFN 

clause’s subject matter.135 Sir Gerald Fitzmaurice explained that MFN clauses, following the 

ejusdem generis principle, “only attract rights of the same kind or order, or belonging to the same 

class, as those contemplated by the most-favoured-nation clause concerned. The subject-matter or 

category of subject-matter must be the same.”  

 

[192] The application of the MFN standard depends upon the “interplay of two sets of treaty 

provisions.”136 The first treaty, called the “basic treaty,” contains the MFN clause and establishes 

                                                                 
134 https://www.legalserviceindia.com/articles/edjem.htm  
135 Oxford handbook, p.654.  
136 Katia,p.357 
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the right to be accorded MFN treatment, whereas a “third-party treaty” determines “the extent of 

the favors” that the beneficiary of the clause may enjoy. 33 In fact, a third-party treaty itself is not 

strictly necessary. 

 

[193] In addition, under the ejusdem generis principle, the benefits to be invoked under an MFN clause 

must be limited to the appropriate subject matter. “The grants of most-favored-nation rights on one 

subject or order of subjects, cannot confer a right to enjoy the treatment granted to another country 

in respect of a different subject-matter or category of subject-matter.” 137 

 

[194] On some doctrines it is concluded that if a third-party treaty contains provisions for the settlement 

of disputes that are more favorable to the protection of the investor’s rights and interests than those 

in the basic treaty, such provisions may be extended to the beneficiary of the most favored nation 

clause as they are fully compatible with the ejusdem generis principle.138 

B.Alternatively, the Respondent must pay “fair market value” under International law principles 

 

a.Full compensation principle for violating the FET 

[195] The customary standard requires states to “fully repair” the loss cause by the internationally 

wrongful act139, also provides little guidance as to the method for measuring “full reparation” in 

case of violations of the fair and equitable treatment standard.140 

[196] The determination of compensation for violation of the fair and equitable treatment standard is not 

done in a legal vacuum but in accordance with principles of customary international law, which 

are generally accepted to be as stated in the Articles on State Responsibility of the International 

Law Commission (ILC), Article 31 of which provides:  

 

1.The responsible State is under an obligation to make full reparation for the injury caused 

by the internationally wrongful act.  

                                                                 
137 Ibid, pp.351-383.  
138 Ibid, pp.54-56.  
139 ASR, Articles 31,34-36; Chórzow Factory ¶47; Amoco ¶191 
140 Hober, p.31. 
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(2) Injury includes any damage, whether material or moral, caused by the internationally 

wrongful act of a State. 

 

[197] Mekar government's erroneous decisions, conducts caused Vemma to suffer. In Chorzow factory 

case, where the PCIJ stipulated: 

 the “essential principle [...] that reparation must, .., wipe out all the consequences of the 

illegal act and reestablish the situation which would, in all probability, have existed if that 

act had not been committed” 

 

[198] According to the “full compensation principle” is equal to 700Million USD in the current dispute. 

Article 31 of the Draft ILC Articles on State Responsibility similarly provides that, 

“The responsible State is under an obligation to make full reparation for the injury caused by the 

internationally wrongful act”. 

 

[199] Also, Vivendi tribunal remarked: 

“… it is generally accepted today that, regardless of the type of investment, and regardless 

of the nature of the illegitimate measure, the level of damages awarded in international 

investment arbitration is supposed to be sufficient to compensate the affected party fully 

and to eliminate the consequences of the state’s action.”141 

 

C.The respondent must be compensated for its breach of FET 

a.The fair market value compensation must be equal to 700 Million USD 

[200] The appropriate valuation date to be applied in this case is a question of fact for the Tribunal to 

determine with reference to the particular circumstances here.142  The Respondent’s violation of 

Art9.9 of the CEPTA caused the Claimant’s investment’s peak valuation of 1.1 Billion USD143 to 

depreciate in value.  

                                                                 
141 Vivendi , p.245.  
142 Rumeli, 88.  
143 Record, p.57.  
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[201] The Respondent purchased the stake at 400 Million USD . However, the full compensation for 

violation of Art 9.9 of CEPTA and the losses incurred due to the same should be equal to  700 

Million USD.   The compensation for its irresponsible actions should not be reduced because of 

the dire economic situation in Mekar.  

b.Even the compensation standard must be market value, its valuation was paltry 

[202] Even if the tribunal finds the compensation standard must be market value, 400 million USD is too 

low to compensate breach of FET and the losses-incurred, which eventually result in the Claimant 

into a financial distress144.  400 million USD is not sufficient for the Claimant's loss for recovery.  

 

[203] Moreover, the Claimant’s stake could have sold at 600 million USD145, but the Respondent’s 

unreasonable refusal and unfair judicial awards pushed the Claimant to sell its stake at much lower 

price.  

 

D.There must be no reduction to compensation regarding the mitigating factors 

 

a.Contribution is not sufficient to contributory fault 

 

[204] The respondents stated that Vemma's ill-advised strategy led to this downturn, but it cannot linke 

between the current state of investors and the investor’s actions. However, a Tribunal may take 

into account the extent to which a Claimant's own conduct contributed to its loss146. Not every 

contribution to causation is not sufficient to establish contributory fault.  In cases MTD, 

Occidental; Yukos; STEAG, contribution needs to be material, and respondent bears the 

burden of proof.147 In the current case there are neither triggering factors nor decisive factors.  

b.State cannot benefit from its own unlawful act. 

 

                                                                 
144 Record, p.40. 
145 Record, p.58.  
146Guide 
147 Chris Osborne, section 2 
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[205] Economic crisis cannot be the sole factor of reducing compensation. Caeli Airways was in a dire financial 

and economic situation before the Claimant’s investment. From first place the Claimant proposed a 

business model for Caeli Airways’ short and medium-run development.148  CCM approved the Claimant’s 

proposal. The Caeli’s rapid expansion was foreseeable.  

[206] The Claimant shall not suffer its losses alone as those were caused by the host state’s breach of its 

obligation.  In order to expand and improve investment there must be fairness, and responsibility 

for both sides. The violation of treaty and wrongful acts cannot be justified under any 

circumstance.  

Prayers for Relief 

In light of the above, Vemma respectfully requests the Tribunal adjudicate and declare that: 

1. The Claimant has standing to bring this claim under Chapter 9 of the CEPTA. 

2. The proposed submission of the CBFI should be granted and the CRPU’s should be 

denied. 

3. The Respondent violated the FET standard under Article 9.9 of the CEPTA. 

4. The appropriate compensation standard should be of “fair market value” and order 

Mekar to pay the Claimant 700 million USD plus interest as of the date of the violation. 

 

 

 

 

                                                                 
148 Record, p.31.  


