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STATEMENT OF FACTS 

Parties to the dispute 

1. Vemma Holdings Inc. (“Vemma”) is an airline holding company incorporated in Bonooru. 

From its date of incorporation until March 2020, Bonooru held minority shareholding in 

Vemma, which ranged between 31% to 38%.   

 

2. The Federal Republic of Mekar (“Mekar”) is a country whose development has 

historically been burdened by high regulatory intervention and the lateness of economic 

reforms. After Mekar’s Common Man’s Party (“CMP”) came into power in the 2009 

elections, the situation reversed and Mekar’s economic development underwent large-scale 

privatizations with aspiration to attract foreign investors. 

 

3. In April 2014, Mekar and Bonooru signed the Comprehensive Economic Partnership and 

Trade Agreement (“CEPTA”). The agreement entered into force on 15 October 2014. 

 

Vemma was selected as Caeli Airways’ purchaser 

4. The Mekari government sought to sell its shares in Caeli Airways to a foreign investor in 

order to save it from its precarious financial situation. Vemma participated in the tender as 

the highest bidder and was also found to have proposed the most financially attractive 

business model.  

 

5. Vemma’s tender valued at 800 million USD was accepted on 5 January 2011. Mekari 

officials cited Vemma’s competitively priced bid as well as its membership in the 

prestigious Moon Alliance as reasons for their decision.  

 

Vemma’s business operations turned Caeli into a profitable airline 

6. Under Vemma’s business strategy, Caeli Airways offered lower prices than its competitors 

to attract existing customers, and to expand the overall consumer base.  
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7. From 2010 to 2013, under Vemma’s operation, Caeli Airways witnessed a boom in demand. 

Increasing by 21% domestically and by 17% internationally, the surge in demand generated 

significant cash-flow. 

 

8. In 2014, Caeli turned over an annual net profit resulting from its successful business 

strategy of lower pricing and higher footfall. 

 

CCM’s investigations and subsequent measures 

9. According to the Monopoly Restrictive Trade Practice Act (“Monopoly Act”), as amended 

in 2009, the Competition Commission of Mekar (“CCM”) initiated two investigations 

against Caeli Airways for its alleged “predatory pricing strategy” and “abuse of dominant 

position” respectively. 

 

10. Consequently, the CCM placed airfare caps on Caeli Airways and imposed a fine of MON 

200 million. 

 

Currency crisis in Mekar and irresponsible acts of Mekari government 

11. Starting in late 2016, the Mekari currency MON began to nosedive. By March 2017, a 

currency crisis ensued in Mekar resulting in increased inflation and reduced consumer 

spending power.  

 

12. Despite the deteriorating value of the Mekari currency, Mekar required Caeli Airways to 

abide by the now unreasonable air fare caps and to price its services exclusively in MON. 

 

13. Mekar granted subsidies for airlines operating in Mekar to help them overcome the crisis. 

However, Caeli’s application for such subsidies was denied because of Claimant’s status as 

a state-owned-enterprise (“SOE”). Meanwhile other foreign-owned airlines that received 

greater subsidies from their home jurisdictions were granted Mekari subsidies 

 

14. Moreover, Caeli’s pleadings in the Mekari courts were subject to significant delays. Even 
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when its pleas were finally heard, Caeli’s claims on the merits were dismissed prematurely. 

As a result, Caeli’s sufferings were unjustified.  

 

Vemma terminated its investment in Caeli under financial distress. 

15. By the third quarter of 2019, Caeli’s market share in Mekar dropped to below 40%, with 

its operations on most routes generating deep losses.  

 

16. Given the burgeoning liabilities of Caeli. Vemma announced its intention to sell its stake 

in Caeli in November 2019. 

 

17. Later, Vemma acquired an offer from a third party, Hawthorne Group LLP, to buy Vemma’s 

stake in Caeli.  

 

The enforcement of Cavannaugh’s tainted award 

18. Mekar Airservices disputed the validity of the Hawthorne Group’s offer due to the 

Hawthorne Group’s Moon Alliance membership.  

 

19. This dispute was submitted to arbitration under the rules of the Sinnoh Chamber of 

Commerce, Mr. Cavannaugh was selected as the sole arbitrator, whose judgement hinged 

on the unsupported finding that the Hawthorne Group’s offer was “affiliated with Vemma” 

by virtue of their membership in the Moon Alliance. Subsequently, it was found by Centre 

for Integrity in Legal Service (“CILS”), a non-profit organization, that Mr. Cavannaugh 

was bribed by Mekar Airservices.  

 

20. The Supreme Arbitrazh Court of Sinnograd set aside the award made by Mr. Cavannaugh. 

Despite the award being set aside in Sinnoh, Mekar’s courts enforced the award. Vemma 

appealed this decision, but was dismissed. Ultimately, Vemma was forced to sell its shares 

to Mekar Airservices at a significantly lower price. 
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The initiation of the current proceedings and Respondent’s objection 

21. Respondent was notified of the dispute on 15 November 2020, and on the same day 

Claimant filed the Notice of Arbitration (“Notice”) to seek compensation for its losses 

under the CEPTA. 

 

22. In its Response to Notice of Arbitration (“Response”), Respondent raises an objection on 

the Tribunal’s ratione personae jurisdiction, claiming that Tribunal has no jurisdiction due 

to the Claimant’s status as an SOE. 

 

Two parties applied to participate as Amicus 

23. On March 25, 2021, Tribunal issued Procedural Order One (“PO1”), announcing its 

capacity to admit Amicus submissions under the ICSID additional facility rules (“ICSID 

AF rules”). 

 

24. On April 19, 2021, The Consortium of Bonoori Foreign Investors (“CBFI”) applied for 

leave to file an Amicus submission. The CBFI is a non-profit industry association that 

represents Bonoori investors investing in the Greater Narnian region and internationally. 

CBFI’s submission focuses on Claimant’s status as an eligible investor, and aims to provide 

context regarding the business climate of Bonooru, the existing corporate framework in 

which enterprises operate, the nature of the aviation industry in Bonooru, and the impact 

of uncertainty on access to capital in Greater Narnia. 

 

25. On May 28, 2021, the external advisors to Mekar’s Committee on Reform of Public 

Utilities (“CRPU”) applied for leave to file an Amicus submission. Advisors are members 

of Mekari civil society whose professional focus is investment banking. Their submission 

raises a new jurisdictional question concerning the competence-competence of the tribunal 

on the alleged situation of corruption during Claimant’s acquisition of the investment. 

  



5 
 

SUMMARY OF ARGUMENTS 

 

26. JURISDICTION: Claimant is an eligible investor under the applicable treaty because 

there is no explicit exclusion of SOEs in the CEPTA. Further, Claimant is an eligible 

investor under ICSID AF Rules because it meets the Broches test. 

 

27. AMICI ADMISSIBILITY: The CBFI addresses a matter within the scope of dispute. 

Moreover, the CBFI has a significant interest in the dispute and will provide a different 

point of view to assist the tribunal. Further, the CBFI is an independent third party. Because 

these characteristics satisfy the ICSID AF rules, the CBFI should be accepted as Amicus. 

Moreover, Advisors should be refused since they fail to fulfill the standards established 

under the ICSID AF rules because they address a matter outside the scope of dispute and 

do not possess a significant interest. 

 

28. MERITS: FET. Respondent’s measures violated the fair and equitable treatment (“FET”) 

standard because Respondent’s enforcement of the annulled award and delayed hearing 

constituted denial of justice; Respondent’s initiation of an investigation fundamentally 

violated due process, including a breach of transparency; Respondent’s compulsory 

denomination in MON and airfare caps during the crisis were arbitrary; and Respondent’s 

refusal to provide subsidies under Executive Order 9-2018 to Claimant was discriminatory. 

 

29. MERITS: CUMULATIVE EFFECT. Even if these measures cannot individually breach 

the FET standard, the cumulative effect of Respondent’s acts resulted in a breach of FET.  

 

30. MERITS: NON-PRECLUDED MEASURES. Addtionally, Respondent’s violation 

cannot be justified by CEPTA provisions or customary international law. 

 

31. REMEDY: COMPENSATION. Respondent is obligated to accord Claimant most-

favored-nation (“MFN”) treatment and in accordance with principles of international law. 

In any event, the Tribunal should not mitigate compensation since there exists no 
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Claimant’s contributory negligence and the ongoing economic crisis in Mekar should not 

be considered. 
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ARGUMENTS 

PART ONE: JURISDICTION AND AMICI ADMISSIBILITY 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS 

 

32. Claimant submits that the Tribunal has jurisdiction over the present claims. Respondent 

raises an objection to Vemma’s arbitral standing, alleging that the present dispute 

constitutes State-to-State arbitration. 1  However, Claimant contends that Vemma has 

standing as an eligible investor, and thus the Tribunal has jurisdiction in this case. 

 

33. In general, both the applicable investment treaty and arbitration rules will be considered in 

deciding the jurisdiction of ICSID tribunals.2  Accordingly, Claimant submits that (A) 

Vemma is an investor under the CEPTA; (B) Vemma is an investor under the ICSID 

Additional Facility Rules (“ICSID AF Rules”). 

 

A． Vemma is an investor under the CEPTA. 

 

34. Firstly, Vemma conforms to the definition of “investors” in the CEPTA. Article 9.1 

affirmatively includes “an enterprise of a Party” as “investors,” which means “an 

enterprise that is constituted or organised under the laws of that Party and has substantial 

business activities in the territory of that Party; or [...].”3 Vemma is constituted under the 

Bonoori law and provides air services in Bonoori territory. Hence, Vemma satisfies this 

definition. 

 

35. Secondly, the CEPTA’s silence in SOEs’ standing as investors is not a refusal. Though 

Article 1 of the 1994 BIT includes government-owned enterprises in its definition of 

 
1 Response, ¶2 
2 Lemire, ¶93 
3 CEPTA, Article 9.1 
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“investor”4 while the CEPTA remains silent in this regard,5 Claimant contends that this 

textual change does not mean the parties no longer admit SOEs as eligible investors.  

 

36. As is generally agreed, the lack of an explicit reference to SOEs in an investment treaty 

should not be interpreted as an exclusion from the scope of protection.6 Such exclusion 

would be inconsistent with the general international law rules on treaty interpretation that 

exceptions to jurisdiction need to be spelled out explicitly.7 As such, Tribunals should not 

devise exceptions in the absence of express provisions excluding SOEs. For instance, in 

BUCG v. Yemen,8 the China-Yemen BIT did not prescribe SOEs’ standing, but the tribunal 

still granted standing to BUCG, a Chinese SOE. 

 

37. In light of the above, the new provision does not bar any entity from standing based on its 

SOE identity alone, making Claimant an eligible investor under the CEPTA. 

 

B．Vemma is an investor under the ICSID Additional Facility Rules. 

 

38. Claimant contends that Vemma has arbitral standing under the ICSID AF Rules. Article 2 

stipulates that the jurisdiction of tribunals constituted under the ICSID AF Rules extend to 

proceedings “between a State [...] and a national of another State.” 

 

39. Similar wording exists in Article 25(1) of the ICSID Convention, which states that 

jurisdiction extends to disputes “between a Contracting State [...] and a national of another 

Contracting State.” 

 

40. In this specific provision, the ICSID Convention shares identical elements with the ICSID 

AF Rules, both addressing State-to-national disputes. Within this jurisdictional issue, the 

 
4 1994 BIT, Article 1 
5 CEPTA, Article 9.1 
6 Mohtashami & El-Hosseny, 380-381 
7 Azaria, 79; Wälde, 740 
8 BUCG, ¶29, 47 
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jurisprudence under Article 25(1) of the ICSID Convention provides the Tribunal with 

detailed and explicit standards, while hardly any jurisprudence exists under the AF Rules. 

Consequentially, Claimant will hereby refer to relevant criteria under the ICSID 

Convention to delve deeper into the issue. 

 

41. One of the most pronounced guidelines interpreting Article 25(1) of the ICSID Convention 

is the test formulated in 1972 by Aron Broches, the first Secretary-General of ICSID and 

one of the principal drafters of the ICSID Convention. He framed the test as follows:  

“[A] mixed economy company or government-owned corporation should not be 

disqualified as a “national of another Contracting State” unless it is acting as an 

agent for the government or is discharging an essentially governmental 

function.”9 

 

42. The Broches test has been widely adopted in later cases. For example, the Flughafen Zürich 

tribunal affirmed that a SOE could legitimately invoke ICSID’s jurisdiction as long as it 

met the Broches test.10 Similarly, in Rumeli and Masdar, such a standard is followed.11 

 

43. In fact, the “agent test” and “function test” Broches put forward are the mirror images of 

the attribution rules reflected in Articles 5 and 8 of the ILC’s Articles on Responsibility of 

States for Internationally Wrongful Acts (“ILC Articles”).12 Notably, the ILC Articles 

were meant to settle inter-State disputes. However, as is confirmed by multiple tribunals, 

as customary international law, the two ILC Articles can supplement the Broches test and 

offer important guidance.13 

 

44. Pursuant to the Broches test, Claimant raises two arguments: in operating Caeli, (1) Vemma 

was not acting as an agent of the Bonoori government; and (2) Vemma was not discharging 

 
9 Broches, ¶¶354-355 
10 Zürich, ¶274 
11 Rumeli, ¶211; Masdar, ¶170 

12 BUCG, ¶34 
13 Bayindir, ¶19; Tulip, ¶281; Unión Fenosa Gas, ¶9.90 
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a governmental function. Thus, Vemma is an eligible investor under the ICSID AF Rules. 

 

(1) Vemma was not acting as an agent of the Bonoori government. 

 

45. Above all, Claimant contends that the restructuring of Vemma in 202114 should not be 

considered in the jurisdictional issue. As is generally recognized, whether a party has 

standing in an international legal proceeding is made by reference to the date on which 

such proceedings were instituted.15 Vemma filed a notice of arbitration on 15 November 

2020,16 and was restructured in March 2021.17 Considering the chronological sequence, 

Vemma’s restructuring should not affect its arbitral status. All evidence Claimant cites 

below precede this time point. 

 

46. As mentioned above, the first standard Broches put forward is the “agent test.” As was held 

in BUCG, ILC Article 8 serves as a useful source in understanding what it means to act as 

a State agent, which reads: 

“[T]he conduct of a person or group of persons shall be considered an act of a 

State under international law if the person or group of persons is in fact acting on 

the instructions of, or under the direction or control of, that State in carrying out 

the conduct.” 

 

47. Given this standard, Claimant raises three points: (a) Bonooru’s minority stake in Vemma 

could not prove a de facto control; (b) Vemma did not constitute a State agent due to its 

company structure; and (c) Vemma made investment-related decisions based on its own 

interests. 

 

(a) Bonooru’s minority stake in Vemma could not prove a de facto control. 

 

 
14 Facts, ¶65 
15 CSOB, ¶¶31-32; Enron, ¶396; Teinver, ¶256 
16 Facts, ¶63 

17 Ibid., ¶65 
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48. Bonooru retained minority shareholding in Vemma, which ranged between 31% to 38%.18 

Claimant contends that Vemma’s arbitral standing cannot be disqualified simply for State 

ownership. In CSOB, the tribunal held that the Czech Republic’s 65% stock ownership did 

not give it absolute control over CSOB, because such ownership or control alone would 

not disqualify a company from filing a claim as “a national.”19 

 

49. Moreover, in CDC, the claimant was 100% owned by Britain;20 in Telenor, 75% owned 

by Norway.21 Nevertheless, State ownership did not exclude them from arbitration. Both 

claimants were confirmed as “nationals” by ICSID tribunals. Compared to these claimants, 

Bonooru possessed a relatively low stake proportion, and similarly, such ownership should 

not influence Vemma’s standing. 

 

50. The Tribunal may still be concerned that the State ownership and other factors together led 

to a de facto control. However, as will be discussed below, no other factors can prove the 

existence of control, and neither can these factors altogether lead to the above conclusion. 

 

(b) Vemma did not constitute a State agent due to its company structure. 

 

51. According to Mark McLaughlin, to prove a State agent, there shall exist a compliance or 

approval mechanism in the home State that mandates the pursuit of State initiatives.22 For 

instance, in EDF, such agency was manifested by State mandates, directives or legislation 

specifically directing the investment; 23  in Bayindir, such agency was manifested by 

significant decisions made by the home State’s senior executive, or by the requirement of 

executive approval of such decisions.24 

 

 
18 Ibid., ¶10 
19 CSOB, ¶18 
20 CDC, ¶6, 19, 34 
21 Telenor, ¶16, 18 
22 McLaughlin, 606 
23 EDF, ¶¶201, 211-213 
24 Bayindir, ¶125, 128 
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52. By contrast, in the present case, there were no direct State mandates or decision scrutiny 

mechanisms applicable to Vemma. Firstly, from the legal perspective, Vemma was an 

ordinary company incorporated under the Companies Act,25 rather than be specifically 

empowered under the administrative law. Thus, Vemma acted as an independent company 

with no legal obligation to follow the administrative orders. 

 

53. Secondly, Respondent may rely on the State representatives’ attendance in Vemma’s board 

meetings26 and the position of non-executive director27 to prove State influence. However, 

these facts are far below the strict standard of defining a State agent as stated above. 

Moreover, according to Foremost Tehran and EDF, decisions may only be attributable to 

the State shareholder when the adopted measures “went beyond the legitimate exercise by 

the majority of the shareholders.”28 In Vemma, however, Bonoori representatives and the 

non-executive director simply worked under fiduciary duty within their legal rights 

bestowed by the memorandum. There exists no evidence that any illegitimate measure was 

adopted. For this reason, attribution to the State was not tenable. Legally and reasonably, 

Vemma did not constitute a State agent. 

 

(c) Vemma made investment-related decisions based on its own interests. 

 

54. In BUCG, as mentioned above, BUCG’s arbitral standing was recognized despite its 100% 

State ownership. Firstly, BUCG participated in an airport project following an open tender 

in competition with other contractors, during which its bid was selected on commercial 

merits. Secondly, BUCG’s contract was terminated not for the government’s decisions or 

policies, but because of BUCG’s failure to perform its commercial services. 29  In the 

tribunal’s view, the evidence established that BUCG had been performing its work as a 

commercial contractor and not as a State agent. 

 
25 Annex IV, Memorandum, Article 5 
26 PO3, ¶3 
27 Annex IV, Articles of Association, Article 152.4 
28 Foremost Tehran, ¶23; EDF, ¶210 
29 BUCG, ¶¶40-41 
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55. The aforementioned case is factually the same as Claimant, who made crucial decisions 

related to the investment independently for its own business considerations. First, in the 

bidding process for Caeli, Vemma also applied as an open tenderer and was selected on its 

commercial merits. Besides being the highest bidder, Vemma proposed the most financially 

attractive business model. 30  Second, Vemma terminated its holding in Caeli not for 

Bonooru’s interests, but due to its burgeoning liabilities. 31  Accordingly, a similar 

conclusion can be drawn that Vemma participated in the investment activities solely as a 

commercial investor rather than a State agent. 

 

56. In summary, neither Bonooru’s minority stake nor Vemma’s corporate structure proved that 

there was State control. Contrarily, Vemma made investment-related decisions based on its 

business interests. Thereby, Vemma was not acting as an agent of the Bonoori government. 

 

(2) Vemma was not discharging a governmental function. 

 

57. The second prong of the Broches test focuses on the enterprise’s function. In the field of 

investor-State dispute settlement (“ISDS”), the function test was further developed by 

CSOB v. Slovak, in which the tribunal focused on the nature of enterprises’ activities instead 

of their purpose.32 More specifically, the determinative fact is whether the enterprise itself 

engages in legislative activity, administrative action, or the development of public policy.33 

This criterion gives tribunals greater certainty, because the purposes behind activities can 

be difficult to decipher.34 

 

58. Claimant contends that (a) the operation of Royal Narinan should not be considered; (b) 

Vemma solely engaged in commercial functions when operating Caeli; (c) the periodic 

 
30 Facts, ¶¶22-24 
31 Ibid., ¶56 
32 CSOB, ¶20 

33 Ibid., ¶23 
34 Blyschak, 29 
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losses were within Vemma’s market strategy; and (d) the subsidies Vemma received could 

not demonstrate governmental functions. 

 

(a) The operation of Royal Narnian should not be considered. 

 

59. The BUCG tribunal stressed that to determine an enterprise’s function, the tribunal should 

look at the “particular instance.”35 It means that the evidence both parties rely on should 

be directly related to the investment in dispute, and other facts should be excluded from the 

function test. 

 

60. Applying this standard, the particular instance here refers to Vemma’s investment in Caeli, 

and other unrelated business shall not be considered in deciding Vemma’s function. This 

criterion especially excludes the operation of Royal Narnian, Vemma’s other subsidiary. As 

the flag carrier, Royal Narnian provides services for the Bonoori people. Its business is 

completely separate from Caeli, which goes beyond the “particular instance” herein. 

 

61. Respondent may allege that Vemma carried governmental functions, given that Vemma’s 

memorandum listed one of its purposes as “servicing remote communities,”36 which was 

confirmed by the Bonoori Constitutional Court.37 However, these pieces of evidence all 

connect to the functions of Royal Narnian. Thus, the Tribunal should reasonably exclude 

the irrelevant facts, and focus only on Vemma’s specific investment in dispute when 

applying the function test. 

 

(b) Vemma solely engaged in commercial functions when operating Caeli. 

 

62. In the operation of Caeli, Vemma did not overstep the scope of private entities. Vemma did 

not engage in any legislative or administrative action mentioned in CSOB.38 Instead, it 

 
35 BUCG, ¶42 
36 Annex IV, Memorandum, Article 3.h) 
37 Annex III, ¶59 
38 CSOB, ¶23 
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simply pursued profits by positively formulating business strategies. 

 

63. For instance, Vemma made full use of the geographic positioning of Phenac International 

Airport to capture global traffic flows ahead of the market.39 Vemma also offered low-fare, 

long-distance flights for cross-continental travel to capture the increasing demand,40 and 

launched two strategic programs to consolidate its consumer base.41 Given the facts above, 

in Mekar, Vemma actively performed as a commercial entity instead of an entity 

discharging governmental functions. 

 

(c) The periodic losses were within Vemma’s market strategy. 

 

64. Also, the periodic losses on some routes between Bonooru and Mekar correlated to 

Vemma’s long-term market strategy. They fell under a private companies’ business scope, 

and could not lead to government functions. 

 

65. First, these routes were traditionally flown by Caeli even before Vemma’s acquisition.42 

As there existed an increasing trend in transnational tourism, Vemma flew these routes to 

capitalise on such a trend.43 Second, the periodic losses were only because of the fierce 

competition on these routes. 44  Claimant believed its strategy could consolidate its 

customer base, and be lucrative in the long run. Through such strategies, Caeli expanded 

its market share in Mekar from 15-20% to 35%.45  In sum, these tentative losses were 

within Vemma’s commercial strategy. 

 

(d) The subsidies Vemma received could not demonstrate governmental functions. 

 

 
39 Facts, ¶27 

40 Facts, ¶29 
41 Facts, ¶35 

42 Facts, ¶28 
43 Facts, ¶29 
44 Facts, ¶33 
45 Facts, ¶34 
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66. In addition, the fact that Vemma received subsidies under the “Horizon 2020” Scheme46 

does not change its commercial function. This project aims to offer subsidies equally to all 

the companies investing in tourism-related infrastructure in Bonooru, regardless of their 

nationalities, to promote the State’s economic development.47 The Aviation industry in a 

necessary method of transportation in Bonooru, 48  which is vital to tourism-related 

infrastructure construction. Vemma, as a leading aviation company, received the subsidies 

because it met the same criteria as others.49 Thereby, these subsidies could not demonstrate 

that Vemma was discharging governmental functions. 

 

67. Summarily, focusing on the investment in dispute, Vemma solely engaged in commercial 

functions, which should not be influenced by Vemma’s periodic losses and the subsidies it 

received. 

 

68. In conclusion, pursuant to the Broches test, Vemma did not in anyway, act as a State agent 

or discharge governmental functions in its operation of Caeli. Consequentially, Vemma is 

an eligible investor, and the Tribunal has jurisdiction over the present claims. 

  

 
46 Facts, ¶28 
47 Facts, ¶28 
48 Facts, ¶6 
49 Facts, ¶28; PO4, ¶6 
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II.THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING 

AMICI SUBMISSIONS TO THE CBFI AND REFUSE THE APPLICATION 

SUBMITTED BY THE EXTERNAL ADVISORS TO CRPU 

  

69. Investor-State disputes raise public interest issues. Appearing before ISDS tribunals, amici 

naturally represent the right of the interested public to and help to boost political legitimacy 

and transparency in arbitral proceedings. 50  

 

70. Considering the application of such necessary right, Article 9.19 (3) of the CEPTA has 

vested the Tribunal with the right to accept and consider written amicus curiae submissions. 

Claimant submits that the Tribunal should: (A) apply Article 41(3) of the ICSID AF Rules 

when considering the admissibility of amici submissions; (B) grant the leave sought for 

filing amici submissions to the CBFI; and (C) refuse the application submitted by the 

external advisors to CRPU. 

 

A. The Tribunal should apply Article 41(3) of the ICSID AF Rules when considering the 

admissibility of amici submissions. 

 

71. Given that the parties have reached consensus on arbitration rules, the Tribunal has agreed 

to consider amici submissions under Article 41(3) of the ICSID AF Rules.51 Following its 

instruction, the CBFI and the external advisors to CRPU have both filed their applications 

to submit amicus submissions.  

 

72. Claimant opposes Respondent’s proposal to apply Article 4 of the UNCITRAL 

Transparency Rules when considering the admissibility of amici submissions. 52 

Arbitration is based on the mutual consent of parties. Applying new rules after all the 

petitioners and disputing parties have made submission without new agreement will create 

 
50 Zachariasiewicz, 205 

51 PO1, ¶19 

52 Respondent’s Comments on Applications, ¶2 
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a needless burden for proceeding. It is unnecessary for petitioners to re-prove their 

eligibility according to new rules and it would be redundant for the Tribunal to re-examine 

their amicus applications. 

 

73. Claimant observes that both the arbitration rules and the applicable treaty, Article 9.19 (3) 

of the CEPTA, share similar factors, requiring the amicus must (1) be able to address a 

matter within the scope of dispute (2) have a significant interest in the present dispute and 

(3) have the ability to assist the tribunal with a different point of view from disputing 

parties.53 Besides, the ICSID AF Rules bestow the Tribunal with the power to consider 

other factors of amicus admittance at their discretion.  

  

74. Pursuant to Article 1 of the ICSID AF Rules, the present dispute should be settled according 

to party-consented arbitration rules, insofar as they are not in conflict with the applicable 

treaty. Therefore, Claimant submits that Article 41(3) of the ICSID AF rules form the 

available standard for the admissibility of amici submissions.  

 

B. The Tribunal should accept the amicus submission by the CBFI. 

 

75. The CBFI is a non-profit industry association who has 38 members holding investment 

rights in Mekar.54 In light of Respondent’s allegations, Claimant submits that the CBFI 

should be allowed to file an amicus submission because the CBFI (1) addresses a matter 

within the scope of the dispute; (2) has significant interest in this arbitral proceeding; (3) 

can assist the tribunal by providing a different point of view; (4) is not a disputing party of 

this arbitration and is independent. 

  

(1) The CBFI addresses a matter within the scope of the dispute.  

 

76. The scope of the dispute forms the cornerstone of arbitral jurisdiction. The Apotex Holding 

 
53 ICSID AF Rules, Article 41(3); CEPTA, Article 9.19(3)   

54 CBFI’s Application, ¶2 
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v. USA tribunal held that: 

“[T]he requirement of amici to address a matter within the scope of the dispute 

is intended to avoid the unnatural broadening of this scope which will make 

amici submissions irrelevant and overly burdensome.”55 

   

77. It is appropriate for amici submissions to address issues of Jurisdiction. The Infinito Gold 

v. Costa Rica tribunal concluded that an amicus’s input may assist in better understanding 

certain factual and legal aspects which may impact jurisdiction.56 Similarly, the Apotex v. 

USA tribunal held that:  

“[I]ssues of jurisdiction might raise matters of public interest, on which non-

disputing parties might be well-placed to provide assistance.”57 

 

78. The CBFI’s assistance falls within the scope of that issue. Through both parties’ 

submissions, the Tribunal’s jurisdiction over this dispute has become an important issue to 

solve in the first stage of arbitration. 58  According to the Response, the crux of the 

jurisdictional issue is whether Claimant is an eligible investor in the investment 

arbitration.59 Since the CBFI’s analysis concerns the Bonoori business landscape and the 

global impact of this case, 60  the CBFI can assist the Tribunal to comprehensively 

understand Vemma’s identity as an investor and the influence of this arbitration to solve 

the jurisdictional issue. 

  

(2) The CBFI has significant interest in this arbitral proceeding.  

 

79. The Apotex tribunal interpreted “significant interest” by referring to “how the rights or 

principles [an amicus] may represent or defend might be directly or indirectly affected by 

the specific jurisdictional issue on which it intends to make submissions, or indeed by the 

 
55 Apotex Holding (PO5), ¶27 

56 Infinito Gold, ¶31 

57 Apotex (PO2), ¶33 

58 PO2, ¶8 
59 Response, ¶¶2-6 

60 CBFI’s Application, ¶10 
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outcome of the overall proceedings.”61 Later, the Eco Oro Mineral tribunal specifies that 

“rights or principles” should be explained as the lasting interest of public society.62 

  

80. Therefore, significant interest should be explained as the specific public interests that the 

petitioner represents or defends which might be directly or indirectly affected by the 

outcome of this arbitration. To be more specific, there are two elements involved: (a) 

whether there exists a public interest that plays an important role in the dispute, and (b) 

whether the petitioner in question seeks to vindicate that interest by its participation in the 

dispute.63 

  

(a) A public interest exists in the present dispute. 

 

81. In the landmark case Suez v. Argentina, the tribunal held that a public interest exists when 

decisions have the potential to affect persons beyond those immediately involved as parties 

in the case.64  

  

82. Claimant argues that a public interest exists in the present dispute. As the CBFI has stated, 

enterprises with formal or informal links to their countries of origin are a model that 

underpins the economies of most nations in the Greater Narnian region.65 Such situation 

is sufficient to raise a public concern because the jurisdictional issue unavoidably 

influences SOE investors’ confidence and their right to seek for relief before international 

investment tribunal. 66  However, their voice cannot be directly heard by the present 

Tribunal.67 

  

 
61 Apotex Holding (PO5), ¶32 

62 Eco Oro Mineral, ¶34 

63 Zachariasiewicz, 214 

64 Suez, ¶19 

65 CBFI’s Application, ¶8 

66 Ibid., ¶9 

67 Claimant’s Comments on Applications, ¶2 
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(b) The CBFI seeks to vindicate such public interest. 

 

83. In order to prove “significant interest”, amici would need to establish a satisfactory nexus 

between their objects and purpose and the dispute.68 The CBFI has the nature and aim of 

vindicating the above public interest by participating in this arbitration. It claims: 

“[T]he interpretation of investor-State dispute settlement provisions of current 

and future investment agreements in Mekar holds significant interest for all 

Bonoori businesses.”69  

  

84. As a non-profit organization who providing investment services for related businesses for 

over 10 years,70 the CBFI is keen on promoting public interest in the field of investment 

because its aim is to foster a strong, competitive economic environment that facilitates 

development of Bonooru as well as the Greater Narnian Region.71  

 

85. Summarily, considering the nature of the CBFI, Claimant submits that because CBFI is 

concerned with the future of the investment climate in Great Narnia which this dispute may 

influence, it should be involved in this arbitration. 

  

(3) The CBFI can assist the Tribunal by providing a different point of view.  

 

86. As Article 41(3) of the ICSID AF Rules requires, the petitioner must have the ability to 

provide a new perspective, knowledge, or insight to the tribunal in the determination of a 

factual or legal issue. To reduce redundance, such amici submission must be sufficiently 

different from any submissions of the disputing parties72 or other amici73 in both content 

and perspective. 

  

 
68 Buckley & Blyschak, 16 
69 CBFI’s Application, ¶9 

70 PO3, ¶11 

71 CBFI’s Application, ¶2 

72 Apotex Holding (PO4), ¶34 

73 Philip Morris, ¶26 
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87. In order to be accepted, the petitioner must show the expertise and experience necessary to 

assist the tribunal.74 The Philip Morris v. Uruguay tribunal holds:  

“[T]he Tribunal believes that the Submission may be beneficial to its decision-

making process considering the contribution of the particular knowledge and 

expertise of a qualified entity.”75 

  

88. In the Eli Lily v. Canada case, the tribunal approved the amicus application of the Canadian 

Chamber of Commerce, a nation-wide non-governmental organization, because it could 

offer a different perspective concerning Canada’s business climate and the potential impact 

of the tribunal’s decision.76  

  

89. Similarly, the CBFI wants to assist the Tribunal on the jurisdictional issue to better 

understand the influence of this arbitration from a macroscopic perspective by providing 

professional analysis of the Bonoori business landscape and the global impact of this case.77 

It requires the CBFI to have relevant experience and expertise. As a renowned practitioner 

focused on the investment field and comprised of members that have a great influence in 

Great Narnian region 78  and significant interest in availability of dispute settlement 

mechanisms under the CEPTA,79 the CBFI has the credibility and knowledge to assist the 

Tribunal. Thus, the CBFI should be accepted for having a different point of view that may 

assist the tribunal. 

 

(4) The CBFI is not a disputing party in this arbitration and is independent.  

 

90. Apart from criteria above, Article 41(3) of the ICSID AF Rules gives the Tribunal some 

discretion to consider other factors,80 for example, the amici’s independence. In the Von 

 
74 Suez, ¶¶24-25 

75 Philip Morris, ¶30 

76 Eli Lily, ¶E 
77 CBFI’s Application, ¶¶10-11 

78 PO3, ¶11 
79 Claimant’s Comments on Applications, ¶2 
80 Apotex Holding (PO4), ¶26 
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Pezold v. Zimbabwe case, evidence showed that the petitioner, ECCHR, had a close 

relationship with another organization that took part in the infringement of the claimant’s 

rights. After hearing the claimant’s concern about the relationship between the respondent 

and the petitioner, the tribunal voluntarily considered the amici’s independence as a factor:   

“[T]he Arbitral Tribunal agree with the claimant’s observation that an [amicus] 

should also be independent of the Parties. This is implicit […]”81 

  

91. Though the Tribunal may consider the independence of amicus, no uniform standard of 

“independence” exists.82  Usually, such assessment should be based on the discretion of 

arbitral tribunal, because “the Tribunals will have the best appreciation of the impact of 

that participation and whether the amici participation will be helpful to them.”83 

  

92. In order to evaluate the amici’s independence, the Tribunal requires the petitioners to 

disclose whether they receive any assistance in preparing the submission and their 

affiliation with disputing parties.84 As the CBFI stated, it received no financial or other 

assistance in the preparation of application from anyone else, 85  and the relationship 

between Vemma and the CBFI does not influence the independence of the latter.  

 

93. As the Eli Lily tribunal held, membership of a disputing party in amici does not imply a 

lack of independence.86 Besides, Vemma will not influence the CBFI’s decision making 

because it has already been excluded from the making procedure of that document 

according to “CBFI Amicus Brief Submission Guidelines”. 

  

94. Furthermore, Claimant objects to Respondent’s allegation that Lapras Legal Capital 

(“LLC”) is not independent because of the conflict of interest.87 Conflict of interest is the 

 
81 Von Pezold, ¶49 

82 Born & Forrest, 12 

83 Ibid., 12 

84  PO1, ¶49 

85 CBFI’s Application, ¶3 

86 Eli Lily, ¶E 

87 Respondent’s Comments on Applications, ¶3.2 
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clash between private interests and the official responsibilities which is used to guarantee 

independence and impartiality of arbitrators. However, amici are just an assistance to 

arbitral tribunal which will not decide the result of the arbitration, while no jurisprudence 

considers that factor when evaluating amici’s independence. It is unreasonable to require 

amici to be such strictly independent. 

  

95. CBFI’s unanimously resolved that LLC could vote in respect of the amicus submission on 

the basis of “CBFI Amicus Brief Submission Guidelines”, which excludes members who 

have a conflict of interest from participating in discussions or votes. LLC’s activities in 

relation to this dispute were restricted to advising Vemma in respect of potential litigation 

funding and funders,88 while no evidence shows that LLC has any financial interest in the 

results of the arbitration. 

   

96. In conclusion, the CBFI meet the requirements in Article 41(3) of ICSID AF Rules, and 

should be granted admissibility to file an amicus submission. 

  

C. The Tribunal should refuse the application submitted by the external advisors to 

CRPU. 

 

97. The external advisors to CRPU are members of Mekari civil society whose professional 

focus is investment banking.89  As analyzed above, Claimant submits that the tribunal 

should take Article 41(3) of the ICSID AF Rules into consideration determining whether 

to allow an amicus submission.  

  

98. The criteria of amicus participation should be regarded as presumptive requirements; if one 

or more of these factors are not present, then amici participation should be denied.90 

Accordingly, the external advisors to CRPU should not be granted a leave to file an amicus 

 
88 PO3, ¶12 

89 External advisors to CRPU’s Application, ¶3 

90 Born & Forrest, 13 
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submission because they (1) address a matter outside the scope of the dispute and (2) have 

no significant interest in this arbitration. 

  

(1) The external advisors to CRPU address a matter outside the scope of the dispute. 

 

99. Arbitration is a matter of consent. If amici submissions would widen the scope of the 

dispute, the application should generally be denied.91 

  

100.The external advisors to CRPU hope to comment on the jurisdictional issue by raising an 

issue of corruption alleged to have occurred during Vemma’s acquisition process: 

“[T]he assessment of the legality of Vemma’s investment is crucial to the 

determination of the Tribunal’s competence-competence.”92 

  

101.However, the parties have not consented to discussing this issue. In the Notice and the 

Response, neither of the disputing parties discuss the matter of corruption; instead, they 

concentrate the jurisdictional issue solely on the identity of investor. To ask the Tribunal to 

hears the issue of corruption with no consensus by disputing parties would broaden the 

scope of dispute and exceed its power. 

  

102.Moreover, the CEPTA only ambiguously defines “investor” and “investment” as economic 

terms with commercial attributes.93  With no specific articles in the CEPTA regulating 

corruption, any allegation of corruption will not disqualify Vemma’s identity as investor or 

deprive Vemma of its right to international judicial relief according to the CEPTA.  

 

103.Thus, the alleged corruption falls outside the scope of the jurisdictional issue and will not 

impact the Tribunal’s decision on it.  

  

 
91 Ibid., 13 

92  External advisors to CRPU’s Application, ¶6 

93 CEPTA, Article 9.1 
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(2) The external advisors to CRPU have no significant interest in this arbitration. 

 

104.If an amicus lacks a significant interest in the outcome of the dispute, the application will 

generally be denied.94 Concluding from the Apotex case, concrete interest is the threshold 

of proving “significant interest”, in contrast with “general interest.” This requires the 

amicus to not only explain which interest it represents and defends is influenced by the 

outcome of the arbitration, but to explain specifically how it is influenced and how the 

amicus vindicates such interest.95 

  

105.The external advisors to CRPU proport to explain that they have significant interest. They 

claim that first, they have private interest because their financial operation will be impacted 

by corruption, and second, they possess a general interest in promoting fair business 

practices in Mekar.96  However, these interests do not meet the standard of significant 

interest which would allow them to participate in this arbitration.  

  

106.Though the advisors’ business interests will be impacted by corruption, it should also not 

be seem as a significant interest. It is a consensus that such private financial interest shall 

not be considered as a significant interest of the amici: 

“[W]hen considering the petitioner’s “significant interest” in the arbitration, the 

idea that amici representing private interests has already been disregarded.”97 

 

107.For the “general interest in promoting fair business practices in Mekar”, the external 

advisors to CRPU only mentioned the alleged corruption will “clearly influence public 

interest” but did not describe the impact specifically.98 Also, they did not explain why they 

can represent and vindicate any public interest that could be influenced by the outcome of 

arbitration. Thus, the external advisors to CRPU lack significant interest in this arbitral 

 
94  Born & Forrest, 13  

95  Apotex Holding (PO4), ¶38, Apotex Holding (PO5), ¶¶32-33 

96 External advisors to CRPU’s Application, ¶5 

97  Kawharu, 288 

98  External advisors to CRPU’s Application, ¶5 
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proceeding.  

  

108.In conclusion, the external advisors to CRPU have not met the requirements in Article 41(3) 

of the ICSID AF Rules and should not be accepted to file an amicus submission. 
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PART TWO: MERITS 

III. RESPONDENT VIOLATED ARTICLE 9.9 OF THE CEPTA. 

 

109.Respondent violated Article 9.9 of the CEPTA because (A) Mekar’s measures violated the 

FET standard. (B) Even if these measures cannot individually breach the FET standard, the 

cumulative effect of Respondent’s acts resulted in a breach of FET. In any event, (C) 

Respondent’s violation cannot be justified by CEPTA provisions or customary international 

law. 

 

A. Mekar’s measures violated the FET standard. 

 

110.CEPTA Article 9.9 expressly stipulates measures that breach the FET standard. Claimant 

submits that Respondent’s measures constitute: (1) denial of justice in judicial proceedings; 

(2) fundamental breach of due process, including a fundamental breach of transparency in 

judicial proceedings; (3) arbitrary and (4) discriminatory conduct.99  

 

(1). Respondent’s enforcement of an annulled award and undue delay of a hearing 

constituted denial of justice. 

 

111.Claimant submits that Respondent constituted denial of justice because (a) Mekari courts 

enforced a corrupt award, and (b) Mekari courts subjected a hearing to undue delay.   

 

(a) Mekari courts enforced a corrupt award. 

 

112.Domestic courts’ failure to overturn prior injustices constitute denial of justice. 100  In 

Chevron, the domestic court of the respondent enforced a corrupt award where the 

respondent bribed the judge.101 This decision was not overturned on appeal. Subsequently, 

 
99 CEPTA, Article 9.9  
100 Chevron, ¶¶8.59-8.60; Paulsson, 100; Toto, ¶163 
101 Chevron, ¶8.56 
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the tribunal ruled that respondent’s conduct was a failure of the respondent’s legal system 

as a whole and the claimant was denied justice.102  

 

113.Similarly, in the present case, Claimant was denied justice because Mekari courts enforced 

a corrupt award. CILS, a neutral organization,103 released an audio-recording where the 

sole arbitrator, Mr. Cavannaugh, received a bribe from Mekar.104 Experts confirmed that 

the voice on the recording was that of Mr. Cavannaugh.105 Given these facts, the court at 

the seat of the arbitration set aside the award ruled by Mr. Cavannaugh because it contained 

corruption. However, a Mekari court still enforced the corrupt award. After Claimant 

appealed, the Superior Court of Mekar refused to reverse the enforcement decision.106  

 

114.In conclusion, because Respondent’s courts enforced a corrupted award and did not 

overturn this decision, Claimant was denied justice.  

 

  (b) Mekari courts subjected the hearing to undue delay. 

 

115.The Azinian case described situations that would constitute denial of justice, including the 

situation where relevant courts subject a suit to undue delay. 107  In Toto and White 

Industries, criteria of undue delay were discussed. They include the complexity of the 

issue,108 parties’ behavior,109 and the need for swiftness.110 

 

116.In the present case, Caeli’s application to remove the airfare caps was registered on 27 

March 2018, but Respondent did not schedule the hearing until 13 months later. 111 

Accordingly, Claimant submits that Mekari courts subjected the hearing to undue delay 

 
102 Chevron, ¶8.60; Paulsson, 100 
103 ANNEX XIII, ¶11 
104 Facts, ¶60 
105 ANNEX XII, ¶3 
106 ANNEX XV, ¶1 
107 Azinian, ¶102; Mondev, ¶126 
108 Toto, ¶163; White Industries, ¶10.4.10 
109 Toto, ¶163 
110 White Industries, ¶10.4.10 
111 Facts, ¶44 
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because (i) the issue was not complex; (ii) Claimant had exerted diligence and (iii) there 

was a need for swiftness. 

 

   i. The issue involved was not complex. 

117.In White Industries, the tribunal recognized that the enforcement of an award was not 

complex,112 because there was no need to review its merits.113 Similarly, in the instant case, 

since substantial considerations on merits were unnecessary when arranging the hearing,114 

this issue was not complex. 

 

    ii. Claimant had exerted diligence. 

118.A claimant should exercise diligence to accelerate the procedure. 115  Diligence is 

demonstrated if the claimant has made use of local remedies.116 For instance, in Toto, the 

tribunal held that the claimant’s request to accelerate the procedure was one of the local 

remedies.117 Likewise, in the present case, Claimant also sought local remedies. In the 

motion, Caeli’s lawyers urged for an immediate hearing to secure a stay on airfare caps.118 

Because Claimant has made use of local remedies, Claimant’s behavior displayed sufficient 

diligence.  

 

    iii. Claimant had the need for swiftness. 

119.The need for swiftness is decisive in assessing the legitimacy of the delays.119 The removal 

of the airfare caps was essential to Claimant because Caeli was already unable to maintain 

liquidity at the time,120 and the ticket price was denoted in MON, which was inflating at a 

rapid speed.121 As a result, Claimant was left in an emergency financial distress.122 Thus, 

 
112 White Industries, ¶10.4.11 

113 Poudret & Besson, ¶880; Gould, ¶11; General National Maritime, 2 
114 Facts, ¶44 
115 Toto, ¶163 
116 Toto, ¶168 
117 Toto, ¶167 
118 Facts, ¶44 
119 White Industries, ¶10.4.10 
120 Facts, ¶40 
121 Facts, ¶43 
122 Facts, ¶48 
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Claimant’s financial difficulties justify its need for a speedy hearing to terminate the airfare 

caps.  

 

120.Respondent may argue that there were countless cases due to the economic crisis and the 

court did not have sufficient resources to arrange the hearing quickly.123 However, the 

overburden of the courts cannot excuse the delays since they reveal the defectiveness of 

the judicial machinery rather than the lack of diligence by the aggrieved party.124  

 

121.Summarily, despite the fact that arranging the hearing of airfare caps was not complex, that 

Claimant properly showed its diligence through seeking local measures, and that Claimant 

had the need for swiftness because of its untenable financial and market situation, 

Respondent still unreasonably arranged the hearing 13 months after it was registered. 

Therefore, Respondent subjected a suit to undue delay.  

 

122.In light of the above, Claimant was denied justice because Respondent failed to correct the 

enforcement of a corrupt award and unduly delayed a hearing.  

  

(2) Respondent’s initiation of the first investigation fundamentally violated due 

process, including a breach of transparency. 

 

123.Article 9.9.2 (b) of the CEPTA stipulates that a fundamental breach of transparency will 

constitute a breach of due process.125 To act with transparency, a State’s decision affecting 

the investor should be traced back to its legal framework. 126  However, Respondent’s 

initiation of the first investigation towards Claimant cannot be traced back to its applicable 

legal framework, the Monopoly Act.  

 

124.In the present case, according to the Monopoly Act, the CCM may open an investigation if 

 
123 Facts, ¶44 
124 Toto, ¶162; Pantechniki, ¶76 
125 CEPTA, Article 9.9  
126 Dolzer & Schreuer, 188; Photovoltaik, ¶536; Voltaic, ¶540 
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the following circumstances are cumulatively met: 

“(1) a corporation obtains a market share greater than 50%. The CCM may exercise 

discretion […] The use of discretion should be exceptionally rare; 

(2) the corporation poses a unique threat […]  

(3) […] the corporation's actions […] are likely to push competitors out of the 

market.”127 

 

125.To begin with, Caeli’s market share was 43% at the time,128 below 50%. Because the CCM 

had never indicated any anti-competitive concerns arising from low or mid-level 

cooperation among Moon Alliance members,129 and airline alliances are common and lead 

the global airline industry,130 the consideration of the composite market share of Moon 

Alliance members was baseless. Hence, the first element was not satisfied.  

 

126.Even if the CCM could exercise exceptionally rare discretion to open an investigation, the 

other two necessary elements were not cumulatively met for the following reasons. 

 

127.First, Respondent may contend that the Horizon 2020 subsidies enabled Claimant to 

implement predatory pricing strategies and thus pose a unique threat,131 but this is not a 

valid statement. In antitrust law, “threat” means the ability to lessen or destroy competition 

in the market.132 When Claimant purchased Caeli, the latter was in dire financial straits: 

Caeli, considered to be a “zombie enterprise”, had to end operations on several routes,133 

and its debt liabilities caused its privatization to fail twice.134 In fact, it was not until 2014, 

three years after Claimant started receiving Horizon 2020 subsidies, that Claimant made a 

profit.135 Since Claimant just recovered from its dire financial straits, Claimant clearly did 

 
127 ANNEX V, (2) 
128 Facts, ¶36 
129 Facts, ¶37 
130 García et al., 11 
131 Facts, ¶36 
132 U.S. Department of Justice 
133 Facts, ¶17 
134 Facts, ¶21 
135 Facts, ¶33 
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not have the ability to destroy market competition when received said subsidies, which 

were less than that of other airlines.136 Therefore, Claimant did not pose a unique threat. 

 

128.Second, Claimant was not likely to push competitors out of the market. The facts show that 

Claimant’s low-fare strategy did not destroy competition. Conversely, competitors offering 

low-fare flights emerged quickly in the market.137 Even the CCM itself thought highly of 

Claimant’s low-cost services, recognizing that they can boost consumer welfare.138  

 

129.Hence, none of the three cumulative elements of initiating the investigation were met. 

Respondent’s first investigation could not be traced back to its legal framework, and thus 

it breached the rule of transparency. 

 

130.In summary, because Respondent illegally initiated an investigation against Claimant, 

Respondent fundamentally violated due process. 

 

(3) Respondent’s denomination measure and subsequent interim airfare caps were 

arbitrary. 

 

131.In REN Holding where the government implemented regulatory measures in response to 

an economic crisis, the tribunal concluded that if a regulatory measure is not arbitrary, it 

should be proportionate in order to achieve the public objective pursued.139 In other words, 

proportionality is an important test for arbitrariness.140 

 

132.Claimant contends that Mekar’s measure failed to meet the criteria of proportionality:141 

(a) the denomination measure in MON was not suitable,142  and (b) the denomination 

 
136 PO4, ¶33 
137 Facts, ¶33 
138 Facts, ¶25 
139 REN Holding, ¶323 
140 REN Holding, ¶323; Electrabel, ¶179; Dolzer & Schreuer, 222 

141 Electrabel, ¶179; Möller, 711 
142 Occidental, ¶450; RREEF, ¶464   
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measure and subsequent airfare caps were not necessary.143  

 

 (a) The compulsory denomination in MON was not suitable. 

 

133.Suitability means that it should be possible for a measure to achieve the legitimate objective 

it pursues.144 If the measure does not contribute to the achievement of its legitimate goal 

at all, then suitability is not satisfied.145 

 

134. According to the Prime Minister of Mekar, the compulsory denomination measure was 

aimed at stabilizing the currency in the face of an economic crisis.146 However, from an 

economic perspective, it was not possible for this measure to achieve its goal. Banks are 

important creditors in a country, extending large amounts of loans to the market.147 In the 

present case, as the currency was nosediving dramatically,148 the asset value of Mekar’s 

creditors shrank dramatically.149 As big creditors, Mekar’s banks would suffer a significant 

loss in asset value, in turn lowering the liquidity of its assets, which plays an essential role 

in the financial stabilization of the economy.150 Concurrently, increased domestic prices, 

decreased purchasing ability of consumers and high foreign-currency debts also 

appeared.151  In light of the above, the compulsory denomination in MON, a currency 

suffering from severe devaluation during the crisis, was detrimental to economic recovery. 

Thus, it was not possible to achieve the goal of financial stabilization. 

 

135.Further, as elaborated by numerous airline companies,152 this measure particularly harmed 

the entire aviation industry as this industry requires advance payment. During the crisis, 

 
143 Continental Casualty, ¶198; El Paso, ¶243, 624, 665; Occidental, ¶¶428-436; RREEF, ¶464 
144 RREEF, ¶464; Occidental, ¶450 
145 Möller, 713 
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147 Gobat; Suman 
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the local currency MON was significantly nosediving.153 Mekari citizens would book the 

flight in MON, but when the flight took off, the payment would be worth far less to the 

business. What is worse is that airline companies would still be forced to pay rising prices 

in MON for the oil and food for that flight.154 In the long run, the whole aviation industry 

would face the risk of bankruptcy, because it would be unable to maintain cash flows.155  

 

136.Moreover, trains and other transportation industries that require advance payments suffered 

from the same dilemma as well. As transportation industries play a key role at the national 

macroeconomic level, 156  the dire situation faced by the industries along with the 

decreasing purchasing ability of consumers would severely harm the goal of economic 

recovery.  

 

137.Therefore, it was not possible for the compulsory denomination measure to achieve the 

legitimate objective it pursued, which is to stabilize currency and recover from the 

economic crisis in Mekar. 

 

(b)The compulsory denomination in MON and maintaining of airfare caps during the 

crisis were not necessary. 

 

138.A measure is not necessary if there are any alternatives that are less intrusive but equally 

effective.157 However, there do exist alternatives. 

 

139.The compulsory denomination in MON during the crisis not only threatened Caeli Airways 

itself, but also the whole aviation industry.158  Thus, the alternative Claimant proposes, 

which had also been successfully implemented, 159  is to temporarily allow unique 

 
153 Facts, ¶39 
154 Facts, ¶42 
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industries that rely on advance payments such as the aviation industry to price their services 

in the more stable currency USD until the crisis disappeared.160 

 

140.This alternative would have achieved a better effect in promoting the country’s financial 

stabilization, because the currency USD hardly depreciates.161  Specifically, this can be 

reflected by Ecuador's 1999 economic crisis, in which Ecuador’s domestic inflation 

continued to rise, and its local currency Sucre depreciated sharply. The solution was that 

the USD became the substitutive currency. 162  Moreover, since the USD is stable, 

permission to price in USD would have effectively reduced great losses in unique industries, 

whose advance payment mechanism suffered greatly due to currency devaluation.163 

 

141.Moreover, maintaining the airfare caps during the crisis was not necessary. The imposition 

of airfare caps was aimed at protecting fair competition,164 which was Respondent’s public 

objective. Nevertheless, as mentioned above, since Caeli did not pose any threat to fair 

competition, especially in the face of the crisis,165 maintaining the airfare caps during the 

crisis was unreasonable. 

 

142.Further, even if the airfare caps were implemented for interim precautionary purposes 

during the investigations, 166  there exists an alternative. Respondent could have only 

maintained the airfare caps until the second investigation was done,167 as recognized by 

the CCM itself. 168  Specifically, the continuation of airfare caps after the second 

investigation brought huge losses to Caeli;169 because inflation had been increasing in the 

crisis, Caeli’s airfare should have also been raised.170 However, the previous airfare caps 

 
160 “Advance Payment”, CFI; Facts, ¶42 
161 Berg & Borensztein, 19 
162 Ibid. 
163 Submission III, A, (3), (a) 
164 Facts, ¶37 
165 Submission III, A, (2) 
166 Facts, ¶37 
167 Facts, ¶43 
168 Ibid. 
169 Facts, ¶¶43-44 
170 Facts, ¶43 
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did not automatically modify themselves as applied to the former standard,171 which led 

to the dire financial situation of Caeli.172 In contrast, the alternative proposed of shortening 

the time of the airfare caps would have been less intrusive, and it would have helped to 

reduce unnecessary costs of the measure as well. 

 

143.In conclusion, because Mekar’s measures were unsuitable and unnecessary, they lacked 

proportionality and displayed arbitrariness. 

 

(4) Respondent’s refusal to provide subsidies to Claimant was discriminatory. 

 

144.Discrimination exists wherever the State accords different treatment to different persons in 

like circumstances without reasonable justification.173 In Saluka, the respondent refused 

to provide financial assistance to the claimant in an economic crisis. However, such 

financial assistance was received by the claimant’s competitors. Hence, the tribunal found 

that the respondent’s refusal to provide subsidies to Claimant was discriminatory.174  

 

145.Similarly, Respondent's refusal to provide subsidies to Claimant was discriminatory 

because (a) Claimant was not treated in an equivalent manner with investors in like 

circumstances. Further, (b) such differentiation had no justification. 

 

(a) Claimant was not treated in an equivalent manner with other investors in like 

circumstances under Executive Order 9-2018. 

 

   i. The investors were facing like circumstances. 

146.In the field of investment arbitration, when it comes to “like circumstances” regarding non-

discriminatory treatment, tribunals prefer the test of whether the investors are in the “same 

 
171 Ibid. 
172 Facts, ¶44 
173 Saluka, ¶313; Lemire, ¶261; Goetz, ¶121; ECE, ¶4.825 
174 Saluka, ¶¶312-347 
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business or commercial sector”.175  

 

147.Specifically, in SD Myers, the tribunal concluded that the claimant’s company was in “like 

circumstances” with other Canadian operators, because they all provided the same waste 

disposal service and were all engaged in the same relevant market, namely the waste 

remediation market.176 In other words, “same sector” is closely linked with the concept of 

relevant market, meaning that if different entities are considered substitutable from the 

perspective of customers, they are in the same sector.177 

 

148.Similarly, in the present case, Caeli and other airlines all provided aviation services,178 

which were regarded as substitutable by customers. Further, JetGreen, which also received 

subsidies under Executive Order 9-2018,179was the closest competitor to Claimant. Hence, 

they share a relevant market in the aviation industry and are in the same business sector. 

Conclusively, they are in like circumstances.  

 

   ii. The investors were not treated in an equivalent manner. 

149.Equivalent treatment refers to a uniform methodology equally applied to all investors, 

instead of specifically targeting specific investors.180  

 

150.Respondent passed Executive Order 9-2018 to grant subsidies to airlines for each Mekari 

citizen travelling on board.181  However, Claimant’s application was rejected,182  which 

Respondent explained was because Claimant enjoyed more advantages as a SOE. 183 

Nevertheless, other foreign airlines such as Star Wings from Arrakis received subsidies 

under Executive Order 9-2018 despite having received subsidies from their home States 

 
175 Dai, 11; S.D. Myers, ¶250; Corn Products, ¶120; ADM, ¶198; Apotex(award), ¶8.15 
176 S.D. Myers, ¶251 
177 Sciaudone & Noti, 42 
178 Facts, ¶27, 34 
179 Facts, ¶46 
180 AES, ¶10.3.50  
181 Facts, ¶46; Annex VIII, Section 3101 
182 Facts, ¶46 
183 Ibid. 
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larger than what Vemma received from Bonooru.184 Hence, Claimant and other foreign 

investors did not receive equivalent treatment. 

 

151.Furthermore, when Vemma held the major stake of Caeli, Mekar refused to grant Caeli 

subsides. However, after the departure of Vemma’s capital,185 Caeli completely became a 

Mekari domestic enterprise and was given subsidies.186 Thus, compared with Vemma’s 

later shareholder, a company controlled by Mekar, Claimant was treated inequivalently.  

 

152.Consequentially, it is evident that Vemma was treated differently from other investors in 

like circumstances regarding the subsidies granted by Executive Order 9-2018. 

 

 (b) In any event, such differentiation was unjustifiable. 

 

153.According to GAMI, differential treatment can only be justified when there exists a public 

interest rationale.187  

 

154.Respondent may contend that the differentiation was due to Caeli’s State ownership.188 

However, under international investment agreements, SOEs and their investments are 

generally protected by non-discriminatory treatment,189 a treatment that is provided for in 

the CEPTA.190 In other words, SOEs cannot be distinguished from other investors simply 

because of their ownership background.191 In any event, regarding subsidies, Claimant did 

not receive unique privileges over other companies under the Horizon 2020 Scheme 

because of its State ownership background.192 Thus, Caeli’s status as an SOE cannot justify 

the refusal of providing subsidies to Claimant. 

 
184 Facts, ¶46 
185 Facts, ¶63 
186 Facts, ¶64 
187 GAMI, ¶114; Feldman, ¶170; Saluka, ¶313 
188 Facts, ¶46 
189 Wang, 2 
190 CEPTA, Section C 
191 Wang, 2 
192 Facts, ¶28, 46 
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155.Respondent may also contend that such differentiation was aimed protecting competition 

by combating monopolies. Specifically, Respondent may allege that Claimant had a 

predatory pricing strategy and abused its dominant position. 193  However, Mekar’s 

Monopoly Act has clearly stipulated the standards of “predatory pricing as an anti-

competitive act” and “abuse of dominant position”, for which Caeli’s business conduct is 

not applicable to these circumstances.  

 

156.Regarding predatory low price, the definition in the Monopoly Act refers to selling at a 

price “lower than the acquisition cost for the purpose of eliminating a competitor”.194 As 

for abuse of dominant position, it requires having “the effect of lessening competition 

substantially”.195  

 

157.However, in the present case, Caeli did not adopt any predatory pricing strategy since there 

is no factual basis that Caeli priced its services lower than the acquisition cost. In fact, Caeli 

merely charged each customer at marginal cost, which is not predatory at all but rather 

beneficial to all passengers.196 Moreover, as elaborated above,197 the alleged low-price 

strategy was not for the purpose of squeezing competitors out of the market, but for 

restoring Caeli’s profitability from near bankruptcy. In fact, Caeli’s pricing strategy had the 

substantial effect of boosting competition. 198  Thus, Caeli did not abuse its dominant 

position and such an allegation would be ill-founded. 

 

158.In conclusion, since Claimant was not treated in an equivalent manner with other investors 

in like circumstances, and there exists no reasonable justification for such, Respondent’s 

refusal to provide subsidies to Claimant was discriminatory. 

 

 
193 Facts, ¶45, 49 
194 Monopoly Act, Chapter IV (i) 
195 Monopoly Act, Chapter IV (c) 
196 Facts, ¶29, 35 
197 Submission III, A, (2) 
198 Facts, ¶33 
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B. The cumulative effect of Respondent’s acts constituted a breach of FET. 

 

159.As suggested by ILC Article 15, which is recognized as customary international law,199 a 

State can breach an international obligation through a series of actions when actions taken 

together are sufficient to constitute the wrongful act.200 This standard has also been applied 

by several cases.201 In El Paso, Argentina adopted regulatory measures in the electricity 

sector and the oil and gas sector, such as changing wholesale electricity market function, 

changing the amount of capacity payment and restricting the right to export freely.202 As a 

result, El Paso’s stakes in Argentinian entities lost value and finally were sold. The tribunal 

took ILC Article 15 as its basis for considering the cumulative effect of the respondent’s 

measures,203 and found that even if Argentina’s measures taken separately do not breach 

the FET standard, when taken together they do lead to such a breach.204  Furthermore, 

CEPTA Article 9.9 Clause 2 expressively stipulates that a Party may breach the FET 

standard through “a measure or measures.”205 The specific wording “measures” indicates 

that a series of acts could constitute a violation, which also supports the previous view. 

 

160.In the present case, similarly, Respondent took a series of measures. The CCM initiated 

investigations and fined Caeli Airways, harming Caeli’s financial interest. Respondent’s 

maintenance of the airfare caps, combined with the requirement to price in MON, damaged 

Caeli’s viability.206  Respondent’s refusal to grant subsidies to Caeli, enforcement of a 

tainted award and undue delay of a hearing, all aggravated Caeli’s financial distress. With 

no other outside influence, the cumulative effect of these series of acts resulted in 

Claimant’s investments collapsing in value, and finally expelled Claimant maliciously from 

the market.207 

 
199 Tatneft, ¶332; Power Group, ¶85 
200 ILC Article 15 
201 El Paso, ¶518; Swisslion, ¶275; Bau, ¶12.43; A.M.F., ¶704; Stati, ¶1095 
202 El Paso, ¶13, 416, 421, 439 
203 El Paso, ¶516 
204 El Paso, ¶518 
205 CEPTA, Article 9.9 Clause 2 
206 Facts, ¶42 
207 Facts, ¶63 
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161.Therefore, even if the Tribunal finds that they individually do not qualify as violations of 

the FET standard, the cumulative effect of Respondent’s acts amounts to a FET violation. 

 

C. Respondent’s violation cannot be justified by provisions of the CEPTA or customary 

international law. 

 

162.Mekar’s actions cannot be exempted by either (1) the “right to regulate” clause under the 

CEPTA Article 9.8 or (2) the plea of necessity under ILC Article 25. 

 

(1) Maker’s violation cannot be justified by the “right to regulate” under Article 9.8. 

of the CEPTA. 

 

163.As highlighted by ADC, a State’s right to regulate is not unlimited and must have 

boundaries. 208  A State naturally limits its regulatory power when it undertakes 

international obligations in investment treaties.209 

 

164.Therefore, if the State’s regulatory measure goes beyond the standard of reasonableness, 

the State may become liable to investors.210 Specifically, investment protection obligations 

such as non-discrimination, non-arbitrariness and due process, must be honored in bona 

fide rather than ignored due to the State’s right to regulate.211  

 

165.Hence, Mekar cannot rely on the right to regulate as the justification for all wrongfulness. 

In the present case, Mekar’s measures fail to meet such criteria as illustrated above,212 and 

thus Respondent cannot invoke the right to regulate justification to preclude its 

wrongfulness. 

 
208 ADC, ¶423 
209 Gülçür, 241 
210 Feldman, ¶103 
211 Osman & Ugale, ¶8; ADC, ¶423 
212 Submission, III, A 
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(2) Mekar’s violation cannot be justified by necessity under ILC Article 25. 

 

166.Respondent may argue that its requirement to price in MON can be excused based on the 

necessity principle stipulated in ILC Article 25. However, Article 25 requires the act to be 

“the only way” to safeguard the interest. 213  Claimant submits that Respondent’s 

wrongfulness cannot be excluded because it has failed to meet this criterion. 

 

167.Respondent may argue that requesting to price in MON was the only way to stabilize its 

currency and cope with the economic crisis. However, other countries’ experience shows 

that there are always numerous approaches to address an economic crisis.214 As elaborated 

above, Respondent can require pricing in MON, and grant special industries like aviation 

an exemption to price in USD. 215  Other alternatives also exist, but one viable and 

reasonable alternative is sufficient to nullify any necessity argument. 

 

168.Summarily, Respondent violated FET standard in Article 9.9 of the CEPTA. Even if 

Respondent's measures could not individually breach the FET standard, the cumulative 

effect of Respondent’s acts resulted in a breach of FET. Further, Respondent's actions 

cannot be justified by the right to regulate and the plea of necessity. 

 

 

 

  

 
213 ILC Article 25 
214 Enron, ¶308-309; Sempra, ¶350 
215 Submission III, C, (2) 
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PART THREE: REMEDY 

 

IV. RESPONDENT IS OBLIGATED TO COMPENSATE VEMMA FOLLOWING 

THE FAIR MARKET VALUE STANDARD.  

 

169.Claimant submits that Respondent is obligated to compensate Vemma according to the fair 

market value (“FMV”) standard, because Respondent should (A) accord Claimant MFN 

treatment and (B) follow principles of international law. In any event, (C) the Tribunal 

should not mitigate compensation due to Claimant’s alleged contributory fault or the 

ongoing economic crisis. 

 

A.  MFN treatment requires that FMV is the appropriate compensation standard. 

 

170.MFN clauses have been extensively construed as able to modify provisions of an 

investment treaty that appear to be less favorable than those in other investment treaties.216 

Specifically, Article 1.3.2 of the CEPTA requires that MFN treatment should be interpreted 

in light of the objectives specified in Article 1.3.1,217  which include the facilitation of 

investment through promoting fair competition.218 Accordingly, the CEPTA’s MFN clause 

should be interpreted as consent of the Contracting Parties to widen the rights of investors 

in order to promote investment.219 

 

171.Claimant contends that the MFN clause is applicable here, because all the requirements 

stipulated in Article 9.7 of the CEPTA have been fulfilled:220  (1) Claimant’s sale falls 

within the scope of the MFN clause, (2) Claimant was in like situations compared with 

investors of Arrakis and (3) the compensation standard under the Arrakis-Mekar BIT 

(“AMBIT”) is more favorable compared with the CEPTA. Moreover, (4) the application 

 
216 Mbengue & Schacherer, 74 
217 CEPTA, Article 1.3.2 
218 CEPTA, Article 1.3 
219 Dolzer & Schreuer, 231-234 
220 CEPTA, Article 9.7 
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of the MFN clause cannot be excluded by Article 9.7 of the CEPTA. Thus, Claimant can 

invoke the MFN clause to import the FMV standard from Article 13 of the AMBIT. 

 

(1) Claimant’s sale of its stake falls within the scope of the MFN clause. 

 

172.Pursuant to VCLT Article 31(1), which both Parties have signed, 221  terms shall be 

interpreted according to their ordinary meaning and in light of the treaty’s object and 

purpose.222  

 

173.According to Article 9.7 of the CEPTA, MFN treatment is applicable with respect to the 

“sale or disposal of investments.” Here, the ordinary meaning of “sale or disposal” 

encompasses the literal meaning of selling a stock investment. 223  Both Claimant and 

Respondent have admitted in the Memorials that the essence of the compensation issue is 

asking for a higher figure for the purchase of Caeli’s stocks.224 In this regard, Claimant’s 

stock sale falls within the scope of the MFN clause. 

 

174.Moreover, consistent with the CEPTA’s objective of promoting investment 

opportunities,225 the scope of MFN treatment should include legal remedies so that the 

CEPTA could inspire investor confidence,226 and thus the term should cover compensation 

against wrongful conduct relating to the purchase of Caeli’s shares. Consequently, it falls 

within the scope of “sale or disposal,” which may invoke the application of the CEPTA’s 

MFN clause. 

 

(2) Claimant was in like situations with investors of Arrakis. 

 

175.With regard to the standard of “like situations”, for the purpose of applying the MFN clause, 

 
221 Facts, ¶66 
222 VCLT, Article 31.1 
223 “Disposition”, Investopedia 
224 Notice, ¶30; Response, ¶21 
225 CEPTA, Article 1.3.1 (b)-(c) 
226 CEPTA, Article 1.3.1 
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an investor will be in like situations with third State investors simply by coming within the 

scope of IIA protection.227 The fact that any third State investor, in identical circumstances 

with the host State investor, would be entitled to more favorable treaty protections is 

sufficient to put the two investors in like situations.228  

 

176.In the instant case, Arrakis and Bonooru signed BITs with Mekar, both of which contain 

the compensation standard of FMV and MV, respectively. 229  Since the same legal 

relationship was present in this regard, Claimant and investors of Arrakis were in “like 

situations” within the meaning of the MFN clause. 

 

(3) The compensation standard under the AMBIT is more favorable compared with the 

CEPTA. 

 

177.To determine whether the compensation standard under the CEPTA is less favorable than 

that under the AMBIT, the analysis should be conducted on a case-by-case basis. 230 

Claimant contends that Article 9.21 of the CEPTA is the less favorable compensation 

standard in this case, because (a) the asset’s FMV represents its accurate worth, and (b) the 

compensation calculated at FMV is higher than that calculated at MV. 

 

 (a) The asset’s FMV represents its accurate worth. 

 

178.FMV is the price that a willing buyer and a willing seller reach consensus on when both 

parties have good information about relevant circumstances.231 MV is the asset’s price in 

the marketplace.232  In the present case, Respondent prevented Vemma from selling its 

stake to Hawthorne, causing stakes to depreciate.233 Hence, MV could not represent the 

 
227 Schwarzenberger, 99-100 
228 Newcombe & Paradell, 225 
229 CEPTA, Article 9.21; AMBIT, Article 13 
230 Nikièma, 20; Gu¨rkaynak et al., 131 
231 CME, ¶98; Starrett, ¶18 
232 Seth, 1 

233 Facts, ¶¶62-63 
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asset’s accurate worth whereas FMV could, and thus FMV can maximize the seller’s 

profit.234 

 

 (b) The compensation calculated at FMV is higher than that calculated at MV. 

 

179.In the present case, the compensation corresponding to FMV is 700 million USD,235 while 

that corresponding to MV is 400 million USD.236 It is evident that compensation at FMV 

is more favorable for investors. 

 

180.Summarily, the standard of compensation under Arrakis-Mekar BIT is more favorable to 

the protection of the investor’s rights. 

 

(4) The application of the MFN clause cannot be excluded by Article 9.7(2) of the 

CEPTA. 

 

181.Respondent may argue that Claimant cannot apply the MFN clause according to Article 

9.7(2) of the CEPTA, which reads that: 

“[T]he ‘treatment’ referred to in paragraph 1 does not include procedures for the 

resolution of investment dispute […] Substantive obligations in other international 

investment treaties do not in themselves constitute ‘treatment’ […]” 

 

182.However, Claimant submits that the application of the MFN clause cannot be excluded 

because (a) the standard of compensation is not a procedure; (b) the compensation in the 

present case constitutes a concrete “treatment”. 

 

  (a) The standard of compensation is not a procedure. 

 

 
234 Starrett, ¶18 
235 PO4, ¶3; Notice, ¶31 
236 Response, ¶21 
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183.Substantive law is law that creates, defines, or regulates rights, and is concerned with 

objectives that the administration of justice seeks, while procedural law is law that 

prescribes the procedures for enforcing rights and duties in a suit.237  

 

184.In the present case, Respondent’s compensation obligation is due to its violation of Article 

9.9 of the CEPTA. Assuming Respondent and Claimant directly reach an agreement 

without arbitration, Respondent is still obliged to compensate according to a certain 

standard. In other words, rather than arising from enforcement through a suit or arbitration, 

the compensation obligation is an established obligation that arises from the breach of treaty. 

Moreover, Claimant’s right to compensation is among the ends of the administration of 

justice. 238  Thus, compensation is expressly a substantive obligation, 239  rather than a 

procedure for the resolution of disputes. 

 

   (b) The compensation in the present case constitutes a concrete “treatment”. 

 

185.The Comprehensive Economic and Trade Agreement between Canada, of the One Part, and 

the European Union (“CETA”) contains the same MFN provision as the CEPTA. 240 

According to the commentary to the CETA, “substantive obligations do not in themselves 

constitute ‘treatment’” in the MFN provision means that only measures implementing 

commitments of third State treaties could constitute “treatment”.241 Therefore, applying 

this clause, tribunals need to concentrate on concrete treatments received by investors of 

the different nationalities concerned.242 

 

186.In the present case, tribunals established under the Arrakis-Mekar BIT have consistently 

awarded compensation for FET violations under Article 13 of the BIT,243 which means that 

 
237 Sovereignty Education and Defense Ministry, 44; Talmon, 982; Neeraj, 152 
238 Neeraj, 157 
239 Shirlow, ¶23; Smutny, 7 
240 CEPTA, Article 9.7; CETA, Article 8.7 
241 Mbengue & Schacherer, 88 
242 Ibid. 
243 PO3, ¶15 
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Mekar has given actual preferential treatment to investors in Arrakis. Accordingly, the 

compensation in the present case constitutes a “treatment.” 

 

187.In conclusion, the application of the MFN clause cannot be excluded under Article 9.7(2) 

of the CEPTA. 

 

B. Customary international law affirms that FMV is the appropriate compensation 

standard. 

 

188.The Chorzów case described the full reparation principle, that is reparation must wipe out 

all the consequences of the illegal act.244 Full reparation was later codified in ILC Article 

31. It was also widely recognized by numerous cases that full reparation is a general 

principle under customary international law.245 Also, as confirmed by the ILC,246 and 

tribunals in Crystallex and SolEs Badajoz, FMV rather than MV reflects full reparation.247 

Since FMV reflects the full reparation principle under customary international law, 

Respondent should compensate at FMV.  

 

189.Moreover, a State cannot contract out of customary international law,248 unless an express 

wording to the contrary in a treaty overrides principles of reparation under customary 

international law.249 In Khan Resources, the treaty provided that the investor is entitled to 

100 percent of the damages in relation to the covered investment, even if the remainder of 

the investment is not owned by an entity covered by the ECT. However, the tribunal 

decided that if such a remainder was not part of the losses the investor actually suffered, it 

should not be compensated, because the above provision was not an express wording to the 

contrary of the full reparation principle.250  

 
244 Chorzów, ¶47 
245 Amco, ¶267; Crystallex, ¶846; ADM, ¶275; Quiborax, ¶523 
246 ILC Article, 36 
247 Crystallex, ¶845; SolEs Badajoz, ¶476 
248 Sanum, ¶77 
249 Khan Resources, ¶388 
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190.In the instant case, the CEPTA stipulates that “[…] the tribunal may award monetary 

damages at a market value […].” “May” means that the tribunal is not obligated to award 

monetary damages at MV. Hence, this provision is not an express wording contrary to the 

full reparation principle of customary international law. In light of this, the MV standard 

cannot override the full reparation standard. 

 

191.In conclusion, customary international law affirms that FMV is the appropriate 

compensation standard in this case. 

 

C. Mitigating factors should not be considered. 

 

192.Respondent may contend that compensation should be reduced due to Claimant’s 

contributory negligence and the economic crisis in Mekar.251 However, compensation 

should not be mitigated because (1) Claimant had no contributory negligence, and (2) 

Mekar’s economic crisis should not be considered. 

 

(1) Claimant had no contributory negligence. 

 

193.Respondent may argue that because Claimant had contributory negligence, compensation 

should be reduced. However, Claimant did not contribute to the injury by willful or 

negligent actions.252 Moreover, even if Claimant made contribution to the injury, it was 

not material and significant.253  

 

194.Claimant did not contribute to the injury. Conversely, the strategy of Claimant, which 

Respondent accused as a contribution to Claimant’s loss, assisted Claimant to earn more 

revenue. In fact, it was Claimant’s business strategy, which had been described as the most 

 
251 Response, ¶22 
252 ILC, Article 39; Gemplus, ¶11.12 
253 Occidental, ¶670 
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financially attractive business model,254 that helped Claimant win the bid in Vemma. This 

strategy allowed Caeli to grow ahead of the market and generate significant cash flow.255 

Accordingly, this strategy was reasonable, and Claimant did not contribute to the injury.  

 

195.In any event, Claimant’s contribution to the injury was not material and significant. In 

Occidental, the claimant did not obtain an authorization that was required in the contract 

with the respondent. Thus, the tribunal considered the claimant’s omission as a material 

and significant contribution to the injury because the claimant knew the negative result that 

would occur if it did not obtain the authorization.256 However, it is different from our case, 

because Claimant could not foresee the future oil price hike. Specifically, Claimant’s home 

State is a member of CEPO, which coordinates petroleum supply policies of its members 

to ensure price stability.257 Against this background, it was reasonable for Claimant not to 

foresee such a drastic oil price hike. Conclusively, Claimant’s contribution to the injury 

was not material and significant.  

 

196.In short, it was Respondent’s breach of FET that injured Caeli rather than Claimant’s 

negligence. 

 

(2) Mekar’s economic crisis should not be considered. 

 

197.Respondent may contend that because compensating Claimant would worsen the economic 

crisis in Mekar, the Tribunal should reduce the compensation. However, this argument is 

baseless because the full compensation principle, i.e., the principle that reparation must 

wipe out all consequences of the illegal act,258 should be followed. The first reading of the 

ILC Articles in 1996 did have a rule of mitigating compensation due to economic crisis, 

but the rule was later deleted. ILC considered and later rejected to reduce compensation in 

 
254 Facts, ¶24 
255 Facts, ¶27, 30 
256 Occidental, ¶¶670-687 
257 Facts, ¶2 
258 Submission IV, B. 
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such situations, because there were no actual examples,259 and such claims can be better 

addressed by different legal means.260  

 

198.Moreover, investor-State jurisprudence hardly supports this claim. No arguments about 

mitigating compensation because of economic crises were presented in the multibillion 

awards made against Russia, Ecuador, Egypt, and Pakistan.261 Also, the 0.7 billion USD 

that Claimant is requesting is not a large number compared with the compensation in the 

above cases, such as the 50 billion award in Yukos. Consequently, there is no basis for 

Mekar to claim mitigation of compensation because of the economic crisis. 

 

199.In conclusion, mitigating factors should not be considered because Claimant did not have 

contributory negligence and the economic crisis should not be considered.  

 

200.Summarily, since MFN treatment can import the FMV, and principles under customary 

international law affirms the FMV. Moreover, the compensation should not be mitigated 

due to Claimant’s alleged contributory negligence or the ongoing economic crisis. 

  

 
259 Crawford, ¶¶128-129 
260 United Nations, 5, 24, 174 
261 Yukos; Occidental; Unión Fenosa Gas; Tethyan 
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PART FOUR: PRAYER FOR RELIEF 

 

201.For the foregoing reasons, the Claimants respectfully request this Tribunal to conclude that: 

(1) The Tribunal has jurisdiction over the present claims. 

(2) The Tribunal should accept the amicus submission by CBFI, and bar that of external 

advisors of CRPU. 

(3) Respondent has violated the FET standard in Article 9.9 of the CEPTA. 

(4) Respondent’s violation cannot be exempted by the CEPTA Article 9.8 or customary 

international law. 

(5) Compensation should be awarded following FMV standard. 

(6) Mitigating factors should not be considered. 
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