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STATEMENT OF FACTS 

  

Parties to the dispute 

1.  Vemma Holding Incorporated (Vemma), the claimant, is a Bonooru - based airline 

holding firm. Vemma owns and runs the Royal Narnian, Bonooru's national flag 

carrier. Vemma has had 100 percent ownership of the Royal Narnian from its 

inception and continued to do so until May 2020.1 

 

2. The Federal Republic of Mekar (Mekar) is a country with a population of 10.8 million. 

Following the merger of Caeli Airways and Aer Caeli in 2003, an attempt was made to 

privatize Caeli. However, this did not happen since the Ministry of Civil Aviation was 

opposed to the government abandoning control of Caeli. Six years later there was an 

economic crisis and the Ministry of Finance issued a strategy document outlining the 

necessity to privatize Caeli Airways, Mekar lines, and the State-owned railway.2 

 

3. Mekar signed a BIT with Bonooru in 1994 (Bonooru - Mekar BIT). In 2014 Mekar 

signed another BIT with Bonooru (CEPTA) to replace the initial BIT.3 

 

  Vemma acquires Caeli 

4. In September 2010, Mekar Air Services Ltd solicited bids for Caeli's assets. Caeli's 

trademark and logo, a ground handling firm named CA, a well-equipped technical base 

at Phenac International Airport, and precious slots at two extremely congested 

international airports were among the most important assets featured in the 

marketing campaign.4 

 

                                                        
1 Uncontested Facts ¶ 10 

2 Uncontested Facts ¶ 17 

3 Uncontested Facts ¶ 32 

4 Uncontested Facts ¶ 21 
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5. Vemma was one of four companies that took part in the tender procedure. It was 

discovered to be the top bidder after the bidding had closed. It has also presented the 

most profitable business plan for Caeli.5 

 

6. On 5 January 2011, Vemma’s tender valued at 800 million USD was accepted. 

Eventually Vemma acquired an 85% stake in Caeli Airways after entering into a share 

purchase agreement on the same date.6 

 

 Vemma turns Caeli into a profitable airline 

7. After acquiring Caeli, Vemma invested significantly into the company and in three 

years Caeli became a profit generating venture.7 

 

8. By June 2016, Caeli was the only consistent profitable carrier on over half the routes 

to and from Phenac International Airport. This was possible because Caeli adopted 

two strategic programmes for its consumer base. The first was a frequent-flyer 

programme that allowed flyers to exchange points for benefits at gas stations and 

supermarkets while the second was a discount scheme which was offered to small 

and midsize enterprises.8   

 

Mekar investigates Caeli 

9. On 9 September 2016, the Competition Commission for Mekar (CCM) launched a suo 

motu investigation on Caeli citing its predatory pricing strategies as the reason for the 

investigation. This investigation was done despite Caeli having a 43% market share, 

significantly less than the 50% market share that the law required for an investigation 

to be launched.9 

 

                                                        
5 Uncontested Facts ¶ 23 

6 Uncontested Facts ¶ 25 

7 Uncontested Facts ¶ 27 

8 Uncontested Facts¶ 35 

9 Uncontested Facts ¶ 36 
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10. Soon thereafter the CCM placed airfare caps on Caeli as an interim measure to stop it 

from earning any supra competitive profits.10 

 

11. Afterwards, the Claimant complied with these airfare caps as they were reasonably 

set above Caeli’s set routes.11 

 

Economic crisis ensues in Mekar 

12. Starting late 2016, the Mekari mon (MON) began to depreciate. By March 2017, there 

was a currency crisis in Mekar and the IMF emphasised the need to establish currency 

credibility.12 

 

13.  Due to the economic crisis, Caeli was unable to obtain a consistent stream of revenue 

and along with other enterprises, requested that fares be denominated in USD from 

Mekar's Secretary of Civil Aviation. The demands were approved by the Mekari 

authorities, and the USD was used by all airlines beginning in October 2017.13 

However, on 30 January 2018, Mekar's administration issued a decree requiring all 

businesses to provide goods and services in MON.14 

 

Caeli’s request for removal of airfare caps is denied 

14. Caeli requested for the removal of airfare caps due to the rising inflation caused by 

the economic crisis. The CCM (a government agency) denied Caeli’s request noting 

that the airfare caps could not be removed until investigations were complete.15 

 

                                                        
10 Uncontested Facts ¶ 37 

11 Uncontested Facts ¶ 37 

12 Uncontested Facts ¶ 39 

13 Uncontested Facts ¶ 40 

14 Uncontested Facts ¶ 42 

15 Uncontested Facts ¶ 43 
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15. Caeli sought judicial review against airfare caps placed by CCM. It requested an 

immediate hearing on the stay of imposition of airfare caps, the court registrar 

rejected this request.16 

 

Mekar alleviates economic concern for the airline industry 

16. On 25 September 2018, Executive Order 9-2018 was passed by the President which 

granted subsidies for each Mekari citizen on board. Caeli’s application for subsidies 

was denied despite foreign airlines such as Star Wings and Jet Green receiving greater 

subsidies from their home states than Vemma.17 

 

Vemma decides to sell 

17. In November 2019, Vemma announced its intention to sell its stake in Caeli. Vemma 

managed to secure an offer from Hawthorne LLP (Hawthorne). Through a notice 

dated 9 December 2019 Vemma communicated the terms of the offer from 

Hawthorne to Mekar Air services representatives.18 

 

18. On 17 December 2019, Mekar gave a response to the notice rejecting the offer by 

Hawthorne as the offered price was found to be artificially inflated.  Further 

negotiation was to no avail. On 11 February 2020, Mekar Air Services filed a request 

for arbitration with the Sinnoh Chamber of Commerce (SCC).19 

 

The arbitration proceedings 

19. On 9 May 2020, Mr Recht Cavanaugh, the sole arbitrator, gave an award in favour of 

Mekar Air Services. The award considered Hawthorne not to be a bona fide third party 

due to its affiliation with Vemma through the Moon Alliance.20 

 

                                                        
16 Uncontested Facts ¶ 44 

17 Uncontested Facts ¶ 46 

18 Uncontested Facts ¶ 57 

19 Uncontested Facts ¶ 57 

20 Uncontested Facts ¶ 58 
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20. Following this award, bribery allegations against Mr Cavanaugh arose and Vemma 

sought redress on the validity of the award at the Supreme Arbitrazh Court of 

Sinnograd.21 

 

21. Subsequently, on 1 August 2020, the Supreme Arbitrazh Court of Sinnograd set aside 

the award. On 23 August 2020, the High Court of Mekar issued a ruling that recognized 

the award given by Mr Cavanaugh despite it being set aside. Given the go ahead by the 

High court of Mekar, Mekar enforced the award and Vemma’s efforts to appeal the 

award were dismissed by the Superior Court.22 

 

Vemma sells to Mekar 

22. On 8 October 2020, after failing to secure another buyer, Vemma sold its stake in Caeli 

to Mekar for 400 million USD.23 

 

Vemma launches an ICSID claim 

23. On 15 November 2020 Vemma filed a notice of arbitration against Mekar to seek 

compensation for its losses under the CEPTA.24 

 

 

 

 

 

 

 

 

 

 

 

                                                        
21 Uncontested Facts ¶ 60 

22 Uncontested Facts ¶ 61 

23 Uncontested Facts ¶ 63 

24 Uncontested Facts ¶ 63 
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SUMMARY OF ARGUMENTS 

THIS TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE 

24. This tribunal can hear the matter before it as the dispute arises out of an investment 

the Claimant made in the Respondent State relating to the management of Caeli 

Airways. Additionally, the claims are those of a legal nature.  

 

25. Claimant submits that it is the proper Claimant in the matter and is indeed a private 

investor under the respective treaty. However, even if this tribunal determines that 

the Claimant is an SOE, Claimant submits that they still have standing before this 

tribunal because they did not perform fundamentally governmental functions or 

operate as Bonooru's agent. 

 

26. Moreover, this tribunal has jurisdiction despite the assignment of Vemma’s legal 

rights to the Bonooru Ministry of Tourism following the bail-in program that was 

initiated to get Vemma out of a tough financial position which was caused by the 

actions of the Respondent. The assignment took place four months after the case had 

been registered by the Secretariat and is therefore immaterial. 
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THIS TRIBUNAL SHOULD GRANT LEAVE TO THE CBFI 

27. This tribunal should grant leave to the CBFI as their submission addresses matters 

within the scope of dispute and offer this tribunal a different perspective in 

comparison to that of the disputing parties. We affirm that their independence is not 

in doubt as the participation of the Claimant in the association is not grounds for 

dismissal of a petitioner and it should be shown that their submission is aligned to 

that of one party and therefore of no assistance to this tribunal. 

 

28. This tribunal should, however, deny leave to the external advisors as their submission 

falls outside the scope of the dispute as they seek to address matters relating to 

ratione legis which have not been advanced by either party. In any case if this tribunal 

finds that the matters are within the scope of dispute, Claimant submits that the 

claims should not be entertained as the Respondent state only began to investigate 

the issues after amicus filled their application which is 10 years after the alleged 

action occurred. 

 

THE RESPONDENT HAS VIOLATED THE FET STANDARD 

29. Mekar violated Vemma’s legitimate expectation as to regularity of stability. The CCM 

investigated Caeli Airways when its market share was below the 50% required by law. 

This action went against the claimant’s expectation that the law would not be abruptly 

changed. 

 

30. By calculating Caeli’s market share together with that of a Moon Alliance partner, 

Mekar violated due process as suo moto investigations were to be done on 

corporations assessed individually and not alliances or in conjunction with their 

partners under these alliances.  

 

31. The denial of subsidies issued under Executive Order 9-2018 discriminated against 

the claimant. Caeli Airways was denied subsidies while other airlines such as Star 

Wings and Jet green received the subsidies despite getting greater subsidies from 

their parent states.  
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32. The continued application of the airfare caps by the CCM amounts to arbitrary 

conduct. The CCM continued to apply the airfare caps despite their purpose being met. 

The caps were still applied even though there was an economic crisis. 

 

33. The enforcement of the tainted award set aside at the Sinnograd courts owing to the 

corruption allegations against the sole arbitrator, Mr Cavanaugh amounts to a denial 

of justice.  

 

THE APPROPRIATE COMPENSATION STANDARD SHOULD BE THE FAIR MARKET 

VALUE STANADARD 

34. Mekar must compensate the Claimant for harm caused because of FET violation. The 

appropriate compensation standard should be the fair market value when totalled to 

the previously paid 400 million USD amounts to 1.1 billion USD. 
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APPLICABLE LAW 

35. Pursuant to Article 9.17 of the CEPTA the parties agree to submit the dispute to 

arbitration under ICSID additional facility rules. The use of the ICSID additional 

facility rules arises from the fact that Mekar has not signed or ratified the ICSID 

Convention. 

 

36. Both Bonooru and Mekar are parties to the Vienna Convention on Laws of Treaties 

(“VCLT”) and the 1958 New York Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards. 

 

37. Pursuant to Article 1.4 of the CEPTA both parties recognize their rights and 

obligations to other agreements which they are part of, but the CEPTA is to prevail 

over any other agreement in cases of inconsistencies. 
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ARGUMENTS 

I. THIS TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE  

38. According to the CEPTA, Bonooru and Mekar agreed to submit disputes related to 

investments to arbitration under the ICSID Additional Facility Rules if mutual 

agreement failed.25 The Respondent state’s representative, CCM, had placed airfare 

caps on Caeli that limited its profitability and hurt the investment.26 The delayed 

delivery of justice by Mekari Courts, the denial of subsidies and enforcement of a 

tainted award also led to the frustration of our Claimant’s investment.27 The matters 

in contention before this tribunal include the parties' failure to reach an agreement 

on the right treatment of the investment as well as the proper compensation to be 

granted to the claimant. 

 

39. The above concerns are distinct from obligations that were owed to natural persons 

within Mekar and specific to the investor,28 regarding the investigations conducted by 

the Respondent, the delayed hearing on interim measures, the right of first refusal 

and enforcement of an award that had been set aside. 

 
 

40. This tribunal has the jurisdiction to hear the matter before it for the following reasons 

(A) Claimant made an investment under the CEPTA and CIL, (B) the Claimant qualifies 

as an investor both under the CEPTA and CIL and (C) the assignment of Vemma’s 

claims to Bonooru is immaterial to this tribunal’s determination of its jurisdiction.  

 

                                                        
25 Article 9.16 CEPTA 

26 Notice of arbitration ¶ 16  

27 Uncontested Facts ¶s 43,44,54 & 62 

28 Amco ¶ 125 
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A. Claimant made an investment under the CEPTA and CIL  

i. Claimant’s investment is valid under the CEPTA 

41. Article 31 of the VCLT provides that treaties are to be interpreted by looking into “the 

ordinary meaning of the terms”.29 The CEPTA defines an investment to have two of 

three characteristics: a commitment of capital, expectation of profits or assumption 

of risk and that an investment could take the form of shares or stock in an enterprise.30 

The use of the conjunction ‘or’ between the requirement of expectation of profits and 

that of risk denotes that one or the other should be present.31  

 

42. The Claimant purchased 85% stake in Caeli Airways, the national flag bearer of the 

Respondent, 32 satisfying the first requirement of commitment of capital. They also 

assumed risk seeing that the value of the investment could not be properly 

determined at the beginning of the commitment and was only determined years 

later.33 It should be noted that the risk referred to is that of a return on investment 

distinguished from that of commercial business.34 In addition to this, the tribunal in 

Amto35 determined that buying of shares would be considered an investment.  

ii. Claimant’s investment is valid under CIL 

43. In defining investments under CIL tribunals such as Salini, Joy Mining among others 

have applied what is commonly known as the Salini Test.36 The Salini test lays down 

the hallmarks of investments to include contribution of money, in kind or industry, 

long duration, presence of risk and economic development.37 However, these 

                                                        
29 Article 31 VCLT 

30 Article 9.1 CEPTA 

31 Definition of or 

32 Uncontested Facts ¶ 26 

33 PO4 ¶ 3-4 

34 Romak ¶ 230 

35 Amto ¶ 43 

36 Salini ¶ 52 

37 Sornarajah pp. 309 
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hallmarks have been rejected in Abaclat where the tribunal found them to be too 

restrictive and opted not to apply the test.38 

 

44. The Salini test has been applied on a case-by-case basis and this has occasioned many 

interpretations since its inception. It is widely categorised into 2 main approaches; 

the jurisdictional approach which is rigid and the typical characteristics approach 

which is less strict as it investigates the possible characteristics of an investment.39  

 
45. The Claimant urges this tribunal to apply the approach used by the tribunal in MHS 

which investigated the following 4 elements: a) Contribution of the enterprise, b) 

Duration of the commitment, c) Assumption of risk and d) Expectation of profit40  due 

to the similarity to those in the CEPTA. 

 
 

a) Vemma has purchased a significant percentage of Caeli meeting the 

contribution requirement 

46. The tribunal in Amto stated that buying shares in an enterprise would amount to 

contribution.41 In the matter before this tribunal the Claimant purchased 85% stake 

in Caeli therefore meeting the contribution requirement. 

 

b) Vemma’s influence on the investment has lasted for 9 years meeting the 

duration requirement 

47. The minimum duration for a commitment to qualify as an investment is 2-3 years as 

stated by the tribunal in Salini.42 The commitment in question lasted for 9 years 

(2011-2020) hence the second requirement is met. 

 

c) Vemma’s investment to Caeli can be considered an assumed risk 

                                                        
38 Abactat ¶ 362-364  

39 MHS ¶ 84-104 

40 MHS ¶s 108-112 

41 Amto ¶ 43 

42 Salini ¶ 54 
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48. Investment risks relate to situations where investors are uncertain about return on 

their investment as was established in the case of Romak.43 In the present case, the 

Claimant assumed this risk by investing in an airline whose cost and returns could not 

be determined with certainty at the onset of the transaction.   

 

d) Vemma expected significant returns on its investment 

49. Expectation of profit investigates the expectation of returns by an investor.44 In Joy 

Mining, the tribunal ruled that the factor of expected profit was not a critical driver of 

investments. However, the funds owed to the Claimant had already been paid before 

the contract was concluded, so there was no projected profit.45 

 

50. In the case at hand, Vemma had not received any funds prior to carrying out the 

transaction and was expecting a return on their investment. As a result, this tribunal 

should conclude (given the interdependence of all aspects) that there was an 

expectation of returns. 

 

51. Owing to the above, this tribunal should find that the ratione materiae requirement of 

Article 2 Additional Facility Rules has been met.  

 

B. Claimant qualifies as an investor under CEPTA and CIL 

52. An investor as defined in the CEPTA should be a natural person or an enterprise with 

the nationality of a party.46  For enterprises it is required that they have significant 

business in the territory of the Party.47 The Claimant meets these criteria seeing that 

it is a company incorporated according to the laws of Bonooru.48 Additionally, they 

                                                        
43 Romak ¶ 230 

44 MHS ¶ 106 

45 MHS ¶ 108 

46 Article 9.1 CEPTA 

47 Article 9.1 CEPTA 

48 Uncontested Facts ¶ 10 
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have substantial business in Bonooru seeing that Vemma owns and manages the 

Royal Narnian and has done so since its privatisation in 1984.   

 

53. The Claimant qualifies as an investor under CIL as it satisfies the test of nationality as 

laid down in Rumeli seeing that it is incorporated in Bonooru and seated in the same 

State.49  

 

54.  The Respondent, on the other hand, contest their standing before this tribunal, 

claiming that they are a state-owned enterprise and that their actions are therefore 

attributable to Bonooru, thereby transforming the dispute into a state-v-state dispute, 

which would be in violation of Article 2 of the Additional Facility Rules.50  

 

55. Claimant submits that this position is incorrect as i) Claimant is not state owned but 

a private investor whose actions are not attributable to Bonooru and alternatively ii) 

if this tribunal finds Vemma is an SOE they are not precluded from The Centre. 

 

I. Claimant is not a state-owned entity but a private investor whose actions are 

not attributable to Bonooru 

56. A state-owned enterprise is defined to be either a commercial enterprise that is 

predominantly owned by the state or controlled by a state or one in which the state 

has a controlling interest.51 It appears that Vemma is state controlled, as none of the 

other shareholders own more than 7% of the company, while Bonooru owns 31-38 

percent. However, we contend that this does not imply that Bonooru has complete 

control over Vemma and its operations. 

 

                                                        
49 Rumeli ¶ 313. See also Uncontested Facts ¶ 10 

50 Response to notice ¶ 4. See also Article 2, Additional Facility Rules 

51 Paulsson pp195-196. See also Muchlinsik pp 3 
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57. According to the tribunal in Maffezini, for the actions of a company to be attributed to 

a State there must be proof of intention to create the entity as a government agency.52 

This is determined by investigating its creation process and approval process. 53 In 

the present case the Vemma was created as an arms-length enterprise to enhance 

profitability54 Bonooru also intended to remain a minority shareholder and 

maintained its stake in the company to ensure the mobility rights of its citizens 

through the Royal Narnian.55 As such the enterprise was intended to be independent 

from the state. 

 

58. As a private enterprise, Vemma’s actions can only be attributed to Bonooru is it is 

proven that the state had (a) control (b) directed the enterprise and (c) actions done 

were governmental in nature.56  

 

a) Bonooru did not have control over the enterprise 

59. This is established by investigating whether the State had direct or indirect control of 

the enterprise. A response in the affirmative would give rise to a rebuttable 

presumption of agency. Respondent argues that the Claimant is state controlled as it 

is partly owned by the state. This would be more explicit had the state-owned 

majority shares however in the present case the state does not own majority shares 

(that is at the time of the dispute being registered).57 Moreover, the tribunal in EBO 

Invest stated that there needs to be proof of direct control that would convert the 

enterprise into a de facto organ of the state.58 This would mean the Respondent ought 

to prove that Bonooru through its ownership converted Vemma from an airline 

undertaking to a state agency.  

                                                        
52 Maffezzini ¶ 85 

53 Maffezzini ¶ 85 

54 Uncontested Facts ¶ 7 

55 Uncontested Facts ¶ 7 

56 Maffezini ¶ 73-75 

57 Maffezini ¶ 76 

58 EBO Invest ¶ 265 
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b) Bonooru did not direct the actions of the enterprise 

60. This element investigates whether the enterprise is directly or indirectly instructed 

by the state. According to Article 8 of the ILC Articles on State Responsibility, an 

individual or enterprise acting under the instruction of a state is to be considered a 

state agent.59  

 

61. Respondent argues that the participation of the ministry of Tourism in the decision 

making of the enterprise together with other state representatives who on occasion 

make up a majority on the board of directors is indicative of there being state 

direction.60 This however is insufficient to show that there is direction from the state 

as this would be seen where the state gives explicit instructions to the enterprise 

which are then carried out. Owing to the foregoing this tribunal should find that the 

Claimant is not directed by the state of Bonooru. 

 
 

c) Vemma did not perform governmental functions 

62. According to the tribunal in Maffezini this element investigates whether the activities 

done are commercial in nature or governmental.61 A governmental function is defined 

as one which is reserved for the state or not performed by private individuals or 

private enterprises.62 The analysis of which should be made by looking into the 

domestic practice of the respective state.63 

 

63. Respondent argues that the Claimant enabled the mobility rights of the citizens of 

Bonooru through its operation of routes between Mekar and Bonooru.64 They further 

                                                        
59 Article 8 ARSIWA 

60 PO3 ¶ 3 

61 Maffezini ¶ 79 

62 Maffezini ¶ 82 

63 Commentary on ARSIWA p 101 

64 Uncontested Facts ¶ 33 



Team Jessup 

17 
 

state that providing for the mobility rights of citizens is a role that is reserved for the 

state as found by the Constitutional Court of Bonooru in its decision of BA Holdings 

Privatisation.65 

 

64. According to the tribunal in Maffezini the decisions of a legal, judicial or 

administrative organ to the effect that an enterprise is performing essentially 

governmental functions though given weight is not binding on the tribunal.66 

Additionally, the mere fact that actions of an enterprise are important to national 

interests does not prove agency as established in Hamester v Ghana as actions must 

amount to Claimant exercising government authority.67 

 

65. Based on the foregoing we urge this tribunal to find that the actions of the Claimant 

cannot be attributable to the state of Bonooru and as such the dispute is between a 

private investor and a state. 

II. Even if this tribunal finds that the Claimant is a SOE they are still not precluded 

from this tribunal 

66. If this tribunal finds that the Claimant is an SOE that they are not precluded from ICSID 

tribunals unless they act as an agent of their state or discharge essentially 

governmental functions.68 

 

67. This assessment ought to be limited to the ‘fact specific context’ as determined in 

BUCG which means that this tribunal is to determine whether Vemma in operating 

Caeli sought to use it to do the bidding of the state of Bonooru.69 The tribunal also 

found that an enterprise that was fully owned and directed by the state could still 

bring claims before ICSID tribunals.70 

                                                        
65 BA Holdings ¶ 56 

66 Maffezini ¶ 82 

67 Hamester ¶ 196 

68 CSOB ¶ 16-27. This test is known as the Broches test and is attributed to the first Secretary General of 
ICSID Alan Broches.  

69 BUCG ¶ 39 

70 BUCG ¶ 42 
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68. Therefore, if this tribunal concludes that the Claimant is an SOE they still have 

standing before this tribunal as they have not discharged essentially governmental 

functions and neither were they acting as an agent of the state of Bonooru. 

 

C. Vemma’s assignment is immaterial to this tribunal’s determination of 

jurisdiction 

69. Article 25(2) of the ICSID Convention provides the date on which tribunals will 

determine jurisdiction. Vemma filed its notice of arbitration on 15 November 2020 

and the same was registered by the Secretariat on 17 November 2020.71 Vemma’s 

claims were then assigned to the state of Bonooru on 2 March 2021 through a bail-in 

program to prevent the sale of shares of Royal Narnian which was protested by the 

people of Bonooru.72 

 

70. The Respondent alleges that the Claimant is a state-owned enterprise as it acquired 

this status by March 2021 in reference to the assignment and restructuring of Vemma 

and as such the dispute is between two states. However, this tribunal still has 

jurisdiction as i) the assignment took place after the notice of arbitration had been 

registered and ii) the Respondent had consented to the arbitration as at the date of 

registration 

 
 

i. The assignment took place after proceedings had been instituted 

71. The assignment happened four months after the notice of arbitration had been 

registered and as such is immaterial to the determination of this tribunal’s 

jurisdiction. Finding that the assignment is immaterial is consistent with Article 2 of 

the Additional Facility Rules73 and the decision in Rumeli. 

                                                        
71 Uncontested Facts ¶ 63 

72 Uncontested Facts ¶ 65 

73 Article 2, Additional Facility Rules 
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72. Article 2 provides that a national of a contracting party shall be such person who is a 

national on the day the parties agree to submit the dispute to arbitration.74 The date 

at which the parties' consent to arbitration was perfected was when the notice was 

registered on 17 November 2020 at which point the Claimant was not owned or 

controlled by the state of Bonooru as the state was still minority shareholder.75 

 

73. The above conclusion is consistent with the decision in Rumeli where the tribunal 

found that the restructuring of the Claimant by the TSDIF (a government agency of 

claimant's state) was not relevant to the determination of the claimant's status as 

these actions were taken after the notice of arbitration had been registered.76 In 

addition to this the TSDIF was acting as an administrator in the matter and did not 

become the actual claimant. 

 

74. Similarly in the matter before this tribunal the claimant’s legal claims were assigned 

to the state following a bail-in program after they had become bankrupt four months 

after the notice of arbitration had been registered.77 Therefore, the actions taken by 

the state of Bonooru do not affect this tribunal’s determination of its jurisdiction to 

hear the matter before it. 

 
 

ii. Consent had been perfected at the date of registration 

75. Consent is one of the essential pillars of arbitration and is thus crucial. An arbitral 

tribunal is therefore mandated to determine its jurisdiction over a dispute before it 

can entertain the merits of the dispute.78  

 

                                                        
74 Article 2, Additional Facility Rules 

75 PO3 ¶ 1 

76 Rumeli ¶ 325 

77 Uncontested Facts ¶ 65 

78 Girsberger & Hausmaninger pp. 130 
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76. Claimant acknowledges that the Respondent consented to investor state dispute 

according to the language of the CEPTA.79  This clause goes to show the firm and 

unequivocal consent by host states to arbitrate disputes with covered investors.80 It 

is claimant’s submission that as of 17 November 2020 Vemma Holdings was still 

majorly held by private investors and therefore Vemma was still a private investor.  

 

77. Owing to the above, the consent of the Respondent as provided in the CEPTA had been 

perfected and therefore the ratione personae requirement has been met. 

 

Issue I: Jurisdiction Conclusion 

78. This tribunal should find that it has the jurisdiction to hear the matter before it as it 

relates to a legal dispute arising from an investment hence the ratione materiae 

requirement of Article 2 has been met.  

 

79. Additionally, the ratione personae requirement has been met as the Claimant is an 

investor as defined in the CEPTA and CIL whose actions cannot be attributable to the 

state of Bonooru. Additionally, if this tribunal concludes that Claimant is a SOE, they 

did not act as an agent of the state nor discharge governmental functions and was 

engaged in purely commercial activity. 

 

80. The assignment of Vemma’s claims to Bonooru happened after proceedings had been 

instituted and as such the actions done after 17 November are immaterial in 

determining this tribunal’s jurisdiction. 

  

                                                        
79 Article 9.17 CEPTA 

80 Shrivijver and Praslan pp. 33 
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II. AMICUS CURIAE SUBMISSIONS 

A. This tribunal should grant leave to the Consortium of Bonoori Foreign Investors 

(CBFI)  

81. Article 9.19(3) of the CEPTA provides that tribunals should admit amicus submissions 

that may assist this tribunal in evaluating the submissions and arguments of the 

disputing parties.81 Similarly, Article 41 of the Arbitration Rules provides non-party 

submissions may be admitted where they assist the tribunal in deciding on a matter 

of fact or law and the tribunal shall consider whether they offer a different perspective 

among other things.82 

 

82. Respondent contests the admissibility of the CBFI stating that they are addressing 

matters that the parties can sufficiently submit and that their independence is in 

doubt. On the contrary, Claimant submits that (i) the petitioner has the expertise and 

experience to make submissions before this tribunal and is independent (ii) the 

petitioner offers this tribunal a different perspective. 

 

i. The CBFI has the expertise and experience required 

83. According to the tribunal in Aguas Provinciales, to determine whether a petitioner 

would bring a different perspective this tribunal is to investigate its expertise, 

experience and independence.83 

 

84. Expertise is investigated by looking at the size and membership of the petitioner. The 

CBFI is a non-profit association of investors representing Bonoori investors in the 

Greater Narnian region and internationally with members of all sizes and from all 

sectors of the economy.84 It has been in operation since 2010 and even invested a total 

of USD 59 Billion in the Greater Narnian region in 2014.85 Based on its membership 

and size, the CBFI is an association with information from different sectors and 

different levels. 

                                                        
81 Article 9.19(3) CEPTA (2014) 

82 Article 41, Additional Facility Arbitration Rules 2006 

83 Aguas provinciales ¶ 30-32 

84 Amicus submission by CBFI, ¶ 2&3 

85 PO3 ¶ 11 
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85. Experience is determined by looking into the activities that the petitioner is involved 

in in the region. The CBFI are the national leader in public policy advocacy on national 

and international business issues focused on fostering strong and competitive 

economic environment in the Greater Narnian region.86 It is reasonable to conclude, 

looking at the activities done by the association that they have experience of over 10 

years in public policy advocacy and great depth of knowledge in the field of foreign 

direct investments seeing that its members invest in the Greater Narnian region. 

 

86. According to the tribunal in von Pezold, the independence of a petitioner is put in 

doubt where their arguments are averse to those of one party and aligned to that of 

the other party.87 The tribunal reached this conclusion by looking at the beneficial 

interests that the petitioner would have or not in the dispute before them. The 

Respondent argue that the petitioner is not independent as the Claimant is a member 

of the association. However, participation of a member in an association is not a bar 

to amicus making a submission as was established in the case of Eli Lilly.88 This 

tribunal should therefore conclude that the petitioner is independent.  

 

ii. The CBFI offers this tribunal a different perspective 

87. The CEPTA provides that amicus submissions should be admitted where these will 

assist this tribunal in evaluating the submissions and arguments of the disputing 

parties. Article 41 of the Arbitration rules states that to determine whether the 

submissions will assist this tribunal they shall looking into whether the submissions 

offer a different perspective. 

 

88. Respondents submit that the petitioner is making a submission that is similar to those 

of the parties at dispute and will therefore not offer this tribunal a different 

perspective. This reasoning is quite the reverse from that of the tribunal in Philip 

                                                        
86 Amicus submission by CBFI, ¶ 2&3 

87 Von Pezold, PO2, ¶ 54-56 
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Morris that resolved the fact that submissions appear similar does not mean that the 

perspective offered is the same.89 Additionally, the test is not whether the 

submissions are determinative or persuasive but that they will offer this tribunal 

assistance as was stated by the tribunal in the case of Talini v Estonia.90 

 

89. The CBFI wish to make submissions relating to the operation of State linked 

enterprises by investigating their relationship with the state considering the different 

legislations in operation in Bonooru.91  These submissions pay particular attention to 

the legal framework within which enterprises operate in the state of Bonooru to allow 

this tribunal to understand better the operations of the enterprise and the limits of 

the state in regard to decisions of activities of Vemma outside Bonooru which has not 

been addressed by the parties before this tribunal. 

 

90. Considering the preceding arguments this tribunal should grant leave to the CBFI. 

 

B. This tribunal should deny leave to the external advisors to the Committee on 

Reform of Public Utilities (CRPU) 

91. Claimant submits that this tribunal should deny leave to the external advisors as they 

address matters outside the scope of dispute.  

 

92. Article 9.19(3) provides that this tribunal should admit submissions that are within 

the scope of the dispute.92 Article 41 of the Arbitration rules equally provides that 

tribunals in admitting amicus submissions should consider if the issues raised are 

within the scope of the dispute.93 The tribunal in Apotex stated that the limiting of 

submissions to scope of the dispute to avoid unnatural broadening of the dispute and 

stated that submitting on arguments outside the limits set by the parties could be 

grounds for denial of leave.94 The parties agreed to limit their submissions to the 

                                                        
89 Philip Morris PO3 

90 Talini ¶ 13 

91 Amicus submission by CBFI ¶ 10 

92 Article 9.19(3), CEPTA, 2014 

93 Article 41, Additional Facility Rules 

94 Apotex PO on participation of BNM ¶27 
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status of the Claimant before this tribunal and as such issues on ratione legis were not 

included. 

 

93. This tribunal should deny leave to the external advisors seeing that (i) the issue they 

raise is outside the scope of dispute and (ii) in the event the issue is within the scope 

of dispute the accusations are unfounded. 

 

i. The issue raised by the CRPU is outside the scope of the dispute 

94. In Apotex, the tribunal determined that confining submissions to the scope of the 

dispute is necessary to avoid unnatural expanding of the issue, and that providing 

views outside the limitations imposed by the parties could result in denial of leave. 

The external advisors seek to address matters around ratione legis which are outside 

the issues before this tribunal. The claim has not been raised by either of the parties 

in PO1 and therefore falls outside the scope of agreement of the parties. 

 

ii. The claims made by the CRPU are unsubstantiated  

95. In Infinito Gold it was found that corruption claims brought before a tribunal that had 

not been raised by the disputing parties were admissible as they had a bearing on the 

tribunal’s decision considering that the award could be annulled if the local courts 

concluded that the Claimant had received the concession through corruption.95 

However, the facts in that case are very different from the present case and as such 

the reasoning of the tribunal cannot be used in this case.  

 

96. The tribunal in Infinito Gold, admitted corruption claims that had been investigated 

and whose proceedings were ongoing and soon to be concluded. In the matter before 

this tribunal the claims cannot be admitted as they are brought to the attention of the 

parties 10 years after the actions took place. Additionally, the state of Mekar only 

began to investigate the claims after the petitioners filled their application for leave.96 

The Claimant submits that this is an attempt to deny them access to justice yet again 

                                                        
95 Infinito Gold ¶ 33-37 

96 PO3 ¶ 13 
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as this tribunal would have to stay determination of its jurisdiction to when the matter 

is concluded in Mekar. 

 

97. This tribunal should hence deny leave to the external advisors as they address matters 

outside the scope of dispute and an admission would cause undue burden to the 

parties contrary to CEPTA and Arbitration Rules. 

 

Issue II: Amicus Submission Conclusion 

98. This tribunal should grant leave to the CBFI seeing that they have the experience and 

expertise to make submissions before this tribunal. Additionally, the participation of 

the Claimant in the association cannot be seen as a bar to their admissibility. Finally, 

they offer this tribunal a different perspective from that of the parties as they seek to 

focus their submissions on the legal framework around state linked enterprises. 

 

99. This tribunal should deny leave to the external advisors as their submission falls 

outside the agreed scope of dispute by the parties. Even if the submission is within 

the scope of dispute, it is not admissible as the claims made are unsubstantiated and 

would cause undue burden and delay to the parties. 
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III. MEKAR VIOLATED ARTICLE 9.9 OF THE CEPTA 

100. Article 9.9 of the CEPTA stipulates 

 “Each Party shall accord in its territory to covered investments of the other Party 

and to investors with respect to their covered investments fair and equitable 

treatment and full protection and security in accordance with paragraphs 2 

through 7.”97  

101. Investment tribunals that have examined similar FET clauses in other BITs have 

found that the lack of a reference to international law implies that the standard set 

by the clause is autonomous. In the present case, had Bonooru and Mekar intended 

to relate FET to the minimum standard of treatment, it would have done so outrightly 

and is therefore not applicable in the present circumstance. 

 

102. The effect of this is that the CEPTA if interpreted according to Article 31 of VCLT 

does not require a high degree of outrageousness and a lower threshold should instead 

be applied in finding a violation of FET. 98 

 

103 . Article 31(1) of the VCLT, stipulates that the terms fair and equitable in Article 9.9 

of the CEPTA should be interpreted according to their ordinary meaning, which is 

just, legitimate and unbiased.99 

 

104 . Article 15 of the ILC Articles on State Responsibility provide that a breach of 

international obligation constitutes an aggregate of wrongful acts which occur when 

an action or omission occurs.100 The Respondent’s actions therefore need to be 

evaluated both in isolation and in their totality to give a better understanding of the 

effects of the Respondent’s behaviour. 

                                                        
97 Article 9.9, CEPTA, 2014 

98 Article 31, VCLT 

99 Article 31, VCLT 

100 Article 15, ILC Articles on State Responsibility 
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105 . Accordingly, the irregular investigation conducted by the CCM combined with other 

actions of the Respondent gave rise to a violation of Article 9.9 of CEPTA since (A) 

claimant’s legitimate expectation of regulatory stability was violated101 (B) Claimant 

was denied justice when a previously stayed award was enforced,102 (C) the 

continued imposition of airfare caps was arbitrary and (D)the denial of subsidies 

discriminated against the claimant.103  

 

A. Respondent frustrated Claimant’s legitimate expectations 

106 . The protection of investors legitimate expectation forms the basis of the FET 

standard.104 This element requires that the host state is to treat international 

investments in a way that does not affect the basic expectations according to which 

foreign investor decided to make its investment.105 

 

107 . Tribunals have often found FET violations where investors operated under an 

existing statute that was modified by the host state after the investment was made.106 

As emphasized in EDF, while the legitimate expectations criterion does not compel 

the state to freeze its regulatory power and the BIT is not a blanket insurance policy, 

stability is inferred where the state makes explicit guarantees or representations.107 

 

108 . Admittedly, there is no stabilization clause in the CEPTA, however, a stable legal and 

business environment is still an essential element of the FET.108 Even though a state 

has the power and right to regulate, it is important that it does so without breaching 

                                                        
101 Uncontested facts, ¶ 36. 

102 Uncontested Facts, ¶ 62 

103 Uncontested Facts, ¶ 46 

104 EDF ¶ 216, Saluka ¶ 304, Schreuer pp. 286 

105 El paso ¶ 348 

106 LG&E ¶132-138, Tecmed ¶ 172-13 

107 EDF ¶ 216 – 217, Bucheler G pp. 37 

108 Saluka ¶ 305 
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investors’ legitimate expectations.109 The power of a host state to regulate operates 

within the limits of right conferred upon the investor.110 In the present case the host 

states right to regulate is stipulated in Article 9.8 of the CEPTA.111 

 

109 . In determining whether an investor’s legitimate expectations were breached, 

tribunals consider whether: (i) there was reasonable and justifiable expectations 

created by the host state; (ii) the investor relied on those expectations to make an 

investment; (iii) the state violated the created expectations; and whether (iv) there 

was damage caused to the investor as a result of the violation.112  

 
 

i. There was a reasonable and justifiable expectation created by Mekar 

110 . Legitimate expectations arise from representations made in the form of explicit or 

implicit promises or assurances, attributable to the host State and on which the 

investor reasonably relied on.113 These assurances need to be specific, i.e., they must 

be addressed either to the investor, or be specific as to object and purpose.114 

 

111 . In the present case Claimant legitimately expected that the rules of the MRTPA 

would be followed.115 This means that if Mekar wanted to examine Caeli, the terms of 

the MRTPA would be followed. The Claimant extended its business activities and 

relied on MRTPA rules to do so. 

 

112 . The MRTPA was amended in 2009 to inspire investor confidence additionally, the 

amendment provided for the creation of the CCM, a body charged with investigating 

                                                        
109 Dolzer & Schreuer pp. 146 

110 Dolzer pp 20-23 

111 Article 9.8 CEPTA, 2014 

112 Thunderbird ¶ 147 

113 Dolzer & Schreuer P. 145 

114 El paso, National Grid, 177, Fulvio p. 86 

115 Uncontested facts, ¶ 19 
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corporations that adopted anti-competitive measures.116 The amendment was one of 

the reasons that inspired Vemma to invest in Caeli.117 

113 . The representation that arose from the amended MRTPA can be considered specific 

especially with regards to the object and form.118 Therefore, the specificity of the 

representation meets the criteria laid out in Article 9.9 (3) of the CEPTA and therefore 

created legitimate expectations on the investor, Vemma.119 

 

ii. Vemma relied on the expectations created by Mekar to make its investment 

114 . Chapter 3 of the MRTPA provided that the CCM would conduct investigations on 

corporations that obtained a market share greater than 50%.120 Relying on this 

provision Caeli expanded its business, entered into partnership with moon alliance 

partners for profit maximization and actualized its purpose by becoming the only 

consistent profitable carrier on over half the routes from Phenac International 

Airport.121 Claimant would not have invested in Caeli, had it known that the 

Respondent would change the regulatory framework without warning. 

 

115 . Tribunals faced with similar situations have found that a change if the host states 

regulatory framework amounted to a violation of FET due to frustration of investor’s 

legitimate expectations. The tribunal in Tecmed found that: 

“.... the foreign investor also expects the host State to act consistently, i.e., without 

arbitrarily revoking any pre-existing decisions or permits issued by the State that 

were relied upon by the investor to assume its commitments as well as to plan and 

launch its commercial and business activities.”122 

 

                                                        
116 Uncontested facts, ¶ 19 

117 Uncontested Facts, ¶ 19 

118 National Grid, 177 

119 Article 9.9, CEPTA, 2014 

120 MRTPA, ¶ 1600 
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iii. Vemma violated the expectation of regulatory stability 

116 . With regards to the above, Respondent violated these expectations by investigating    

Caeli despite it having a 43% market share in Mekar.123 This irregular investigation 

constitutes the Respondent’s failure to provide a stable regulatory framework. This 

investigation undermined claimant’s investments and constitutes one of the many 

reasons that caused damage to the claimant’s investment as the result of the 

investigation was imposition of airfare caps and fines imposed by the CCM.124  By 

violating claimant’s legitimate expectations Respondent breached the CEPTA which 

granted foreign investor’s fair and equitable treatment. 

 

iv. The violation resulted in Damages 

117 .  The direct effect of the investigations on the Claimant’s investment was the 

imposition of airfare caps.125 The airfare caps hurt claimant’s profitability especially 

after the 2016 economic crisis since they were not able to raise the price of airfare 

tickets despite the inflation occurring in Mekar.126 Additionally, as a result of the first 

investigation, there were fines that were imposed by the CCM  which eventually led 

to damages as Vemma had to factor these fines in their operations strategy.127 This 

taken subsequently with the other violations occasioned by Mekar led to the loss of 

the Claimant’s investment. 

  

B. Respondent denied the Claimant justice by enforcing the set aside award 

118 . The CEPTA’s FET standard imposes a duty upon Mekar to ensure that investors are 

treated with due process since the state is responsible for the judiciary.128 Article 4 

of ILC provides that states are responsible for the acts and omissions of their 
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128 Article 9.9, CEPTA, 2014 



Team Jessup 

31 
 

organs.129 The courts qualify as state organs under Article 4 and therefore the CEPTA 

violations committed by Mekari courts are attributable to Mekar. 

 

119 . Article 9.9(2) provides that a denial of justice will amount to a violation of the FET 

standard.130  

 

120 . Vemma opted to take the dispute to arbitration after failing to reach an agreement 

with a third-party purchaser of Caeli, where the lone arbitrator, Mr. Cavanaugh, 

rendered a judgment in favor of Mekar Air services. However, following charges of 

Mr. Cavanaugh’s corruption scandals in the case, Vemma filed a motion to set aside 

the award, which the Sinnograd Supreme Court granted. Mekar, on the other hand, 

went ahead and enforced the set aside award, denying Vemma justice.131 

 
 

121 . Tribunals have agreed that when a state denies an investor justice, this constitutes 

a breach of the FET Standard.132 In this respect, the tribunal in Toto and White 

Industries established a criteria to evaluate what could amount to denial of justice.133 

What needs to be considered is (i) the complexity of the issues, (ii), the Parties’ 

behaviour and (iii)the Court’s behaviour. 

  

i. The enforcement of an award that was set aside is a complex issue and 

amounts to a denial of justice 

122 . Article 5 of the New York Convention provides for an exhaustive list of reasons that 

could cause the enforcement of an international arbitral to be refused.134 The list is 

                                                        
129 Article 4, ILC Articles on State Responsibility 

130 Article 9.9, CEPTA 

131 Uncontested facts, ¶ 62 
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exhaustive; therefore, the court only need to consider whether one of the provisions 

applies. 

 

123 . Article 5(2)(b) of the New York Convention provides that the recognition and 

enforcement of an award may be refused if a competent authority finds that the 

award would be contrary to the state’s public policy.135 It reads: “Recognition and 

enforcement of an arbitral award may also be refused if the competent authority in the 

country where recognition and enforcement is sought finds that: [...] (b) The recognition 

or enforcement of the award would be contrary to the public policy of that country”. 

 
Public policy entails a policy that affects the essential moral, political, 

economic or judicial principles that establish the order of the country. 

 
 

124 . In the present case, the Supreme Arbitrazh Court of Sinnograd set aside the award 

enforced by Mr. Cavanaugh. They cited the bribery allegation claims of Mr. Cavanaugh 

as he reasons behind setting aside the award.136 

 

125 . In the present case, the Respondent should have relied on Article 5(2)(b) of the New 

York Convention as the bribery allegation claims were against the public policies of 

Sinnoh. Enforcing the award would have affected the moral, political, economic and 

judicial order. Mr. Cavanaugh, who was the sole arbitrator, appointed by the SCC 

secretariat adjudicated over the dispute concerning the bona fide third-party 

purchase Vemma was to sell its investment to. However, after Mr. Cavanaugh 

enforced an award in favour of Mekar, the Centre for Integrity in Legal Services (CILS) 

alleged that Mr. Cavanaugh had received bribes from Mekar. It leaked case material 

to the press which revealed that Vemma was opposed to Mr. Cavanaugh’s 

appointment. Therefore, Vemma’s claim to the New York Convention exception is 

relevant and the enforcement proceeding should be considered complex. 
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ii. Mekar’s behaviour is contrary to the provisions of the New York Convention  

126 . The tribunal in White Industries found that a party to proceeding regarding 

recognition and enforcement of an award has a right to seek treatment that is in 

accordance with a host state’s international obligations.137 

 

127 . In the present dispute, Vemma sought to stay the enforced award. As a party to the 

New York Convention, and in pursuant to Article 5 of the Convention, Vemma is right 

in its application to set aside the award as it would contravene public policy 

requirements. 

 

128 . Mekar’s behaviour of bribing the sole arbitrator can be considered an attempt to 

deny the Claimant justice and therefore the validity of the award enforced by Mr. 

Cavanaugh is at its best a violation of the public policy requirements in the New York 

Convention. 

 

iii. The failure by the Superior court of Mekar to listen to Vemma’s request 

amounts to a denial of justice 

129 . According to the tribunal in Casado, if the court fails to reply to one of the parties’ 

requests, then that amounts to a denial of justice.138 

 

130 . In the present dispute, Vemma appealed the enforcement of the set aside award to 

the Superior Court of Mekar, however, the superior court dismissed Vemma’s appeal. 

Therefore, the court clearly privileged Mekar and because Vemma did not have any 

further appeal they had to comply with the enforced award.139 

 

131 . In conclusion, due to the enforcement of an award that was not only set aside but 

also tainted with bribery claims, the Respondent has denied the Claimant justice and 

this amounts to a violation of the FET standard. 
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C. Respondent was arbitrary in its decision making 

132 . The generally accepted definition of what constitutes arbitrary conduct was outlined 

in the case of EDF 140as. 

1. A measure that inflicts damages on investor without serving any legitimate 

purpose 

2. Measure not based on legal standard but on discretion, prejudice or personal 

preference. 

3. Measure taken for reasons that are different from those put forward by the 

decision maker. 

4. Measures taken in willful disregard of due process and proper procedure. 

 

133 . A "measure" is defined as any act, step, or proceeding traceable to the State. 

Tribunals determine whether a measure is arbitrary, or irrational based on 

substantive and procedural considerations.141 Substantive elements relate to the 

rationale and proportionality of the measures, whilst procedural factors overlap with 

denial of justice, lack of due process, or lack of due diligence.142 

 

134 . Additionally, to determine a measure's unreasonability, tribunals ought to consider 

(i)the existence of a rational policy and (ii) the reasonableness of the state's act 

regarding the policy.143 The tribunal in AES found that "a rational policy is taken by a 

state following a logical explanation and with the objective of addressing a public 

interest concern" when assessing the first element. However, because this two-

pronged examination is conjunctive, developing a sensible policy is not enough.  

There must also be a relevant correlation "between the state's public policy purpose 

and the means employed to achieve it."144 
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i. There existed a legitimate policy objective of consumer protection 

135 . Article 9.8 of the CEPTA provides that: 

“……. the Parties recognise their right to regulate in their territories in order 

to achieve legitimate public policy objectives, such as national security, the 

protection of public health, safety, the environment, public morals, social and 

consumer protection, or the promotion and protection of cultural diversity.” 

 

ii. Mekar acted arbitrarily in achieving the legitimate policy objective of consumer 

protection 

136 . The Respondent may argue that by enforcing the airfare restrictions, it was 

achieving its legitimate policy goal of consumer protection. The continuous 

imposition of the airfare, on the other hand, was the most intrusive method of 

achieving the justifiable policy goal. This fact demonstrates that it was not a necessary 

measure because it was the most intrusive measure among all alternatives. This is 

because, during the 2016 economic crisis, the purpose of the airfare caps, which was 

to prevent Caeli from gaining any supra-competitive profits, was achieved. As a result, 

not only was the constant imposition absurd, but it also served no purpose in terms 

of congruence. 

 

137 . Mekar's probe was in violation of appropriate procedure and protocol since the CCM 

launched an investigation into Caeli despite the fact that it had only a 43% market 

share.145 This was in violation of the MRTPA, which stated that investigations would 

only be performed on companies with a dominant shareholding of more than 50%. 

 
 

138 . Despite the fact that the claimant' investment did not meet the required market 

share, the Respondent conducted an irregular investigation. Additionally the 

continued imposition of airfare caps on Caeli caused damage to the claimant’s 

investment and did not serve a legitimate purpose. 
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139 . The airfare caps applied by the Respondent were meant to stop Caeli form earning 

any supra competitive profits.146 This purpose was met once the 2016 economic crisis 

ensued in Mekar and the airfare caps should have been removed. However, the 

Respondent continued to impose the airfare caps on the claimant’s investment which 

subsequently hurt its profitability.147 

 

140 . In conclusion due to the above actions, the Respondent can be found to have treated 

the Claimant’s investment arbitrarily and consequently violated the Fair and 

Equitable standard of Treatment(FET). 

 

D. Respondents’ conduct is discriminatory 

141 . Discrimination occurs when investors in like circumstances148 receive less 

favourable treatment without justification.149 Mekar’s measure of denying Caeli 

subsidies was discriminatory because (i) Caeli, Jet Green and Star Wings are alike, (ii) 

Mekar treated Claimant’s investment less favorably and (iii) Mekar’s discrimination 

is not justified. 

i. The claimant’s investment and other airlines are similar 

142 . Investors are similar if they belong to the same economic sector. 150 The “like 

circumstances” criterion necessitates a competitive relationship between the 

investors being compared.151The tribunal in Champion Trading found that: 

“....... If Entities that operate in the same industry and are subject to the same 

kind of treatment then they are like cases unless a significant difference is 

shown.”152 
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143 . Caeli airways, Star Wings and Jet Green are alike because they operate in the same 

industry. Additionally, they all received subsidies from their home state and therefore 

that cannot be a basis for their denial of subsidies.153 

 

ii. Mekar treated the claimant’s investment differently from other similar entities 

144 . Mekar treated the claimant’s investment less favorably compared to its competitors. 

The Executive Order 9-2018 was meant to alleviate the airlines industry concerns 

through subsidies.154 However, when Caeli applied for the grant of these subsidies, 

The secretary for civil aviation denied it subsidies while granting other airlines the 

subsidies. On this basis Mekar treated the Claimant less favourably and differently 

than Star Wings and Jet Green.155 

 

iii. Mekar’s alleged justification is not sufficient to disprove the discrimination 

claims 

145 . To prove there was discriminatory treatment, tribunals must determine whether 

the state’s differential treatment is justified.156 A lack of justification is grounds for 

this tribunal finding the presence of discrimination. When the justification for a 

measure differs from the one invoked by the State during its implementation, the 

differential treatment is regarded as unreasonable.157  

 

146 . Mekar’s discrimination is no justified. Mekar recognized that it failed to grant Caeli 

subsidies since granting it would allow Caeli to outcompete other airlines citing the 

fact that it was owned in significant part by a foreign investor. However, this is not a 

sufficient justification as when Caeli was applying for Subsidies it was hemorrhaging 
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losses and would not have been able to skew market conditions or outcompete its 

competitors.158 

 

147 . The lack of justification shows that the denial of subsidies amounts to discriminatory 

conduct.159 Therefore, Caeli having cornered the market of the aviation industry was 

discriminated against in an attempt to push it away from Mekar. 

  

Issue III: FET Conclusion 

148 . Mekar violated Article 9.9 of the CEPTA by failing to afford the Claimant fair and 

equitable treatment which was occasioned through the denial of justice, violation of 

legitimate expectation and treatment that was arbitrary and discriminatory. 
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IV. DAMAGES  

A. The appropriate Compensation standard should be the Fair Market Value 

standard. 

149 . According to the International Glossary of Business Valuation Terms, the FMV is: 

“... the price, expressed in terms of cash equivalents, at which property would 

change hands between a hypothetical willing and able buyer and a 

hypothetical willing and able seller, acting at arm's length in an open and 

unrestricted market, when neither is under compulsion to buy or sell and 

when both have reasonable knowledge of the relevant facts.”160 

150 . Additionally, the tribunal in Starrett Holding found that FMV is the price a willing 

buyer would pay to a willing seller when they both have full information about the 

relevant circumstances.161 

 

151 . To determine the applicable standard of compensation investment tribunals analyze 

the applicable BIT.162 In the present case, FMV should govern the valuation of 

damages since (i) The presence of the Most Favoured Nation treatment clause (MFN) 

calls for application of the Arrakis-Mekar BIT, (ii) The Claimant investment valuation 
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follows the FMV standard criteria and (iii) The FMV standard considers probability 

of profits prior to the BIT violation. 

 

i. The presence MFN clause provision calls for the application of the Arrakis-

Mekar BIT to determine the proper valuation standard 

152 . Many investment treaties, as well as investment chapters in free trade agreements, 

feature most-favoured-nation (“MFN”) clauses. They will often stipulate that States 

parties to the investment treaty do not expose investors and/or their investments to 

less favourable treatment than they do to investors and/or investments from other 

countries. 163 

 

153. Article 5 of the ILC Draft Articles of the Most Favoured Nation Clause164 defines Most-

favoured nation treatment as: 

“…… treatment accorded by the granting state to the beneficiary state, or to persons 

or things in a determined relationship with that state, not less favourable than 

treatment extended by the granting state to a third state or to persons or things in 

the same relationship with that third state.” 

 

 

153 . Article 9.11 of the CEPTA discusses compensation and states that it should not be 

less favorable than that which it would award to a third party..165 This consideration 

is what is known as the most favored nation treatment and in this case, it is applicable 

to determine the appropriate compensation standard. 

 

154 . Article 13 of the Arrakis- Mekar BIT is instructive as to the proper valuation of 

compensation as it provides that compensation awarded to an investor should be 
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equivalent to the fair market value of the investment immediately the day before 

measures inconsistent with the provisions were taken.166 

 

155 . When the tribunal in CME was confronted with the question on application of MFN, 

it stated that: 

“The determination of compensation under the Treaty between the Netherlands and 

the Czech Republic on basis of the "fair market value" finds further support in "the 

most favoured nation" provision of Art. 3 (5) of the Treaty.”167 

Due to the presence of the Arrakis- Mekar BIT, the fair market value proves to be the best 

standard for compensation. 

 

ii. Claimant’s investment Valuation applies the FMV standard and should 

therefore be considered 

156 . In 2016, Vemma valued its investment in Mekar at 1.1 billion USD. This was later 

backed up by Aviation Analytics later that year.168 In 2019, Aviation analytics clarified 

that Vemma had reached a peak valuation of USD 1.1 Billion.169 

 

157 . The use of the FMV is not founded on claimant’s own bias but rather from calculation 

done by professionals in the area. Therefore, the Respondent has a duty to 

compensate the Claimant the full USD 1.1 Billion as that was the proper valuation of 

the investment at the time of its sale. 
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iii. The FMV standard considers probability of profits prior to BIT breach and is 

therefore not speculative 

158 . Respondent might contend that it is unreasonable to consider future profits, 

however practice has shown that the buyer’s expectations regarding future profits 

are significant as to the influence on the price of profit-generating assets. 

 

159 . The discounted cash flow methodology (DCF) is considered to be the most efficient 

tool to assess how much a hypothetical buyer would pay for claimant’s business 

considering future profits.170 

 
 

160 . DCF method is the only method that can accurately track value through time. The 

method has two steps, which include Calculating future income stream and 

discounting it to the present value in order to account for potential risks.171 

 

161 . The DCF method is applied in cases where there is a sufficient history of profitability. 

Tribunals have considered that a period of 2 years is enough to prove a sufficient 

history of profitability.172 

 
 

162 . In the present case the Claimant established its investment in 2011 after signing the 

shareholders agreement. Before the Respondent first breached the CEPTA in 2016, 

claimant’ business had been generating profits for a period of 5 years.173 Additionally 

at this period its investment was valued at 1.1 billon USD. 

  

Issue IV: Damages Conclusion 

Due to the provision of the MFN clause, the valuation by Aviation Analytics and the 

presence of sufficient history of profitability, the Fair market Value Standard becomes the 
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best standard for valuation of the claimant’s investment which is valued to be USD 1.1 

Billion. The Respondent is therefore required to pay USD 700 Million to the Claimant 

which when added to the USD 400 Million totals to USD1.1 billion. 
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V. REQUEST FOR RELIEF 

Considering the above, Claimant respectfully requests this tribunal to find that: 

1. It has jurisdiction to determine the matter 

2. It should grant leave to the CBFI 

3. The Respondent has violated Article 9.9 of the CEPTA 

4. The Fair Market Value standard is the appropriate compensation standard. 

 

 

 

Respectfully submitted on 16 September 2021 by 

 

JESSUP 

 

On behalf of Claimant 

Vemma Holding Incorporated. 


