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SUMMARY OF FACTS  

1. Envisioning a profitable opportunity, Vemma Holdings Inc. (Claimant) acquired an 

85% stake in Caeli Airways JSC on 5 January 2011, an airline incorporated under 

the laws of the Federal Republic of Mekar (Respondent). Vemma, an airline holding 

company incorporated in the Commonwealth of Bonooru, could provide route 

expansion and ensure Caeli’s membership in the Moon Alliance. Therefore, Claimant 

turned Caeli into a profitable airline in the Federal Republic of Mekar. 

2. Although Caeli’s market share was only 43%, the Competition Commission of 

Mekar (CCM) conducted an investigation against Caeli under the allegation of 

predatory pricing practices (“the First Investigation”), which resulted in the 

imposition of airfare caps. Despite other airlines alliance members were never 

investigated, CCM started another investigation (“the Second Investigation”) related 

to price undercutting in routes operated in the Phenac International Airport. As a 

result of both investigations, CCM imposed fines on Caeli in the total amount of 

MON 350 million. 

3. In March 2017, a currency crisis broke in Mekar. As Mekari authorities understood 

that the airlines companies would not survive with a floating currency, they approved 

the denomination of airfare in US dollars in October 2017. Nevertheless, three 

months later, Respondent abrogated this approval. The currency devaluation caused 

great losses to Caeli’s net sales, since the plane tickets sold in MON months in 

advance were not sufficient to cover the inflated costs for oil and food at the moment 

of the flight.  

4. On 25 September 2018, Respondent passed Executive Order 9-2018, granting 

subsidies for the airlines operating in Mekar. However, Respondent did not grant 

subsidies to Caeli because Vemma already received subsidies from Boonoru under 

the Horizon 2020, a scheme to foster the tourism market in Bonooru.  

5. Facing an increasingly unfavorable scenario, Caeli requested the removal of the 

airfare caps and its increase according to inflation, but the CCM played down the 

problem and the Central Bank denied the revision of the inflation rates.  

6. Aiming to reverse this situation, Caeli filed a request for interim relief before Mekari 

courts. Despite the urgence, Claimant suffered delays as Mekari courts scheduled the 
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hearing on interim measures for more than one year later. After one year and three 

months from the request, Justice VanDuzer finally rendered a decision dismissing 

the claims prematurely, without the possibility of appeal under Mekari law.   

7. As Respondent constantly prevented each and every opportunity of profitability for 

Caeli, Claimant decided to sell its shares and received a bona fide offer from a third 

party, the Hawthorne Group LLP. However, Mekar rejected the offer under the 

Shareholders' Agreement, alleging that the parties were related and it was not an 

arms-length negotiation. 

8. Once the negotiations with Respondent failed, Mekar submitted the dispute over the 

validity of the offer to arbitration in Sinnoh. The award in favor of Mekar was tainted 

with fraud and corruption because Respondent bribed the arbitrator.  For this reason, 

a Sinnoh court set aside the award, but Mekar enforced it anyway. 

9. As Claimant’s appeal against the enforcement of the award was unsuccessful, 

Vemma had to sell its shares in Caeli on 8 October 2020, at the unfair rate offered by 

Mekar Airservices: USD 400 million. Thus, Claimant seeks compensation in the 

amount of USD 700 million USD, according to the fair market value of the 

investment prior to Respondent’s violation of fair and equitable treatment under the 

Comprehensive Economic Partnership and Trade Agreement between the 

Commonwealth of Bonooru and the Federal Republic of Mekar (CEPTA).  

 

 

 

 

 

 
  
 



   
 

 
 
 

ARGUMENTS 

1. RESPONDENT’S OBJECTION TO JURISDICTION SHOULD BE 

DISMISSED.  

10. Respondent contends that this Tribunal lacks jurisdiction ratione personae to rule 

over Claimant’s contentions. According to Respondent, Claimant is a State-Owned 

Enterprise, thus not qualifying as an investor pursuant to Articles 9.1 CEPTA and 2 

ICSID-AF. However, when the Secretariat of ICSID received Claimant’s Notice of 

Intent to Submit a Claim to Arbitration on 17 November 2020, Vemma was not under 

Bonooru’s control and direction [1.1.]. This is because, since its privatization on 19 

December 1984, Bonooru seized to exercise effective control over its operations 

[1.2.].  

1.1. On 17 November 2020 Claimant undeniably classified as an investor under 

Articles 9.1 CEPTA and 2 ICSID-AF. 

11. Claimant’s change in its corporate structure after the ICSID Secretariat received the 

Notice1 does not interfere with this Tribunal’s jurisdiction, because Vemma already 

qualified as an investor when it submitted the aforementioned Notice.2  

12. According to Article 9.1 CEPTA,3 an investor is an enterprise incorporated under the 

laws of a Contracting Party, has substantial business activities in the territory of that 

Party and has made an investment in the territory of another Contracting Party.4 In 

this sense, Vemma is a public company incorporated under the laws of Bonooru,5 has 

its registered office located in Bonooru6 and has substantial business activities in 

Bonooru.7 Moreover, Vemma made an investment in Mekar. Vemma owned 85% of 

 
1 Facts, lines 1410-1414; CEPTA, Article 9.16(6)(b); PO3, lines 3151-3152. 
2 Facts, lines 1050-1051; PO3, lines 3151-3152. 
3 CEPTA, Article 9.1. 
4 CEPTA, Article 9.1, lines 2589-2594. 
5 Facts, line 932; ANNEX IV, line 1548. 
6 Annex IV, line 1505. 
7 Facts, lines 929-931. 



   
 

 
 
 

Caeli,8 an enterprise incorporated in Mekar, and exercised ownership and control9 

over it from 29 March 201110 to 8 October 2020.11  

13. Besides, neither CEPTA nor ICSID-AF deny investor status to companies solely on 

the basis that a State is a shareholder.12 Thus, Vemma is an investor, pursuant to 

Articles 9.1 CEPTA and 2 ICSID-AF, and owns an investment protected under 

CEPTA. 

14. Furthermore, jurisdiction ratione personae is determined according to the status of 

the parties at the date the claim for dispute settlement is submitted.13 Pursuant to 

Article 9.16(6)(b) CEPTA, this moment is the date when the Secretariat receives the 

notice for arbitration.14 Therefore, all events that occurred after 17 November 2020 

do not affect this Tribunal’s jurisdiction.15  

15. For instance, in CSOB v. Slovakia, respondent argued the dispute consisted in a State-

to-State arbitration because claimant had assigned its claims to Czechia on 24 April 

and 25 June 1998.16 However, the tribunal confirmed its jurisdiction because the 

assignments had occurred after the institution of the ICSID proceeding, on 25 April 

1997.17  

16. In the case at hand, Vemma has not assigned its claims to Bonooru. The Bonoori 

Government has merely increased its stake in Vemma on 2 March 2021,18 which 

occurred after ICSID’s Secretariat received the Notice.19 Hence, Respondent’s 

 
8 Facts, lines 1050-1051. 
9 Facts, lines 1095-1099, 1136-1138. 
10 Facts, line 1050. 
11 Facts, line 1391. 
12 CEPTA, Article 9.1, lines 2592-2594; ICSID-AF, Article 2; CSOB v. Slovakia, ¶¶18,20; BUCG v. 

Yemen, ¶¶32,35. 
13 Schreuer 2, p.266-270. 
14 CEPTA, Article 9.16 (6)(b). 
15 PO3, lines 3151-3152; Lalive, p.146; Nottebohm, p. 123; Arrest, ¶26; Mytilineos v. Serbia, ¶¶158-162; 

Antoine Goetz v. Burundi (I), ¶72; Enron v. Argentina, ¶¶197-198; Bayindir v. Pakistan, ¶178; Vivendi v. 

Argentina, ¶¶60,63; Muszynianka v. Slovakia, ¶198; Ampal v. Egypt, ¶111. 
16 CSOB v. Slovakia, ¶28. 
17 CSOB v. Slovakia, ¶31. 
18 Facts, lines 1410-1414. 
19 PO3, lines 3151-3152. 



   
 

 
 
 

objection to this Tribunal jurisdiction should be dismissed, since it is solely based on 

facts that occurred after 17 November 2020.20  

1.2. By privatizing Vemma’s predecessor, BA Holdings, on 19 December 1984, 

Bonooru ceased to exercise effective control over the company.  

 
17. According to Respondent, the present dispute constitutes a State-to-State arbitration 

because Vemma allegedly discharged governmental functions on behalf of Bonooru 

during the investment in Mekar.21 For this reason, Vemma would lack the necessary 

independence to be considered a valid investor pursuant to Article 9.1. CEPTA and 

2 ICSID-AF. However, a company’s actions can only be attributable to a sovereign 

State if the enterprise is either an organ of the said State;22 exercises governmental 

powers on its behalf;23 or acts under its direction and control.24  

18. In the case at hand, Vemma does not fall within any of the aforementioned criteria. 

Vemma is BA Holding’s successor, the former national Carrier of Bonooru.25 In 

1984, this SOE was privatized26 and ceased to be under Bonooru’s control.27 Thus, 

Vemma is not an organ of Bonooru [1.2.1] and has never exercised elements of 

governmental authority in conducting its business activities in Mekar [1.2.2]. 

Moreover, its investment in Mekar is a purely commercial venture conducted by 

Claimant independently from Bonooru [1.2.3]. 

1.2.1. Claimant is not a State organ of Bonooru.  

19. An organ of a State is an entity which is “part of the State’s organic structure”.28  

First, Claimant could only be considered a de jure organ if there was a piece of 

municipal law granting it such status [1.2.1.1.].29 Second, since the Act of 

 
20 PO3, lines 3151-3152. 
21 Response, lines 185-190. 
22 ILC, Article 4.  
23 ILC, Article 5. 
24 ILC, Article 8. 
25 Facts, lines 929-931. 
26 Facts, lines 927-929. 
27 Facts, lines 927-937; ANNEX IV, lines 1569-1576. 
28 Jan de Nul v. Egypt, ¶157.  
29 ILC, Article 4(2). Wallace, p. 512; Hamester v. Ghana, ¶183; Ulysseas v. Ecuador, ¶126; Masdar v. 

Spain, ¶168; Almås v. Poland, ¶207. 



   
 

 
 
 

Privatization in 1984, Vemma is not part of the Bonooru’s organic structure anymore 

[1.2.1.2.].30 

1.2.1.1. Vemma is not a de jure organ. 

20. Respondent argues that Vemma exercises executive functions on behalf of Bonooru 

because it provides air transportation to Bonoori citizens.31 However, this is not 

sufficient to classify Vemma as a de jure organ of Bonooru, since there is no 

municipal law conferring this status upon Claimant.32 

21. Pursuant to Article 4(2) ILC, it is not possible to qualify a public trading company as 

a de jure organ of a state, unless the internal law specifically grants it this status.33 

For this reason, the arbitral tribunals in Almas v. Poland, Gustav v. Ghana and Jan 

de Nul v. Egypt concluded that if there is no municipal law classifying the entity as a 

State organ, it cannot be considered part of the State.34  

22. In the present case, Vemma is merely a public trading company and was not created 

by an act or law of Bonooru.35 Article 70 of Bonooru’s Constitution does not specify 

that Claimant is an organ of Bonooru. Rather, it recognizes that Bonoori citizens have 

mobility rights.36 These are not sufficient grounds to characterize Vemma as a de 

jure organ of Bonooru.37 Hence, Respondent’s objection to this Tribunal’s 

jurisdiction should be dismissed. 

1.2.1.2. Vemma enjoys a separate legal personality from Bonooru. 

23. Since the privatization of BA Holdings, Claimant has had an independent legal 

personality from Bonooru, exercising operational autonomy, and being able to 

pursuit claims on its own juristic name.38  

 
30 ILC, Article 4(2); Hamester v. Ghana, ¶183; Ulysseas v. Ecuador, ¶126; EDF v. Romania, ¶190. 
31 Response, lines 186-188. ANNEX III, lines 1493-1495. 
32 ILC, Article 4(2). Wallace, p. 512; Hamester v. Ghana, ¶183; Ulysseas v. Ecuador, ¶126. 
33 Ibid. 
34 Jan de Nul v. Egypt, ¶¶161,162; Hamester v. Ghana, ¶¶183-184; Almås v. Poland, ¶¶207,209.  
35 Annex IV, lines 1541-1549; Jan de Nul v. Egypt, ¶160. 
36 Annex I, lines 1425-1430. 
37 ILC, Article 4. 
38 Notice, lines 11-16; Hamester v. Ghana, ¶184; EDF v. Romania, ¶¶167-168. 



   
 

 
 
 

24. In EDF v. Romania, Claimant stated that two Romanian airlines were State organs, 

because they allegedly were controlled and directed by Romania.39 The tribunal, 

however, rejected this argument because both airlines enjoyed separate legal 

personalities from respondent and were able to pursue legal claims independently 

from Romania.40  

25. Similarly, in Landesbank v. Spain, respondent contended claimants were not 

investors of a contracting State, but rather the contracting State itself. Therefore, the 

dispute would constitute a State-to-State arbitration, falling outside the scope of the 

investment agreement.41 Although some of the claimants were owned by different 

federal German states, the tribunal still considered that they classified as investors, 

since they had a separate legal personality from the German State.42 

26. In the instant case, the same reasoning can be applied. After the privatization of 

Claimant’s predecessor, the airline ceased to be part of the State’s structure. 

According to Vemma’s Bylaws, Claimant is a public company that acts 

independently from Bonooru,43 with the autonomy to seek licenses in order to 

conduct its air transport-related operations.44 This is evident since Vemma is 

pursuing the present claim on its own behalf.45  

27. Thus, Vemma is not an organ of Bonooru and, consequently, the tribunal has 

jurisdiction to rule over the case. 

1.2.2. Claimant has not exercised elements of governmental authority on 

behalf of Bonooru by acquiring Caeli. 

28. Vemma is an independent private entity that was never authorized to exercise 

governmental functions.46 This is because Bonooru never implemented any domestic 

law empowering Vemma to act on its behalf [1.2.2.1.], and Claimant’s activities in 

Mekar had an exclusively commercial nature [1.2.2.2.]. 

 
39 EDF v. Romania, ¶102. 
40 EDF v. Romania, ¶167,190. 
41 Landesbank v. Spain, ¶97. 
42 Landesbank v. Spain, ¶98. 
43 Annex IV, lines 1541-1549. 
44 Annex IV, lines 1507-1515. 
45 Notice, lines 11-16. 
46 Facts, lines 927,1022-1033; Maffezini v. Spain, ¶80; Tatneft v. Ukraine, ¶122; Jan de Nul v. Egypt, 

¶166,170; Hamester v. Ghana, ¶180; WNC v. Czech Republic, ¶247. 



   
 

 
 
 

1.2.2.1. Vemma is not empowered by domestic legislation to discharge 

governmental functions on behalf of Bonooru. 

29. An enterprise can only be empowered to exercise governmental functions if a State 

creates an internal law delegating governmental authority to the said entity.47 For 

instance, in Jan de Nul v. Egypt, the tribunal concluded that SCA could not be 

considered an entity acting on behalf of Egypt, since it acted as a private contractor 

in the tender process and through the contract with Jan de Nul. This is because Law 

No. 30/1975, which authorized SCA to act on Egypt’s behalf, was limited to issuing 

decrees and collecting charges related to the maintenance of the Suez Canal.48 

Therefore, the tribunal concluded that SCA’s alleged violations were related to the 

tender process and the contract were not committed on behalf of Egypt.49  

30. In the present case, Bonooru has never enacted any law that expressly conferred 

Claimant the authority to act on its behalf.50 Furthermore, the guarantee of 

transportation for Bonoori citizens enacted in Vemma’s Bylaws has its effects limited 

to Bonooru’s territory,51 bearing no impact on Claimant’s external commercial 

activities, which are accomplished by Royal Narnian,52 and not Caeli – Claimant’s 

operation in Mekar.53 

31. Hence, this tribunal should not be deprived of jurisdiction, since Bonooru has not 

empowered Claimant to act on its behalf.54  

1.2.2.2. Claimant’s activities in Mekar had an exclusively commercial 

nature. 

32. Even if this Tribunal considers that Vemma was empowered by Bonooru, Claimant 

exercised exclusively commercial activities in Mekar. Therefore, it did not act in a 

governmental capacity.55 

 
47 ILC, Article 5; Jan de Nul v. Egypt, ¶163. 
48 Jan de Nul v. Egypt, ¶¶45,149,160,166. 
49 Jan de Nul v. Egypt, ¶¶169-171.   
50 Annex IV, lines 1519-1521. 
51 Annex IV, lines 1519-1521; ANNEX III, lines 1480-1481,1493-1495. 
52 Annex III, lines 1491-1493. 
53 Facts, lines 1042-1043. 
54 Facts, lines 927-931. 
55 ILC, Article 5. 



   
 

 
 
 

33. Article 5, ILC states that an entity’s actions can only be attributable to a State if the 

said act concerns governmental activities.56 Furthermore, several arbitral tribunals, 

following the Maffezini v. Spain decision, have decided that the nature of the 

activities should be analyzed, rather than its purposes.57  

34. In BUCG v. Yemen, claimant had apparently fulfilled all the formal requisites to be 

excluded from ICSID tribunal’s jurisdiction, since it was a SOE entirely owned by 

the Chinese Government and its Board was subject to overall control of the State.58 

Nevertheless, the tribunal recognized claimant as a national of another contracting 

state, because its investment in Yemen – building a new terminal for the Sana’a 

International Airport – was entirely related to BUCG commercial interests.59 

35. In fact, Claimant’s acquisition of Caeli had a purely commercial nature with an 

explicit aim to profit.60 Vemma participated in an open tender process to purchase 

Caeli and Respondent approved the purchase based on the commercial benefits 

offered by Claimant.61 Moreover, after the acquisition of new aircrafts62 and the 

enlargement of Caeli’s air routes,63 Caeli became the most profitable airline company 

in Mekar.64  

36. Thus, Claimant always acted in its commercial capacity in relation to the investment. 

Hence, this Tribunal has jurisdiction ratione personae to rule over the present 

dispute.  

1.2.3. Claimant acted independently from Bonooru. 

 
37. Respondent contends Claimant is subordinated to the Bonoori Government,65 which 

has maintained a significant stake in the company66 and subsidized its activities.67 

 
56 ILC, Article 5. Bayindir v. Pakistan, ¶122. 
57 Maffezini v. Spain, ¶80; Telekom v. Kazakhstan, ¶212; Tatneft v. Ukraine, ¶122; Jan de Nul v. Egypt, 

¶¶166,170; Hamester v. Ghana, ¶180; WNC v. Czech Republic, ¶247; Bayindir v. Pakistan, ¶122. 
58 BUCG v. Yemen, ¶¶32,37. 
59 BUCG v. Yemen, ¶42. 
60 Facts, lines 1042-1045. 
61 Facts, lines1018, 1032-1033. 
62 Facts, lines 1066-1068. 
63 Facts, lines 1093-1095. 
64 Facts, lines 1144-1146. 
65 Response, lines 185-190. 
66 Response, lines 186. 
67 Annex III, lines 1493-1495. 



   
 

 
 
 

However, since BA Holdings’ Privatization, Bonooru has ceased to exercise effective 

control over the company.68 Thus, during the investment in Mekar, Vemma acted 

independently from Bonooru’s directions.69 

38. In Military, the tribunal defined effective control as overall instructions given by the 

State to an entity, such as planning strategies, defining targets, organizing, and 

financing a certain body.70 Effective control, however, cannot be broad and general.71 

As stated in Genocide, it is not enough to show the general control over an entity but 

it has to be proved that specific instructions were exercised in regards to each action 

executed,72 i.e., each action related to the investment.73  

39. In Masdar v. Spain, respondent argued claimant was a subsidiary of the UAE. 

Respondent also stated that claimant was subject to the state’s instruction, since the 

UAE had established objectives for the company, such as expanding the State’s 

position in the global market. Furthermore, the latter needed the UAE’s approval to 

take hold of any investment made.74 Even so, the tribunal concluded it was not 

convinced that the UAE exercised control over claimant and its decision to invest in 

Spain.75 

40. In the instant case, due to the privatization process, Bonooru did not exercise 

effective control over Vemma. This is because, Bonooru had no absolute decision-

making power on the board of directors. This organ was composed of 8 directors76 

and only five of them were executive directors who held management position.77 

None of these were appointed Bonooru.78  

 
68 Eastern Sugar B.V. v. Czech Republic, ¶162; Tatneft v. Ukraine, ¶129. Tallinn v. Estonia, ¶403. 
69 Genocide, ¶400; Military, ¶¶109-110,114-116; Bernhard v. Zimbabwe, ¶448; Almås v. Poland, ¶¶268-

269; White Industries v. India, ¶¶8.1.16-8.1.19; Jan de Nul v. Egypt, ¶173; Hamester v. Ghana, ¶179-181; 

Electrabel v. Hungary, ¶¶7.110-7.111. 
70 Military, ¶115. 
71 Genocide, ¶400; Military, ¶¶109-110,114-116; Bernhard v. Zimbabwe, ¶448; Almås v. Poland, ¶¶268-

269; White Industries v. India, ¶¶8.1.16-8.1.19; Jan de Nul v. Egypt, ¶173; Hamester v. Ghana, ¶179-181; 

Electrabel v. Hungary, ¶¶7.110-7.111. 
72 Genocide, ¶400; Military, ¶¶109-110,114-116; 
73 Bernhard v. Zimbabwe, ¶448; Almås v. Poland, ¶¶268-269; White Industries v. India, ¶¶8.1.16-8.1.19; 

Jan de Nul v. Egypt, ¶173; Hamester v. Ghana, ¶179-181; Electrabel v. Hungary, ¶¶7.110-7.111. 
74 Masdar v. Spain, ¶¶150-153 
75 Masdar v. Spain, ¶¶171-172. 
76 Annex IV, lines 1569. 
77 Annex IV, lines 1569-1573. 
78 Annex IV, lines 1569-1576. 



   
 

 
 
 

41. Furthermore, Bonooru did not have any “golden shares”, which generally guarantee 

governmental control over a company through veto related rights79 and powers to 

change the company's capital structure.80 In fact, Bonooru does not have the power 

to unilaterally increase or decrease Claimant’s capital or to impair it from freely 

disposing of its shares in Caeli.81 

42. Besides, the mere fact that Bonooru provided Claimant with subsidies is insufficient 

to establish that Vemma was under the latter’s control.82 This is because, the test for 

effective control would require Bonooru to have instructed the acquisition of Caeli 

and all subsequent decisions related to its operations.83  

43. No such evidence exists.84 Instead, the evidentiary record discloses that Vemma 

participated in the tender process as a general contractor in direct competition with 

other bidders.85 Its bid was selected solely on commercial merits, such as the highest 

bidder and the most attractive business development proposal.86  

44. Moreover, State support is not uncommon in the airline sector.87 For instance, in the 

1980s, many developed economies, such as the United States,88 Australia and New 

Zealand started a deregulation process to privatize their national carriers.89 Bonooru 

followed suit, privatizing its national carrier in 1984.90  

45. Before privatization, these countries have imposed airfares and route networks for 

several years. However, since the deregulation, airlines have been considerably free 

to adjust airfares and supply flights according to market demand.91 In Mekar, Vemma 

decided independently from the Bonoori Government to price airfares according 

market prices and consumer demand.92  

 
79 Eastern Sugar B.V. Czech Republic, ¶162; Tatneft v. Ukraine, ¶129. 
80 Tallinn v. Estonia, ¶403. 
81 Annex IV, lines 1516-1518,1542-1543. 
82 Facts, lines 1079-1081; Military, ¶¶109, 115.  
83 Military, ¶¶109, 115. 
84 Facts, lines 1050-1051. 
85 Facts, lines 1018. 
86 Facts, lines 1032-1033. 
87 European Comission. 
88 America by Air. 
89 Forsyth, p.192. 
90 Facts, lines 913-915, 927-929. 
91 Cudahy, p.4. 
92 Facts, lines 1112-1116. 



   
 

 
 
 

46. In relation to the subsidies Bonooru provided for Claimant, this is not relevant to 

justify State’s control. This is because, the airline industry has made a cumulative 

loss following the deregulation process, and therefore, state support has always been 

essential to this sector,93 even for privatized airlines, as seen below: 

COMPANY STATE STATE SHARES 

LUFTHANSA94 Germany 20% 

AIR FRANCE95 France 28,6% 

VEMMA96  Bonooru 31% - 38% 

THAI AIRWAYS97 Thailand 47.86% 

AIR NORTH98 Canada 49% 

 

47. Moreover, in an economic crisis, it is also common for a State to increase its stake in 

major national airline companies in order to provide it with financial aid. For 

instance, during the COVID-19 pandemic, Germany increased its stake in 

Lufthansa.99 The same happened to Air France-KLM, in which France increased its 

stake to 28,6%.100 In this sense, Bonooru´s increase in Vemma’s shares in a context 

of an economic crisis does not indicate State’s control over the company.101 

Therefore, this tribunal should not be deprived of jurisdiction since Bonooru did not 

exercise control over Vemma. 

48. IN CONCLUSION, the Tribunal has jurisdiction to rule over the instant case, 

because in the date the Notice was registered Claimant classified as an investor under 

Articles 9.1 CEPTA and 2 ICSID-AF. Furthermore, Vemma is not an organ of 

Bonooru has never exercised governmental functions on its behalf, and the State did 

not exercise effective control over Claimant’s decision to acquire Caeli. Rather, 

Vemma is an independent public trading company that has always acted in a 

commercial manner vis-à-vis the investment in Mekar. 

 
93 Cudahy, p.33. 
94 Lufthansa Group. 
95 Air France-KLM. 
96 Facts, lines 933-934. 
97 Thai Airways. 
98 ICAO, p.3. 
99 Lufthansa Group. 
100 Air France-KLM. 
101 Facts, lines 1404-1414.  



   
 

 
 
 

2. THE CONSORTIUM OF BONOORI FOREIGN INVESTORS’ 

AMICUS CURIAE SUBMISSION SHOULD BE GRANTED, 

WHEREAS THE COMMITTEE ON REFORM OF PUBLIC 

UTILITIES’ AMICUS CURIAE SUBMISSION SHOULD BE 

DISMISSED.  

49. Both CEPTA102 and ICSID-AF103 allow for the submission of non-disputing parties 

as amicus curiae to the arbitration. Nonetheless, the permission that non-disputing 

parties may act as amici in the proceedings does not mean that this Tribunal should 

grant all the submissions.104   

50. In this sense, Article 9.19(3) CEPTA establishes that the tribunal may accept written 

amicus curiae submissions capable of assisting in the evaluation of the arguments of 

the disputing parties. For any submission to be considered, the proponent must 

identify its authorship and affiliations with a party to the arbitration.105 Furthermore, 

pursuant to Article 9.19(3) CEPTA, arbitral tribunals should ensure submissions do 

not unduly burden or prejudice any of the parties.106  

51. Moreover, Article 41(3) ICSID-AF also provides criteria for allowing amici 

submissions: (i) if the non-disputing party may assist the tribunal in resolving a 

factual or legal issue by bringing different knowledge, perspective, or insight; (ii) the 

suitability of the submission into the scope of the dispute and (iii) if the applicant has 

a significant interest in the proceedings.107  

52. According to Article 9.10(6) CEPTA, UNCITRAL Transparency Rules should also 

be considered in any proceeding initiated against Mekar, which consented to its 

application.108 The rules provide that tribunals may allow non-disputing parties to 

file written submissions.109 Applicants must, apart from the formal requirements of 

CEPTA, describe the nature of the interest in the arbitration and identify the specific 

issues of fact and law that they desire to address.110 In addition, the amici submissions 

 
102 CEPTA, Article 9.19(3) 
103 ICSID-AF, Article 41(3). 
104 Born, Forrest, p. 643. 
105 CEPTA, Article 9.19(3). 
106 CEPTA, Article 9.19(3). 
107 Born, Forrest, p.644; Schreuer 2, p.706. 
108 CPUR Submission, lines 771-772. 
109 UNCITRAL, Article 1(1). 
110 UNCITRAL, Article 4(2). 



   
 

 
 
 

must approach solely matters within the scope of the dispute.111 As for the acceptance 

of the submission, the criteria are the same as the ones of the ICSID-AF.112 

53. In this sense, only the submission to participate as amicus curiae made by the 

Consortium of Bonooru Foreign Investors (CBFI) is to be granted [2.1.] and the 

submission by the External Advisors to the Committee on Reform of Public Utilities 

(CPUR) should be dismissed [2.2.].  

2.1. The CBFI should be granted an amicus curiae position in the dispute. 

54. The CBFI is a non-profit industry association that represents Bonoori investors and 

aims to foster a strong economic environment in the Great Narnian Region.113 It has 

applied for leave to file an amicus curiae submission in complete accordance with 

CEPTA, ICSID-AF and UNCITRAL Transparency Rules, thus, its leave should be 

granted.  

55. Therewith, the CBFI has fulfilled the formal requirements of CEPTA [2.1.1.], its 

submission can be of assistance to the Tribunal [2.1.2.], the subjective of its 

submission is within the scope of the dispute [2.1.3.] and it has both significant and 

public interest in the dispute [2.1.4.]. 

2.1.1. The formal requirements of CEPTA are fulfilled. 

56. Article 9.19(3) CEPTA gives tribunals power to accept amici submissions while also 

establishing formal requirements for the applications regarding information that must 

be disclosed.114 The same criteria are provided by the UNCITRAL Transparency 

Rules.115 The CBFI application fulfills all these formal requirements. 

57. In its application, CBFI stated the authorship of the submission, along with the 

identification information116 and its complete description.117 Moreover, it has 

disclosed its relationship with the disputing parties, highlighting Vemma and Lapras 

Legal positions as members, and the connection of other members with Mekar.118 

 
111 UNCITRAL, Article 4(4)(d). 
112 UNCITRAL, Article 4(3); ICSID-AF, Article 41(3); Balcerzak, p.69. 
113 CBFI Submission, ¶2.  
114 CEPTA, Article 9.19(3). 
115 UNCITRAL, Article 4(2). 
116 CBFI Submission, lines 565-575. 
117 CBFI Submission, ¶1. 
118 CBFI Submission, ¶¶6-7. 



   
 

 
 
 

Thus, the Arbitral Tribunal has all the necessary information to accept and consider 

CBFI’s submission to participate as amicus. 

2.1.2. The CBFI can provide assistance to the Arbitral Tribunal.  

58. Article 41(3)(a) and (b) UNCITRAL Transparency Rules determine that amici 

applicants must demonstrate that they can be of assistance to the tribunal in legal or 

factual aspects. CBFI represents multiple companies incorporated in Boonoru, which 

gives it unique perspective in the jurisdictional issues of the dispute. Hence, it is 

qualified to be granted an amicus curiae position in the proceedings. 

59. Non-disputing parties who are applying to be an amicus must provide a new 

perspective, knowledge, or insight on legal or factual matters to the tribunal.119 This 

requirement is broad, allowing the tribunal to access the widest range of views120 and 

focusing on the benefits from applicants with unique perspectives.121 In this sense, 

the Mining Association was granted an amicus position in Glamis Gold v. Mexico, 

as it was an industry association and therefore could bring the perspective of the 

commercial sector as a whole.122  

60. CBFI represents Bonoori investors of all sizes123 and different ownership 

structures124 in the Greater Narnian Region,125 including 38 entities with investments 

in Mekar.126 Thus, the Consortium aims to bring aspects of law and fact regarding 

the jurisdictional objections raised by Mekar, especially considering that it 

comprehends various non “purely private investors” who despite that compete on the 

free market without direction of the Bonoori government.127  

61. Thus, CBFI brings the unique perspective and knowledge of Boonori investors and 

industries as a class in relation to factual issues relevant to the dispute. Consequently, 

 
119 Aptx. v. USA, ¶22. 
120 Aptx. v. USA, ¶22. 
121 Philip M. v. Uruguay, ¶30. 
122 Mining Association Application, p.1-2. 
123 CBFI Submission, lines 510. 
124 CBFI Submission, lines 547-549. 
125 CBFI Submission, lines 505-406. 
126 CBFI Submission, lines 517-519. 
127 CBFI Submission, lines 538-555. 



   
 

 
 
 

it can contribute to the Arbitral Tribunal’s assessment of the jurisdictional objections 

raised by Mekar. 

2.1.3. The subject of the amicus curiae submission regards a matter within 

the dispute. 

62. As both established in Article 41(3)(b) ICSID-AF and Article 4(4)(d) UNCITRAL 

Transparency Rules, the amici submissions must fall within the scope of the dispute 

delimited by the parties. The CBFI’s application to participate as amicus curiae 

demonstrates that it will only address the Arbitral Tribunal’s lack of jurisdiction,128 

a matter within the borders of the dispute.  

63. Amici applicants can only address issues that are encompassed in the scope of the 

dispute delimited by the parties.129  In Apotex v. USA, the tribunal decided that it is 

conceivable for amici to address matter related to the jurisdictional aspects of the 

dispute.130 Thus, amici submissions are appropriate in the disputed procedural 

issues.131 

64. The issues of fact and law raised by the CBFI appertain in the disputed issues raised 

by the parties. In effect, the CBFI submission may assist the Tribunal in assessing 

the jurisdictional objections raised by Mekar, namely the position of SOE as investors 

under CEPTA. Hence, the scope of the dispute would not be expanded.  

2.1.4. The CBFI has a significant interest in the dispute, which also has 

relevant public interest.  

65. The last requirement that this Tribunal should consider is encompassed in Article 

41(3)(c) ICSID-AF Rules and Article 4(3)(a) UNCITRAL Transparency Rules, 

which require that amici must have a significant interest in the arbitration. Moreover, 

the Tribunal shall consider the public interest in the proceeding.132 CBFI has both a 

significant interest in the dispute and a public interest, as the subject-matter is of 

public interest for Boonori citizens. 

 
128 CBFI Submission, lines 540-555. 
129 Apotex v. USA, ¶27, UPS v. Canada, ¶60. 
130 Aptx v. USA, ¶32-33; Infinito v. Costa Rica, ¶31-34; Born, Forrest, p.649. 
131 Born, Forrest, p. 650. 
132 UNCITRAL, Article 1(4)(a). 



   
 

 
 
 

66. The significant interest criterion133 is met in cases that the legal interest of the amicus 

curiae applicant can be affected by the arbitration.134 In UPS v. Canada, the tribunal 

granted the amicus position to the Chamber of Commerce of the United States, even 

though claimant was a member and that the Chamber’s purpose was to represent the 

interests of American investors.135 

67. The decision reinforces the fact that none of the instruments regulating the dispute 

demand for the independence or impartiality of the third-party, the only requirement 

being the disclosure of such connection between the amici and the parties.136 In 

effect, the requirement of independence and neutrality would be inconsistent with the 

express requirements of significant interest and of usefulness in the assistance of the 

tribunal.137 Furthermore, the financial or other assistance received for the 

development of the amicus curiae submissions does not bar participation138. 

68. CBFI, being a representative of Bonoori investors in the Great Narnian region,139 has 

considerable interest in guaranteeing the rights of foreign investors. Furthermore, due 

to the peculiar business framework in Bonoori, with multiple formal and informal 

links between enterprises and the government, the outcome of this dispute may affect 

several of its members140. Besides, CBFI has rightfully disclosed its ties with the 

Parties, in accordance with the regulations of this dispute, albeit the connection not 

forming an impediment for its status as amicus.141 

69. Notwithstanding, as established in Article 1(4)(a) UNCITRAL Transparency Rules, 

arbitral tribunals must consider whether there is a public interest in the dispute.142 In 

Vivendi’s NGOS it was decided that since the dispute could affect a public 

fundamental service, there existed a public interest in the dispute.143 The same 

 
133 ICSID-AF, Article 41(3)(c); UNCITRAL, Article 4(3)(a).  
134 Cross, Radbruch, p.84. 
135 UPS v. Canada Chamber’s Submission, ¶2-3; Mining Association Application, p.1. 
136 UNCITRAL, Articles 1(4) and 3; ICSID-AF, Article 41(3); CEPTA, Article 9.19(3); Born, Forrest, 

p.655. 
137 Born, Forrest, p.655. 
138 ICSID Secretariat Working Paper, ¶1132. 
139 CBFI Submission, ¶2. 
140 CBFI Submission, ¶10. 
141 CBFI Submission, ¶¶3,6-7. 
142 UNCITRAL, Article 1(4)(a); Piero Foresti v. South Africa, ¶3.7.; Vivendi NGOS, ¶18. 
143 Vivendi NGOS, ¶18. 



   
 

 
 
 

reasoning can be applied in cases involving public infrastructures, such as 

transportation.144 

70. Boonori Constitution imposes to the State a positive obligation to assure to its citizens 

transportation between the islands that compose its territory.145 Claimant controls 

Royal Narnia, the flag carrier airline in Boonoru, which is responsible for routes that 

connect remote communities,146 being essential to guarantee mobility rights through 

Boonori islands147. Since the effects of the dispute will affect Royal Narnia, there is 

a clear public interest for the citizens of Boonoru, who already have started protest 

movements in this regard.148  

71. Therefore, CBFI has a significant interest in the dispute and the arbitration is related 

to public interests for the citizens of Boonoru; hence, it should be granted a position 

to CBFI as amicus curiae. 

2.2. The submission from the CPUR does not fulfil the requirements for the 

amicus curiae position to be granted. 

72. The CPUR is a group of investment banking professionals that were selected as 

external advisors for the restructure of Caeli Airways.149 It has applied for leave to 

file an amicus curiae submission. However, its submission should not be granted, 

since it addresses issues outside the scope of the dispute [2.2.1.] and CPUR has no 

significant or public interest in the dispute [2.2.2.]. 

2.2.1. CPUR’s submission falls outside the scope of the dispute. 

73. The CPUR’s submission addresses allegations of corruption, for they would relate to 

this Tribunal’s competence,150 despite none of the Parties raising any concern on the 

subject. Thus, its submission falls outside the scope of the dispute, and cannot be 

accepted in consideration of Articles 41(3)(b) ICSID-AF and 4(4)(d) UNCITRAL 

Transparency Rules.151 

 
144 Magraw, Amerasinghe, p.339; Levine, p.205. 
145 Annex II, lines 1455-1458. 
146 Annex III, lines 1491-1497. 
147 Facts, lines 918-921. 
148 Facts, lines 1404-1410. 
149 CPUR Submission, lines 616-619. 
150 CPUR Submission, lines 650-656. 
151 ICSID-AF Article 41(3)(c); UNCITRAL, Article 4(4)(d). 



   
 

 
 
 

74. The amicus is an assistant of the tribunal to resolve the dispute submitted by the 

parties.152 In this sense, an amicus applicant cannot make an “unnatural broadening” 

with their submission,153 since jurisdictional objections are limited to the disputing 

parties.154  

75. CPUR, in its application, states that it will bring forward important corruption 

allegations related to Vemma’s investment in Mekar.155 It argues that Claimant’s 

investment lacks legality because of corruption acts, and this would undermine the 

Tribunal’s competence.156 Howbeit, none of the Parties have raised allegations in 

relation to corruption acts. The dispute would be, thus, broadened, as Claimant would 

have to defend itself against new allegations,157 completely outside the scope of the 

dispute delimited by the Parties.  

76. It is important to highlight that the CBFI’s submission addresses only matters that 

fall under the scope stablished by Mekar, i.e., if Vemma can be considered an 

investor under the treaty. Mekar would not have to address new issues raised by the 

CBFI, only providing more information to this Tribunal concerning the background 

of SOEs in Bonooru to reach a more informed decision.158 

77. Hence, CPUR’s submission it cannot be granted an amicus position, as established 

in Articles 41(3)(b) ICSID-AF and 4(4)(d) UNCITRAL Transparency Rules.159 

2.2.2. CPUR has no significant interest in the dispute. 

78. CPUR has stated that its corruption allegations possess public interest and that it 

affects its operations, leading to a particular interest.160 Moreover, it states a general 

interest in promoting fair business.161 Howbeit, none of these alleged interests meet 

 
152 Born, Forrest, p. 649. 
153 Apotex v. USA, ¶27. 
154 UPS v. Canada, ¶71. 
155 CPUR Submission, lines 653-654. 
156 CPUR Submission, lines 650-651. 
157 CPUR Submission, lines 635-640. 
158 CBFI’s Submission, lines 540-555. 
159 ICSID-AF, Article 41(3)(c); UNCITRAL, Article 4(4)(d). 
160 CPUR Submission, lines 635-646. 
161 CPUR Submission, line 641. 



   
 

 
 
 

the criterion stablished by Articles 41(3)(c) ICSID-AF and 4(3)(a) UNCITRAL 

Transparency Rules.162 

79. Amici submissions pursue the protection of basic interests of every society.163 

However, following the tribunal’s reasoning in Eco Oro v. Colombia, the applicant 

must establish a connection between the public interest that it defends and the scope 

of the dispute, otherwise it cannot be considered.164 

80. CPUR argues that both the public interest in the dispute and its particular interest 

relate to its corruption allegations165. Since any issue or related interest to these 

allegations fall within the scope of the dispute, the interests related to it cannot be 

considered to suffice Articles 41(3)(c) ICSID-AF and 4(3)(a) UNCITRAL 

Transparency Rules. Nonetheless, CPUR also claims to have a general interest in the 

dispute, because it promotes fair business practices in Mekar.166 

81. Nonetheless, applicants must have more than an interest in the dispute.167 In Bear 

Creek Mining v. Peru, it was decided that applicants must demonstrate more than 

general interests, but rather an interest tied to a specific issue in the dispute, not the 

general legal or factual issues involved168. Hence, as CPUR has merely a general 

interest in the arbitration, and not a significant one, it should not be granted an amicus 

position in the proceedings. 

82. IN CONCLUSION, this Tribunal should grant the CBFI an amicus curiae status, 

since it has met all the necessary criteria for admissibility, and it can assist the 

Tribunal with new knowledge and perspectives. On the contrary, CPUR has not 

demonstrate that its submission fulfils the legal requirements, thus, its amicus curiae 

application should be dismissed.  

 
162 ICSID-AF, Article 41(3)(c); UNCITRAL, Article 4(3)(a). 
163 Gomez, p.558. 
164 Eco Oro v. Colombia, ¶34. 
165 CPUR Submission, l.635-640. 
166 CPUR Submission, l.641. 
167 Apotex v. USA, ¶33; Eco Oro v. Colombia, ¶34. 
168 Bear Creek Mining v. Peru, ¶54. 



   
 

 
 
 

3. RESPONDENT SYSTEMATICALLY BREACHED THE FAIR 

AND EQUITABLE TREATMENT STANDARD SET OUT IN 

ARTICLE 9.9 CEPTA.  

83. Respondent breached Article 9.9 CEPTA, which provides the FET standard, trough 

the following measures. The CCM’s investigations breached Claimant’s legitimate 

expectations on the investment [3.1.]. Furthermore, Executive Order 9-2018 was 

arbitrary and discriminatory against Claimant [3.2.]. Moreover, the Mekari economic 

policy harmed Claimant’s investment profitability [3.3.]. Finally, Claimant was 

denied justice in judicial and administrative proceedings, when it pursued its rights 

against CCM’s investigations and other mistreatments [3.4.].  

3.1. The CCM’s investigations were unlawful and breached Claimant’s 

legitimate expectations. 

84. The CCM unlawfully investigated Claimant [3.1.1.], while Caeli had a legitimate 

expectation of being able to profit from its discounted fee at the Phenac International 

Airport (PIA) and from its partnership in the Moon Alliance [3.1.2.]. In this sense, 

CEPTA protects the legitimate expectations of investors [3.1.3.].   

3.1.1. Mekar unlawfully opened the First Investigation. 

85. The Mekari State did not have the right to open a “suo moto” investigation against 

Claimant, as the Mekari Antitrust Law states that CCM may only open an 

investigation against a company with at least 50% market share.169  Pursuant to the 

Deutsche Bank v. Sri Lanka tribunal, an administrative proceeding of regulatory 

control exercised in excess of its statutory powers breaches the FET standard.170  

86. Caeli had merely 43% market share at that time,171 not entitling Respondent the right 

to investigate it under its domestic law. Therefore, as the First Investigation did not 

comply with the Mekari antitrust law requisites, it was unlawfully opened, breaching 

the FET standard, and entitling Claimant to reparations. 

 
169 Annex V, lines 1600. 
170 Deutsche Bank v. Sri Lanka, ¶¶490-491. 
171 Facts, lines 1151. 



   
 

 
 
 

3.1.2. The discounted fees in PIA and Caeli’s membership in the Moon 

Alliance were part of the privatization package and a core reason for 

the investment. 

87. Before Vemma invested in Mekar, CCM approved Caeli’s membership in the Moon 

Alliance because it was advantageous for consumer welfare.172 Despite this approval, 

the investor was subsequently punished for engaging in low to mid-level cooperation 

with its partners.173 Additionally, as a part of the privatization package, Claimant 

inherited the discounted fees Caeli had in PIA.174 Therefore, Claimant was penalized 

for exercising its acquired rights.175 

88. According to the Antaris v. Czech Republic tribunal,176 the investor’s legitimate 

expectations are protected when the violation occurs from specific conditions the 

state offered the investor, explicit or not,177 while the latter has relied on them for its 

decision to invest.178 Furthermore, the origin of such a claim does not have to be the 

only reason behind the investment.179 

89. In the case at hand, Respondent created legitimate expectations that Caeli’s 

membership in the Moon Alliance would not trigger an anti-trust lawsuit,180 provided 

Caeli did not engage in high-level cooperation with its new partners.181 This is 

because CCM made the approval of Caeli’s membership in the Moon Alliance 

conditional to the non-engagement in high-level cooperation through a Special 

Commitment.182 Vemma agreed to these terms, and Caeli has never engaged in high-

level cooperation with its partners.183 

90. The highest level of cooperation achieved between the Moon Alliance airlines in 

Mekari soil was a mere Code-Sharing agreement,184 i.e., when allied companies 

divide the same flight. In this regard, an US-EU Joint Report on airline alliances 

 
172 Facts, lines 1042-1046. 
173 Facts, lines 1150-1155; 1247. 
174 Facts, lines 1055. 
175 Facts, lines 1170-1175; 1286. 
176 Antaris v. Czech Republic ¶360. 
177 Micula v. Romania (I) ¶669. 
178 Micula v. Romania (I) ¶667; Duke Energy v. Ecuador ¶340. 
179 Micula v Romania (I) ¶672. 
180 Facts, lines 1042-1049. 
181 Facts, lines 1046-1047. 
182 Facts, lines 1046. 
183 Facts, lines 1070-1072. 
184 Facts, lines 1071-1072. 



   
 

 
 
 

states that code-share agreements are the standard airline alliance,185 constituting low 

to mid-level of cooperation between them.186 Furthermore, the Report explicitly 

distinguishes the practices Claimant took from the requirements set by the Special 

Commitment, differentiating code-sharing and lounge access to full scale 

cooperation on prices, facilities, schedules, routes, etc.187 

91. Furthermore, as stated by a member from Vemma’s board of directors before the 

investment, Caeli’s contracts with PIA would be lucrative to any investor and a core 

reason to Claimant’s investment.188 In this sense, Vemma’s decision to acquire Caeli 

was heavily influenced by its advantageous contracts, which was included in the 

privatization package.189 Hereupon, Claimant had a legitimate expectation to 

continue profiting from the contracts it bought from Respondent and was unduly 

punished for its effects.190 

92. Therefore, as both Caeli’s position in the PIA and its membership in the Moon 

Alliance were core reasons for the investment, its punishment for profiting from them 

breached Claimant’s legitimate expectations, and reparations are due.  

3.1.3. CEPTA protects the legitimate expectations of an investor. 

93. Article 9.8(2) CEPTA states that “the mere fact that a party regulates” does not 

amount to a breach under section D.191 However, this rule does not exclude 

Respondent’s liability for its actions since Article 9.9(3) CEPTA guarantees 

Claimant for its legitimate expectations, acquired through specific commitments 

made by Respondent, which the former relied in order to make or maintain a covered 

investment.192  

94. For instance, the Canada-EU CETA has the same rule,  i.e., the parties have the right 

to regulate in public interest, however, when specific representations are made to an 

investor, the latter will acquire legitimate expectations that such a commitment will 

 
185 US-EU Joint Report, ¶21. 
186 US-EU Joint Report, p.7, figure 1. 
187 US-EU Joint Report, p.7, figure 1. 
188 Facts, lines 1027-1031. 
189 Facts, lines 1053-1056. 
190 Facts, lines 1277-1291. 
191 CEPTA, lines 2725-2732. 
192 CEPTA, lines 2747-2750. 



   
 

 
 
 

be respected.193 Therefore, any breach of said commitment represents a breach of 

legitimate expectations.194 Furthermore, the Deutsche Telekom v. India tribunal 

decided that in order to apply a treaty clause which excludes the FET protection, the 

State’s actions must be taken solely on the necessary extent to protect that clause’s 

objectives.195  

95. It was not the mere regulations that breached Claimant’s expectations. Rather, the 

disregard of both the Special Commitment signed with CCM196 and the prohibition 

to explore Claimant’s contract with PIA197 breached Respondent’s previous 

representations to Claimant. Hence, such actions violated Claimant’s legitimate 

expectations under Article 9.9(3) CEPTA.198  

96. Furthermore, Respondent’s actions were excessive to its alleged consumer protection 

goal. CCM imposed airfare caps on Caeli, arguing it was extracting supra-

competitive profits and practicing predatory pricing, i.e. below the market.199 In that 

sense, it was only needed to impose a cap in order to force Caeli to increase its fares 

toward market values. However, Respondent imposed a cap limiting the increase of 

Claimant’s airfares,200 which did not result in any consumer protection against 

predatory pricing. On the contrary, Respondent’s actions merely imposed on Caeli a 

heavy burden, as it could no longer change its airfares to follow the Mekari 

hyperinflation,201 harming Claimant’s profitability. Hence, Article 9.8 CEPTA does 

not exclude Respondent’s excessive regulatory actions from the FET standard. 

3.2. Executive Order 9-2018 was arbitrary and discriminatory. 

97. Article 9.9(2)(c) CEPTA protects Claimant’s investment against arbitrary and 

discriminatory actions.202 Executive Order 9-2018 (EO9) has breached the FET 

 
193 Canada-EU CETA, Articles 8.9(2), 8.10(4). 
194 Martinkute ¶13. 
195 Deutsche Telekom v. India, ¶¶230-231; 290-291. 
196 Facts, lines 1046-1049. 
197 Facts, lines 1277-1291,1053-1056. 
198 CEPTA, lines 2747-2750. 
199 Facts, lines 1155-1157. 
200 Facts lines 1161-1162. 
201 Facts lines 1221-1223. 
202 CEPTA, Article 9.9(2)(c). 



   
 

 
 
 

standard, for it was discriminatory [3.2.1.] and was reliant on the arbitrariness of the 

Secretary of Civil Aviation of Mekar [3.2.2.].  

3.2.1. Executive Order 9-2018 was discriminatory. 

98. Discrimination occurs whenever investors in like circumstances are accorded 

differential treatment without any reasonable justification.203 The discrimination 

against Claimant is apparent since the airline companies that received similar, if not 

greater subsidies by their home countries than Caeli, were granted subsidies under 

EO9.204  

99. For instance, in Saluka v. Czech Republic, the tribunal found that Czechia had 

discriminated against Saluka by denying it the financial relief granted to other main 

banks, despite their comparable positions and identical bad debts problem.205 

Applying the Saluka test,206 Lemire v. Ukraine (II) tribunal held that the rejection of 

claimant’s license for radio frequencies, which were granted to similar radio 

companies, without any reasonable justification, was discriminatory and violated the 

FET standard.207 

100. Likewise, Respondent discriminated Claimant’s investment by denying the subsidies 

under EO9.208 Caeli Airways and Larry Air were the only airline companies operating 

in Mekar which the subsidies were refused.209 Although Vemma received less 

subsidies from Bonooru than other companies from their home States,210 Respondent 

decided not to grant the same benefit to Claimant’s investment without giving any 

justification for the differential treatment.211  

101. Furthermore, the Mekari government was clearly against the privatization 

programme previously held, as it re-nationalized several companies.212 In this sense, 

 
203 Kriebaum, pp.13-15. 
204 Facts, lines 1256-1259. 
205 Saluka v. Czech Republic, ¶313-314, ¶329.  
206 Lemire v. Ukraine (II), ¶371. 
207 Lemire v. Ukraine (II), ¶¶369-371. 
208 Facts, lines 1252-1256. 
209 Facts, lines 1266-1268. 
210 Facts, lines 1256-1259. 
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EO9 was a part of this will, discriminating Caeli with the intention to push Vemma 

to sell its investment.213  

102. However, even if the measure did not have a discriminatory intent, tribunals often 

concluded that what mattered was the measure’s practical effect rather than its intent 

to discriminate.214 In Siemens v. Argentina, the tribunal stated that intent was not 

essential for a finding of discrimination, as the actual impact of the measure on the 

investment would be the determining factor to ascertain whether it had resulted in 

discriminatory treatment.215  

103. The SCB HK v. Tanzania tribunal agrees that discrimination does not require an 

intent to harm the investor.216 It concluded that respondent’s action to deprive 

claimant from its position as a lender affected the enjoyment of the rights and 

interests of the investor,217 therefore, it had a discriminatory effect.218  

104. By the time Caeli’s application for subsidies was rejected, Mekar was already causing 

major financial difficulties to Claimant’s investment through the airfare caps219  and 

the penalty220 imposed by CCM, and the requirement of denomination of services in 

MON.221 Accordingly, the denial of subsidies to Caeli contributed to aggravate its 

financial distress, resulting in a discriminatory effect.222 

105. For these reasons, Respondent breached Article 9.9 CEPTA through the 

discriminatory application of EO9. 

3.2.2. Executive Order 9-2018 was reliant on the arbitrariness of the 

Secretary of Civil Aviation of Mekar.  

106. EO9 was also arbitrary, because grounded on prejudice and preference rather than on 

reason.223 A measure is arbitrary when it lacks legal standards, depending only on 
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individual discretion,224 or when it is taken for different reasons than those put 

forward by the decision maker.225 In the present case, both elements are present. 

107. When Respondent passed subsidies to airlines for each Mekari citizen travelling on 

board,226 its application was reliant on the individual discretion and preferences of 

the Secretary of Civil Aviation, who did not specify the reasons for Caeli’s 

dismissal.227 Later, Mekar’s deputy Minister of Transportation indicated in an 

interview that it would be unfair to grant more advantages to SOEs.228 

108. Nevertheless, private-owned airlines operating in Mekar, such as Star Wings and 

JetGreen, received greater subsidies from their home States than Vemma.229 Hence, 

Caeli had no more advantages than its competitors due to its relation with Bonooru. 

109. In the same direction, El Jaouni v. Lebanon tribunal found that the revocation of 

aviation licenses by the Lebanese government was arbitrary, because the State did 

not document its reasons, neither took a justified decision.230 

110. Thus, in the present case, since the application of the measure was reliant on the 

Secretary’s discretion rather than on determined legal standards,231 without any 

documentary record of the reasons to reject Caeli’s request for subsidies,232 its 

arbitrariness is evident. 

3.3. Mekar’s economic policy harmed Caeli Airways’ profitability. 

111. Requiring the denomination of airfare exclusively in MON during a currency crisis 

was an incompatible measure with Caeli’s business model.233 Therefore, the abrupt 

shift of Mekar’s economic policy234 violated the investor's legitimate expectations 

and the FET standard. 
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112. The intrinsic long-term business model of an airline company does not bear high 

inflation rates, because most passengers book their flights months in advance.235 This 

is why, as soon as the MON began to devaluate, Caeli lost revenues and requested 

meetings with Mekar’s Secretary of Civil Aviation, indicating that the company 

would not survive without the permission to price its services in US Dollars.236   

113. Thereupon, Mekar granted the permission of denominating the airfare in US dollars 

in October 2017, to avoid harm to the airline companies during the currency crisis.237 

However, only three months later, Respondent passed a decree requiring all airlines 

to price its services exclusively in MON.238  

114. For instance, the AWG v. Argentina tribunal decided that unfair and inequitable 

treatment arises when the investor acts in reliance on legitimate expectations, but the 

host country suddenly changes its legal framework.239 In that case, Argentina passed 

a law to set aside the adjustment of tariffs given the alteration of the Argentine Peso, 

an US Dollar parity regime.240 Moreover, in LG&E v. Argentina, the tribunal stated 

that had the calculation of tariffs in dollars before conversion into pesos been 

maintained, the level of the investor’s dividends would have been higher.241 

115. In this sense, several tribunals have concluded that the measures adopted by 

Argentina during its economic crisis, which includes the “pesification” of US dollar 

deposits, implies the violation of FET clauses.242 Once Argentina pegged tariffs to 

the value of US dollar,243 there was also a specific commitment that was disregarded 

by the government. This circumstance led to decisions in favor of investors, which 

focused on the necessity of guaranteeing the predictability that constitutes the 

standard of FET.244 
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116. Therefore, once Caeli requested the authorization to use US dollars instead of the 

MON and Mekari authorities approved it, the annulment of the prior commitment 

breached CEPTA. Due to Respondent’s unexpected shift in its economic policy, 

Caeli could not maintain its profitability and had to bear direct losses caused by 

Mekar’s actions.245  

3.4. Claimant was denied justice in judicial and administrative proceedings. 

117. Substantive denial of justice occurs when the state fails in the administration of 

justice denning access to courts, running unwarranted delays, not providing the 

guarantees for a judicial claim (due process, independent judges, right to be heard), 

and when it renders arbitrary decisions.246 Furthermore, a systematic failure of the 

judiciary as a whole results in denial of justice.247 In this sense, Respondent breached 

Article 9.9(a) CEPTA when it denied justice to Claimant in urgent matters [3.4.1.] 

and refused to set aside the arbitral Award accomplished through bribery [3.4.2.]. 

3.4.1. Claimant was denied justice in urgent matters. 

118. Denial of justice is set as a breach of FET under Article 9.9(2)(a) CEPTA, understood 

as a State’s non-compliance to its duty to organize and to exercise the judicial 

function.248 Therefore, when Claimant contested airfare caps and fines imposed by 

CCM, it was entitled to have a prompt and adequate response to its claims. However, 

Respondent willfully did not address the issues in proper time and dismissed the 

claim prematurely.249 

119. Even though the caps were pointedly unreasonable and unnecessary face to the 

collapse of Mekari economic situation, CCM denied Caeli’s request to remove 

them.250 The absence of internal channels for the review of administrative decisions 

itself constitutes unfair and inequitable treatment, as considered in Metalclad v. 

Mexico.251 In that case, a construction permit was denied at a meeting of the 
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Municipal Town Council of which the investor received no notice and no 

invitation.252  

120. In the case at hand, Caeli was denied the opportunity to take part in administrative 

decisions, despite Claimant’s attempts to secure meetings with CCM.253 Although 

CCM was the competent authority to review airfare caps, it refused to hear 

Claimant’s grievances alleging they should be addressed to the Central Bank instead, 

which never responded Caeli’s multiple letters.254   

121. Thus, Caeli had no alternative other than registering a judicial claim on 27 March 

2018, expecting its request for emergency relief would be immediately 

appreciated.255 It was evident that the maintenance of the caps would increasingly 

harm the company’s financial situation over time.256 Yet, a hearing on interim 

measures was scheduled only for April 2019, more than one year after the file of the 

request.257 Once more, Caeli urged for an immediate hearing, which the Court 

Registrar knowingly rejected.258  

122. In Chevron v. Ecuador (I), the tribunal stated that delays in judicial claims are 

sufficient to breach the BIT.259 As in the present case260, respondent contended that 

the generalized court congestion explains and excuses the delays.261 However, the 

tribunal recognized that this is not an absolute defense, since court congestion must 

be temporary and promptly addressed by the host state.262 Otherwise, as delays 

represents a systemic problem in the judicial system, it would likewise breach the 

State’s obligation to provide access to justice.263 

123. On 26 January 2019, the registrar also denied Claimant’s request to a joint hearing 

over the fine imposed by CCM and the airfare caps.264 The initial hearing on the 
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Competition Authority’s fines was schedule for May 2020.265 Therefore, 

Respondent’s judicial system intentionally postponed the appreciation of urgent 

claims.  

124. According to ISDS case law, to determine whether justice is rendered within a 

reasonable time, this Tribunal should analyze the complexity of the matter, the need 

for celerity and the diligence of Claimant in prosecuting its case.266 In this sense, 

Caeli urged for an immediate hearing throughout all the course of the procedure, 

highlighting its critical financial situation.267 

125. Moreover, the average time for regular proceedings in Mekar (27 months)268 does 

not apply to interim measures, for they require a swift appreciation. Therefore, a 

decision over interim measures rendered one year and three months later constitutes 

a delay and demonstrates Mekar’s complete failure to meet its judicial demand.269 

126. Besides the delay, the Court dismissed the claim on the removal of airfare caps 

prematurely,270 which prevented Caeli to further appeal under Executive Order 5-

2014.271 These obstacles faced by Claimant in both judicial and administrative 

proceedings expressly constitute a denial of justice, breaching FET under Article 

9.9(2)(a) CEPTA.272 

3.4.2. The refusal to set aside the award was arbitrary and constitutes a denial 

of justice. 

127. Respondent’s refusal to recognize Supreme Arbitrazh Court of Sinnograd (SACS) 

court decision to set-aside the award constitutes a denial of justice in a manifest 

violation of Article 9.9(2)(b) CEPTA. This is because SACS based its ruling on the 

fact that Respondent bribed the sole arbitrator.273  
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128. Despite this decision, Respondent decided to follow through with the tainted award, 

enforcing it in its territory.274 Claimant tried to revert this decision, appealing it 

before the Superior Court of Mekar, to no avail.275 Hence, Respondent achieved a 

favorable decision through bribery which was enforced in Mekar by an arbitrary 

decision [3.4.2.1.] and denied Claimant justice [3.4.1.2.]. 

3.4.2.1. Respondent’s corrupt and arbitrary behavior enforced a tainted 

Award. 

129. Respondent obtained a favorable decision in the Sinnoh-rendered Award due to its 

corrupt behavior, offering bribes to the sole arbitrator in order to guarantee a 

favorable ruling.276 Furthermore, the Mekari judiciary’s decision to enforce the 

tainted Award was arbitrary, as it contradicted its own evoked precedent and legal 

reasoning.277 

130. The practice of corruption constitutes a serious breach of the FET standard set out in 

CEPTA278. In this sense, the treaty stablishes the elimination of corruption and 

bribery in trade investment as one of its stated goals279. As stated by the EDF v. 

Romania tribunal, to exercise the state’s discretion based on corruption is a serious 

breach of the FET standard.280 Furthermore, the ELSI standard, widely applied in 

case law281, defines arbitrariness as “an act which shocks, or at least surprises, a sense 

of juridical propriety”.282 

131. In the present case, the Superior Court of Mekar decision to enforce the award quotes 

a legal precedent that contradicts its own legal reasoning. On the one hand, the 

Superior Court stated that it should honor the decisions rendered at the seat of 

arbitration when it was based on severe breaches of transnational conceptions of 

public policy.283 Nevertheless, on the other hand, the Superior Court disregarded 
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SACS’s decision to set-aside the Award based on the grounds of corruption.284 

Besides, the fight against corruption constitutes one of the main elements of a 

transnational conception of public policy.285 Despite serious proofs of corruption 

committed by state officials,286 the Court decided to enforce the tainted Award, even 

though a new award was expected to be rendered in Sinnoh.287 

132. Moreover, the Court’s decision to enforce the award – despite strong evidence of 

bribery undertaken by the Mekari government – shocks any impartial viewer. The 

CILS Report, which presented the main proofs of corruption, includes an audio 

record between a Mekari representative and the arbitrator, with the latter agreeing to 

render a decision favorable to the former if bribes were paid.288 Therefore, the 

decision to enforce the Award was arbitrary, as it contradicts its own legal reasoning.  

133. Furthermore, this arbitrary decision implicated in the impairment of Claimant’s 

investment. The Moon Alliance comprises some of the biggest companies in the 

market289 and none of them would be acknowledged as a bona fide third party offer 

by the terms of the enforced Award.290 By enforcing the Award, Mekar effectively 

extinguished any chances Claimant had in finding a buyer for its investment, curbing 

its disposal rights over the investment and forcing it to sell its stake back to the 

Mekari government at a lower price.291 The new Mekari government had vowed to 

reclaim its country’s former SOEs from foreign investors, having already re-

nationalized multiple enterprises,292 and was eager to achieve the same end with 

Claimant’s investment. 

134. Therefore, Respondent’s corruption and the subsequent arbitrary enforcement of the 

Award breached the FET standard laid down in CEPTA, entitling Claimant to 

reparation. 
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3.4.2.2. Respondent denied Claimant justice regarding the Award 

135. Respondent’s judicial stance amounted to a denial of justice to Claimant, as the latter 

was impeded from a fair trial by the highest Mekari court, breaching the FET standard 

set in CEPTA.  

136. As aforementioned, Claimant exhausted local remedies pursuing justice and still 

found itself with an arbitrary judgement.293 Moreover, the Mekari judiciary presents 

undoubtful proofs of systematic failure as hearings on interim measures require more 

than a year to be done294, while it has to prioritize criminal cases over civil 

discussions295 due to its underfunding and insufficient structure to properly deal with 

its demand296. In this sense, the unfair trial Claimant had to suffer is the result of a 

failed system which entails denial of justice. 297 

137. Hence, as Respondent denied Claimant justice through an ineffective judicial system, 

the FET standard was breached and reparations are due. 

138. IN CONCLUSION, through arbitrary and discriminatory treatment, imposing 

unreasonable judicial and administrative decisions on Claimant, and disregarding its 

legitimate expectations, Respondent has failed to provide FET, breaching Article 9.9 

CEPTA. Hence, Claimant is entitled to compensation. 

4. COMPENSATION SHOULD CONSIDER CLAIMANT’S FAIR 

MARKET VALUE ON THE DAY BEFORE THE VIOLATIONS 

OCCURED. 

139. Mekar has the duty to compensate Claimant for the violation of Article 9.9(2) 

CEPTA.298 As CEPTA provides a Most Favorable Nation (MFN) clause in its Article 

9.7,299 the Fair Market Value (FMV) is the applicable standard, contained in Article 

13 Arrakis-Mekar BIT [4.1.]. Therefore, to achieve the FMV of the investment, the 
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Tribunal should apply the Discounted Cash Flow (DCF) method the Market-Based 

approach should be applied [4.3.]. 

4.1. The Fair Market Value is the calculation standard applicable to the 

present case. 

140. Pursuant to the MFN clause contained in CEPTA, Claimant is entitled to receive a 

more favorable treatment provided by Mekar in a BIT with a third country.300   

141. In this sense, in CME v. Czech Republic, the MFN clause301 supported the 

determination of compensation under fair market value, replacing the criterion of just 

compensation in the Czech Republic-Netherlands BIT,302 as the United States-Czech 

Republic BIT adopted the fair market value standard.303 

142. In the present case, Article 13 Arrakis-Mekar BIT establishes that compensation shall 

be equivalent to the Fair Market Value (FMV) of the investment immediately on the 

day before the measures inconsistent with CEPTA's provisions were taken by 

Respondent304, which falls within the scope of “treatment”305 contained in the MFN 

clause of CEPTA.  

143. Hence, Respondent owns USD 700 million as compensation to Claimant in this 

arbitration, corresponding to the difference between the fair market value of 

Claimant’s investment (USD 1.1 billion)306 and the sale of its assets to Respondent 

(USD 400 million).307 

144. Moreover, as decided in Masdar v. Spain, reparation must put the investor in the 

same financial situation as it would have been had the violation not occurred.308 Thus, 

Claimant is entitled to full compensation,309 which corresponds to the fair market 

value of the investment: the price a willing buyer would pay a willing seller, neither 
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being under any compulsion to buy or to sell.310 Thus, the due compensation should 

consider Claimant’s FMV immediately before the FET breach.  

4.2. The DCF applies to the present case. 

145. The DCF method is the adequate to evaluate the FMV of an investment,311 according 

to the best practices of evaluation in business and economics.312 Therefore, said 

method applies to this case both because the investor was a going concern [4.1.1.] 

and because the company attests its capacity of generating profits and commercial 

expertise [4.1.2.]. 

4.2.1. Caeli was a going concern, with proven records of profitability. 

146. The DCF method is commonly applied when a company is able to prove its 

profitability through its past records of activities, i.e., when a company acquires the 

going concern status.313 Pursuant to the World Bank’s guidelines, widely applied in 

case law,314 a company is a going concern when it has sufficient data to project its 

future income.315 At least two full years of proven profitability are required to 

become a going concern.316 

147. Caeli turned its first profits in 2013,317 achieved a full year of profitability in 2014318 

and continued its financial development through 2015319 and 2016,320 increasing its 

profitability. The company almost doubled the number of Mekari citizens in their 

flights, expanding its consumer base.321 In this sense, Claimant has a proven record 

of profitability spanning four annual accounts, which demonstrates its going concern 

status. 
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148. Therefore, as Claimant presents an extended account of profitability, it should be 

recognized as a going concern and the DCF method should be applied accordingly. 

4.2.2. Claimant has proven a commercial expertise in the market. 

149. The DCF method is also applied when a company has proven commercial expertise 

in the commercial field in which the investment takes place, while also demonstrating 

the likelihood of lost future profits.322 

150. For instance, the arbitral tribunal in Vivendi v. Argentina (II) held that the DCF 

method could be applied in cases when the investor presents enough evidence of its 

expertise in the area, demonstrating that the investment would have been 

profitable.323 This expertise is proven by comparing similar profitable investments 

undertaken by Claimant in like circumstances.324  

151. In the case at hand, Claimant’s expertise is evident, as it had a proven history of 

lucrativeness in the aviation field prior to Caeli.325 Vemma is a global leading airline 

holding company,326 while its flagship, Royal Narnian, is the founding member of 

the Moon Alliance and a leader in the commercial aviation market worldwide.327 

Claimant had the expectation to enhance its profitability and had legitimate input to 

forecast future profitability, as also indicated by Mekari officials during the bidding 

process.328 

152. Thus, since Claimant has successfully demonstrated both its commercial expertise in 

the airline business area and lost profits caused by Respondent’s actions, the DCF 

method should be applied. 
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4.3. Hawthorne Group’s bid represents the Market Value of the investment. 

153. Should this Tribunal consider that the appropriate valuation standard is the Market 

Value, compensation still is due, since Hawthorne’s bid329 for Vemma’s stake in 

Caeli represents the MV of the investment. 

154. To represent the MV of the investment in a market-based approach, an offer must (i) 

present an estimate amount for the transaction, (ii) have a certain date, (iii) be 

between willing parties, (iv) be an arms-length transaction, i.e., amongst non-related 

parties and (v) be made by knowledgeable parties, free of coercion.330 Pursuant to 

the IAS, a party is related to another when one influences or exercises control over 

the other’s decision-making331. 

155. In the present case, Hawthorne Group’s bid at USD 600 million,332 made on 9 

December 2019,333 was a transaction between two major market players, therefore 

both were willing and informed parties, with no coercion to negotiate.334 

Furthermore, the offer constituted an arms-length negotiation, as Hawthorne and 

Vemma are non-related parties, since the Moon Alliance does not constitute a merger 

or joint-venture commanded by one of its members.335 In this sense, neither party 

exercises control over the other. Therefore, Hawthorne’s bid for Caeli represents the 

MV of the investment and should be granted as reparation. 

156. The CME v. Czech Republic336 tribunal defined the standard for compensation in a 

market-based approach, through the value of a third party offer to buy shares of the 

investment, in an arms-length negotiation.337 In said case, the third party evaluated 

the treaty-protected investment in Czech Republic intending to acquire CME’s entire 

operation.338 In order to achieve the full market value of the investment, the tribunal 

had to calculate it proportionately, deducting other stakeholders’ participations and 
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remaining assets after the investment’s demise,339 alongside specific factors of said 

case.340 

157. Conversely, this Tribunal does not need to apply deductions to Hawthorne’s offer, as 

it only considered Vemma’s stake in Caeli - 85% of Caeli’s capital stock.341 

Therefore, as the bid already provides the market value for the investment, the price 

of Claimant’s stake in Caeli has been set beforehand and must be paid accordingly. 

158. IN CONCLUSION, the MFN clause in CEPTA entitles Claimant to a reparation 

through the FMV standard enshrined in the Arrakis-Mekar BIT. In this sense, the 

DCF method is adequate to evaluate the FMV of an investment. However, should 

this Tribunal apply the MV standard in the present case, the market-based approach 

may assist the Tribunal in finding the reparation value. 
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PRAYER FOR RELIEF  

 
159. Considering the aforementioned submissions, Claimant hereby respectfully requests 

the Tribunal to dismiss Respondent’s Request to admit CBFI’s amicus submission 

and to disqualify CPUR’s non-disputing party submission and to declare that: 

a. This Tribunal has jurisdiction over the claims and Claimant’s 

investments are protected under CEPTA;  

b. Respondent has breached the FET standard enshrined in Chapter 9 

CEPTA; 

c. Respondent must pay Claimant USD 700 million plus interest as of the 

date of the violation, which corresponds to the investment’s fair 

market value; and 

d. Order Mekar to reimburse the Claimant for all costs and expenses 

associated with this arbitration.  

Respectfully submitted on 16 September 2021 by 

Team Khan 

On behalf of Vemma Holdings Inc. 


