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STATEMENT OF FACTS 

Parties to the Dispute 

Vemma Holding Inc., the ‘Claimant’, a Bonoori enterprise that invested in Caeli Airways 

and turned it into a profitable airline. 

 

The Federal Republic of Mekar, the ‘Respondent’. The Caeli Airways is in its territory.  

 

Facts Pertinent to Phase I 

1. In 2008 Bonooru’s move towards decentralisation has propelled it as the dominant 

capital exporter in Greater Narnia. 

2. In 2010 Bonooru’s government launched the Caspian Project. Bonooru plans to spend 

an estimated 100 Billion BAK between 2010 and 2030. 

3. Bonooru is an archipelagic State comprising 109 islands, of which only four are 

‘major islands’ spanning over 5000 square kilometres. Due to the disparate nature of 

Bonooru’s geography, its major public facilities such as healthcare and educational 

institutions are concentrated on these ‘major islands’. 

4. On 29 March 2011 Vemma purchased an 85% stake in Caeli.  

5. Vemma’s losses on its investment in Caeli significantly hurt its financial standing and 

it contemplated scaling back the services offered by Royal Narnian to compensate.  

 

Facts Pertinent to Phase II 

6. On 9 September 2016 the CCM launched a suo moto investigation into Caeli 

Airways’ activities. 

7. In 2016 interim airfare caps are placed on Caeli Airways by the CCM. 

8. In March 2017 a currency crisis ensued in Mekar. 

9. In July 2017 Caeli Airways was unable to secure a steady stream of revenue. 

10. In 2018 Caeli Airways requested the CCM to remove the interim airfare caps. 

11. On 25 September 2018 the President of Mekar passed Executive Order 9-2018, 

granting subsidies to airlines for each Mekari citizen travelling on board. Caeli 

Airways’ application for subsidies under this Order was rejected. 

12. On 17 October 2018 Mekar’s deputy Minister of Transportation rationalised the 

denial of subsidies from Caeli Airways 
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13. On 25 April 2019 Mekar’s High Court heard submissions from Caeli Airways and the 

CCM concerning a stay on the imposition of airfare caps. 

14. On 8 June 2019, Aviation Analytics uploaded a corrected version of its article of 7 

June on its website, which clarified that Vemma had reached a “peak valuation of 

USD 1.1 Billion”. 

15. On 15 June 2019, Justice VanDuzer released his interim decision on the airfare caps, 

declining to remove them and deciding on the merits of the case without submissions 

from the Caeli Ariways. 

16. On 8 October 2020, Vemma sold its stake in Caeli to Mekar Airservices for 400 

million USD. 

SUMMARY OF ARGUMENTS  

 

Phase I 

1. Issue 1: The CEPTA shows the intention of the Parties to grant standing for enterprises with 

governmental shareholders. Furthermore, Claimant has standing under Art. 2 of the Facility 

Rules as its activities were independent from the Bonoori government and commercial in 

nature. 

2. Issue 2: The amicus curiae submission of CBFI shall be accepted by the Tribunal, however 

the amicus curiae submission of CRPU is not admissible in the present procedure. 

 

Phase II 

3. Issue 3: Respondent acted arbitrarily and breached the due process rights of Caeli Airways 

during the CCM investigations and the court proceedings, the decision to deny subsidies from 

Caeli Airways was discriminatory and constituted a fundamental breach of transparency. 

Moreover, Respondent denied justice from Caeli Airways in civil proceedings and did all this 

after making a specific representation in order to induce Claimant to invest in Mekar. 

4. Issue 4: The CEPTA does not provide any definition for the ‘market value’ standard. 

Therefore, the meaning can be clarified under the rules of international investment law, 

according to which it shall be interpreted as ‘fair market value’. Moreover, due to the MFN 

clause it is obligatory to avail the ‘fair market value’ compensation standard.  
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ADVANCED ARGUMENTS 

Phase I  

 

I. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE TO HEAR THE 

CLAIM. 

 

1. Vemma (the ‘Claimant’) submits that the Tribunal has jurisdiction in the present 

arbitration under Chapter 9 of the CEPTA. The jurisdiction ratione materiae and ratione 

temporis of the Tribunal is not contested by Mekar (the ‘Respondent’). 

2. Claimant is an investor under Art. 9.1 of the CEPTA, concluded by Bonooru and Mekar. 

Vemma is a Bonoori enterprise
1
, that invested in the territory of Mekar by purchasing an 

85% stake in Caeli Airways on 29 March 2011
2
. 

3.  The CEPTA shows the will of the drafters to grant standing for companies with 

governmental shareholders, and there is no provision which aims to bar such standing.  

Claimant has submitted its claim under the Facility Rules.
3
 The Tribunal has jurisdiction 

pursuant to Article 2 of the Facility Rules as interpreted by the applicable test and the 

related case-law. 

4. Consequently, Claimant submits that its claims meet the ratione personae jurisdictional 

requirements of the CEPTA (A) and Article 2 of the Facility Rules (B). 

 

A.  Claimant has standing under Art. 9.1 of the CEPTA. 

 

5. Both Bonooru and Mekar are parties to the VCLT.
4 

Art. 31 of the VCLT is a starting point 

for the appropriate interpretation of the CEPTA and for determining the intention of the 

Parties. Accordingly, “[a] treaty shall be interpreted in good faith with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its object 

and purpose.”
5
 This approach was adopted by ICSID tribunals when stating that 

jurisdiction shall be established on the basis of objective and good faith reading of the 

IIT
6
, without any presumptions

7
. 

                                                           
1
 Facts, p. 29., para. 10. 

2
 Annex VI 

3
 NoA, p. 2., para. 3. 

4
 Facts p. 40., para. 66.  

5
 VCLT Art. 31, para. 1 

6
 SPP, para. 63. 
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6. Claimant submits that the mere fact that Bonooru holds shares in Vemma is irrelevant in 

respect of the interpretation of the definition of ‘investor’ prescribed by the CEPTA. This 

is because the wording of the CEPTA (1) and its context together with its object and 

purpose (2) provide that Claimant qualifies as an investor, irrespective of the quality of the 

shareholders. 

 

1. Claimant is an investor under the ‘investor’ definition of the CEPTA, regardless 

of the ownership structure. 

 

7. According to the CEPTA, 

“[investor] means a natural person with the nationality of a Party or an enterprise 

with the nationality of a Party or seated in the territory of a Party that seeks to make, 

is making or has made an investment in the territory of the other Party.”
8
 

8. Under the requirements of the CEPTA
9
, an enterprise from Bonooru, to qualify as an 

investor, shall be “constituted or organised under the laws of [Bonooru]” and shall have 

“substantial business activity” in Bonooru. 

9. Claimant is incorporated in Bonooru with a 100% ownership in Royal Narnian
10

, which is 

the flag carrier in Bonooru and a leading global airline
11

.  

10. Therefore, interpreting the ‘investor’ definition of the CEPTA in good faith, objectively 

and considering the ordinary meaning of its terms, Claimant is an investor due to its place 

of incorporation and its business activities through Royal Narnian. At the same time, the 

‘investor’ definition of the CEPTA has no conditions regarding the ownership structure of 

the investor and the connections of the investor with its home state. Thus, alleging the lack 

of jurisdiction on this basis is contrary to the conclusions of international investment 

arbitration tribunals
12

 as it constitutes presumption against jurisdiction. 

11. Consequently, the ‘investor’ definition of the CEPTA provides that Claimant is an 

investor. 

 

2. The context, object and purpose of the CEPTA indicates the intention of Bonooru 

and Mekar to grant standing for enterprises with governmental shareholders. 

                                                                                                                                                                                     
7
 Inceysa, para. 176. 

8
 Art. 9.1 

9
 see point (a) under the definition of investor in CEPTA in Art. 9.1. 

10
 Facts, p. 29., para. 10. 

11
 Id., para. 9. and 11. 

12
 Inceysa, para. 176.; SPP, para. 63.; Noble, para. 195.; RosInvestCo, para. 44. 
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12. In addition to the definition of ’investor’, the context, object and purpose of the CEPTA 

shows the intention of the drafters as for the standing of enterprises with governmental 

shareholders. 

13. The general objective pursued by the ISDS mechanism is to stimulate cross border flows 

of capital
13

. The same intention is reflected in the preamble of the CEPTA
14

. 

14. According to the preamble of the CEPTA, Bonooru and Mekar aims to strengthen their 

“economic relationship and cooporetiaon”, to “[reduce or eliminate] the barriers to… 

investment”, to “[promote] economic integration to liberalise… investment”. 

15. Apart from the ‘investor’ definition, no other provision of the CEPTA seeks to exclude the 

standing of enterprises due to the nature of its shareholders. However, in other IITs Parties 

excluded the standing of enterprises on this basis when they intended to
15

. 

16. Hence, in view of the object and purpose of the CEPTA declared in the preamble, an 

enterprise shall qualify as an investor once it is in line with the ‘constitution test’ and the 

‘substantial business activity test’ set out in the definition of ‘investor’ of the CEPTA. 

Thus, to provide standing for Claimant under the CEPTA, there is no need to expressly 

permit government-owned companies to submit claims to arbitration
16

. 

 

B. Claimant has standing under Art. 2 of the Facility Rules 

 

17. As described above, the jurisdiction of the Tribunal can be confirmed under the CEPTA. 

Claimant further submits that jurisdiction can be established under the applicable 

arbitration rules too. 

18. Claimant has submitted its claim under the Facility Rules, since Respondent did not 

accede the ICSID Convention
17

. Simultaneously, the submission of the claim to arbitration 

shall satisfy the requirements of Chapter II of the ICSID Convention
18

. 

                                                           
13

 Blyschak, p. 14; Cremades & Cairns, p. 175 
14

 CEPTA, p. 71 
15

 see e.g.: Panama-Switzerland BIT, Art. 8, point b) ii); NAFTA ‘national security’ test, Art. 1138 
16

 as it was prescribed by Article I of the 1994 BIT 
17

 Facts, p. 31, para. 20 
18

 CEPTA, Art. 9.17, para. 2. (a)  
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19. When question of jurisdiction arises before an ICSID forum, it shall be considered that the 

ICSID Convention was formulated due to the recognition of the importance of “private 

international investment”.
19

 

20. The jurisdictional requirement of Art. 25 of the ICSID Convention is a dispute between “a 

Contracting State… and a national of another Contracting State”. Art. 2 of the Facility 

Rules requires a proceeding “between a State… and a national of another State”.  

21. Since there is no definition for ‘SOE’ given by tribunals, to determine whether an SOE 

can have standing under Art. 25 of the ICSID Convention, the Broches test is applicable
20

, 

which includes a structural and a functional test. Other tribunals developed these two 

elements of the Broches test
21

, without referring to the test itself. 

22. Due to the substantial correspondence of the jurisdictional requirements of the ICSID 

Convention and the Facility Rules and the fact that the present dispute is administered 

under the ICSID
22

, the Broches test is applicable under the Facility Rules as well. 

23. The Broches test, made by Aron Broches, the first Secretary-General of ICSID and one of 

the principal drafters of the ICSID Convention, provides that 

“[for] purposes of the Convention a mixed economy company or government-owned 

corporation should not be disqualified as a 'National of another Contracting State' 

unless it is acting as an agent for the government or is discharging an essentially 

governmental function.”
23

 

24. Therefore, an ICSID tribunal can adjudicate an SOE-State dispute, if the SOE is in line 

with the Broches test. 

25. Claimant submits that it has standing under Article 2 of the Facility Rules because there is 

no link between Vemma’s conduct and Bonooru, which conduct was essentially 

commercial in nature. Therefore, Claimant was not ‘acting as an agent for the 

government’ (1) and was not ‘discharging an essentially governmental function’ (2). 

 

1.  Claimant was not acting as an agent for the Bonoori government  

 

26. The meaning of “acting as an agent for the government” can be determined by Art. 8 of 

the ILC Draft Articles. According to Art. 8 of the ILC Draft Articles 

                                                           
19

 Preamble 
20

 CSOB, para. 17.; BUCG, para. 33; Maffezini, para. 79. 
21

 Salini, para. 31.; EDF, para. 198. 
22

 PO1, para. 5. 
23

 A. Broches 
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“[the] conduct of a person or group of persons shall be considered an act of a State 

under international law if the person or group of persons is in fact acting on the 

instructions of, or under the direction or control of, that State in carrying out the 

conduct.” 

27. The Commentary of this article also requires a “real link between the person or group 

performing the act and the State machinery
24

”. Furthermore, the mere fact that a State 

establishes a corporate entity is not a sufficient basis for the attribution of the entity’s 

subsequent conduct to the State.
25

 

28. The utility of Art. 8 has been acknowledged by international investment arbitral 

tribunals
26

, concluding that in terms of ‘control’ each case “must be viewed in its own 

particular context, on the basis of all the facts and circumstances.”
27

 The EDF tribunal 

held that Romania, through mandates and directives, effectively used its ownership and 

control to achieve specific results
28

. The Bayindir tribunal recognized the acts of NHA 

attributable to Pakistan. The government was kept intervening in the contract between 

Bayindir and NHA by giving clearance to the Chairman of NHA. Furthermore, the 

termination of the contract was not even possible without some guidance from higher 

levels of the Pakistani government.
29

 Therefore, mandates, directives, and clearances on 

specific decisions by governmental bodies can be considered a “real link” between the 

conduct of the entity and the State.  

29. Vemma, however, was performing its work on a commercial basis
30

, did not get any 

instruction from the Bonoori government in specific issues, and was not executing any 

mandate or directive of the Bonoori government. 

30. In 2017 the BUCG tribunal concluded that the relevant factor is whether the SOE 

“functions as an agent of the State in the fact-specific context”, and not the corporate 

framework of the SOE.
31

 This conclusion was in line with the decision of the CSOB 

tribunal, according to which even a 65% majority shareholding is irrelevant in respect of 

the Broches test.
32

 BUCG, a Chinese SOE, got the permission from Yemen to build an 

airport terminal after winning an open tender in competition with other contractors. 

Yemen, after forcibly denying BUCG to access to the construction site, argued that BUCG 

                                                           
24

 para. (1) 
25

 Commentary of the ILC Draft Artices, para. (6) 
26

 EDF, para. 199.; Bayindir, para. 124.;  
27

 Vacuum Salt, para. 43.  
28

 EDF, para. 201-214. 
29

 Bayindir, para. 125-128. 
30

 see point 2. on the ’essentially governmental function’ limb 
31

 para. 39. 
32

 para. 18.  
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had failed to perform its commercial services on the airport to a commercially acceptable 

standard.
33

 The tribunal finally stated that “BUCG was performing its work…  as a 

commercial contractor and not as an agent of the Chinese Government”
34

. 

31. Similarly to BUCG, Vemma’s bid was selected on commercial merits in the framework of 

an open tender
35

. After successfully turning Caeli Airways into a venture generating net 

profit
36

 by commercial means, Respondent impeded the subsequent development of Caeli 

Airways under the ownership of Claimant
37

. 

32. Consequently, Claimant is not an agent for the Bonoori government as the mere 

ownership structure is irrelevant, and it was making decisions on a commercial bases, 

without getting and performing any mandates, directives and clearances from Bonooru 

that could constitute instruction, direction or control under Article 8 of the ILC Draft 

Articles.  

 

2. Claimant was not discharging an essentially governmental function 

 

33. The CSOB case is determinative in respect of the meaning of “discharging an essentially 

governmental function”. Accordingly, when analyzing whether the acts of an enterprise 

are rather commercial or governmental in nature, “the focus must be on the nature of these 

activities and not their purpose.”
38

 Even though CSOB was generally driven by State 

policies, the activities in question were implantations of such policies and thereby were 

commercial in nature
39

. Considering only the ‘nature’ of the pertinent activities is the most 

rational approach because the analysis of ‘purpose’ would heavily degrade the certainty 

and predictability of arbitral proceedings.
40

 

34. The decision of the CSOB tribunal was endorsed by the BUCG tribunal when stating that 

“the appropriate focus is on the functions of BUCG ‘in the particular instance’ “
41

. Since 

there was no evidence that BUCG had been discharging an essentially governmental 

function in that particular instance the tribunal considered its acts rather commercial
42

.  

                                                           
33

 para. 25. and 40. 
34

 para. 41.  
35

 Facts, p. 31., para. 24.; Annex VI 
36

 Facts, p. 33., para. 33. 
37

 see Issue III of the Memorandum 
38

 para. 20. 
39

 para. 21. 
40

 Blyschak, p. 29. 
41

 para. 42.  
42

 para. 42-44. 
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35. Therefore, in the present case, the commercial nature of Claimant’s activities relevant to 

the dispute shall be examined, irrespective of their purpose.  

36. Before the privatization process Caeli Airways was in a detrimental economic situation
43

. 

In the tendering process Claimant was the highest bidder out of four companies and 

proposed the most financially attractive business model for Caeli Airways
44

. Therefore, on 

29 March 2011 Claimant purchased an 85% stake in Caeli Airways
45

. Soon after entering 

into the purchase agreement, in June 2011 it purchased eight and leased fifteen Boeing 

737 aircraft to its fleet.
46

 Caeli sought to generate the higher profit possible by lowering 

prices and thus receiving a higher footfall.
47

 To gain more advantage over its competitors, 

it further invested in 45 Boeing 737 MAX, and two strategic programmes to consolidate 

its consumer base
48

. Due to its profit-oriented working, by June 2016 Caeli became the 

only consistently profitable carrier on over half the routes to and from the Phenac 

International Airport
49

. 

37. Therefore, the activities of Claimant were commercial in nature because they were 

reflecting commercial considerations, without any governmental or regulatory 

characteristics. More specifically, first it won a tender in competition, second it invested 

in aircrafts and consumer attracting strategic programmes, third it was trying to set the 

most profitable pricing. 

38. Moreover, even if the Tribunal were to inquire the purpose of Claimant’s activities, it 

would find purely commercial purposes. 

39. First, after submitting the bid for purchase of Caeli, a Member of Vemma’s board of 

directors explained the potential agreement as “lucrative for any investor” and 

“unparalleled access to Mekar’s airline market”, due to the repair and storage facilities at 

Caeli’s disposal.
50

 These statements also met one of the main reasons why it was worth 

buying Caeli: it was  able to capture global connecting traffic flows and grow ahead of the 

market due to the geographic positioning of Phenac International, its base airport.
51

  

                                                           
43

 Facts, p. 30, para. 17.  
44

 Facts, p. 31, para. 24.  
45

 Annex VI 
46

 Id.  
47

 Id., p. 34, para. 34. 
48

 Id. para. 35. 
49

 Id. 
50

 Id. p. 31, para. 35. 
51

 Id., p. 32, para. 27. 
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40. Thus, the purpose of Claimant was to gain profit through Caeli Airways. The commercial 

purpose and nature of Claimant’s acts are compatible with each other, as the latter stems 

from the former. 

41. Consequently, Claimant was not discharging an essentially governmental function of the 

Bonoori government. 

42. Conclusion on Issue I: Claimant submits that the Tribunal has jurisdiction in the present 

dispute, because Claimant has standing both under Chapter 9 of the CEPTA and Art. 2 of 

the Facility Rules. 

 

II. Claimant submits the Tribunal should grant the leave sought for filing an amicus 

submission to the CBFI, and should not grant the same for the External Advisors to 

the CRPU 

 

43. Amicus curiae participation has been non-existent in international investment arbitration, 

with the first substantial instance of them coming in 2001. Amici submissions for long 

have been regarded as a useful tool to grant transparency, and widespread acceptability on 

matters of public interest. Several amici submissions have been filed, by both the CBFI 

and External advisors to the CRPU. Pursuant to subarticle 3 of Article 9.19 of the CEPTA 

the tribunal has the authority to hear any amicus submission it deems able to assist the 

tribunal, or add any additional perspective. The Tribunal, as stated in numerous 

awards  has absolute discretion, when deciding the applicability of amicus curiae 

suggestions. Therefore, the Claimant understands, that anything the claimant states 

regarding this issue is only to guide the Tribunals attention to certain facts, or to provide 

its views, namely: 

44. The The CBFI constitutes an honorable amicus the tribunal should grant leave to (A). This 

is because the CBFI represents public interest, regarding Bonooru and the Greater Narnian 

region (1), the CBFI is an independent, third party to the dispute, who can contribute 

useful perspective to the tribunal (2).  Furthermore, the External Advisors to the CRPU 

should not be recognized as an honorable amicus (B). This is because the External 

Advisors to the CRPU failed to make a submission within the scope of the dispute 

expected in Rule 37(2) b) (1), the External Advisors of the CRPU should not be 

considered an independent, third party to the dispute. (2).   

 

A. The CBFI constitutes an honorable amicus the tribunal should grant leave to file a 

submission 
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45. As the Rule 37(2) of the ICSID Arbitration Rules provides, the tribunal shall consider 

certain criteria when deciding on allowing amici submissions, although the criteria are not 

deterministic. Respondent in its „Application To Bar The Amicus Submission By The 

Consortium Of Bonoori Foreign Investors” provides, that the CBFI does not fulfil certain 

requirements to be recognised by the tribunal as an honorable amicus. Firstly respondent 

argues, that the CBFI „does not file its amicus application in pursuit of any “public 

interest” or advance any novel arguments” and that the CBFI is not independent with 

Lapras Legal being an advisor for Vemma on funding strategies with respect to its claim 

against the Federal Republic of Mekar.  

46. Therefore, Claimant submits that the CBFI represents public interest, regarding Bonooru 

and the Greater Narnian region (1), and that the CBFI is an independent, third party to the 

dispute, who can contribute useful perspective to the tribunal (2). 

 

1. The CBFI can provide valid perspective, regarding Bonooru and the Greater 

Narnian region. 

 

47. As the CBFI stated in its amicus submissions, the CBFI is a non-profit entity, established, 

as stated in PO.3 to provide services such as training and capacity building activities, 

networking opportunities, and collective advocacy. This non-profit organization is 

necessary for the companies seated in Bonooru, of which many has contributed 

investments in the greater Narnian region, as described in point 4 of the Facts. Therefore 

as a tribunal noted the party must demonstrate it’s utility to the tribunal.  

48. In matters of public interest, the requirement of different expertise or perspective should 

be considered broadly by the tribunals. As it is stated in Annex I and point 5 of the Facts 

commercial air travel is of great public interest to the Commonwealth of Bonooru. 

Therefore as an investment dispute likely to affect mobility rights, a as shown in point 65 

of the Facts the proceedings are of public interest to the people of Bonooru, because some 

depend on commercial air travel for healthcare for instance.  

49. The CBFI can provide the tribunal particular knowledge, and insight regarding the 

investment scene in Mekar, as well as the greater Narnian region, in addition to insight to 

the Bonooru investor scene, and long term projects in Bonooru as the infrastructure 

project described in point 4 of the Facts. As these contributions and views are unlikely to 

duplicate the Claimant’s, which would be unfavorable. Therefore, they shall contribute 
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new perspective and depth to the tribunal’s understanding of the financial and investment 

scene of the region. 

 

 

2. The CBFI is an independent, third party to the dispute. 

 

50. The CBFI as an independent third party takes into account the possibility it needs to 

exercise collective advocacy for the companies of Bonooru, while one or more of it’s 

members are party to the proceedings. Therefore as stated in point 14 of PO.3 under the 

CBFI’s “Amicus Brief Submission Guidelines,” members of the CBFI’s Executive 

Committee cannot participate in discussions or votes in relation to a dispute in which they 

have a conflict of interest. As respondent submitted, and as stated in point 12 of PO.3 

Horatio Velveteen, CFO of Lapras Legal Capital voted in respect of the amicus 

submission. Lapras Legal Capital is an advisor for Vemma in respect of potential 

litigation funding and funders. 

51. Lapras Legal Capital was in the past advising Vemma on litigation funding, therefore not 

in connection to this arbitral proceeding. Furthermore the advisory capacity of Lapras was 

only financial, and not regarding any substance of the dispute. In addition to this, Mr. 

Velveteen, who is an Executive Committee member of the CBFI, is the Chief Financial 

Officer of Lapras, and therefore as Chief Financial Officer, matters regarding substance of 

law is not Mr. Velveteen’s area of expertise.  

52. As stated in PO.3 In its meeting on 29 March 2021, the CBFI resolved unanimously that 

Mr. Velveteen could vote in respect of the amicus submission in Vemma’s claim against 

Mekar. Despite this vote of confidentiality the CBFI still disclosed this fact as an indicator 

for the tribunal, and therefore fulfilled it’s disclosure obligations amicably, and in good 

faith.  

 

B. The External Advisors to the CRPU should not be recognised as an honourable 

amicus. 

 

53. The tribunal, as shown above has absolute discretion when it comes to amici submissions, 

with regards, that Rule 37(2) of the ICSID Arbitration Rules provides, the tribunal shall 

consider certain criteria when deciding on allowing an amicus submission.  
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54. Therefore regarding the amicus submissions of the External Advisors to the CRPU the 

claimant submits that the External Advisors to the CRPU failed to make a submission 

within the scope of the dispute expected in Rule 37(2) b) (1), and that the External 

Advisors of the CRPU should not be considered an independent, third party to the dispute 

(2). 

 

1. The External Advisors to the CRPU failed to make a submission within the scope 

of the dispute expected in Rule 37(2) b). 

 

55. The External advisors to the CRPU filed an amicus submission concerning the ratione 

legis jurisdiction of the Tribunal. Claimant noted, that this issue regarding jurisdiction has 

not been previously raised by any disputing party. As a tribunal states, that jurisdictional 

matters altogether shall be excluded from amici submissions. Another tribunal stated that 

any broadening of the scope of the dispute by non-parties are therefore intended to be seen 

as unnatural and unusual.  

 

2. The External Advisors of the CRPU should not be considered an independent, 

third party to the dispute 

 

56. As the CRPU is a governmental Committee, any conduct of it, by international law shall 

be attributable to the Respondent. Therefore, as essentially the potential amicus in the 

External Advisors are essentially External advisors to the Respondent itself. As such the 

external advisors are likely to fail to comply with Rule 37 (2) a) of the ICSID convention 

regulation and rules. Therefore as a number of tribunals noted, that any amicus failing to 

provide perspective and would be a mere duplication of a parties argument should be 

discouraged and should not be granted the leave sought for filing an amicus submission. 

57. Conclusion on Issue II: For the aforementioned reasons the Claimant submits that the 

Tribunal shall accept the amicus curiae submission of CBFI, however the amicus curiae 

submission of CRPU is not admissible in the present procedure. 

 

Phase II 
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III. Respondent breached Article 9.9 of the CEPTA when it failed to provide fair and 

equitable treatment to Claimant 

 

58. Claimant invites the tribunal to take a deeper look at the malicious conduct of Respondent 

in relation to the CCM investigations, the denial of subsidies and justice and how 

Respondent made a specific representation to Claimant to induce investment. 

59. Respondent breached Article 9.9 of the CEPTA on multiple occasions: Respondent acted 

arbitrarily and breached the due process rights of Caeli Airways, in which Claimant 

invested (A), the decision to deny subsidies from Caeli Airways was discriminatory and 

constituted a fundamental breach of transparency (B), Respondent denied justice from 

Caeli Airways in civil proceedings (C) and did all this after making a specific 

representation in order to induce Claimant to invest in Mekar (D). 

 

 

A. Respondent acted arbitrarily and breached the due process rights of Caeli Airways 

when it launched its investigation against Caeli Airways 

 

60. Respondent acted arbitrarily by launching an unlawful investigation against Caeli Airways 

(1) and when it upheld the unnecessary airfare caps during an economic crisis (2). 

Respondent breached Article 9.9 (2) (b) and (c) of the CEPTA as it failed to provide fair 

and equitable treatment to Claimant, violating Caeli Airways’ right to due process in 

administrative proceedings and acted in an arbitrary manner. 

 

1. The CCM started investigations against Caeli Airways even though its market 

share was below 50% at the time 

 

61. Caeli Airways’ market share at the time the CCM started its first investigation was only 

43%, which is below the 50% required by the Monopoly and Restrictive Trade Practice 

Act, as Amended in 2009. 

62. Chapter III (2) (a) states that the CCM may open an investigation suo moto if “a 

corporation obtains a market share greater than 50%. The CCM may exercise discretion 

in industries that require special attention to open an investigation where a corporation 

owns a lower market share.”  
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63. According to Respondent’s argumentation the investigation was lawful as the market 

share of Caeli Airways, when taken in conjunction with its Moon Alliance partner, Royal 

Narnian, exceeds 50%: as CCM Vice-President Iroh Iwamatsu explained that, “when 

considered in conjunction with its Moon Alliance partner, Royal Narnian, Caeli’s market 

share exceeds 54%.”  

64. This argumentation, however, goes against the law, as the Monopoly and Restrictive 

Trade Practice Act only allows the investigation of a company when its market share as a 

single entity is greater than 50%, not when taken in conjunction with another airline Caeli 

Airways is allied with. 

65. Respondent may argue that the CCM started the investigation based on their discretionary 

right, however, Respondent’s intention was not to start the investigation based on 

discretion, but rather to investigate Caeli Airways as an airline industry actor with greater 

market share than 50%. Therefore, it is evident that Respondent’s conduct had no legal 

basis. 

66. As it was stated in the Crystallex v. Venezuela, arbitrariness is “a wilful disregard of due 

process of law”.  

67. As Respondent wilfully disregarded its own laws, it is evident that Respondent’s conduct 

was arbitrary and breached the due process rights of Caeli Airways thus violating Article 

9.9 (2) (b) and (c) of the CEPTA. 

68. The arbitrary nature of Respondent’s decision to launch the investigations is also clear 

from the fact that Caeli Airways is the only airline company that was investigated by the 

CCM to this day. 

 

2. The interim airfare caps were arbitrarily held up even after they became 

unnecessary 

 

69. The interim airfare caps, introduced after the first CCM investigation, were put in place in 

order to ensure Caeli Airways did not achieve supra competitive profits. 

70. As the Monopoly and Restrictive Trade Practice Act Chapter III (4) (d) states: the CCM 

“may impose any behavioral or structural remedies which are proportionate to the 

infringement committed and only to the extent necessary to bring the infringement 

effectively to an end.” 
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71. The airfare caps did not hurt the profitability of Caeli Airways in 2016, however, after the 

start of the economic and inflation crisis of Mekar Caeli Airways could not secure a 

steady stream of revenue. 

72. After late 2016 Caeli Airways sought to remove the airfare caps as it had started to hurt its 

profitability, and resulted in loss of revenue. By this time the original reasoning behind the 

imposition of the interim airfare caps was already achieved, Caeli Airways could not 

achieve steady profits, let alone supra competitive profits. 

73. In accordance with Chapter III (4) (d) Monopoly and Restrictive Trade Practice Act, Caeli 

Airways tried to convince the CCM to remove the airfare caps, as their infringement 

effectively came to an end, when the possibility of earning supra competitive profits was 

not achievable anymore even without the airfare caps during the economic crisis. In Caeli 

Airways’ view Respondent should have lifted the airfare caps after they had served their 

purpose. 

74. However, despite the best efforts of Caeli Airways, the airfare caps were not removed, 

even though the original purpose had already been achieved by that point. 

75. This was yet another example of the arbitrary treatment of Caeli Airways by Respondent’s 

“willful disregard of the due process of law” which constitutes a breach of due process 

and arbitrary conduct in accordance with Article 9.9 (2) (b) and (c) of the CEPTA. 

 

B. Respondent’s conduct was discriminatory when it denied subsidies from Caeli 

Airways, which constituted a fundamental breach of transparency 

 

76. Respondent breached Article 9.9 (2) (b) and (c) of the CEPTA when it denied subsidies 

from Caeli Airways, as its conduct constituted a fundamental breach of transparency and 

was discriminatory in nature without any reasonable justification. 

77. During the economic crisis, while the MON, the national currency of Mekar, Caeli 

Airways was forced to use when selling tickets for its flights, was heavily inflating, Mekar 

attempted to alleviate some of the airline industry’s concerns. In 2018 Executive Order 9-

2018 was passed, which granted subsidies to airlines for each Mekari citizen travelling on 

board. 

78. Claimant, who operated the biggest airline in Mekar, therefore hit by the crisis the most 

but also transporting the most Mekari citizens, also applied for the subsidies in order to be 

able to stay in business.  
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79. However, the Secretary of Civil Aviation of Mekar denied the subsidies from Caeli 

Airways without providing any justification for its decision. 

80. As it was stated in Tecmed v.  Mexico, it is required for “the host State to act in a 

consistent manner, free from ambiguity and totally transparently in its relations with the 

foreign investor” and that the State is required to give sufficient justification to its 

decisions. 

81. However, in this case Respondent did not give any justification at all to its decision which 

constitutes a fundamental breach of transparency in administrative proceedings thereby 

breaching Article 9.9 (2) (b) of the CEPTA. 

82. A month later Mekar’s deputy Minister of Transportation mentioned a possible reasoning 

of the decision, arguing that state-owned airlines, such as Caeli Airways have unique 

advantages, therefore should not receive government subsidies. However, as it was 

demonstrated previously, Caeli Airways should not be considered a state-owned airline. 

83. Therefore, the only question to be considered is whether the decision of Respondent was 

discriminatory in nature.  

84. When dealing with discriminatory actions the Tribunal should take into account the 

rationale that was established in Saluka v. The Czech Republic, where it was stated that: 

“State conduct is discriminatory, if similar cases are treated differently and without 

reasonable justification.” 

85. When deciding whether cases are similar, the Tribunal should take into account that other 

foreign airlines such as Star Wings and JetGreen, also operated in Mekar, just like Caeli 

Airways, transported Mekari citizens on a regular basis and applied for the subsidies 

announced by Respondent. 

86. However, out of these three, only Star Wings and JetGreen received subsidies, Caeli 

Airways did not, which establishes that these airlines in similar situation were treated 

differently. 

87. The last requirement to be fulfilled so that the conduct of Respondent would be 

considered discriminatory is the lack of reasonable justification. As it was previously 

mentioned, Caeli Airways had not received any justification from Respondent, only a 

month later which was already shown to be baseless. 

88. Therefore, airline industry actors, in similar situation (operating in Mekar, hit by the 

economic crisis) were treated differently, as Caeli Airways did not receive government 

subsidies, and was not provided a reasonable justification.  
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89. This conduct on Respondent’s side constitutes discriminatory treatment on Respondent’s 

side, which breaches Article 9.9 (2) (c) of the CEPTA. 

 

1. Caeli Airways was denied justice when its case was dismissed based on the merits 

without the chance to make relevant submissions 

 

90. Caeli Airways was denied justice when its case was dismissed by the court of Respondent 

based on the merits without providing Caeli Airways the chance to make submission on 

the issues concerning the merits. Therefore Respondent violated Article 9.9 (2) (a) of the 

CEPTA. 

91. The denial of justice is evident when the Tribunal observes that Caeli Airways made no 

submissions regarding the merits (a) but the court still made a decision to dismiss the case 

based on its merits (b). 

 

2. No submissions were made by Caeli Airways on the merits of its case 

 

92. During the court proceedings in 2019 Caeli Airways only made submissions regarding the 

interim injunction, pleading to have the interim airfare caps removed.  

93. It is important to note that no relevant submissions were made by Caeli Airways 

concerning the merits of the case, whether the airfare caps were reasonable or caused 

damage to Caeli Airways. 

94. “From 25 April 2019 to 27 April 2019, Mekar’s High Court heard submissions from 

Caeli Airways and the CCM concerning a stay on the imposition of airfare caps. Justice 

VanDuzer reserved his judgment for a written decision to be delivered on a subsequent 

date. 

95. On 15 June 2019, Justice VanDuzer released his interim decision on the airfare caps, 

declining to remove them.” 

 

3. The court of Respondent dismissed Caeli Airways’s case on the merits 

 

96. Justice VanDuzer, however, still made a decision on the merits of the case, stating that it 

does not foresee the possibility of a different final decision. 
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97. “Further, the Court has considered the Applicant’s prima facie case on the merits in its 

examination of this request for temporary injunction. It does not foresee the possibility of 

arriving at a different final decision. Therefore, to save the precious resources of our 

courts, and to avoid the parties waiting in anticipation, the Court also dismisses the 

merits of the Applicant’s appeal at this point.” 

98. As it was stated by the Tribunal in Dan Cake v. Hungary that a Court depriving an 

investor “of the chance – whether great or small – to avoid the sale of its assets” can 

“[m]anifest injustice in the sense of a lack of due process leading to an outcome which 

offends a sense of judicial propriety….” 

99. Judicial propriety was especially offended by such a decision given the fact that under 

Mekari law, Caeli Airways had no further appeal, therefore, the decision on the merits was 

final, notwithstanding the fact that Caeli Airways had no chance to make submissions on 

the issue. The decision was made without the slightest chance of Caeli Airways to defend 

itself.  

100. Therefore, dismissing the case of Caeli Airways by violating its right to due process and 

citing the small chance of success denied justice in civil matters from Claimant and 

breached the fair and equitable treatment by violating Article 9.9 (2) (a) of the CEPTA. 

 

 

C. Respondent made a specific representation to induce investment and later breached 

the legitimate expectations of Claimant 

 

101. Respondent made specific representations to Claimant in order to induce its investment. 

Its actions created a legitimate expectation, on which Claimant relied on in deciding to 

make its investment. 

102. Respondent conducted specific representation when it changed its legislation. These gave 

rise to the legitimate expectations of Claimant  

103. In order to establish the standard for legitimate expectations the Tribunal should take into 

account the reasoning found in International Thunderbird Gaming v. Mexico, in which the 

Tribunal stated that legitimate expectations relates “to a situation where a Contracting 

Party’s conduct creates reasonable and justifiable expectations on the part of an investor 

(or investment) to act in reliance on said conduct”. 

104. Respondent violated this standard when it went against its own legislation. 
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105. Respondent specifically changed its Monopoly Act in 2009
52

 in order to draw in 

investment: 

106. “Additionally, to inspire investor confidence, the new legislature revised 

Mekar’s Monopoly and Restrictive Trade Practice Act in 2009.”
53

 

107. Claimant when making its investment relied on the assumption that CCM investigations, 

regulated in the Monopoly Act, would only be conducted in accordance of said Act, which 

stated that suo moto investigations of the CCM can only be launched if a corporation 

obtains a market share greater than 50%. 

108. However, this expectation of Claimant was violated when Respondent went against its 

own legislation and combined the market share of two different companies, Caeli Airways 

and Royal Narnian in order to reach this threshold and be able to launch an investigation 

against Caeli Airways, the investment of Claimant. 

109. Therefore, Respondent breached Article 9.9.3. of the CEPTA when it made a specific 

representation by changing its legal system in order to induce investment, on which 

Claimant relied but was subsequently frustrated after Respondent acted contra legem. 

110. Conclusion on Issue III: To summarize Claimant’s argumentation, it has to be noted that 

Respondent breached Article 9.9 (a) (b) (c) of the CEPTA. Moreover, Respondent acted 

arbitrarily and breached the due process rights of Caeli Airways during the CCM 

investigations and the court proceedings, the decision to deny subsidies from Caeli 

Airways was discriminatory and constituted a fundamental breach of transparency. 

Respondent denied justice from Caeli Airways in civil proceedings and did all this after 

making a specific representation in order to induce Claimant to invest in Mekar.  

 

  

                                                           
52

 Annex V 
53

 Facts, p. 30, para. 19. 
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IV. The ’fair market value’ is the applicable compensation standard 

 

111. Claimant submits that the appropriate compensation standard for the FET violations is the 

‘fair market value’ standard.  

112. The ‘fair market value’ standard is applicable because under the regime of international 

investment law whenever a BIT referred to ‘market value’, it was interpreted by tribunals 

as ‘fair market value’ (A). Furthermore, Art. 9.7 of the CEPTA requires the MFN 

treatment which also leads to the application of the ‘fair market value’ standard (B). 

 

A. The ‘fair market value’ standard is applicable in international investment law 

 

113. In the CEPTA there is no definition neither for fair market value, nor market value. 

Hence, their meaning shall be clarified through the case-law. When tribunals had to deal 

with the issue of either ‘fair market value’ or ‘market value’ prescribed by BITs54, they 

were taken into account according to the definition of ‘fair market value’55. 

114. The Enron Tribunal stated that based on the fair market value of the claimant’s investment 

before the measures were adopted ‘and its value at present’56 (i.e. when the arbitral award 

was rendered), shall be compared. That’s the basic rule of calculating the amount of 

compensation owed by a host state in case of infringing the FET standard of a BIT. 

115.  For this reason, the Tribunal shall calculate the amount of the compensation the 

Respondent owes to Claimant with regard to the net worth of Claimant’s investment 

before the Respondent’s unlawful actions have taken effect. Before the Respondent’s 

actions in breach of the FET clause, the estimated market value of Caeli was USD 1.1 

billion. The Tribunal shall take into consideration this estimation, as it had been made and 

published by an independent firm - Aviation Analytics - on 8 June 201957, way before the 

present dispute emerged between the respective parties. Moreover, the market value of 

Caeli could only degrade because of the unlawful acts of Respondent. 

116. The Chorzow dictum58 serves as a starting point in a damages analysis. Accordingly,  

                                                           
54

 (1) Barbados-Venezuela BIT, Art. 5, para 1.; (2) Mauritius-India BIT, Art. 6, para. 1.; (3) Argentina-USA BIT, 

Art. IV, para. 1.  
55

 (1) Tidewater, para. 154; (2) Devas, para. 399-401.; (3) Enron, para. 382.  
56

 Enron v. Argentina para. 380 
57

 PO4, p. 89, para. 4 
58

 Chorzów, p. 47 
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117. “reparation must, as far as possible, wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, have 

existed if that act had not been committed.” 

118. The “fair market value” standard is applicable in case of long-term losses59. An 

internationally recognized definition of it reads as follows: 

119. “the price, expressed in terms of cash equivalents, at which property would change hands 

between a hypothetical willing and able buyer and a hypothetical willing and able seller, 

acting at arm’s length in an open and unrestricted market, when neither is under 

compulsion to buy or sell and when both have reasonable knowledge of the relevant 

facts.”60 

120. On the contrary, according to a valuation of the European Central Bank on foreign direct 

investment positions, the “market value” means  

121. „the amount for which an asset could be exchanged, or a liability settled, between 

knowledgeable, willing parties in an arm’s-length transaction.”61 

122. Compensating the suffered damages at a fair market value is in line with the findings in 

the Chorzów factory case, as it “wipes out all the consequences of the illegal act”, whereas 

the market value compensation could be way below the total amount of damages. If the 

compensation rendered by the Tribunal would not wipe out all the consequences of the 

illegal act, it would lose its fundamental purpose, which is compensating the Claimant for 

the suffered losses due to circumstances caused by the actions and omissions of 

Respondent. 

123. Claimant’s position is that the application of both the “fair market value” and the “market 

value” standard would lead to the same conclusion, which is that in case the Tribunal 

would find that Respondent owes compensation to Claimant for the infringement of the 

FET clause incorporated in the CEPTA, the Respondent would have to pay a 

compensation that would reach the losses the Claimant suffered due to the unlawful 

actions of the Respondent. 

124. In the present case this would mean that Respondent would have to compensate Claimant 

for forcing it to sell its stake in the investment in question. Based on the fair market value 

standard, the Claimant shall be awarded USD 700 million, counting with the valuation 

made on 8 June 2019 by Aviation Analytics, an independent organization, that valued 

                                                           
59

 CMS, para. 410.  
60

 Id., para. 402.; Sempra, para. 405 
61

 ECB p. 16 
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Caeli at USD 1.1 billion, since this value represented Caeli’s net worth before the 

unlawful actions of Respondent would have taken effect. Pursuant to the market value 

standard, the Respondent shall be obliged to pay also USD 700 million as a compensation, 

since this would be the amount for which the investment of Vemma could have been 

exchanged between knowledgeable, willing parties in an arm’s-length transaction before 

the Respondent’s unlawful acts would have materialized. 

125. In case the Tribunal would not accept that the result of the application of the “fair market 

value” and the “market value” standard would not differ, Claimant firstly submits that the 

market value test is inapplicable, since it is so vaguely worded that it is unfit to measure 

the value of Vemma’s investment. 

126. Second, since the market value standard does not deal with the real value of the 

investment, it is simply unfit to serve as a valuation standard when the true value of an 

investment shall be determined. 

127. Third, if Respondent would argue that the market value of Vemma’s investment should 

not be assessed based on a market value that would prevail in an open and unrestricted 

market, as it would happen in the case of applying the fair market valuation standard, then 

Respondent would contravene with its very own fundamental values on the free and 

competitive market also represented and fought for by Mekar’s Competition Commission. 

128. The Tribunal shall apply the fair market value standard, since the CMS Tribunal declared 

that in case of long-term losses, the fair market valuation standard shall be applicable62. 

Respondent caused long term losses for Claimant, as Respondent deprived Claimant of its 

opportunity to freely determine the market behavior of Caeli Airways which could have 

saved the Claimant’s investment from bankruptcy. If the Claimant would have intended to 

sell its controlling stake in Caeli, it could have received USD 1.1 billion in exchange, 

before the measures engaged by the Respondent would have taken effect. Since the 

Respondent payed USD 400 million to Claimant in the course of a coerced share sale, 

Respondent owes merely USD 700 million to Claimant. 

129. Therefore, if the CEPTA prescribes the market value standard, it is in fact equal to the 

standard known as ‘fair market value’.  

 

 

 

                                                           
62

 CMS, para. 410.  
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B. The ‘fair market value’ standard is applicable because of Art. 9.7 of the CEPTA 

 

130. Article 9.7 paragraph 1. of the CEPTA provides for the MFN treatment. Paragraph 2. of 

the same Article establishes exceptions to para. 1. Claimant submits that in the present 

case paragraph 1. is applicable, and paragraph 2. is not.  

131. In the Feldman v. Mexico case the tribunal faced a very similar problem to the one in the 

present case, since in that case the applicable IIA also lacked provisions on how to 

compensate for treaty infringements other than expropriation, and the tribunal applied the 

MFN clause to determine the proper method of valuation.63 The Tribunal shall follow the 

practice of the Feldman Tribunal, since it is the proper interpretation of the MFN clause. 

132. According to para. 1., “Each Party shall accord… treatment no less favourable than the 

treatment it accords in like situations, to investors of a third country and to their 

investments”. It further adds that such treatment shall be accorded with respect to “sale or 

disposal of their investment”. 

133. Therefore, if Respondent would provide treatment more favourable for an investor other 

than Claimant, it would violate the MFN obligation set out in Art. 9.7 of the CEPTA.  

134. Respondent forced Claimant to sell its investment and therefore Claimant has the right for 

an appropriate compensation.   Thus, the compensation must be paid because of the 

coerced sale of Claimant’s investment. Consequently, with respect to the sale of the 

investment under Art. 9.7 paragraph 1. of the CEPTA, the application of the compensation 

standard qualifies as a treatment.  

135. Art. 13 of the Arrakis - Mekar BIT provides for a compensation equivalent to the fair 

market value of the investment.64 Tribunals established under this BIT have consistently 

awarded compensation for FET violations under Art. 13.65 Consequently, the Tribunal 

shall award compensation equivalent to the fair market value of Vemma’s investment, 

since in like circumstances, a tribunal applying the Arrakis - Mekar BIT would apply the 

fair market value standard for determining the amount of a compensation to be paid to an 

investor.  

                                                           
63

 Feldman  para. 187. 
64

 p. 84 
65

 PO3, p. 87, para. 15. 
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136. Therefore, Claimant submits that Respondent violated the MFN obligation set forth in 

Article 9.7 paragraph 1. of the CEPTA, because it accorded more favourable treatment for 

investors coming from Arrakis.  Consequently, it cannot be considered an exception 

pursuant to paragraph 2.  

137. Conclusion on Issue IV: To conclude, the Claimant submits that the proper valuation 

standard applicable in case of a compensation owed for the breach of the FET clause in 

the case at hand is the fair market value standard. 
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PRAYERS FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests the Tribunal to find that: 

 

1) Claimant has standing in the proceedings  

 

2) The amicus submission by the CRPU shall be barred 

 

3) Respondent violated the FET obligation set out in the CEPTA 

 

4) The applicable compensation standard is the ‘fair market value’ standard.  

 


