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STATEMENT OF FACTS 

Parties to The Dispute 

6. Vemma (“Claimant”) is an airline-holding company incorporated in Bonooru pursuant 

to the laws of Bonooru with 100% ownership in Royal Narnian, a leading global airline 

which created the Moon Alliance and served in 178 countries. It is a member of the 

CBFI in good standing. 

 

7. Mekar (“Respondent”) is a developing nation which suffered prolonged political 

instability and resource exploitation previously, with a high regulatory intervention, 

late economic reforms and judicial delay at present. Respondent is a party to the 2014 

Comprehensive Economic Partnership and Trade Agreement between the 

Commonwealth of Bonooru and the Federal Republic of Mekar (“CEPTA”), preceded 

by the 1994 Bonooru-Mekar BIT (“1994 BIT”). It has yet to sign and ratify the ICSID 

Convention. 

Background to the Investments 

8. Caeli had been in financial distress since 1994, under the rule of LPM followed by the 

unfavorable merger with Aer Caeli in 2003 and the financial crisis in 2008. 

 

9. In 2011, Claimant invested in the State-owned Caeli by securing bids for controlling 

85% stake in a competitive bidding process, leaving 15% ownership to Mekar 

Airservices.  

 

10. Claimant’s membership in the prestigious Moon Alliance was expressly referred to by 

officials in the Competition Commission of Mekar (“CCM”) as one of the reasons for 

selection.  

 

11. Claimant entered into a Share Purchase Agreement with Mekar Airservices on 

29.03.2011, with USD$800M as consideration, in addition to the undertaking to sign 

leasing contracts for Boeing 737 aircrafts on favourable terms and to secure Caeli’s 

Moon Alliance membership. 
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12. Claimant decided to operate low-fare cross-continental flights to Mekar. It took 

advantages of the geographical positioning of Phenac International Airport (“Phenac”), 

and cooperation with other Moon Alliance members, equipment and fuel efficiency, 

enabling it to capitalize on the 2011-2013 burgeoning local and international demand 

and 2014 successfully turned a net profit for Caeli for 2014-2016.  

Events Leading to Dispute 
 

13. In 2016, the CCM initiated two investigations, in September and December, against 

Caeli in violation of Mekari law and the CEPTA when Caeli’s market share was only 

43%, as opposed to over 54% in conjunction with Royal Narnian (“First Investigation” 

and “Second Investigation”, together “Two Investigations”). Airfare caps were thus 

placed on Caeli’s airfare by the CCM as interim measures. 

 

14. In late 2016, under First Investigation, Caeli was found breach of the MRTP Act with 

alleged predatory pricing resulting from frequent-flyer programme (“FFP”) and 

corporate discount programme (“CDP”), and was imposed a MON$150M fine. 

Decision to keep the airfare caps was affirmed. 

 

15. By 03.2017, a self-induced currency crisis ensued in Mekar, yet Caeli was required to 

price its services exclusively in plummeting Mekari currency MON since 30.01.2018 

(“MON Domination”). 

 

16. On 25.09.2018, Caeli was denied subsidies arbitrarily under the Executive Order 9-

2018 on the basis of Bonooru’s ownership being of a significant stake in Claimant.  

 

17. On 01.01.2019, under Second Investigation, Caeli was also judged as anti-competitive 

in allegedly introducing excessively low prices and conducting exclusionary strategy 

its business activities in Phenac. A MON$200M fine was imposed and airfare cap was 

kept until its total market share with fellow Moon Alliance member decreasing to 40% 

or below. 
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18. Despite promptly defending Respondent’s unfair and illegal actions in Mekari Courts, 

Claimant not only suffered from substantial delay of over a year with its interim 

measures hearing scheduled in mid-2019, but also premature dismissal on the merits of 

its pleas on 15.06.2019. 

 

19. The CCM’s airfare caps were eventually lifted in late-2019 when Caeli’s Mekari market 

share dropped below 40% due to the cumulative effect of Respondent’s unfair actions. 

 

20. On 09.12.2019, Claimant responsibly followed the Shareholders’ Agreement with 

Respondent, informing Mekar Airservices the terms of a bona fide third-party offer 

from Hawthorne Group LLP (“Hawthorne”), a private equity firm based in Sinnoh to 

purchase its entire stake in Caeli. Despite being offered a right to purchase shares at 

Hawthorne offered price, Mekar Airservices unreasonably disputed the validity of the 

Hawthorne’s offer due to Hawthorne’s Moon Alliance membership, rather than 

allowing Hawthorne’s buy-out or purchasing shares itself.  

 

21. On 11.02.2020 , Mekar Airservice initiated an arbitration with the Sinnoh Chamber of 

Commerce (“SCC”) Arbitration Institute after rejecting the offer and failing 

negotiations with Claimant. 

 

22. On 09.05.2020, Mr. Cavannaugh, the sole arbitrator, arrived at an unsupported finding 

that Hawthorne’s offer was not bona fide, notwithstanding the challenge by Claimant 

on his impartiality (“Mr. Cavannaugh’s Award”). 

 

23. In late-2020, despite Supreme Arbitrazh Court of Sinnograd’s (“SACS”) previous 

annulment of Mr. Cavannaugh’s Award, Mekari court enforced Mr. Cavannaugh’s 

Award and dismissed Claimant’s further appeal. 

Amicus Curiae Application 
 

24. In 2021, CBFI and External Advisors to CRPU (“External Advisors”) applied for 

leave to file amicus curiae submissions under the CEPTA Chapter 9. 
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25. CBFI is a non-profit industry association representing Bonoori investors in all sectors 

and of all sizes investing in Greater Narnia and internationally. It is a leader in public 

policy advocacy, striving on fostering a strong, competitive economic environment that 

facilitates growth and development of Bonooru as well as the Greater Narnia. 

 

26. Thirty-eight of its members invest in Mekar, including SRB and Wiig Wealth which 

are currently pursuing claims against Claimant; another member Lapras Legal Capital 

(“Larpras”) is advising Claimant on funding strategies of the current claim. 

 

External Advisors advise on privatization, liquidation and/or restructuring of Caeli, 

specialized in investment banking. Its major scope of work was on preparatory work of 

Caeli’s share auction, inter alia performing audit and analysis on technical and financial 

performance of Caeli, the preparation of a financing model, initial price setting, and 

identification of potential investors. Its remuneration package included both a set fee 

and a success fee.  

 

27. External Advisors now alleged on Claimant’s bribery to CRPU Chairperson Mr. Dorian 

Umbridge . 

Compensation Claim 
 

28. Claimant, suffering enormous loss due to aforesaid wrongs of Respondent, requested 

USD$700M as redress for the fair market value (“FMV”) of Caeli prior to 

Respondent’s fair and equitable treatment (“FET”) violations and reimbursement of all 

costs associated with the current arbitration. 

 

29. However, Respondent unreasonably denied its FET violations and alternatively the 

compensation amount.   
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SUMMARY OF ARGUMENTS 

I. Jurisdiction 

1. The Tribunal has jurisdiction to hear this claim. First, although Claimant is a State-

owned company (“SOE”), it falls within the definition of an “investor” under Art.9.1 

of CEPTA, and thus has standing to claim under CEPTA.  

 

2. Second, as “national” under Art.2 of the ICSID Additional Facility Rules (“AFR”) 

includes partially government-owned enterprise, and Claimant should not be attributed 

to state status under the Broches Test, it has standing to claim under the AFR. 

II. Leave for Filing Amicus Submissions 

3. Leave should be granted for the amicus submission of CBFI (“CBFI Submission”) 

because of the appropriateness of the subject matter for amicus submissions and its 

suitability to act as amicus. 

 

4. Leave should be rejected for the amicus submission of External Advisors (“External 

Advisor Submission”) owing to its lack of independence and unnecessary broadening 

of the predetermined scope of arbitration. 

III. Merits 

5. Respondent breached Art.9.9 of CEPTA because the CCM, the Mekari Executive and 

Judiciary failed, in several occasions, to accord FET to Claimant’s investment in Caeli. 

 

6. Further, Art.9.9 of CEPTA is breached as the several conducts viewed together 

constituting an accumulated breach of the FET standard, as it reflects a carefully 

calculated plan, in blatant breach of due process, for Respondent to coerce Claimant 

selling its shares in Caeli at an unfairly low price. 
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IV. Compensation  

7. In a nutshell, Claimant is entitled to a compensation of USD$700M after deducting the 

paid USD$400M from the USD$1.1B representing the value of Caeli just prior to the 

First Investigation.  

 

8. The legal basis for such valuation is, first, the most-favoured nation obligation under 

CEPTA, and alternatively, the international customary law regulating valuation of 

damages. Moreover, neither the alleged contributory fault of Claimant nor the current 

economic crisis applies as a mitigating factor here.  
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PLEADINGS 

I. JURISDICTION 

1. The Tribunal has jurisdiction to hear this claim because Claimant has standing to claim 

under CEPTA and AFR, which is proved in ensuing paragraphs. 

A. Claimant has standing to claim under CEPTA 

i. Ordinary meaning of interpretation 

2. Art.31.1 of the Vienna Convention on the Law of Treaties (“VCLT”), to which 

Bonooru and Respondent are parties, requires treaty interpretation to comply with the 

“ordinary meaning…in their context and in the light of its object and purpose”. 

a. Plain meaning of Art.9.1 and Art.9.2 

3. The scope of application of Chapter 9 of CEPTA is set out in Art.9.2, where a claim 

must be concerned with “a measure adopted or maintained by a Party in its territory 

relating to an investor of the other Party”.  

 

4. Art.9.1 defines “investor” as, among other things, “an enterprise with the nationality of 

a Party or seated in the territory of a Party that seeks to make, is making or has made 

an investment in the territory of the other Party”. 

 

5. The plain meaning of Art.9.1 can afford the interpretation that an SOE qualifies as an 

enterprise and investor. Similar to most investment treaties, Art.9.1 does not expressly 

refer to State entities and companies. Opined by Annacker, state-owned or controlled 

entities and companies are “generally covered, regardless of their form, functions and 

purpose”.1 Therefore, Art.9.1 prima facie includes SOE as an enterprise and investor.  

 

6. Claimant satisfied the textual requirements to qualify as an “investor”: 

 

 
1 Annacker, ¶12. 
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(1) Claimant is a company constituted and organized under the law of Bonooru, a 

party to CEPTA;  

 

(2) Claimant has a registered address inside the territory of Bonooru;2  

 

(3) Claimant invested in Mekar, another Party to CEPTA, through equity 

participation in and management of Mekari enterprise Caeli, which are forms of 

covered investment listed in CEPTA.3  

 

7. Since all the textual requirements are satisfied, Claimant is an investor making a 

covered investment, and has standing to claim. 

b. Further contextual support 

8. CEPTA, as a whole, supports the coverage of SOE as an “investor”. First, neither 

Art.9.1 nor any provision in CEPTA has expressly excluded any SOE as an enterprise 

and investor. Second, CEPTA makes no distinction between investments made by SOE 

or privately-owned entities.4 

 

9. Moreover, the purpose of CEPTA, as shown in the preamble, should also be taken into 

account: 

“Further strengthening the close economic relationship and bonds of friendship 
and cooperation between the state parties and their peoples, and the promotion 
of economic integration”.  
 

 

10. Making SOE applicable to Chapter 9 increases the certainty of rights of State investors, 

and provides a defined and predictable means for dispute resolution, improving trust 

and fostering capital flow and economic cooperation. Therefore, these factors support 

including an SOE as an “enterprise” and “investor” under CEPTA.5 

 

 
2 Memorandum of Association of Vemma Holdings Inc. (Annex IV of the Bundle), ¶2. 
3 Articles 9.1(b) and (e), CEPTA. 
4 Annacker, ¶13. 
5 Ibid. 
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ii. Supplementary means of interpretation 

11. For the sake of arguendo, if the Tribunal still regards Art.9.1 as ambiguous as to the 

inclusion of SOE as “investors”, the supplementary means of interpretation provided in 

Art.32 of VCLT may be adopted to refer to “the preparatory work of the treaty and the 

circumstances of its conclusion”. 

 

12. Art.I of the 1994 Bonooru-Mekar BIT (“1994 BIT”) expressly includes SOE 

constituted under applicable law, whether for profit or not, as an “enterprise”, and thus 

an “investor”.  

 

13. During the negotiations towards a comprehensive trade agreement in replacement of 

the 1994 BIT, drafters intended to include a chapter on investment protection.6 There 

is also no discussion to restrict the scope of applicable investors in pre-CEPTA 

negotiations and CEPTA provisions. 

 

14. Given the intention to improve investment protection, any interpretation weakening 

investment protection is unbearable. As there was an express inclusion of SOE as an 

“enterprise” under the then-prevailing 1994 BIT during negotiations, and an indication 

to improve investment protection during negotiations, parties must have intended to 

maintain the prevailing scope of applicable investors. Moreover, interpreting CEPTA 

as restricting the rights of investors under 1994 BIT, such as Claimant, without express 

notice would be a radical departure from established policies. 

 

15. Therefore, an interpretation of excluding SOE is unreasonable. 

 

16. Based on the above analysis, Claimant, a partially government-owned company, is an 

“enterprise” and “investor” covered by CEPTA. Therefore, it has standing to claim. 

B. Claimant has standing to claim under AFR 

 
6 UF, ¶20. 



 

22 

 

i. Partially government-owned companies are “nationals” under Art.2 of 

AFR 

17. The ICSID Tribunal in CSOB7 has clearly recognized the generally accepted view that 

“juridical persons” and “national” in Art.25 of the ICSID Convention was intended to 

“embrace also wholly or partially government-owned companies”. 

 

18. The ICSID is established by the ICSID Convention to “provide facilities for 

conciliation and arbitration of investment disputes between Contracting States and 

nationals of other Contracting States”. Further, AFR authorizes the ICSID Secretariat 

to administer proceedings between States and nationals of other States that fall outside 

the scope of the ICSID Convention.8 

 

19. Art.2 of AFR sets out the scope of the said authorization. The proceedings must be 

“between a State (or a constituent subdivision or agency of a State) and a national of 

another State”, where “either the State party to the dispute or the State whose national 

is a party to the dispute is a Contracting State”. 

 

20. It can be observed that the AFR is made to extend the jurisdiction of the Tribunal 

established by the ICSID Convention, and both AFR, and the ICSID Convention use 

concepts “State” and “national of a State” to delineate the Tribunal’s jurisdiction. 

Therefore, AFR is also intended to include partially government-owned company like 

Claimant as a “national” of a State. 

ii. Broches criteria is the applicable test 

21. The applicable test supplemented to the ICSID Convention should be adopted to the 

AFR. The ICSID Tribunal in CSOB9 accepted that the qualification of a company as a 

“national” depends on whether it satisfies the Broches factors.  

 

 
7 CSOB, ¶16. 
8 Introduction, AFR. 
9 CSOB, ¶17. 
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22. The formulation by Aron Broches, the main drafter of the ICSID Convention, quoted 

in CSOB, provides that a government-owned corporation should not be disqualified as 

a ‘national of another Contracting State’ unless it is:- 

 

(1) Acting as an agent for the government or is  

 

(2) Discharging an essentially governmental function.10  

 

23. The factors are adopted again by the ICSID Tribunal in BUCG11 as “[laying] down 

markers for the non-attribution of State status” under the ICSID Convention. They are 

also “the mirror image of the attribution rules” in Art.5 and Art.8 of the ILC Articles 

(State Responsibility). 

 

24. Mirroring the first limb, structural test, of the Broches factors, Art.8 of the ILC Articles 

(States Responsibility) provides that the conduct of a person “acting on the instructions 

of, or under the direction or control of” a State shall be considered an act of State under 

international law. Mirroring the second limb, functional test, of Broches factors, Art.5 

of the ILC Articles (States Responsibility) provides that the conduct of an entity 

exercising elements of the governmental authority in the particular instance shall be 

considered an act of State under international law. The following analysis should be 

focused on the particular instance in issue, the investment in Caeli.12 

a. Structural test: Claimant does not act as an agent of the 

government 

25. The State does not control Claimant, in the particular instance of making the 

investment in Caeli.  

 

26. First, in terms of shareholding, Bonoori government did not, and could not control 

Claimant through shareholding. It is undisputed that Bonooru only retained minority 

 
10 Broches, ¶354–5. 
11 BUCG, ¶34. 
12 Ibid., ¶42. 
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shareholding in Claimant, which ranged between 31% to 38% from its date of 

incorporation until 03.2020, i.e., the time when the investment was made.13  As a 

minority shareholder, Bonooru cannot be said to have a controlling stake in Claimant.  

 

27. Other shares of the company are held by non-State parties, including private and 

institutional shareholders from Bonooru and Goponga.14 Given majority shareholding 

of private entities and the minority government shareholding, and in the absence of 

special State voting rights, Claimant cannot be said to be controlled by the State through 

shares and act as a State agent when making the investment.  

 

28. Secondly, Bonooru did not direct Claimant to invest in Caeli. Instead, it is an 

independent commercial decision by the company. As Ms. Misty Kasumi, former high-

ranking employee within Bonooru’s Ministry of Tourism, stated in the interview, she 

had not heard of any instructions from officials to Claimant to invest in Mekar.15 

 

29. Moreover, the underlying considerations for the investment identified by Claimant’s 

board member Gloomberg are Caeli’s contacts with Phenac, the repair and storage 

facilities, and “unparalleled access to Mekar’s airline market”, which are all 

commercial in nature.16 These show that Claimant invested as a commercial investor 

following its independent decision, and does not function as an agent of the Bonoori 

government. 

 

30. Further, Claimant was selected out of commercial merits in a competitive tendering. In 

11.2010, Claimant participated in the tender for purchasing Caeli’s core assets, 

competing with three other companies.17 Its bid was regarded as providing “the most 

financially attractive business model for Caeli’s short and medium-run development”, 

a commercial strength, leading to Claimant being accepted. 18  As accepted by the 

Tribunal in BUCG,19 a bid selected on commercial merits contributes to an inference 

 
13 UF, ¶10 (lines 933-934). 
14 Ibid.,, ¶10 (lines 935-937). 
15 Business Today (lines 1877-1878). 
16 UF, ¶10 (lines 935-937). 
17 Ibid., ¶23 (lines 1026-1031). 
18 Ibid., ¶24 (lines 1032-1034). 
19 BUCG, ¶¶40-41. 
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of an entity being commercial but not an agent of the government. Together with the 

previous facts identified, it is submitted that Claimant is commercial in nature, and does 

not act as Bonooru’s agent. 

b. Functional test: Claimant does not discharge an essentially 

governmental function 

31. Claimant invested in Caeli jure gestionis. In the operation of Caeli, Claimant adopts 

competitive pricing and investment strategies.  

 

32. First, in pricing, Caeli offered prices below competitors to attract existing customers, 

and to expand the overall consumer base by allowing more Mekari citizens to afford air 

travel.20 Moreover, to capitalize on the growing interest of natural formations in Mekar, 

Claimant decided to offer low-fare flights into Mekar.21 

 

33. Second, in terms of business strategies, Claimant’s investment which led to the 

utilization of the geographic positioning of Phenac that is closer to the East, helped 

avoid the situation of other airlines in offering poor service by widebody services. 

Claimant also purchased eight and lease fifteen Boeing 737 aircraft, which were optimal 

for mid-haul journeys.  

 

34. It is uncontested that these strategies led to equipment and fuel efficiency, avoiding the 

deep losses faced by competitors,22 showing that they are commercially-oriented to 

generate profits for shareholders of Claimant, instead of promoting State interests and 

objectives. 

 

35. To conclude, Claimant functions as an airline operator furthering commercial 

objectives. Therefore, by the similar reasoning adopted in BUCG,23 Claimant was not 

fulfilling and exercising a Bonoori governmental function in Mekar. 

 

 
20 Notice of Arbitration, ¶10. 
21 UF, ¶29 (lines 1089-1091). 
22 Ibid., ¶27 (lines 1059-1072). 
23 BUCG, ¶¶43-44. 
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36. As neither the structural test nor the functional test is satisfied, Claimant should not be 

attributed to a state status in investing in Caeli, and thus has standing to claim. 

c. Tribunal entitled to rely solely on attribution to determine 

jurisdiction 

37. Further, this Tribunal may conclude that it has jurisdiction on the ground that Claimant 

should not be attributed to a state status under the Broches factors alone. This approach 

is adopted by the Tribunal in CSOB, where it did not consider the coverage of the 

definition of “investor” in the Czech-Slovak BIT and upheld jurisdiction directly after 

finding that CSOB qualifies as a “national of another Contracting State” under the 

ICSID Convention, as observed by Annacker.24 However, for completeness, Claimant 

has proved its standing to claim under CEPTA, which further supports the conclusion 

that Tribunal has jurisdiction. 

  

 
24 Annacker, ¶19. 
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II. LEAVE FOR FILING AMICUS SUBMISSIONS 

38. It is submitted that leave should be granted for the CBFI Submission, whereas leave 

should not be granted for that of the External Advisors. 

 

39. Pursuant to Art.41(3) of AFR and Art.9.19 of CEPTA, the following principles on 

amici participation are applicable:- 

 

(1) the non-disputing party submission would assist the Tribunal in the 

determination of a factual or legal issue related to the proceeding by bringing a 

perspective, particular knowledge or insight that is different from that of the 

disputing parties; 

 

(2) the non-disputing party submission would address a matter within the scope of 

the dispute;  

 

(3) the non-disputing party has a significant interest in the proceeding. 

A. CBFI’s Submission should be granted leave 

40. Specifically, leave should be granted to CBFI for the following two reasons:- 

 

(1) Appropriateness of Subject Matter for Amicus Submissions; and 

 

(2) Suitability to act as Amicus.25 

i. Appropriateness of Subject Matter - Public Interest 

41. It is appropriate to adduce CBFI’s submission because it is in public interest to do so. 

 

 

 
25 Aguas, ¶17. 
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42. It is trite that public interest exists if the applicant demonstrates that the Tribunal’s 

decision is likely to affect “persons beyond those immediately involved as parties in the 

case”.26 

 

43. Here, the present dispute goes far beyond the legality of the Claimant’s investment 

alone and reflects its global implications for the Mekari investment protection regime, 

particularly with respect to the entitlement of an SOE to dispute settlement mechanisms 

under CEPTA.  

 

44. In particular, the element of public interest is amplified by the potentially wide 

implications, being the effect of the present decision on:- 

 

(1) all Bonoori businesses, which are frequent investors in the country and have 

made sizable contributions of capital in Mekar27; and thereby  

 

(2) the Greater Narnian region they serve.  

 

45. Most importantly, the international responsibility of a state, Respondent, is at stake. 

This case concerns Respondent’s regulatory power under domestic and international 

law, i.e. the conflict between Respondent’s right to regulate against the FET standard 

afforded to investors. The exercise of such regulatory power is a matter of public 

interest which supports admission of amicus submissions.28  

 

46. Thus, the global implications for the investment protection regime are patently beyond 

the mere protection of the purely private investment between the disputing parties. 

ii. Suitability to act as Amicus - Expertise & Experience 

 
26 Apotex, ¶¶42-43; Glamis Gold ¶269; Sociedad, ¶18.  
27 Line 535, CBFI Submission. 
28 Aguas, ¶18; Crawford, p.624; Brownlie, p.509. 
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47. It is trite that Tribunals will only accept amicus submissions from persons who establish 

to the tribunal’s satisfaction that they have the expertise and experience to be of 

assistance.31 

 

48. In order for the Tribunal to make that determination, CBFI has applied to the Tribunal 

for leave to make an amicus submission, furnishing the Tribunal with comprehensive 

information on their background, experience and expertise with sufficient degree of 

specificity. 

 

49. Here, CBFI is a suitable amicus to provide the Tribunal with relevant information given 

CBFI has expertise as:- 

 

(1) a non-profit industry association represents Bonoori investors investing in the 

Greater Narnian region and internationally;32 and  

 

(2) a national leader in public policy advocacy on national and international 

business issues.33  

 

50. Further, CBFI is experienced to present the Tribunal with extensive information with 

respect to:- 

 

(1) Bonoori regulatory framework fostering market competition;34 and 

 

(2) Bonoori free-market business landscape.35 

iii. Appropriateness of Subject Matter - Relevance 

 
31 Aguas, ¶13. 
32 Lines 505-506, CBFI Submission. 
33 Ibid., Lines 506-507. 
34 Ibid., Lines 543-545. 
35 Ibid., Lines 547-549. 
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51. Leave would only be granted to file an amicus brief if that amicus intervention could 

provide relevant arguments for the decision of the Tribunal, as well as the need to avoid 

any unnecessary costs or delays and possible issues of confidentiality.36 

 

52. Here, CBFI submission can assist the Tribunal by providing a different perspective. 

Information about the business climate and corporate framework of Bonooru provided 

by CBFI, which cannot be obtained from the disputing parties, is pertinent and uniquely 

collective. 

 

53. These are facts and arguments that are critical to the Tribunal making an informed 

decision in this proceeding, specifically in determining the nature of Claimant as a 

commercial entity rather than a state agent and considering the significance of its 

judicial system. Arbitrarily carving out such enterprises would sound a death knell to 

the collective growth of the region, including that of Mekar.37 

iv. Suitability to act as Amicus - Independence 

54. CBFI’s independence is also evident from its application submissions, especially as:- 

 

(1) a non-profit industry association38, without assistance, financial or otherwise, 

from government, person or organization associated with Claimant;39 and  

 

(2) without payable income to or otherwise available for the personal benefit of any 

proprietor, member, or shareholder of the association40 

 

55. Despite Respondent questioned the independence of CBFI as Lapras, one of its 

members, is advising Claimant on funding strategies with respect to its claim against 

Respondent,41  the status of one member will not taint the independence of CBFI. 

 
36 Alicia Grace, ¶¶29-30. 
37Line 530-532, CBFI Submission. 
38 Ibid., Line 505. 
39 Ibid., Lines 512-513. 
40 Ibid., Lines 511-512. 
41 Lines 778-781, Mekar’s Application to Bar the Amicus Submission By the Consortium of Bonoori Foreign 
Investors. 
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Tribunal in Eli Lilly found that a disputing party‘s membership of an entity which 

applies to submit an amicus brief does not mean a lack of independence of the amicus 

per se. Instead, such membership should be viewed in relation to the Tribunal’s 

consideration of the extent to which the amicus brief would assist the tribunal in 

determining a factual or legal issue related to the arbitration by bringing fresh 

perspective, knowledge or insight.  

 

56. Specifically, collaboration with one of the parties on a non-material level is not a ground 

for rejecting amicus curiae as rightly decided in Biwater. In fact, CBFI also found 

unanimously that Lapras was neither a party to this case or had a direct financial interest 

in the outcome of the cases, as Lapras’ activities in relation to this dispute were 

restricted to advising Claimant in respect of potential litigation funding and funders.”42  

 

57. While Lapras does work with Claimant in its area of its expertise which does not 

concern any legal advice but business strategies, Claimant itself has not established a 

relationship of control over Lapras, nor has Claimant exerted determinative influence 

on the preparation of CBFI's amici brief.43 

v. Suitability to act as Amicus - Significant interest 

58. Art.41(3) of AFR stipulates that the petitioner must have a significant interest in the 

proceeding. More concretely, in Von Pezold, significant interest test was applied to 

determine the suitability of an amicus.44 

 

59. Here, CBFI certainly has a significant interest in this proceeding, representing 38 

members with investment rights in Mekar.45 CBFI appears before this Tribunal not only 

as:- 

 

 
42 PO3, ¶12. 
43 CBFI Submission, Lines 512-514. 
44 Von Pezold, ¶61. 
45 Line 577, CBFI Submissions. 
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(1) one of the leading organizations committed to fostering a strong and 

competitive economic environment and facilitating growth and development of 

Bonooru as well as the Greater Narnian region;46 but also as  

 

(2) an entity actively participating in public policy advocacy on national and 

international business issues.47  

 

60. Its members, all at the very least, have a financial interest. Prohibition of cases brought 

by such enterprises will severely influence free market competition and hence capital 

liquidity in the Greater Narnian region. As CBFI collects membership fee from its 

members,48 it shares naturally such interest. 

 

61. Second, the arbitration concerns the interpretation of investor-state dispute settlement 

provisions which affects both the current and future judicial system and the flow of 

capital that investors in the entire Greater Narnian region rely on. CBFI plays a key role 

by representing other investors affected by this arbitration who have no other voice 

before this Tribunal.49 

vi. Additional Benefit/ Merit - Transparency 

62. CBFI’s strong interest in this proceeding is also based on the transparency requirements 

in the rules that govern this proceeding, which is critical to the success of an 

independent and impartial judicial system that guarantees the rights of foreign investors 

against arbitrary acts of another sovereign, and in this case induces the flow of capital 

from Bonooru into such States. In other cases, such as Methanex, Suez and Biwater, the 

significant interest of third parties in participating in Tribunal proceedings has well 

been recognized, even when they had less direct involvement with the subject matter of 

those cases than CBFI’ interest in the present case.  

 

63. For example, the Tribunal in Aguas pointed out that:- 

 
46 Ibid., Lines 507-509. 
47 Ibid., Lines 506-507. 
48 PO3, ¶11. 
49 Lines 721-723, Vemma’s Application. 
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“The acceptance of amicus submissions would have the additional desirable 
consequence of increasing the transparency of investor-state arbitration. Public 
acceptance of the legitimacy of international arbitral processes, particularly when 
they involve states and matters of public interest, is strengthened by increased 
openness and increased knowledge as to how the process function.”50 

B. External Advisors Submission should be denied leave 

64. The External Advisors Submission with respect to the potential disruption to the current 

proceeding shall not be accepted as amicus brief for its unnecessary broadening of 

arbitration scope and lack of independence. 

 

65. Firstly, such criterion is intended to avoid the unnatural broadening of the scope of the 

Disputing Parties’ dispute by non-disputing parties.51 

 

66. Here, the content of the External Advisors Submission will negatively impact the 

arbitration as it attempted to smuggle in new jurisdictional question concerning the 

ratione legis jurisdiction53 that the Tribunal has not agreed to decide and neither party 

has raised.54 External Advisors seek to make submissions that are irrelevant to the 

issues as framed by the Parties, and that would expand the scope of this dispute to 

matters not at issue, prolonging the proceeding and also increasing the burden on the 

Tribunal.  

 

67. Secondly, leave shall be denied for CRPU’s lack of independence. CRPU had 

underlying remuneration including both a set fee and a success fee as a percentage of 

the sales price,56 which created unacceptable self-interest and advocacy threats. As such 

close relations between the External Advisors and Mekari government will impair the 

impartiality and the credibility of its submission, the Tribunal should consider the 

likelihood of imposing undue burden and/or unfair prejudice on Claimant.  

 

 
50 Aguas, ¶21. 
51 Apotex, ¶27. 
53 Lines 650-651, External Advisors Submission. 
54 Lines 714-716, Vemma’s Application. 
56 Lines 630-631, External Advisors Submission. 
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68. Further, an applicant must have a “significant” instead of a merely “general” interest 

in the arbitration.57 The outcome of this arbitration has no significant impact on the 

External Advisors beyond the allegations of Claimant’s corruption which is not within 

the scope of dispute and is yet to be substantiated. 

 

69. Based on the submissions aforesaid, the Tribunal shall see that:- 

 

(1) this case is not simply a contractual dispute between private parties where 

nonparties attempting to intervene as friends of the court might be seen as 

officious intermeddler; and that  

 

(2) it is possible that appropriate nonparties such as CBFI may be able to afford the 

Tribunal perspectives, arguments, and expertise that will help it arrive at a 

correct decision. 

 

70. Rather than to reject offers of such assistance peremptorily, it would be most important 

for the Tribunal to consider carefully CBFI’s participation as an amicus, while taking 

care to preserve the procedural and substantive rights of the disputing parties and the 

orderly and efficient conduct of the arbitration. 

 

  

 
57 Bear Creek, ¶19. 
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III. MERITS 

71. FET is enshrined in Art.9.9 of CEPTA, which, as the title suggests, lays down the 

minimum standard of treatment.  

 

72. It is Claimant’s submission that Respondent failed to accord FET in seven occasions, 

namely: 

 

(1) Respondent breached due process and frustrated Claimant’s legitimate 

expectation when the CCM instigated investigations and found against Caeli’s 

favour; 

 

(2) Respondent’s sudden change of policy on 30 January 2018 by ordering MON 

Domination deprived Claimant of a stable business environment;  

 

(3) Respondent discriminated against Vemma by not granting subsidies to Caeli but 

to other airlines; 

 

(4) Mekar Airservices as the agent of Respondent coerced Claimant to sell Caeli’s 

shares by rejecting Hawthorne’s offer; 

 

(5) Respondent handled Caeli’s judicial review with undue delay and denied its full 

access to justice;  

 

(6) Respondent committed substantive denial of justice by wrongly enforcing Mr. 

Cavanaugh's Award; and  

 

(7) By viewing all of the above acts by Respondent cumulatively, they aimed to 

force Claimant to sell her shares in Caeli cheaply. 

 

73. Most importantly, Claimant submits that the five occasions, viewed together, is an 

accumulated breach of the FET standard. They reflect a scheme calculated and 
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orchestrated by Respondent to, in blatant breach of due process, coerce Claimant to sell 

its interests in Caeli at a low price.  

A. The CCM erroneously instigated Two Investigations on Caeli 

74. The Two Investigations amounted to a breach of due process on administrative 

proceedings. 

 

75. Art.9.9(2) of CEPTA provides that a breach of FET standard includes a “fundamental 

breach of due process... in judicial and administrative proceedings”. 

 

76. Due process on administrative decisions is breached by “a complete lack of 

transparency and candour in an administrative process” or otherwise by a “manifest 

failure of natural justice”.58 

 

77. Although the administrative due process requirement may not be as high as that of a 

judicial process, 59  a “manifestly unfair or unreasonable treatment” breaches such 

standard.60 

 

78. The First Investigation was unfair and unreasonable because the CCM erred in 

concluding:- 

 

(1) Caeli had over 50% market share by adding up Royal Narnian’s shares under 

Ch.III(2)(a), MRTP Act;   

 

(2) Discretion could be exercised to investigate Caeli even when having less than 

50% market share under Ch.III(2)(a), MRTP Act;61  

 

(3) Caeli breached anti-competitive provisions in Ch.IV, MRTP Act. 

 

 
58 Waste Management, II ¶98; McLachlan, ¶7.176. 
59 Thunderbird, ¶200. 
60 Genin, ¶371; AES, ¶9.3.40; Al Tamimi, ¶390. 
61 Ch.III(2)(a), MRTP Act. 
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79. Firstly, the CCM should not add up Caeli and Royal Narnian’s shares because they are 

not in the same market:- 

 

(1) Applying the SSNIP test, the relevant market of Caeli was low-cost Origin & 

Destination (“O&D”) routes because Caeli could increase airfare price without 

losing customers.62 

 

(2) Caeli was also competing with trains, cars and buses because they are 

alternatives to Caeli’s low-cost O&D routes,63 whereas Royal Narnian was not. 

 

(3) Regarding airline category, Caeli was a low-cost carrier, 64  whereas Royal 

Narnian was a full-service carrier.65 

 

(4) Regarding target passengers, Caeli targeted connecting passengers, whereas 

Royal Narnian was not.66 

 

80. Secondly, it was an error of law for the CCM to exercise discretion to investigate Caeli 

when Caeli only had 43% market share:- 

 

(1) Pursuant to Ch.III(2)(a), such use of discretion is ‘exceptionally rare’. 

 

(2) A 43% market share is not enough to establish dominance.67 

 

(3) Regarding other factors indicating dominance, Caeli enjoyed neither 

“technological lead” nor “absence of potential competition”, further proving her 

non-dominance.68 

 

 
62 Sciaudone, p.41; UF, ¶¶30, 34.  
63 Macario, p.349; Olympic/Aegean Airlines, ¶269; UF, ¶38. 
64 UF, ¶34. 
65 Ibid., ¶11. 
66 ECA Air Traffic Working Group, ¶11; Air Canada/Canadian Airlines, ¶2.24; Lufthansa/AuA, ¶65; United 
Airlines/US Airways, ¶17; UF, ¶¶27-28. 
67 Hoffman-La Roche, ¶58; Tokarczuk, p.13. 
68 Ibid., ¶48. 



 

38 

 

81. Thirdly, Caeli had neither breached Ch.III(2)(b)-(c), MRTP Act nor engaged in anti-

competitive acts as defined in Ch.IV:- 

(1) Caeli neither “created unique threat to competition” nor “pushed competitors 

out of the market” by creating barriers to market entry.69 In particular: 

i. Regarding the slots, Caeli was passively allocated to the slots by 

Respondent, where secondary slot-trading among airlines is common 

and not anti-competitive;70  

ii. Regarding ground handling, Caeli did not enjoy monopoly rights for 

third-party handling;71  

iii. Regarding strategic behaviours on FFP and CDP, no network effect 

between Moon Alliance members was created because FFP and CDP 

could only be enjoyed within Caeli but not across Moon Alliance 

members.72  

 

(2) Caeli posed no “unique threat” to competition when joining Moon Alliance 

because the latter brought about lower airfare price, more destinations, 

improved services and hence efficiency to passengers.73 

 

(3) A firm engaged in predatory pricing when she charged her customers below 

average variable costs.74 However, given that Caeli enjoyed “low profit margins 

on each customer”,75 Caeli enjoyed a positive accounting profit on the customer 

level even before subsidy came on the corporate level. This shows that 

customers were charged at marginal costs instead of average variable costs, and 

consequently Caeli was not engaging in predatory pricing. 

 

82. Additionally, the Second Investigation was unfair and unreasonable because the 

conditions for the CCM to instigate the Second Investigation in Ch.III(3), MRTP Act 

were not met. 

 
69 Ch.III(2)(b)-(c), MRTP Act. 
70 Monarch Airlines, ¶¶58-60. 
71 Swissair/Sabena, ¶34. 
72 British Midland/United Airlines, ¶68. 
73 Lufthansa/AuA, ¶86; British Midland/United Airlines, ¶130; UF, ¶25. 
74 Sciaudone, pp.45-49; Akzo, p.3372. 
75 Business Today (Line 1892). 



 

39 

 

83. In particular, Caeli was not a ‘direct competitor’ of regional airlines under Ch.III(3)(a), 

MRTP Act:- 

 

(1) Caeli operated 20 cross-continental routes with its A340 fleet, whereas regional 

airlines flew intra-Greater Narnian routes.76 

 

(2) Caeli served connecting passengers travelling in and out the hub in Phenac, 

whereas regional airlines served point-to-point passengers.77 

 

84. Regional airlines could not bring about sufficient evidence on Caeli’s potential anti-

competitive behaviour under Ch.III(3)(c):- 

 

(1) Caeli did not intend to push regional airlines off the market because she was 

charging each customer at marginal costs.78 

 

(2) Caeli was also competing with trains, cars and buses because the latter are 

alternatives to Caeli’s low-cost O&D routes,79 further proving Caeli’s non-

dominance in the market. 

 

85. Further or alternatively, FET standard is breached when power is misused by host State 

for improper purposes.80 Here, Respondent abused her power to instigate the Two 

Investigations to scare potential buyers off, decrease Caeli’s valuation, and 

subsequently force Claimant to sell the shares to Respondent cheaply. 

 

86. Further or alternatively, FET standard is violated when host State commits an 

“arbitrary conduct”.81 Arbitrariness is “a wilful disregard of due process of law” and 

 
76 UF, ¶29. 
77 Sciaudone, p.42; UF, ¶27. 
78 Sciaudone, pp.45-49; Akzo, p.3372. 
79 Macario, p.349; Olympic/Aegean Airlines, ¶269; UF, ¶38. 
80 Metalclad, ¶87; Tecmed, ¶174. 
81 Article 9.9(2)(c), CEPTA. 
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“an act which surprises a sense of judicial propriety”.82 As recognised in Cargill, 

measures having sole purpose to damage a claimant’s investments were arbitrary.83 

 

87. Here, for the foregoing egregious error of law, the sole purpose of the Two 

Investigations was to damage Claimant’s investments which surprises judicial propriety, 

and were thereby arbitrary conducts. 

 

88. Further or alternatively, FET standard is infringed when representations made by host 

State, which are reasonably relied on by a claimant, are breached by subsequent acts of 

host State.84  

 

89. Insofar as binding promises are concerned, a representation from host State would be 

relevant when it amounts to “a clear and identifiable commitment”,85 whereas mere 

political statements would not be relevant.86  

 

90. In this connection, Respondent breached Claimant’s legitimate expectation by 

instigating the Two Investigations because the CCM previously represented that the 

amended MRTP Act would not cover Caeli’s cooperation with Moon Alliance 

members,87 as well as state subsidies from Bonooru (the ‘Promised Grounds’).88  

 

91. Claimant reasonably relied on the representations by having “objective expectations” 

that the CCM would not instigate investigations on the Promised Grounds.89 Given that 

the CCM is the only authority overseeing the enforcement of MRTP Act, it was 

reasonable for Claimant to rely upon such representations.  

 

92. However, Claimant’s legitimate expectations were frustrated when the CCM initiated 

the First Investigation on the Promised Grounds. 

 
82 ELSI, ¶128. 
83 Cargill, ¶¶297-300. 
84 Articles 9.9(1), (3), CEPTA; McLachlan, ¶¶7.176, 7.184; Dolzer & Schreuer, p.147; Waste Management II, 
¶98; Occidental, ¶191; Saluka, ¶302. 
85 El Paso (Award), ¶378; Continental Casualty, ¶261. 
86 Mamidoil, ¶643. 
87 UF, ¶25. 
88 Ibid., ¶36. 
89 Mamidoil, ¶643. 
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93. Therefore, the First Investigation also amounted to a frustration of Claimant’s 

legitimate expectation, and consequently breached FET standard. 

B. Respondent frustrated Claimant’s expectation on stable business environment 

by MON Domination  

94. It is trite that investors have legitimate expectations upon the legal framework at the 

time of making the investment.90 In particular, host State is responsible to provide a 

stable and predictable legal framework and business environment to meet FET 

standard.91  

 

95. In this regard, CMS v Argentina is apposite. Argentina’s measures to force gas suppliers 

to denominate their goods in rapidly devaluating Pesos instead of USD amid an 

economic crisis were held to be ‘entirely transform[ing] and alter[ing] the legal and 

business environment under which the investment was made’, and consequently 

breaching FET standard.92  

 

96. Here, Respondent breached FET standard on stable business environment by requiring 

all companies’ goods and services, including that of Caeli’s airfare, be denominated in 

MON.93 

 

97. Further, Respondent could not rely on the necessity defence under Art.25 of the ILC 

Articles (State Responsibility).  

 

98. Firstly, by virtue of Art. 25(1) of ILC Articles (State Responsibility), the MON 

Domination was not “the only way” for Respondent to weather the economic crisis. 

Respondent could launch fiscal stimulation measures or facilitate credit access to 

producers to get through the economic crisis.94  

 

 
90 Dolzer, p.145; National Grid, ¶173; LG&E, ¶130; EDF, ¶219; AES, ¶¶9.3.8-9.3.18. 
91 Dolzer, p.147; Occidental, ¶191. 
92 CMS, ¶¶274-276. 
93 CMS, ¶275; LG&E, ¶¶135-136. 
94 Gurtner, ¶¶22-24; Total, ¶223. 
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99. Secondly, the necessity defence is not applicable when host State contributed to her 

own necessity condition. Similar to Argentina’s cause of economic crisis, i.e. poor 

government policies, some predominant causes of the MON nosedive are Respondent’s 

“interference with the central bank” and “high foreign-currency debt”.95 Therefore, 

Respondent could not rely on the necessity defence because Respondent contributed to 

her economic crisis.96  

 

100. In this regard, the case of LG&E holding that a plea of necessity is accepted on the 

ground that Argentina did not contribute to her economic crisis shall be distinguished, 

given that Respondent had alternatives other than MON Domination, and Respondent 

substantially contributed to the economic crisis.97 

C. Respondent discriminated against Claimant by not granting the subsidies to 

Caeli  

101. Respondent discriminated against Caeli by not granting subsidies to Caeli but to other 

airlines for each Mekari citizens traveling on board pursuant to the Executive Order 9-

2018 (the ‘Mekari Subsidies’). 

 

102. Art.9.9(2)(c) provides that host State breaches FET standard when she made 

“discriminatory conducts”. Therefore, distinctions on the basis of nationality, i.e. 

national treatment and Most-Favored-Nation (“MFN”) treatment, are precluded under 

FET standard.98  

 

103. Discrimination occurs when an investor received less favourable treatment than another 

in like circumstances without justification.99 Therefore, discrimination is found when 

there are (i) like circumstances; (ii) differential treatment; and (iii) lack of 

justifications.100 

 
95 UF, ¶39. 
96 CMS, ¶¶353-378; Total, ¶¶224, 345; Impregilo, ¶358. 
97 LG&E, ¶257; Dolzer & Schreuer, p.186. 
98 McLachlan, ¶7.218; Dolzer, p.195. 
99 Saluka, ¶313; Genin, ¶368; Olin, ¶214, Klager, p.196. 
100 Bayindir, ¶399 
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i. Caeli was in a like circumstances with airlines receiving the Mekari 

Subsidies 

104. An investor is in like circumstances with another when they are in a competitive 

relationship producing substitutable goods and services.101 

 

105. Here, Caeli was in like circumstances with airlines receiving the Mekari Subsidies 

because they both provide air transport services which are substitutable to each other. 

In particular, foreign airlines such as Star Wings and JetGreen received the Mekari 

Subsidies, despite having received subsidies greater than that of Claimant from their 

home States. 

 

106. Despite Caeli being 15% owned by Mekar and the alleged competitive advantage over 

privately-owned firms, they did not render Caeli and other airlines in different 

circumstances because both provided substitutable services. 

ii. Respondent treated Caeli less favourably than other airlines  

107. An investor is treated less favourably than her comparators when the measures have a 

discriminatory effect in not conferring a benefit to her but to other comparators.102  

 

108. Here, Caeli was treated less favourably by being refused the Mekari Subsidies by the 

Secretary of Civil Aviation.103 

iii. Respondent’s discrimination was not justified 

109. Regulatory purpose pursuing a legitimate objective might be a defence for a host State 

on her differential treatments on investors. 104  However, such measure must be 

connected to a legitimate objective “with the aim of addressing a public interest 

matter”.105  

 
101 Total, ¶210; Occidental, ¶173; Mitchell, p.50; Paushok, ¶315; BG Group, ¶357; Enron, ¶282. 
102 Merrill, ¶233. 
103 UF, ¶46. 
104 Mitchell, p.103; Bayindir, ¶¶399, 411; Levy de Levi, ¶393. 
105 AES, ¶10.3.9; Mitchell, p.105. 
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110. Here, the differential treatment aiming to enable privately-owned airlines to 

outcompete State-owned companies did not pursue a legitimate objective and address 

public interest because customers hurt the most when Caeli could not continue to offer 

competitive air services due to lack of Mekari Subsidies.  

 

111. In the premises, Caeli was treated differently without justification. Hence, Respondent 

discriminated against Caeli by refusing to grant the Mekari Subsidies. 

 

112. In this regard, the discriminatory treatment also constituted violations of National 

treatment and MFN treatment.106 

D. Mekar Airservices coerced Claimant to sell Caeli’s shares by rejecting the offer 

from Hawthorne 

113. Respondent coerced Claimant to sell the shares cheaply by rejecting Hawthorne’s bona 

fide offer to buy Claimant’s shares in Caeli.107 

 

114. Art.9.9(2)(d) of CEPTA provides that FET standard is violated when the host State 

made “abusive treatment of investors, such as coercion, duress, and harassment”. 

 

115. In general, “threats”, “misrepresentations”, “attacks on integrity of investment” and 

“suggestions of investigations” by host State’s authorities amount to coercion and 

harassment, which thereby breached FET standard.108 

 

116. In particular, the case of Desert Line is apt. The Tribunal held that the investor had been 

coerced into signing a settlement agreement relinquishing sums entitled by the 

investor,109 which is “the kind of compulsion that can be created by a superior force in 

a hostile environment”.110  

 

 
106 Articles 9.6-9.7, CEPTA. 
107 Pope & Talbot, ¶68; Desert Line, ¶¶171, 185 
108 Pope & Talbot, ¶68; McLachlan, ¶7.224. 
109 Desert Line, ¶¶171, 185. 
110 Ibid., ¶155. 
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117. Here, Claimant was coerced into selling her shares to Respondent at a substantial 

undercut of USD$400M on 08.10.2020 when Mekar Airservices misrepresented the 

Shareholders’ Agreement and erroneously rejected Hawthorne’s bona fide offer of 

USD$600M on 17.12.2019.  

 

118. Mekar Airservices exercised her Right of First Refusal erroneously when she rejected 

Hawthorne’s “bona fide third-party” offer. An offer is bona fide if it is made at arm’s 

length without collusion between the purchaser and the seller.111 Given that Caeli once 

reached a market valuation of USD$1.1B, and that Claimant bought Caeli’s shares for 

USD$800M at the time when Caeli incurred net losses with heavy debt liabilities,112 

Claimant already conceded when accepting Hawthorne’s offer at USD$600M. 

Therefore, contrary to an inflated price due to other underlying transactions in United 

Company Rusal,113 Hawthorne’s offer being close to Caeli’s actual market price with 

no underlying transactions was made at arm’s length.  

 

119. Further, Hawthorne was a “bona fide third party”. Albeit both being members of Moon 

Alliance, Claimant and Hawthorne were held by different investors and were based in 

different countries. Consequently, Hawthorne was neither an affiliated party, nor a 

puppet of Claimant.114 Instead, Hawthorne was a “bona fide third party”. 

 

120. However, by erroneously rejecting Hawthorne’s bona fide offer, an SCC arbitration 

adjudicating such dispute was ensued. Respondent’s episodes scared off all potential 

purchasers of Caeli’s shares by creating the uncertainty over whether Respondent 

would exercise her Right of First Refusal again to block any bona fide third-party offer 

other than Hawthorne’s. This was evidenced by Claimant’s futile effort to solicit 

another purchaser until 09.2020, whereby Claimant eventually yielded to Respondent’s 

coercion to sell Caeli’s shares to Mekar Airservices for USD$400M on 08.10.2020. 

 

 
111 United Company Rusal, ¶¶94-95. 
112 UF, ¶¶21, 24; Line 1945, Aviation Analytics June 7, 2019 (Annex IX of the Bundle). 
113 United Company Rusal, ¶143. 
114 Ibid., ¶64. 
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121. In the premises, Mekar Airservices acting as an agent of Respondent coerced Claimant 

to sell Caeli’s shares at a substantial undercut of USD$400M, and thereby infringed 

FET standard. 

E. Respondent handled Claimant’s judicial review in a way that denied justice 

i. Claimant’s judicial review was handled with undue delay 

122. FET standard under CEPTA is breached if a measure or measures constitute a denial of 

justice in criminal, civil or administrative proceedings.115 A denial of justice could be 

pleaded if the national courts subject judicial proceedings to undue delay. 116 

 

123. Claimant submits that its judicial review, which it sought in response to the CCM’s 

failure to remove the interim airfare caps during MON Domination, was handled with 

undue delay by Mekari judiciary.  

 

124. Caeli’s board voted to seek judicial review on 08.03.2018. 117  Although Caeli 

efficiently registered its case on 27.03.2018, the interim hearing was scheduled only on 

04.2019, which was 13 months later.118 Claimant submits that the delay was undue, and 

therefore justice was denied. 

 

125. In determining whether justice is rendered within a reasonable delay, the Tribunal will 

examine the circumstances and the context of the case.119 In particular, the Tribunal 

will take note of (1) the complexity of the matter, (2) the need for celerity of decision, 

and (3) the diligence of a claimant in prosecuting its case.120 

 

126. Matter’s Complexity. Claimant submits that the issue involved in the interim hearing 

was not sophisticated. As Justice VanDuzer confirmed in his judgment dated 

 
115 Article 9.9(2)(b), CEPTA. 
116 Azinian, ¶102; O and L, ¶274; Iberdrola, ¶432 cited by Krederi, ¶444. 
117 UF, ¶43. 
118 Ibid., ¶44. 
119 Chevron, ¶250. 
120 Toto, ¶163; White Industries, ¶10.4.10; Chevron II, ¶250; Oostergetel, ¶290. 
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15.06.2019, under the Mekari law the applicable standard of proof for such interim 

hearing is a “balance of convenience”.121 

 

127. The English Court explained that the governing principle of the balance of probability 

is to balance (a) whether a claimant would be adequately compensated by damages for 

any loss caused by the refusal to grant an interlocutory injunction if he succeeds at the 

trial, and (b) the flip side of the same for a respondent.122  

 

128. The spirit of the test is therefore to balance the inconvenience to the parties, and the 

Mekari Court is neither required to, nor supposed to, embark on a complicated and time-

consuming trial of the merits.  

 

129. Need for Celerity. Claimant submits that celerity is needed because (1) interim relief by 

its nature requires swift determination, and (2) efficiency is called for considering the 

circumstances of the case. 

 

130. Interim reliefs are intended to be granted on a temporary basis in order to safeguard the 

parties’ rights until there have been a final determination of a dispute. It is thus in the 

parties’ interest to have the interim hearing conducted swiftly to minimize the loss 

suffered by either party pending determination of merits. 

 

131. Considering the circumstances of the case, the quickly devaluing MON continuously 

pushed the general price level upwards, including that of food and oil.123 As the airfare 

caps were pegged to Mekar’s official inflation rate, which was only updated annually, 

it was detrimental to Caeli’s financial position if it was not allowed to adjust its airfare 

to catch up with the de facto inflation rate.124 This is not to mention that Caeli’s steady 

stream of revenue had already been deprived since 07.2017.125 

 

 
121 UF, ¶54. 
122 Fellowes, p.137. 
123 UF, ¶42. 
124 UF, ¶43. 
125 Ibid., ¶40. 
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132. Claimant’s behavious. Claimant launched judicial review in less than 20 days’ time 

after its board decided to take legal action against the CCM. Claimant acted responsibly 

and expeditiously in pursuing its legal claim. 

 

133. Taking the above three factors into account, Claimant submits that a 13-month delay is 

undue. Justice is denied to Claimant. 

ii. Access was denied when Respondent dismissed without appeal 

Claimant’s case by summary judgment 

134. Justice is also denied when a national court unjustifiably refuses to hear a matter within 

its competence, such that access to justice is prevented.126  

 

135. Foreigners shall be able to “use the Courts fully and to avail himself of any procedural 

remedies or guarantees provided by the law”, including the full freedom to appear 

before the courts for the protection or defence of his rights, to adduce evidence and to 

lodge appeals.127  

 

136. In the hearing in 04.2019, after deciding against Caeli’s favour in the interim 

proceedings, Justice VanDuzer exercised his power under the Executive Order 5-2014 

and dismissed the Claimant’s case on the merits by way of summary judgment. 

 

137. Claimant submits that access to justice is denied because (1) Executive Order 5-2014 

does not allow appeal after dismissal by summary judgment, and in any event (2) the 

discretion under Executive Order 5-2014 was misapplied. 

 

138. Primarily, Executive Order 5-2014 empowers the Mekari court to dismiss without 

appeal a case by way of summary judgment. The discretion conferred effectively 

deprived Claimant from what the Ambatielos tribunal called “the full freedom to defend 

his rights before courts” ,128 including (i) the right to adduce evidence, and (ii) the right 

to lodge an appeal.  

 
126 O and L, ¶274; Iberdrola, ¶432 cited by Krederi, ¶444; Duke Energy, ¶391. 
127 Ambatielos, p.111. 
128 Ibid. 
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139. As explained in [128] – [130] above, under the balance of convenience the courts could 

not delve into the merits of parties’ cases. Claimant’s counsel was not granted with the 

full opportunity, as they were not supposed to, to submit before the courts its case on 

merits, and to accordingly provide evidence to support the same. Claimant’s right to 

adduce evidence to build up its case is effectively forgone now that the case had been 

dismissed before the merits could have been discussed. 

 

140. Decision to dismiss a case under Executive Order 5-2014 cannot be appealed. As 

Executive Order 5-2014 was passed to expedite proceedings by conducting a 

preliminary screening on potential cases going on trial,129 access to justice will be 

grossly denied if the result of such preliminary screening cannot be challenged or 

reviewed by an appellate court. 

 

141. In any event, even if the Tribunal finds that access to justice is not generally denied 

under the operation of Executive Order 5-2014, Claimant submits that the discretion to 

dismiss a case by summary judgment before full trial was wrongly used in the present 

case. 

 

142. As Claimant will submit below, by wrongfully applying the prima facie case threshold, 

which is much higher than the one that Executive Order 5-2014 requires, access of 

justice is denied as Claimant cannot “use the Courts fully and to avail himself of any 

procedural remedies or guarantees provided by the law of the land”.130 

 

143. Cases can only be dismissed if the court finds there is “very little chance of success on 

the merits”.131 This is supposed to be a very low threshold, as it effectively directs a 

case to be dismissed only if it has no or nearly no chance of success. 

 

144. Instead of reviewing whether Claimant has no or nearly no chance of success on the 

merits, Judge VanDuzer applied a much higher threshold against Claimant’s favour, 

 
129 PO3, ¶8. 
130 Ambetielos, 111. 
131 PO3, ¶8. 
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and dismissed the case because he found Claimant to have no prima facie case on the 

merits,132 which is a much higher threshold for Claimant to pass.  

 

145. The test in deciding whether there is a prima facie case is to see if the evidence, if 

uncontradicted, would justify men of ordinary reason and fairness in affirming the 

proposition which the proponent is bound to maintain.133  This is clearly a higher 

threshold than simply to require there to be some chances for the case to succeed. 

 

146.  The New Zealand Court made similar observation in distinguishing the prima facie 

standard from “the good arguable case” standard, 134 which is also a higher threshold 

than the “very little chance of success” standard under Executive Order 5-2014. 

 

147. In that case, the New Zealand Court explained that to prove a good arguable case, it is 

not necessary to show a prima facie case.135 This is because the quality of evidence and 

credibility of witnesses are matters for cross-examination, instead of being resolved on 

paper before trial is conducted.136 

 

148. Similarly, in the present case, having no prima facie case does not necessarily mean 

that Claimant has only “very little chance of success”.  Quality of evidence that 

Claimant adduced, and credibility of witnesses, should be left to be examined at trial.  

 

149. As a result of the misapplication of standard, Claimant case was prematurely swept 

away by the Mekari Court. Access to justice was therefore denied. 

 

F. Justice was denied substantively when Respondent decided to enforce Mr. 

Cavannaugh’s Award 

 
132 UF, ¶54. 
133 Cross & Tapper, pp.171-172. 
134 Zhang, ¶¶51-52. 
135 Ibid., ¶12. 
136 Ibid., ¶52. 
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150. As mentioned in [134], Respondent breaches FET standard if its measure constitutes a 

denial of justice in judicial proceedings.137  

 

151. It is trite that tribunals do not act as courts of appeal when hearing a claim of denial of 

justice.138 However, there is a line to be drawn between an ordinary error and a “gross 

miscarriage of justice”, which refers to situations when no impartial judge could have 

reached the result in question.139 

 

152. It is well-established in international jurisprudence that denial of justice can be both 

procedural and substantive.140 Justice is denied if the national court gives grossly unjust 

and improper judgments such that it shocks the sense of judicial propriety.141 

 

153. Therefore, when determining whether Respondent’s conduct constituted denial of 

justice, the substance of decisions and judgments made by the Mekari judicial review 

are also subject to scrutiny. 

 

154. The dispute between Claimant and Mekar Airservices regarding the validity of 

Hawthorne’s offer was submitted to SCC for arbitration as agreed.142 Mr. Cavannaugh, 

the sole arbitrator, handed down an award in favour of Mekar Airservices. 

 

155. Following the release of the CILS Report which alleged that Mr. Cavannaugh was 

bribed by parties to the arbitration, the SACS set aside Mr. Cavannaugh's Award.  

 

156. Claimant submits that there was substantive denial of justice when the Mekari Court 

decided to enforce Mr. Cavannaugh’s Award because both the decisions in first instance 

and on appeal are tainted by (i) improper exercise of discretion and (ii) superficial 

reasonings. 

 
137 Article 9.9(2)(a), CEPTA. 
138 Azinian, ¶99; Mobil, ¶167; Lemire, ¶283; Eli Lilly, ¶¶221-225; Pantechniki, ¶¶96-102; Alps, ¶¶249-250; 
Enkev, ¶327; Gavrilovic, ¶879. 
139 Dolzer & Schreuer, Chapter VII(4). 
140 Yannaca-Small, ¶20.41. 
141 Rupert Binder, ¶¶329, 448; Jan de Nul, ¶¶193, 207; Rumeli, ¶635; OI European Group, ¶525. 
142 UF, ¶57. 
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i. Respondent’s decision was tainted by improper exercise of discretion 

157. Justice is denied if a national court gives judgment the content of which is “manifestly 

inadmissible and unlawful”.143 It naturally follows that a judgment is unlawful if the 

national court exercises a self-claimed discretion which it in fact does not possess. 

 

158. In the Superior Court judgment, Bhaskar CJ and Sharma J stressed that the language of 

the Commercial Arbitration Law confers on the Mekari Courts a discretion to recognize 

an award despite it being set aside at its seat.144  

 

159. Claimant submits that the discretion the Mekari Superior Court claimed to possess does 

not in fact exist because such discretion (1) is inconsistent with international law 

principles, and (2) is so wide that it could not have been intended by the New York 

Convention, which the Commercial Arbitration Law modelled. 

 

160. First, it is trite international law principles. An international arbitral award sources its 

validity from the law of the seat of arbitration, as every arbitration is subject to lex loci 

arbitri.145 

 

161. Following from that, once an award is ruled unlawfully made under the law of the seat 

of arbitration and subsequently set aside, it loses validity and becomes a nullity. No 

matter how widely-framed the legislative language is, national court cannot enforce 

such an award as there can simply be no exercisable discretion to enforce a nullity. 

 

162. This approach is well-reflected in the English Court. An award set aside in Russia, its 

seat of arbitration, cannot be enforced unless “the Russian courts decision was so 

extreme and incorrect as not to be open to a Russian court acting in good faith”.146  

 

163. Arising from the same award, the Dutch Court similarly refused enforcement because 

an award that has been annulled by a competent authority can be enforced “only under 

 
143 OI European Group, ¶525.  
144 Superior Court of Mekar ruling- 25 September 2020 (Annex XV of the Bundle), ¶18. 
145 Mann, p.157. 
146 Maximov (England), ¶2 per Burton J. 
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exceptional circumstances” because only then can it be said that “an annulled arbitral 

award does not have the same status in all countries”.147 

 

164. It naturally follows that as Mr. Cavannaugh’s Award was set aside at the seat of 

arbitration, it becomes a nullity. That the Mekari Court disagreed with the SACS’s 

approach to the evidence,148 and that the CILS Report was issued by an organization 

opposed by the Mekari government,149 is a far cry from the “exceptional circumstances” 

required to allow enforcement of annulled awards. 

 

165. Further or alternatively, the view that a national court has the discretion to enforce even 

awards annulled at the seat of arbitration effectively posits that the validity of an award 

stems from the laws of enforcing states.150  

 

166. This approach is heavily criticized for giving “idiosyncratically wide interpretation to 

the New York Convention”, as the lack of universally accepted standard leads to “widely 

discrepant practices among states on the implementation of the New York Convention 

within their territories”151 

ii. Respondent’s decision was tainted by superficial reasonings 

167. Alternatively, another rising theory, favoured by Professor Gaillard, 152  is that the 

validity of an international arbitral award hinges on transnational legal principles. 

Under this approach, the international arbitration regime transcends the domestic law 

of both the seat of arbitration and the enforcing state. 

 

168. Even if the Tribunal is minded accepting this approach as the correct view, Claimant 

submits that transnational public policy was breached such that Mr. Cavannaugh’s 

Award could not be enforced in Mekar, for the decision was (1) made with superficial 

reasonings, and (2) inconsistent with Mekar’s own jurisprudence. 

 
147 Maximov (Dutch), ¶15. 
148 HCC ruling, ¶¶10-12. 
149 Ibid., ¶13. 
150 Gaillard, ¶¶23-39. 
151 Reyes, p.22. 
152 Gaillard, ¶¶40-58. 
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169. It is accepted that mere violation of domestic law does not automatically establish a 

breach of FET standard.153 However, if the breach of domestic law is so “exceptionally 

outrageous or monstrously grave” that “one can no longer explain the sentence 

rendered by any factual consideration or valid legal reason”,154 justice is denied. 

 

170. While Bundy J accepted that “strong circumstantial evidence is enough to deny 

recognition or enforcement”,155 he contradictorily tried to weaken Claimant’s case by 

criticizing the evidence adduced for being “circumstantial at best”.156  

 

171. In fact, Claimant submits that the CILS Report relied by Claimant is indeed very strong 

circumstantial evidence. It contains audio recordings revealing that Mr. Cavannaugh 

agreed to deliver an award in favour of Mekar Airservice in return for a kickback. The 

recording was examined by three experts and Mr. Cavannaugh’s involvement was 

firmly identified.157 

 

172. However, in the Sinnoh Court proceedings, although Respondent “vehemently” denied 

the authenticity of the CILS report,158 it made no attempt to substantiate its challenge 

by attacking the experts’ credentials or the recording’s completeness.  

 

173. Similarly, no such attack was made in the Mekari proceedings. Bundy J also did not 

comment on the authenticity of the CILS Report, except by describing it as 

“circumstantial at best”.159  

 

174. Bundy J eventually found that the “circumstantial and hearsay evidence” adduced by 

Claimant was “balanced against the final decision” made by Mr. Cavannaugh, which 

he described as “well-reasoned”.160 With the strong evidential basis provided by the 

 
153 Article 9.9(6), CEPTA. 
154 Paulsson, p.83; see also Wallace, pp.669, 672. 
155 HCC ruling, ¶9. 
156 Ibid., ¶10. 
157 CILS Report, ¶3. 
158 SACS, ¶5. 
159 HCC ruling, ¶10. 
160 Ibid., ¶10. 
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CILS Report left unchallenged, it is doubtful how the outcome of his decision is 

consistent with the position that he previously accepted, that “strong circumstantial 

evidence is enough to deny recognition and enforcement”.161 

 

175. The inherent inconsistency in Bundy J’s judgment was not corrected on appeal.  

 

176. Further or alternatively, under Mekar’s own jurisprudence, the Mekari court is clearly 

directed to defer to preceding judicial decisions rendered at the seat of arbitration when 

serious breaches of “transnational public policy” is alleged.162 

 

177. For obvious reasons, combatting corruption and bribery are core values of transnational 

public policies.163 When corruption and bribery are alleged, the Mekari judiciary has 

no power to enforce Mr. Cavannaugh’s Award as it should have deferred to the set-

aside decision made in Sinnograd.  

 

178. As a result, the standing Mekari decisions cannot be supported by any valid legal 

reasonings. It is also inconsistent with Respondent’s domestic practice required by 

longstanding jurisprudence of its own. Justice is denied. 

G. Respondent’s acts, taken collectively, constituted cumulative breach of the 

FET standard 

179. It is trite that the cumulative effect of host State’s actions constitutes a ground for breach 

of the FET standard.164 This is consistent with Art.9.9 of CEPTA that certain “measure 

or measures” may constitute a breach of the FET standard.165 

 

180. In particular, in El Paso, the Tribunal held that although none of host State’s actions 

constituted individual breach of the FET standard, those actions taken collectively had 

the “cumulative effect” amounting to a “total alteration of the entire legal setup for 

 
161 Ibid., ¶9. 
162 Superior Court of Mekar ruling- 25 September 2020 (Annex XV of the Bundle), ¶11. 
163 PT, ¶59; UNCITRAL 2012, p.183. 
164 McLachlan, ¶7.168; Dolzer, p.142. 
165 Article 9.9(2), CEPTA. 
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foreign investments”.166 In fact, the finding that the cumulative effect of host State’s 

acts being an alternative ground for breach of FET standard is followed by various 

Tribunals.167 

 

181. Here, the foregoing actions of Respondent rendered Caeli’s valuation dropped 

drastically from USD$1.1B to USD$400M, thereby having the cumulative effect of 

frustrating Claimant’s investment in Caeli. In particular, Two Investigations and the 

MON Domination scared off potential investors, whereas Respondent’s rejection of 

Hawthorne’s bona fide third-party offer and the enforcement of Mr. Cavannaugh’s 

flawed award rendered sale of Caeli’s shares to any investor other than Mekar 

impossible. 

 

182. The episodes show a carefully calculated scheme on the Respondent’s part to leave 

Claimant with no choice but to transfer its originally successful investment to it cheaply. 

The measures cumulatively breached the FET standard. 

  

 
166 El Paso, ¶517. 
167 Micula, ¶682; Walter Bau, ¶12.43; Bayindir, ¶181. 



 

57 

 

IV. COMPENSATION 

183. Claimant’s case on the compensation is straight-forward – that the FET violations have 

led to great depreciation of originally thriving Caeli in value. Thus, Claimant is entitled 

to compensation of USD$700M, being an FMV of Caeli, calculated as follows:- 

Valuation Date  Particulars  Amount  

But-for 

Scenario:168 

2016.08.08 

The FMV of Caeli right at the moment prior to the 

first FET violation, i.e. the First Investigation, being 

at peak.  

USD$1.1B169  

Actual 

Scenario: 

2020.10.08 

Less the purchase price paid at the coerced sale.  USD$400M 

Total USD$700M 

 

184. In determining whether the FMV of USD$700M shall be compensated to Claimant, 

two issues should be addressed: (A) appropriate standard of compensation and its 

associated value; and (B) mitigation of compensation.  

A. FMV as the appropriate compensation standard with associated value of 

USD$1.1B 

185. Claimant is entitled to the FMV standard compensation, with USD$1.1B representing 

the FMV of the investment prior to any FET violation. 

 

186. The FMV standard in the present context is defined as follows: 

 

(1) The starting point is to look at the technical meaning of “FMV”:-170 

“[T]he price, expressed in terms of cash equivalents, at which property 
would change hands between a hypothetical willing and able buyer and 
a hypothetical willing and able seller, acting at arm's length in an open 
and unrestricted market, when neither is under compulsion to buy or 

 
168 EI Paso, ¶703. 
169 PO4, ¶3. 
170 World Bank Guidelines, pp.41-42; CMS, ¶402; EI Paso, ¶702. 



 

58 

 

sell and when both have reasonable knowledge of the relevant facts.” 
(Emphasis added) 
 

(2) However, with the silence as to the valuation date under the technical meaning, 

all other relevant factors shall be examined to determine the meaning of the 

current FMV standard.  

 

(3) The valuation date shall be right at the moment prior to FET violations in the 

present context, as opposed to any alleged later valuation date under the Market 

Value (“MV”) standard, upon considering (i) the MFN obligation under 

CEPTA, and/or (ii) international customary law. 

i. The FMV standard applies through reliance on the compensation 

ctandard under 2006 Arrakis-Mekar BIT (AMBIT) by virtue of MFN 

clause 

187. CEPTA Art.9.7 laid down the MFN obligation of Respondent. Claimant is entitled to 

enjoy the more favorable FMV standard compensation provided by AMBIT Art.13, 

with valuation date “immediately on the day before the measures inconsistent with the 

provisions herein were taken by the host state”. 

 

188. An allegedly different compensation standard under CEPTA Art.21 by no means render 

the request for better compensation inherently objectionable because “by its very nature, 

an MFN clause promises something better than what is provided in the treaty”.172  

 

189. The contentious issue here is whether, by interpretation173, CEPTA Art.9.7 accord 

Claimant with the benefit sought.  

 

190. CEPTA Art.9.7, as per its unique drafting and reports on MFN clause interpretation, 174 

engaged three interpretative issues:- (a) like situation; (b) no less favorable treatment; 

and (c) scope of the treatment.  

 
172 ILC 2015, ¶187. 
173 Investor-state Arbitration, ¶17.39-17.40. 
174 ILC 2015, ¶68. 
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a. Arakkean investors/investment are in “like situations” as 

Claimant/Caeli 

191. The first issue is to evaluate whether Arrakeen investors/investment is comparable with 

Claimant/Caeli in “like situations”, a broadly interpreted notion. 175  They are 

comparable in like situations being Mekari investors suffering same types of treaty 

violations. 

 

192. First, the scope for comparison is based upon the nature of treatment accorded to them. 

That is, in case of a general wrongful measure, the comparison can be made between 

all investments in the territory.176  

 

193. This was further supported by the Tribunal’s reluctance in delving into the rigorous test 

of comparison in case of de jure discrimination, i.e. invoking MFN clauses to import 

substantive treatments 177  or dispute settlement 178  provisions, rather than de facto 

discrimination, i.e. complaining actual treatment.179 In case of de jure discrimination, 

the complained discriminative measure is a treaty clause which is a general measure 

purely driven by difference of nationality between investors.180 

 

194. Here, the compensation is a general measure to all foreign investors/investments of the 

same nationality. Save for both investing in Mekar,181 they were in similar situations in 

that they all suffered FET violations.  

 

195. Second, as recognized by both Tribunals182 and international legislation, 183 objectives 

of MFN obligation shall be considered in its interpretation. An interpretation otherwise 

 
175 Parkerings, ¶369. 
176 Occidental, ¶¶173,174, 176; Columbia Panel Report, ¶7.355. 
177 UNCTAD (MFN), pp.63–64. 
178 ILC 2015, ¶201. 
179 Bayindir, ¶¶157, 159, cf 389. 
180 Nikièma, p.21. 
181 İçkale, ¶¶327-329. 
182 Bayindir, ¶¶157-158; MTD v Chile ¶104. 
183 Article 31, VCLT. 
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will lead to absurd effects which contradict the objectives of MFN clause stipulated in 

CEPTA Art.1.3, inter alia:- 

Objectives Effects 

(a) “facilitate the cross-

border movement of, goods 

and services between” Mekar 

and Bonooru 

A undue interference without much cost with an 

airline business harm mobility of two countries’ 

citizens.  

(b) “fair competition in free 

trade area” 

Lower compensation renders all Bonoori 

investments more vulnerable to State’s interference 

as a whole, thus less competitive comparing to 

Arrakeen investments.  

(c) substantial increase of 

“investment opportunities” 

A more prejudicial compensation standard deters, 

rather than attract, Bonoori investors. 

 

196. This distinguish cases which held comparison shall be made within the same sectors 

given the measures/treatment complained are specific to certain industries. 184  For 

instance, in SD Myers, the measure is export ban of certain chemical waste, the 

comparison must therefore be made within the chemical waste industry. 

b. Claimant is entitled to a compensation no less favorable than 

FMV standard 

197. Next, Tribunal must assess whether Arrakeen investors were afforded a “no less”185 

favourable treatment than Claimant.  

 

198. Even similarly suffering FET violations, Arrakeen investors received more 

compensation under FMV standard186: this standard denoted an earlier valuation date187, 

 
184 Eg. SD v Myers, ¶250; Parkerings, ¶371.  
185 CME, ¶500. 
186 PO3, ¶15; Article 13, AMBIT.  
187 See pleadings ¶187.  
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granting a value of investment not yet decreased under negative impacts of 

Respondent’s wrongdoings.  

c. Scope of the treatment to be provided under CEPTA Art.11 

encompasses compensation 

199. The third step is to ascertain the scope of acts/omissions constituting “treatment” under 

CEPTA Art.9.7. Together with the “like situation” requirement they constituted the 

ejusdem generis principle – what accorded to investors must be “those rights which fall 

within the limits of the subject matter of the clause” 188 

 

200. Under Art.9.7(1), 189  “treatment” relates to certain aspects of investment: 

“establishment, acquisition, expansion, conduct, operation, management, maintenance, 

use, enjoyment and sale or disposal” of an investor’s investment. This is a rather broad 

drafting,190 encompassing “all matters dealing with investments, during the life of the 

operation from the beginning to the end”.191 

 

201. Here, the word “treatment” under CEPTA Art.9.7 shall cover Claimant’s entitlement 

to compensation. 

 

202. First, the compensation for FET violation is “with respect to”192 “enjoyment…sale or 

disposal” of the investment.193 Without same level of compensation, proper right to 

enjoy, sell or dispose an investment would be more vulnerable to Respondent’s abuse 

and hence disadvantaged Claimant in competing with Arrakeen investors.  

 

203. Alternatively, “maintenance”, meaning protection of the investment,194 is wide enough 

to cover compensation, a substantive kind protection.  

 

 
188 Article 9.1, ILC Articles (MFN). 
189 CEPTA. 
190 ILC 2015, ¶198; Kurtz, p.873. 
191 Daigremont. 
192 AWG, ¶61. 
193 RosInvest, ¶130. 
194 AWG, ¶57. 
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204. In any event, expressio unius est exclusio alterius. 195  Here, compensation is not 

excluded in the detailly-drafted clause.  

 

205. Under CEPTA Art.9.7(2), it is acknowledged that substantive benefit under a third-

party treaty does not “in themselves”, without “measures”, constitute a treatment.  

 

206. However, primarily, Claimant submit, properly interpretated, Art.9.7(2) covers de jure 

discrimination considering the fair competition objectives recited above: AMBIT 

Art.13, a treaty clause granting better compensation, is itself a discrimination. Claimant 

only have to wait till such promise become an action before importation of it.196  

 

207. Alternatively, Claimant will focus on de facto discrimination: unlike Içkale 197 , 

Respondent has imposed the measure 198  and consistently giving FMV standard 

compensation to Arrakeen investors.199  

ii. Alternatively, “MV” shall be interpreted to reach an FMV-standard-

equivalent valuation under the international law 

208. First, the technical meaning of “MV” under the international law, has no difference 

from “FMV”. Current parties,200  Tribunals,201  and international organization202  has 

been treating “MV” similarly to “FMV”, or simply make no distinctions between the 

two.203 

 

209. Second, for FET violations, Tribunals have been fixing valuation date at: 

 

 
195 Bayindir, ¶¶157-158 
196 Nikièma, p.24. 
197 ¶332. 
198 Sabahi, ¶¶17.64, 17.67.  
199 PO3, ¶15. 
200 Ibid. 
201 Tethyan, ¶274. 
202 Marboe, ¶¶4.38-4.39.  
203 Gemplus, ¶13.93; Koch, ¶9.192.  
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(1) The date of “the first of the act or omissions” 204 where a series of acts/omissions 

in aggregate constituting the violation;205 or  

 

(2) The date preceding the first completed breach206  where few acts/omissions 

constitute violations individually;207 

 

which shall be equally applicable to interpretation of “MV” under CEPTA Art.9.21(1) 

to ensure the consistency of CEPTA and international law.208 

 

210. Indeed, such interpretation follow the deep-rooted Chowzow Factory’s full reparation 

principle.209 Respondent’s submission that they do not have to compensate, after all 

wrongful measures which caused enormous loss to Claimant, blatantly contravene the 

international obligation.211  

 

211. Such contravention and deprival of investors’ substantial protection, if intended, must 

be made abundantly clear.212 

 

212. Thus, Caeli should still be valued right at the moment prior to the First Investigation 

following a correct interpretation of CEPTA Art.9.21(1). 

B. No Mitigation of Compensation 

213. Respondent may pray for reduction of compensation on two bases: (i) contributory fault; 

and (ii) ongoing economic crisis.  

i. Claimant’s investment approach was neither negligent/wilful, nor 

materially contributory to the loss 

 
204 Article 15, ILC Articles (States Responsibility); ILC Articles with commentaries, ¶15(10); Gemplus, ¶12.44. 
205 See pleadings ¶73. 
206 Gemplus, ¶12.43; BayWa, ¶¶41, 63. 
207 See pleadings ¶72. 
208 Article 1.3(2), CEPTA. 
209 Ibid. 
211 Article 31, ILC Articles (States Responsibility); CME, ¶618. 
212 L Schuker, p.251. 
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214. According to ILC Articles (State Responsibility) Art.39, damage can be reduced if 

Claimant’s negligence/wilfulness materially contributed to loss.  

 

215. This rule has been applied restrictively213: first, only acts/omissions which “manifestly 

lack due care… for [own] property of right” are sufficiently culpable to attract 

Art.39;214 second, the contribution must be “material and significant”.215 

 

216. These two cumulative elements are unfulfilled: (a) Claimant’s business approach was 

not negligent/wilful; and alternatively (b) the business approach did not materially 

contribute to the loss.  

a. Business model of rapid expansion with low-pricing strategy is 

commonly-used and reasonable 

217. First, Caeli’s rapid expansion was reasonable in consideration of the following 

circumstances: 

 

(1) There was sufficient cash flow,216 or, put the case at the lowest, Claimant could 

reasonably foresee a stable cash flow in supporting continuous expansion.217 

 

(2) Oil price is always unpredictable.218  

 

(3) Scale economy has a huge advantage in the aviation sector.219  

 

218. Second, the low-pricing strategy was a reasonable means turning a losing venture into 

profitable one, inter alia:- 

 

 
213 Article 39 ¶¶1-2, ILC Articles with commentaries. 
214 Ibid., Article 39(5). 
215 Yukos, ¶1633. 
216 PO4, ¶6. 
217 Ibid. 
218 UF, ¶35; footnote 2. 
219 Webber. 
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(1) The low-pricing low-cost model220, characterized with high load factors and 

large market share221, has been proven to be profitable and sustainable222  

 

(2) Caeli’s organized plan was to brand itself as a low-cost carrier to expand and 

consolidate her consumer base.223 

 

219. Indeed, these approaches are commonly used across the aviation sector, such as by 

WestJet224 and Aer Caeli.225  

b. Further or alternatively, Respondent’s abusive measures, rather 

than the investment approach, materially contributed to the loss 

of Caeli 

220. First, without undue interference from Mekar, Claimant could prudently respond to the 

crisis by adjusting investment approach, including but not limited to:- 

 

(1) Increase the price, as explained in paragraph [79]; 

 

(2) Cut the cost; and thereby 

 

(3) Reach a new cost-revenue balance under economic downturn.  

 

221. Second, even assuming that the investment approach did contribute to the loss, Caeli’s 

“ultimate fate would have been no different”.226 Even if Caeli had more savings in hand 

and better credit rating, the MON Domination and refusal to grant Mekari Subsidies in 

the context of the plummeting MON 227  “must have depreciated” Caeli “very 

significantly”.228 

 
220 UF, ¶27. 
221 Ibid., ¶34. 
222 Sean, Ch.3, ¶¶3.1, 3.3.  
223 UF, ¶35. 
224 Notice of Arbitration, ¶10. 
225 UF, ¶15. 
226 Yukos, ¶1625. 
227 PO3, ¶4. 
228 Yukos, ¶1627. 
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ii. The ongoing economic crisis is an irrelevant factor in assessing the 

compensation 

222. Broadly, there are three ways for such fact to play a role of mitigating factor: (a) 

equitable discretion; (b) causation; and (c) necessity. 

a.  The equitable discretion, aequitas intra legem, is inapplicable 

223. Under the international jurisdiction, only “where circumstances do not permit a precise 

calculation”229 would the Tribunal “exercises its discretion to “determine equitably” 

the amount [of compensation] involved”, i.e. a reasonable approximation230, under “a 

wide margin of discretion”.231  

 

224. Here, there is simply no such need as the peak valuation of Caeli, representing its FMV, 

is “accurate”.232 

 

225. Moreover, it is against the inherent notion of fairness in equity233 to leave significantly 

injured Claimant without sufficient compensation simply because of Respondent’s 

difficulty to pay under an economic crisis which is due to its own fault.234  

b. Economic crisis has no sufficient causative effect 

226. As required by ILC Articles (State Responsibility) Art.31, a state must make full 

reparation for the injury “caused by the intentionally wrongful act” of it.235 Both factual 

causation, with a but-for test,236 and legal causation, which exclude the “remote” or 

“indirect” causes,237 has to be proved.238  

 

 
229 Iran, ¶230. 
230 OEG, ¶180. 
231 Iran, ¶231. 
232 PO4, ¶3. 
233 Modern Equity, ¶1-002. 
234 UF, ¶39. 
235 Gemplus, ¶11.9. 
236 Tethyan, ¶286. 
237 Biwater, ¶785. 
238 Article 31(10), ILC Articles with commentaries; Biwater, ¶785. 
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227. Primarily, economic crisis itself does not materially contribute to the loss. But for the 

wrongful measures, especially airfare cap and MON Domination, Caeli’s business 

model with great focus on international market, providing cross-continental flights and 

connecting passengers as explained above in paragraph [79],239 would on the balance 

of probabilities240 protect Caeli from a domestic crisis.  

 

228. Putting Respondent’s case at the highest, any concurrent contribution from the 

economic crisis concurrently caused to Claimant’s loss (which we denied) does not 

prevent Respondent to be held fully responsible “unless some part of the injury can be 

shown to be severable in causal terms”. 241  Here, no definite part of the loss is 

independently caused by the economic crisis.  

c. Any necessity defence cannot be made out  

229. Finally, any necessity defence is unworkable because MON Domination was not “the 

only way” to pass through a currency crisis and Respondent materially contributed to 

the crisis, as elaborated in paragraph [98].242 

 

230. In a sum, there is no contributory negligence on the part Claimant and economic crisis 

shall be disregarded in assessing compensation here. Therefore, Respondent is not 

entitled to any reduction in compensation.  

  

 
239 UF, ¶29. 
240 Gold Reserve, ¶685. 
241 Article 31(13), ILC Articles with commentaries.  
242  
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PRAYERS FOR RELIEF 

231. In light of the above, Claimant respectfully invites this Tribunal to: 

 

(1) Declare that Claimant has standing to bring a claim under CEPTA; 

 

(2) Grant leave to CBFI’s amicus curiae application; 

 

(3) Deny leave for External Advisors’ amicus curiae application; 

 

(4) Declare that Respondent violated Art.9 of CEPTA by treating Claimant’s 

investment in Caeli unfairly and inequitably; 

 

(5) Order Respondent to pay Claimant USD$700M plus interest as of the date of 

the violation; and to reimburse Claimant for all costs and expenses associated 

with this arbitration. 
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Respectfully submitted on September 16, 2021 
 

On behalf of Claimant 
Vemma Holdings Inc. 


