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STATEMENT OF FACTS 

 Vemma is an airline holding company incorporated in Bonooru. The claimant acquired 

its investment, Caeli Airways, through a tendering process under a large-scale privatization 

program in Mekar. 

 The acquisition initially envisaged revitalization of the outdated fleet of Caeli, membership 

in the prestigious Moon Alliance and, in general, access to inexpensive air travel 

for the people of Mekar. As such, the investment was approved by the CCM, 

and on 29 March 2011, the Claimant entered into a Share Purchase Agreement, obtaining 

85% stake in Caeli. 

 For 3 years since the initial investment, Claimant dedicated precious resources and know-

how to turn the languishing airline into a profitable venue with a high load factor, 

simultaneously expanding Mekars infrastructure, affording approximately 35% Mekari 

citizen air transportation. 

 Claimants’ successful business endeavours drew the attention of the CCM, which launched 

a suo moto investigation into its activities in September 2016 (‘‘the First Investigation“). 

As part of the First Investigation, CCM implemented airfare caps upon Caeli airways 

as an interim measure. 

 Soon after, in December 2016, The CCM launched another investigation 

into Caeli’s business activities, focusing specifically on price undercutting on certain routes 

to and from Phenac International Airport (‘‘the Second Investigation“). 

 In late 2016, Mekars national currency began to nosedive, which, combined with the airfare 

caps, damaged Caeli’s revenue stream. Thus, the Claimant requested permission 

to denominate its airfares in US Dollars, which it was granted. 

 Meanwhile, the LPM gained a parliamentary majority with the collapsing economy, marking 

the severe shift in the investor environment for the worse. LPM used the privatization 

program as a scapegoat for the economic crisis and vowed to return Mekar to its people. 

 Admirably, the LPM began to act on its promise swiftly, however, at the Claimant's 

detriment and contrary to its international obligations. The LPM terminated short-lived 

exceptions to denominate airfares in US Dollars, and the airfare caps became a crucial tool 

of the new governmental plan to regain control of Caeli. 
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 With the rising inflation and inability to denominate services in US Dollars, the Claimant 

sought redress for the unreasonably set airfare caps. However, the path to relief turned into 

an uphill struggle. Firstly, Claimant turned to CCM, which denied addressing his request 

altogether. Even after concluding both the First and the Second investigation, 

CCM decided to maintain the airfares unchanged for an unspecified period, regardless 

of the rapidly changing economic and business circumstances. 

 Secondly, Claimant sought judicial review of the airfare caps, Caeli’s claim against 

the CCM was registered on 27 March 2018, but a hearing on interim measures 

was scheduled only in April 2019. Still, once the Claimant finally stood before a judge, 

his case was dismissed prematurely, without adequately addressing merits and in summary 

judgment denying the appeal. 

 Thirdly, another aid was sought through bank loans, emergency subsidies or meetings 

with Mekars authorities, but all were denied. 

 The once-profitable investment, devastated by systematic measures adopted to push 

the governmental agenda, was in the words of the LPM “returned to its people”, but at a great 

cost to the Claimant. The cumulative effects of the measures dismantled Vemma’s 

investment. In light of the facts presented, the Claimant submits the Respondent violated 

the obligation to afford the Claimant FET under Article 9.9 of the CEPTA.  
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ARGUMENTS 

 

 The scope of the Tribunal is determined by the fulfilment of the essential jurisdictional 

requirements – i) jurisdiction ratione temporis,1 ii) jurisdiction ratione 

voluntatis,2 iii) jurisdiction ratione materiae3 and iv.) jurisdiction ratione personae.4 The Tribunal 

should define its jurisdiction under Chapter 9 of the CEPTA by fulfilling these dimensions. 

 Jurisdiction ratione temporis refers to the effect of time on a tribunal’s powers. 

The Claimant and the Respondent have not contradicted the existence, validity or time 

frame of the CEPTA; a lex posteriori towards 1994 Bonooru-Mekar BIT under 

which the Claimant’s investment was made. Article 1.6 CEPTA states 

that the BIT is terminated when the CEPTA has come into force, and CEPTA shall govern 

all the investments made under BIT. Thus, the Claimant considers the condition 

of jurisdiction ratione temporis as fulfilled. Similarly, the Claimant believes that the obligation 

of jurisdiction ratione voluntatis to be completed. Jurisdiction ratione voluntatis is an expression 

of the consent of the parties. In article 9.17 CEPTA, the Respondent and Bonooru 

expressed consent by ratifying the CEPTA (came into force on 15 October 2014).5 

The Claimant expressed its consent by submitting the Notice of Arbitration, 

which the Secretariat registered on 17 November 2020, 6 under Article 9.17 CEPTA. 

Based on the above, the jurisdiction ratione temporis and jurisdiction ratione voluntatis 

objections are therefore met. 

 The jurisdiction ratione materiae can be described as subject-matter jurisdiction.7 

It is an expression that the tribunal has jurisdiction over a case involving an investment 

protected under an agreement between the parties of CEPTA. Therefore, it must be filled 

with the features of the investment and the existence of the dispute in connection 

with the investment as stated in article 2 AFR. More specifically, the list in Article 

                                                 

1 RANJAH. 
2 Arbitration: ICSID. 
3 RANJAH.  
4 Ibid.  
5 Uncontested Facts ¶ 1115. 
6 Procedural order no. 3, ¶ 3150. 
7 Requirements Ratione Materiae, p. 7. 
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9.1 of the CEPTA includes forms that an investment may include b) shares, stock, and other 

forms of equity participation in an enterprise.8  

 The Claimant purchased shares in Caeli, an airline operating as SOE in Mekar.9 

However, due to the crisis and its non-profitability under the governmental management, 

Mekar decided to sell 85% of the shares. Vemma purchased these shares 

in 2011 and became the majority shareholder in Caeli.10  Hence, the Claimant submits 

that the investment is a protected investment under article 9.1 lit. (b) CEPTA. 

 The dispute concerns how the Claimant was treated during the time it was managing 

the abovementioned investment; and the treatment of the Claimant during the sale 

of its shares back to the Respondent, as is further elaborated in Part C. The investment falls 

under Article 9.1 lit. (b) CEPTA. Based on this argument, the condition of jurisdiction 

ratione materiae is completed. Moreover, the Respondent does not deny 

this in his submission either.  

 The Claimant considers that the three abovementioned jurisdiction requirements 

are fulfilled. Moreover, the Respondent does not question that in its submission. 

Therefore, the Claimant further discusses the jurisdiction ratione personae objected 

by the Respondent. 

 The Respondent’s objection based on the lack of jurisdiction ratione personae 

is irrelevant, and the tribunal has jurisdiction over the present dispute. 

 Interpretation of the Applicable Rules 

 Regarding the jurisdiction ratione personae, it is necessary to follow the wording of Article 

9.1 of the CEPTA11: 

‘’Investor means a natural person with the nationality of a Party 

or an enterprise with the nationality of a Party or seated in the 

territory of a Party that seeks to make, is making or has made an 

investment in the territory of the other Party;’’  

For the purposes of this definition, an enterprise of a Party is:  

                                                 

8 CEPTA, Art 9.1. 
9 Uncontested Facts, ¶ 955. 
10 Uncontested Facts, ¶ 1050. 
11 It is compatible with Art. 1(6) and 2 of ICSID AFR. 
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(a) an enterprise that is constituted or organised under the laws 

of that Party and has substantial business activities in the territory 

of that Party; […]’’12 

 Based on the CEPTA, the first condition is that the investor has to be a national 

of the other Party. Therefore, in the present case, the investor must be a national 

of Bonooru. Vemma is an airline holding enterprise incorporated under Bonoori law.13  

 Moreover, the definition of investor includes enterprises incorporated under the law 

of Bonooru. The above-mentioned article does not provide specific requirements 

about ownership. Therefore, Vemma could be a privately-owned or SOE.  

 CEPTA does not explicitly state that an investor under Art. 9.1 must be a privately owned 

company or, conversely, that an investor cannot be a SOE. It only stipulates 

that the business must be incorporated under the law of another party. Then it is necessary 

to look into the theory, and it says that it is possible to specify the circle of investors 

in the contract, even by forbidding the investor to be SOE. However, if the agreement 

is silent, it is most apparent that the parties wanted to keep the concept under which will 

be possible to subordinate a broader range of addressees.14 In the present case, the contract 

is silent and uses only the term enterprise. The Claimant considers 

that the will of the parties was to generalize the term. The previous BIT stipulated 

that the investor may be an enterprise defined as ‘‘‘enterprise’ means any entity constituted 

or organized under applicable law,…, [w]hether privately-owned or government-owned’’.15 

Based on the above, the Claimant considers that, according to Art. 9.1 CEPTA 

may be an investor in both a privately owned company and a state-owned enterprise. 

Moreover, it is common that foreign investors are SOEs acting commercially to gain 

profits nowadays.16  

                                                 

12 CEPTA, Art 9.1. 
13 Uncontested Facts, ¶ 935. 
14 Hamida, p. 21. 
15 1994 Bonooru-Mekar BIT, Art. I., lit. a) & d). 
16 OECD, p. 17.  
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 The definition of the investor in the Art. 9.1 CEPTA does not explicitly 

require private ownership; hence, Vemma should be considered a private-owned 

enterprise. 

 Although Bonoru has shares in Vemma, it falls under the definition of investor 

under Art. 9.1 CEPTA and with its character it is a privately-owned enterprise. 

 Vemma is an airline holding company incorporated in Bonooru.17 It is the successor 

of BA Holdings, which was state-owned. However, due to the oil shocks in 1973 – 79 

and the subsequent crisis, the CAA was forced to privatised BA Holdings, 

sell 70% of shares, and become a minor shareholder.18 During the existence 

of the investment, from 2011, when Vemma bought 85% of shares in Caeli until the selling 

proceedings of these shares began, Bonooru retained minority shareholding in Vemma, 

ranging from 31 % to 38 %.19 Despite its predecessor’s history of incorporation, 

the Claimant states that since its establishment during the privatisation process,20 

the Memorandum of Association and the Uncontested Facts clearly reveal that Vemma 

is a privately-owned enterprise. 

 Furthermore, that is based on the facts and the corporate attribute in its name - Vemma 

Holdings Inc.21 The attribute Inc. is defined as the abbreviation for incorporated. 

Furthermore, an incorporated company or corporation is a separate legal entity from the 

person or people forming it.22 

 Vemma is a successor of BA Holdings, a state-owned company. The CAA was the owner 

of BA Holdings, however, the Claimant was incorporated under Bonoori law 

as an arm’s length enterprise.23 The arm's length principle established is the condition 

that the parties to a transaction are independent.24 This confirms that the Claimant 

was created as a separate entity whose transparent transactions are, above all, separated 

from the predecessor. Another evidence that the intention in the establishment during 

                                                 

17 1994 Bonooru-Mekar BIT – Art. I lit. a). 
18 Uncontested Facts, ¶ 910-915. 
19 Ibid. 
20 Ibid, ¶ 910-925. 
21 Memorandum of Association, ¶1505. 
22 Layne. 
23 Uncontested Facts, ¶ 910-915; OECD 2007. 
24 Chandratre, p. 26 -31. 
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the privatisation process25 was for Vemma to be a separate, private legal person despite 

the position of one of its minor shareholders. 

 State-owned enterprises as investors 

 Although there is not an unanimously accepted definition of SOE, it can be interpreted 

as ‘‘any commercial enterprise predominantly owned or controlled by the State or by State institutions, 

with or without separate legal personality”26 or “as a legal entity in which the State has full ownership 

and control, or has a controlling interest, that enables the State to take part in commercial activities 

separately from its public administrative functions.”27 As the Tribunal can see from possible 

interpretations, it is necessary to distinguish between the state’s ownership and the control 

and how the particular company falls by state’s involvement into at least one of these 

categories. 

 The economic theory states that the state partially owns the enterprise in the shares 

and other company shareholders participate in the ownership. However, the state 

has to have controlling shares in order that the company would be SOE.28  The doctrine 

agrees that control is critical, so the Claimant considers whether the shares owned 

by the state allow the investor to have control. Broches test and ARSIWA test, which 

examines whether a SOE is endowed with the so-called governmental capacity 

and manifests governmental functions, will be helpful to support Claimant’s arguments. 

 The Ministry of Transport and Tourism owns 222,048,006 shares out of 740,160,020,29 

which corresponds with 30% of the total ownership. As mentioned in paragraph 13, 

when Vemma made an investment in Caeli, the shares have ranged between 31-38%,30 

which still do not make them a controlling share. Moreover, these shares do not show signs 

of control, as will be discussed in the following paragraph. 

 It is therefore not a majority shareholding that would guarantee control over the company. 

Bonooru would have to own such a large share to ensure that it would have significant 

control over the company and therefore the company would be controlled enterprise.31  

In the present case, the significant control is not evident just because the Ministry 

                                                 

25 Uncontested Facts, ¶ 910-925. 
26 Paulson, p. 412 – 413. 
27 Muchlinski, p. 3. 
28 Chen. 
29 Memorandum od Association, ¶1505. 
30 Uncontested Facts, ¶ 910-915. 
31 Chen. 
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of Transport and Tourism The appointment of one of the eight directors by because 

the Ministry of Transport and Tourism is not the - the non-executive director, 

who has no other position in the company.32 In addition, the non-executive director 

is a position from which is expected to focus on board matters and not to wander 

in the "executive direction", providing an independent view of the company.33  

 Furthermore, Bonooru’s shareholding cannot be regarded as controlling a majority 

shareholding. Moreover, it is impossible to have a decisive say even with shareholding; 

therefore, the Claimant states that Vemma is not controlled by the state and is not a SOE, 

as described in Response to Arbitration. 

 Hence, the tribunal may conclude that Vemma is a SOE, only when at least 

one of the following requirements is met - ownership or control. In the present case, 

the tribunal may question the Bonoori partial ownership as a fulfilment of the ownership 

requirement. The Claimant considers it necessary to mention that even this 

does not prevent Vemma from meeting the definition of an investor according to Article 

9.1 CEPTA and fulfils the definition of investor under international law, 

Article 9.1 CEPTA and AFR.34 

 Thus, the Tribunal has jurisdiction over the present case. That is true 

both if the tribunal recognises Vemma as a privately-owned company and even if it agrees 

with the Respondent's argument that it is a SOE. 

 Claimant as a privately-owned enterprise is falling under the definition of an investor 

under the Art. 9.1 CEPTA. Vemma was established during the privatisation 

of BA Holdings as an arm’s length enterprise (as stated in paragraph 

15 of this memorandum). Even though Bonooru kept a share in the company, 

the governmental authority over the possession of these shares has not been proven. 

 Nevertheless, even though the Tribunal would conclude that Claimant is a SOE, 

based on the partial ownership over the shares of Vemma, it would still fall 

under the definition of an investor under the Art. 9.1 CEPTA, which is not specific 

about the enterprises' required ownership (private or state-owned). When the agreement 

is silent, scholars interpret this silence to use a broader definition of the investor and tend 

                                                 

32 Articles of Association, ¶ 1570 -1575. 
33 The role of the non-executive director, p. 2. 
34 Zhang.  
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to subordinate SOE under these extensive definitions. Although SOEs can generally 

be investors, according to international law, they must have the so-called ‘’commercial 

capacity.’’ To determine that the ARSIWA test and its ICSID’s ''mirror'' - Broches test 

is being applied.35 

 As the scholars have mentioned,36 it has not been explicitly stated that a SOEs cannot 

be an investor who could not bring its claim before an international investment tribunal, 

just like in the above-mentioned Art. 9.1 of the CEPTA. In such a case, the practice 

of the tribunals' favour that, under such an interpretation, SOE is an investor. 

However, for clearer argumentation, the Claimant state that it must pass the Broches test. 

 The result of the Boches test37 reveals whether a SOE is acting in the commercial capacity 

and can qualify as a protected investor who can initiate investment arbitration; 

or whether it is a SOE that has the governmental capacity and cannot be classified 

as an investor. Mr Broches, the first Secretary-General of ICSID, established the test 

to help interpret the wording ‘’national of another state’’ in Art 25 ICSID Convention.38 

Even though the present case is being resolved under the ICSID AFR, the Broches test 

provides the language interpretation, and since the wording in ICSID AFR is practically 

the same; it is appropriate to use it in the present case. Moreover, this test is also consistent 

with the ARSIWA. The test was first used in the case ČSOB v. Slovakia and the tribunal 

used it to examine the ČSOB’s governmental independency from the state.39 The Broches 

test is an interpretive tool which was established to help the tribunals in deciding whether a 

SOE is qualified to bring claims as investors against another state. And professor Schreuer 

has described the test as ‘‘probably the best guideline’’.40 

 Broches test establishes two branches – structural and functional.41 Broches himself 

concluded that “a mixed economy company or government-owned corporation should not be disqualified 

as a national of another Contracting State unless it is acting as an agent for the government 

or is discharging an essentially governmental function.”42 In other words, the tribunal 

                                                 

35 Volterra Fietta. 
36 Hamida, p. 21.  
37 Farchakh.  
38 Schreur, p. 161. 
39 Ibid, p. 162. 
40 Ibid, p. 161. 
41 Zhang.  
42 El-Hosseny, p. 371 – 387.  
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has jurisdiction unless the SOE is acting as an agent for the government or discharging 

an essentially governmental function. 

 The structural branch examines whether an enterprise is an agent for the government. 

A government agent is an unincorporated person who exercises authorised functions 

on behalf of its state.43 In BUGG v. Yemen, the tribunal stressed that the corporation 

framework of SOEs is common, and the core issue is whether the corporate functioned 

as a government agent. 

 Based on the abovementioned, the ownership of the shares by the Ministry of Transport 

and Tourism shares cannot be viewed as relevant evidence of the Vemma’s acting 

as an agent of the state. Likewise, the Ministry's appointment of a non-executive director, 

who does not have any executive saying in the board of directors, as described in paragraph 

19 of this submission, is no evidence of the Vemma’s state agency. As the tribunal stressed 

in BUGG v. Yemen, Vemma would need to show that it actually functioned as an agent 

of the state.44 Because the ARSIWA test is used more widely, Claimant 

would like to support its statement by the court’s argumentation in Tatneft v. Ukraine. 

The court recognised Tatneft’s connections to the Russian government.45 But it held 

that it did not deprive Tatneft of ‘‘structural, organic and decisional autonomy’’ 

and was insufficient to assimilate Tatneft to the state itself.46 The Court specifically noted: 

‚‘(1) Tatarstan (Russia) held 36% of Tatneft’s shares; 

(2) Tatarstan might hold a ‘golden share’ to veto over certain Tatneft 

decisions; 

(3) Tatarstan’s president was the chairman of Tatneft’s board. Moreover, 

Tatneft made a statement (2006) – ‘‘Tatarstan government exercised 

a ‘significant influence’ on the company.‘‘ 

What is more, the acknowledgement of the enterprise’s connection to the government does 

not necessarily preclude the SOE from being viewed as a qualified investor. Compared 

to the present case, during the privatisation, Bonooru kept just a minority share in Vemma47 

and did not exercise any actions even remotely similar to points (2) and (3). 

                                                 

43 Government Agent definition. 
44 BUCG, ¶ 39. 
45 Paris Court of Appeal weighs in on Russia-Ukraine BIT awards. 
46 Tatneft v. Ukraine, ¶ 125 – 152. 
47 Uncontested Facts, ¶ 910-925. 
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 The Claimant must state that it is unreasonable to attribute the Claimant a label of an agent 

of the government based on the long non-existent connection to the Claimant. 

In BUGG v. Yemen, the tribunal stated that it was irrelevant regards the structural 

test that the government was the ultimate decision-maker when it came to the key 

management decisions.48 And the fact that Ms Sabrina Blue, a former head of the directors 

in Vemma, now a Secretary for the Ministry of Transport and Tourism, is irrelevant 

considering the present case. The ‘head of directors’ position covers the corporate sector. 

As a secretary of tourism, she works in the governmental sector; however, 

there is no evidence that she has any ties with the Claimant after the investment in Caeli 

was made.49 

 Regarding the structural test, the Claimant must state that the Claimant is not acting 

as an agent for the government. 

 The functional branch tests the performing activities of a public nature. The Broches test 

was used in ČSOB v. Slovakia50 and BUGG v. Yemen.51 ARSIWA functional test in e. g. Tatneft 

v. Ukraine, 52 Almås v. Poland53 or Tenaris and Talta v. Venezuela.54  

 The tribunal shall investigate the present case in light of the ČSOB v. Slovakia case, where 

the functional test was used for the first time,55 and the BUGG v. Yemen case. ČSOB case 

involved the partially SOE whose 80% shares were owned by the Czech and Slovakian 

governments. Moreover, despite this considerable shareholding which might be seen 

as a controlling one, the tribunal found out that the activities regarding the investment were 

purely commercial. Same as the Claimant’s actions were strictly commercial - Vemma 

was created to gain profits from the transport of passengers, as stated in the Article 

3 lit. a) of the Memorandum of Association. When the investment was made, the Claimant 

had already been a company that operated at the market in Bonooru. 

According to the Memorandum of Association of Vemma Holdings Inc, it can be seen that 

Vemma aims to transport the passengers within the state of Bonooru. 

                                                 

48 BUCG, ¶ 43. 
49 Uncontested Facts, ¶ 1020&1050 – 1055. 
50 ČSOB. 
51 BUGG. 
52 Tatneft. 
53 Almås 
54 Tenaris&Talta. 
55 Volterra Fietta  
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 The fact that it is also support for the citizens of the Bonooru to fulfil their fundamental 

rights and that right to free movement was not the only or main goal or purpose for which 

it would be established. Also, the Vemma would need to possess the governmental 

authority to exercise the state's power, which it did and did not have. And as it was stated 

in Ortiz v. Algeria, simple recommendation or encouragement regarding its activities 

is not sufficient to meet the criterion of instruction of the state authority.56 

Therefore in the present case, Vemma is only encouraged to help Bonorians to fulfil their 

fundamental rights. However, there is not any evidential activity towards Vemma that could 

be viewed as instructions of Bonooru. 

 It is purely a transportation company that wanted to expand to another state, seeing a new 

possible profit. Tourism in Bonooru is one of the primary incomes, among other sectors. 

It is more than desirable for investors to take the opportunity to expand within the region 

in support of their profits in the aviation industry because the investment in Caeli Airways 

was purely commercial. The investment in Caeli Airways was purely commercial. Vemma 

purchase of shares in Caeli Airways was very lucrative and offered to expand the routes and 

thus attract new customers. The offer included other benefits such as valuable slots at two 

highly congested international airports, its profitable ground handling company 

CA Handling, and a well-equipped technical base at Phenac International Airport.57 

Moreover, it lots of money when entering a new market and also Vemma saved 

some capital since the abovementioned benefits were purchased with the shares. 

  In BUGG v. Yemen, the tribunal found the structure of the corporate framework 

of the company irrelevant. Although the Chinese government wholly owned the company, 

the actions regarding the investment in Yemen’s airport construction were purely 

commercial. The tribunal examined with negative result whether BUGG functioned 

as an agent of the State in the fact-specific context,58 and the Vemma’s activities 

as an investor in the Caeli Airways as stated in the previous paragraph. 

 The facts mentioned above do not make Vemma a SOE whose goal would be a political 

agenda, power or other foreign policy instruments. For a SOE to be such an actor, it would 

have to meet the above points and be motivated by the political agenda, not by profit, 

                                                 

56 Ortiz, ¶ 242. 
57 Uncontested Facts, ¶ 1015. 
58 BUGG, ¶ 39. 
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as the tribunals stated, for example, in already mentioned cases ČSOB v. Slovakia59 

or BUCG v. Yemen.60 The Claimant must note that the degree of involvement 

of government or political officials in Vemma is commensurate with these cases 

and therefore supports the argument that Vemma should not be seen in the tribunal's eyes 

state-owned enterprise with governmental capacity. Moreover, the Claimant 

is not discharging an essentially governmental function. 

 Based on the performed test, if Vemma Holdings Inc. would be a state-owned enterprise 

as the Respondent is arguing, it would have a commercial capacity and thus shall 

be classified as an investor according to article 9.1 CEPTA. 

 In addition, for actions to be imputable to the State, as the Respondent claimed 

that the Claimant behaved on behalf of the Bonooru, the Claimant's activities would have 

to display the characteristics in articles 4, 5 or 8 ARSIWA. ARSIWA test is also used 

to determine whether an act of a state organ or a state-owned entity can be attributed 

to the state.61 According to the ARSIWA test, the State is only responsible if SEO acts 

in the governmental capacity or has ‘’effective control’’ over the disputable actions.62 

 Article 4 establishes the rule that any state organ's conduct shall be deemed an act 

of the state and, therefore, is attributable to the state. The tribunals ruled that the entities 

were not state organs because of their separate legal entity in various cases. 

In Hamester v. Ghana, the tribunal stated that it was ‘’not classified a state organ under Ghanian 

law, but [had been] created as a ‘’corporate’’ body, which could be ‘’sued in its corporate name’’.63 

In EDF v. Romania, the tribunal determined that an airport holding company and state 

airline are ‘‘both possessing legal personality under Romanian law separate and from that of the state’’ 

and were not state organs.64 In the present case, the Claimant is not exercising 

any governmental functions; therefore, it is not closely connected with the state, 

as can be seen from the result of the Broches test. The Claimant is not a state organ because 

it does not possess any legal authority to exercise actions stated in paragraph 

1 of article 4 ARSIWA. Therefore, it cannot be applied in the present case. 

                                                 

59 ČSOB, ¶ 23. 
60 BUCG, ¶ 147. 
61 FEIT, p. 146. 
62 BUGG, ¶ 39. 
63 Hamester, ¶ 184. 
64 EDF, ¶ 190. 
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 Article 5 The tribunal stated in Intertrade v. Czechia that ‘‘even when a separate legal entity exercises 

certain governmental powers, all its acts are not necessarily attributable to the State; in particular, 

they are not attributable if those acts were connected only to commercial activities and not to the exercise 

of its governmental powers.’’65 In the abovementioned case, the entity exercised certain powers 

because they were not connected to the investment. In the present case, the only activity 

that the tribunal may see as possibly governmental is the assistance in developing civil 

aviation according to Article 70 of the Bonoori Constitution. However, Vemma’s main 

object is to transport passengers and gain profit from that. Thus, this action 

is also connected to commercial activities, as stated in InterTrade v. Czechia, which precludes 

the application of Article 5. 

 Article 8 states that the conduct of a person/group of persons can be attributed to a State 

if they were acting on the instruction of or under the direction and control of the State.66 

The mentioned control must be ‘‘effective control’’. In Jan de Nul v. Egypt, the tribunal stated 

that it ‘‘requires both a general control of the State over the person or entity and a specific control of the State 

over the act the attribution of which is at stake.’’67 The requirement of the direction is based 

on the straightforward directions by the state.68 In the present case, based 

on the abovementioned argumentation, Bonooru does not have ‘’effective control’’ 

over Vemma. In Ortiz v. Algeria, the tribunal concluded that simple recommendation 

or encouragement is not sufficient to meet the criterion of instructions by state.69 

In the present case, the Claimant was not acting based on any instruction, directions 

or ‘‘effective control’’ as it was exanimated in the previous paragraphs. Hence, article 

8 is not applicable in the present case. 

 For all the reasons set out above, the tribunal should dismiss the Respondent’s jurisdictional 

challenge against Vemma; moreover, the tribunal should declare that it has jurisdiction 

to decide on their merits all claims advanced by the Claimant against the Respondent 

in these arbitration proceedings under CEPTA together with the provisions of ICSID 

AFR.  

                                                 

65 InterTrade, ¶ 182–183. 
66 ARSIWA Commentary, p. 47. 
67 Jan de Nul, ¶ 173. 
68 ARSIWA Commentary, p. 47. 
69 Ortiz, ¶ 242. 
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 The Claimant shall now provide further comments on admissibility of the amicus 

submission made by the CBFI and the Applicant. The first part focuses on the CBFI’s 

submission. In the second part, the Claimant will tackle the Applicant’s submission. 

 Comments on the admissibility of the Amicus Submission by the CBFI 

 To determine whether the amicus submission is admissible, the submission must be put 

to the test as stipulated in Article 9.19(3) of the CEPTA and Article 41 ICSID AFR. 

Since the Claimant believes that it is harder to satisfy the ICSID AFR regarding amicus 

submissions, the abovementioned rule has more requirements for the potential applicants 

to satisfy. Hence the Claimant puts the submission under the test as contained in Article 

41 ICSID AFR. 

 The Tribunal shall ensure that the non-disputing party submission does not disrupt 

the proceeding or unduly burden or unfairly prejudice either party. Both parties are allowed 

to present their observations on the non-disputing party submission.70 

 Firstly, the Claimant presents its arguments relating to the amicus submission made 

by CBFI. “The CBFI is a non-profit association that represents Bonoori investors. 

The CBFI is the national leader in public policy advocacy on national and international business issues. 

No part of the association’s income is payable to or otherwise available for the personal benefit of any person 

associated with it. No government, person or organization associated with Vemma or otherwise has provided 

financial or other assistance in the preparation of this document.”71 

 The Claimant regards the condition under article 3 (a) as the most important to fulfil 

amicus's historical role. CBFI has a long track record as a non-profit industry organization. 

CBFI has demonstrated its range of expertise in both the Greater Narnian region 

and internationally in its application for leave to file a non-disputing party submission. 

Even though CBFI is an expert in numerous business fields, CBFI limits its submission 

to observation regarding the aviation sector for this arbitration.  

 The CBFI is ready to advise the Tribunal primarily on the following issues: 

a) Practice regarding the ownership structure of a particular legal entity. 

                                                 

70 ICSID AFR, p. 62, article 41. 
71 Amicus submission by the CBFI, ¶ 505 - 510. 
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b) Investment protection regime and whether or not it protects only purely private 

investments.  

c) National and international business issues.  

 The Claimant believes that no one is better positioned than the CBFI to provide further 

information in this case. The CBFI is an experienced organization operating long enough 

to provide expertise regarding the evolution of ISDS, international norms and customs. 

 As to condition (b), CBFI is very well aware that this proceeding requires extensive time 

and money investment on behalf of the disputing parties; therefore, CBFI provides valuable 

information only on the subject matter of this case. If the CBFI’s application is granted, 

the Tribunal at any given moment has the right to disregard any submission 

that does not address matters within the scope of the dispute.72  

 The CBFI limits its submissions to the abovementioned issues to ensure that no submission 

by the CBFI will address issues out of the scope of the dispute. 

 Regarding condition (c), CBFI agrees with the words of the Arbitral Tribunal in Methanex 

v. USA that stated as follows: “there is an undoubtedly public interest in this arbitration. 

The substantive issues extend far beyond those raised by the usual transnational arbitration between 

commercial parties.73 

 The Claimant believes that CBFI has a significant public interest in this arbitration because, 

among other things, the decision of the arbitral Tribunal, in this case, may be harmful 

not only to the CBFI itself but also, more importantly, to the aviation industry 

on both national and international level. CBFI is facing a serious threat to the operation 

of CBFI’s members. If the Tribunal adopts the interpretation that private enterprises 

partially owned by a state will be excluded from the investor-state dispute settlement 

mechanism, CBFI’s operations would undoubtedly incur serious harm. 

There is also a public interest in this arbitration, just the thought of the damage 

that would be done if the aviation enterprises that a government partially owns were denied 

access to investor-state dispute settlement mechanism is gruesome. CBFI has a significant 

interest in the arbitration because the outcome of the arbitration will affect 

                                                 

72 BGT, ¶ 50(b). 
73 Decision of the Tribunal on Petitions from Third Persons to Intervene as Amici Curiae, ¶ 49. 
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CBFI and the aviation industry as a whole, the general public, and the availability 

of air transport not only in Mekar and Bonooru but also in the Greater Narnian. 

 Summary of Petition and Order Sought 

 Accordingly, the Claimant respectfully requests that the Tribunal in the present arbitration 

issues an order that renders the amicus submission made by the CBFI admissible 

for the following reasons. 

 Vemma’s Comments on Admissibility of the Amicus Submission by the Applicant 

 Regarding the submission made by the Applicant, the Claimant submits 

that this submission is inadmissible. 

 The Claimant limits this submission with the test under article 41 ICSID AFR 

for the reasons stated above. 

 In this part, the test to apply is the same as in the previous part, 

Article 41 of the ICSID AFR. It is redundant to quote the above-mentioned rule again.  

 First, the Claimant wishes to address the rule “(c) the non-disputing party has a significant interest 

in the proceeding.”. The Claimant believes that the Applicant has failed to demonstrate 

a significant interest in the arbitration proceedings, but the nature of the Applicant’s 

interest is rather general.  

 It must be said that it is honourable that the Applicant wishes to fight against acts 

of corruption. However, that is of the Respondent’s concern. The Applicant’s interest 

in fighting with acts of corruption and in promoting fair business practices in Mekar 

is only a general interest. It cannot be amounted to the “significant interest” as is required 

by ICSID AFR. As it was decided by the Tribunal in Resolute Forest, “the applicant’s goal 

of ‘maintain[ing] respect [for] the rule of law’ and upholding ‘the principle of pacta sunt servanda’ 

under NAFTA was considered to be insufficient, and the Applicant lacked a “significant interest”74  

The Claimant believes that even though the abovementioned case was conducted 

under NAFTA, it is still relevant for our case. The wording of ICSID AFR an exact 

the same as the wording of FTC Statement section B para. 6 (c)75 this statement 

                                                 

74 Resolute Forest, ¶4.6. 
75 Statement of the FTC, Section B, ¶ 6 (c). 
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is commonly used in proceedings initiated under NAFTA to decide whether to accept 

the amicus submission or not. 

 As far as rule (a) is concerned from the Applicant`s submission, it is unclear how they want 

to assist the Tribunal. From the Claimant’s point of view, the Applicant’s knowledge 

about the issue at hand is only from the time they have worked as external advisors 

to the committee on reform of public utilities. Thus, every piece of information 

the Applicant has must also be in possession of the Respondent. It is very unlikely 

for the Applicant to have some valuable information that would assist the Tribunal 

in making an informed decision on this matter that the Respondent would not have 

in possession. The Applicant has to demonstrate how he would be of use to the Tribunal, 

which, ultimately, he has failed to satisfy. 

 The Claimant concludes that the Applicant has failed to prove how he would be of use 

to the Tribunal regarding bringing a perspective, particular knowledge, or insight different 

from that of the disputing parties.  

 Lastly, the Claimant wants to address a matter within the scope of the dispute.  

 The Applicant wishes, among other things, to address the following issue: “the assessment 

of the legality of Vemma’s investment is crucial to the determination of the Tribunal’s competence-

competence.”76 Not only do we believe that it is not appropriate for the Applicant to raise 

such an issue, but the parties will address jurisdictional issues at a great length, so it would 

be redundant for the Applicant to raise such an issue.  The Claimant refers to United Parcel 

Service of America Inc. v. Government of Canada, which stated that: 

“The Tribunal does not consider that among the matters on which it is 

appropriate for the Petitioners to make submissions are questions of 

jurisdiction and the place of arbitration. On both, the parties are fully 

able to present the competing contentions an insignificant degree have 

already made so.”77 

 The statement of the Applicant: “This arbitration raises important issues regarding the ability 

of investor-State dispute settlement to address public policy issues fairly and in an unbiased manner, taking 

the regulatory interests of the State into account.”78 is also out of the scope of the dispute 

                                                 

76 The Applicant’s application, p. 19, ¶ 650. 
77 United Parcel Service of America Inc. v. Canada, ¶ 71.  
78 The Applicant’s application, p. 19, ¶ 650. 
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as this topic has not been addressed by either of the disputing parties 

and thus by addressing this topic by the Applicant in his submission the scope of  

  the dispute would be unnaturally broadened. A new layer of complexity would be added 

to this dispute, requiring an additional investment of time and money. In addition 

to those described above, the scope of the dispute is determined by the disputing parties.79 

Since the Applicant is not a party to the dispute, he has no right to interfere with the scope 

of the dispute by introducing new issues, topics. 

 Regarding the amount of information that the Applicant may provide, granting the leave 

sought by the Applicant would unfairly prejudice, unduly burden not only the Claimant 

but also the Tribunal and the Respondent and thus disrupt the whole proceeding. 

 Summary of Petition and Order Sought 

 The Claimant requests that the Tribunal in the present arbitration issues an order 

that renders the amicus submission made by the Applicant inadmissible 

for the abovementioned reasons.  

                                                 

79 ICSID AFR, p. 48, Art. 2,3. 



 

20 

 

 Article 9.9 section 1 of the CEPTA stipulates: 

‘‘Each Party shall accord in its territory to covered investments 

of the other Party and investors with respect to their covered investments 

fair and equitable treatment and full protection and security in accordance 

with paragraphs 2 through 7.“  Measure or measures constituting 

a breach of FET are specified in Section 2 of the same Article as follows: 

“denial of justice in criminal, civil or administrative proceedings; 

fundamental breach of due process, including a fundamental breach 

of transparency, in judicial and administrative proceedings; arbitrary 

or discriminatory conduct; abusive treatment of investors, such as coercion, 

duress, and harassment; a breach of any further elements of the fair 

and equitable treatment obligation adopted by the Parties in accordance 

with Article 9.22.” 

 The CEPTA permits the Claimant to bring before the Tribunal claims regarding 

all the standards in section 2, materialised through singular state measure or cumulation 

of any such measures. 

 It is the Claimant’s submission that the Responded violated its obligation to accord fair 

and equitable treatment. 

 The Standard of Fair and Equitable Treatment 

 The FET exists in many variations and must be interpreted in accordance with specific 

treaty language, its context and history.80 The heading of the Article 9.9 implies direct link 

of the FET standard to minimum standard of treatment of customary international law, 

comparable to the standard accepted by NAFTA tribunals, as opposed to its autonomous 

conception.81 

 Conversely, the differentiation between the autonomous standard as opposed to the one 

linked to minimum standard is redundant in the present case, since CEPTA presents a list 

of measures constituting breach of FET standard. Further, as pointed out in Mobil 

Exploration “it is difficult to make a distinction between the FET and the international minimum 

standard, as contained in customary international law.”,82 which followed the concept adopted 

                                                 

80 Dolzer and Schreuer, p. 121. 
81 NAFTA Interpretation. 
82 Mobil Exploration, ¶ 910. 
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by Azurix tribunal.83 Further, elaborated in Gosling and others: “the level of the treatment 

required to breach the standard has evolved. What was considered minimum treatment in the nineteenth 

century is not the minimum required in the twenty-first, particularly in the context of a treaty specifically 

providing for fair and equitable treatment.”84 Consequently, the differentiation lost its significance 

and the thresholds required to breach the standard equated over time. 

 It is claimant’s submission that the Respondent: (i) adopted arbitrary measures breaching 

Article 9.9 (2)(c) of the CEPTA, under the pretence of competitive neutrality; (ii) conducted 

discriminatory distribution of subsidies breaching Article 9.9 (2)(c) of the CEPTA; 

(iii) denied justice to Claimant before its courts breaching Article 9.9 (2)(a) of the CEPTA; 

and (iv) its measures cumulatively amount to abusive conduct breaching Article 9.9 (2)(d) 

of the CEPTA. 

 The maintenance of airfare caps after the conclusion of the First and Second 

investigations amounted to arbitrary conduct 

 Article 9.9 (2) (c) imposes upon the Respondent obligation not to adopt measure 

or measures, which are arbitrary; such measures are otherwise in breach of the FET 

standard. The Claimant submits that a decision by the CCM to impose interim measure 

in the form of airfare caps pending the Second investigation followed by subsequent 

maintenance of airfare caps until Caeli’s market share combined with fellow Moon Alliance 

members fell below 40%, constitute measures amounting to arbitrary conduct. 

 Arbitrariness 

 Arbitrary conduct is identified as conduct derived from mere opinion, capricious, 

unrestrained conduct done without adequate determining principle, depending on the will 

or mere discretion alone.85 Arbitrariness encompasses various actions of the state. 

Therefore, tribunals adopted tests to identify arbitrary measures.  

 The EDF tribunal applied test stating that arbitrary measure is: (i) a measure that inflicts 

damage on the investor without serving any apparent legitimate purpose; (ii) a measure 

that is not based on legal standards but discretion, prejudice or personal preference; 

(iii) a measure taken for reasons that are different from those put forward by the decision-

                                                 

83 Azurix, ¶ 361. 
84 Gosling, ¶ 243 
85 Azurix, ¶ 392.; Siemens, ¶ 318. 
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maker; (iv) a measure taken in wilful disregard of due process and proper procedure.86 

Another approach endorsed by arbitration tribunals is to assess arbitrary conduct. 

More specifically, arbitral tribunals asses: (i) The Relationship Between a State’s Measure 

and Its Objective;87 (ii) The Possibility of Employing Alternative Measures in Achieving 

an Objective88; and (iii) Loss Suffered by an Investor as a Consequence of a State’s 

Measure.89 Both of the assessments are used in arbitral practice to identify arbitrary 

measures. Notwithstanding, the assessment of arbitrary conduct regarding breach of FET 

standard requires to “consider all the facts and circumstances of an individual case”.90  

 It is Claimant’s submission that: (i) the maintenance of the interim measure pending 

the Second investigation imposed upon the Claimant’s investment was not based on legal 

standards but on mere discretion and in wilful disregard of due process of law and is taken 

without a rational relationship between the justification and a legitimate governmental 

policy; (ii) the imposition of airfare caps after the conclusion of the second investigation 

was a measure taken without the rational relationship between the justification 

and a legitimate governmental policy in a willful disregard of due process of law. 

 Maintenance of Airfare Caps Pending the Second Investigation 

 In the assessment of arbitrariness, administrative bodies enjoy the level of deference 

when utilising discretion. However, the deference is not unlimited. Otherwise, 

the protection against arbitrary conduct provided in investment treaties would be rendered 

ineffective.91  

 Illustratively, in a dissenting opinion to the Gosling case, Arbitrator Alexandrov agreed 

that the Government had the discretion not to grant the requested extension 

and to terminate a lease. Nonetheless, he added: “The question remains how Respondent exercised 

the discretion it had under the lease and the law of Mauritius.”92 In this regard, a fundamental 

                                                 

86 EDF, ¶ 303. 
87 Glamis, ¶ 803. 
88 Henckels, p. 147. 
89 Levashova, p. 211. 
90 National Grid, ¶ 168. 
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departure from the evaluation standard required by the laws93, outdated measures94 

or blatant disregard of applicable law95 can amount to arbitrary conduct. 

 In the present case.96 In December 2016, the CCM launched the Second investigation; 

ass part of this investigation on airfare caps were established.97 By the end of August 2018, 

the CCM concluded its First investigation and decided to keep the airfare caps pending 

the Second Investigation without any adjustments.98 

 The Monopoly Act in Chapter III, section 4 (e) states: “in cases of urgency due to the risk of serious 

and irreparable damage to competition, the Tribunal may by decision, order interim measures for preventive 

purposes. Such a decision shall apply for a specified period of time and may be renewed insofar 

this is necessary and proportionate”99  

 The maintenance of the airfare caps breaches the Monopoly Act in two aspects. 

First, it is not limited by period of time.100 Second, it does not satisfy the proportionality 

and necessity required by the Monopoly Act, or international law for that matter. 

In this regard the measure’s effect and rational approach adopted by arbitration tribunals 

is fitting for asseassessing measure under national law as well as for the purpose 

for asseassessing arbitrariness under the CEPTA.  

 When the approach is applied, in the first step, the measure must have relationship 

to its objective, and it must “rationally relate to its stated purpose and [be] reasonably drafted 

to address its objectives”.101 In other words: “appropriate correlation between the state’s public policy 

objective and the measure adopted to achieve it [and] this has to do with the nature of the measure 

and the way it is implemented”102 

 The established objective and the very nature of the measure eliminates Claimants 

dominant position. It disturbs Claimants of revenue, as the airfare caps, taken together 

with the need to denominate in services in MON,103 prevent adjustment of airfares 

to market needs. This is contrary to the declared public policy objective of competitive 

                                                 

93 Bilcon, ¶ 594; Stati ¶ 1265. 
94 Glencore, ¶ 1479. 
95 Lemire, ¶ 385. 
96 Uncontested facts, ¶ 1160. 
97 Ibid, ¶ 1175. 
98 Ibid, ¶ 1245. 
99 Annex V. 
100 Uncontested facts, ¶ 1245. 
101 Levashova, p. 211 
102 AES, ¶ 10.3.7.-10.3.9. 
103 Uncontested facts, ¶ 1195 and 1225. 

https://jusmundi.com/en/document/decision/en-ascom-group-s-a-anatolie-stati-gabriel-stati-and-terra-raf-trans-traiding-ltd-v-republic-of-kazakhstan-award-thursday-19th-december-2013
https://jusmundi.com/en/document/decision/en-glencore-international-a-g-and-c-i-prodeco-s-a-v-republic-of-colombia-none-currently-available-wednesday-16th-march-2016
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neutrality by preventing abuse of dominant position.104 Additionally, the fact that measure 

was kept after the conclusion of the second investigation and was meant to disappear once 

the Claimant loses the dominant position105 further suggests its true aim is to eliminate 

the dominant position of the Claimant, hence no appropriate correlation is established 

for the declared public policy objective. 

 In the second step, the tribunals assess the necessity of the interim measure in achieving 

the desired objective and consider alternative options available with less adverse effect.106 

 In casu, the airfare caps effect all the routes operated by Caeli. At the same time, 

CCM investigates only routes to and from Phenac International Airport107, the less intrusive 

alternative is to adjust the measure to flights to and from Phenac International Airport. 

The necessity of the measure is hence not present in this case.      

 The third step concerns impact of the measure on an investor and its investment 

by assessing whether the conduct of the state had an excessive or disproportionate impact 

on the applicant’s interests.108 The tribunals found the measures disproportionate 

if the Claimant bears “an individual and excessive burden”.109 

 In the instant case, the imposition of airfare caps came during the economic crisis 

with hyperinflation. In conjunction with the inability to denominate airfares in US dollars 

since January 2018,110 effectively stripped the Claimant of the ability to react to the ongoing 

economic crisis.111 The measure thus diminished the Claimant’s investment, as can be seen 

by a gradual decrease in market share and the asity to limit business operations.112 

The measure, therefore, imposed an individual and excessiveness. To conclude, 

the maintenance of airfare caps is also disproportionate stricto sensu to the objective sought 

by CCM. 

 The measure adopted by CCM is in blatant disregard of law and fundamentally departs 

from the legal requirement for maintaining the interim measure under the Monopoly Act, 

showing it is based on discretised legal requirements. Additionally, the measures effect 

                                                 

104 Monopoly Act, Chapter IV: Offences 
105 Uncontested facts, ¶ 1280. 
106 Henckels, p. 147. 
107 Uncontested facts, ¶ 1175. 
108 Levashov, p. 211.  
109 EDF, ¶ 293. 
110 Uncontested facts, ¶ 1210. 
111 The Deputy Chairman of Caeli Airways’ board of directors, ¶ 43. 
112 Uncontested facts ¶ 49, 53 & 55. 
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and rational approach prove the professional relationship between the justification 

and a legitimate governmental policy establishing arbitrary conduct under Article 9.9 (2)(c) 

of the CEPTA. 

 Wilful Neglect of Due Process in Maintenance of Airfare Caps Pending 

the Second Investigation 

 Arbitrary conduct can be further established by a measure taken in wilful disregard of due 

process and proper procedure. Indica can be materialised by lack of reasoning113 or lack 

of transparency in administrative process.114 Moreover, failure to consider information 

provided by an engaged party115 or state’s failure to consider proposals of the investor 

is relevant in the assessment of arbitrariness.116 

 The CCM in its process to maintain the interim measure failed to consider the changing 

economic situation of the country despite being aware of the evolving situation via a request 

to remove the interim measure in September 2016. In response CCM asserted it was unable 

to interfere with airfare caps pending the investigation.117 However, when the investigation 

was concluded almost two years later, CCM did not attempt to review the interim measures; 

it did not consider the request of the Claimant on removal of the airfare caps. What’s more, 

CCM did not provide any reasoning as to why the interim measure was kept the same 

despite the limitation of the Second Investigation solely to routes to and from Phenac 

International Airport and the legal requirements for revision. Instead, it maintained 

outdated measure at the detriment of the Claimant while being duly informed of its negative 

impacts and the need for revision. 

                                                 

113 Lemire, ¶ 309. 
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 The lack of reasoning behind CCMs measure, failure to acknowledge evolving situation, 

and ignorance of the different scope of investigation display disregard of due process 

and proper procedure, while the neglect of legal obligation to revise the interim measure 

and lack of transparency in regard of Claimants submission for revision proves 

its wilfulness, the measure in its entirety amounts to wilful disregard of due process 

constituting arbitrary conduct under Article 9.9 (2)(c) of the CEPTA. 

 Maintenance of the Airfare Caps after the Conclusion of the Second Investigation 

 Upon completion of the second investigation CCM “decided to continue to impose airfare 

caps until Caeli Airways’ market share, with its fellow Moon Alliance member factored 

in were to fall below 40%”. 

 Firstly, the measure to maintain the airfare caps on all routes after the conclusion 

of the Second investigation is grossly inconsistent with the investigation of Caeli’s actions 

on Phenac International Airport. Secondly, the CCM investigated Caeli alone, however, 

when imposing the airfare caps in final decision, CCM factored in Moon Alliance members 

even though Moon Alliance played no role in the assessments abuse of dominant position. 

 Finally, the maintenance of airfare caps does not have a reasonable relationship between 

the justification and a legitimate governmental policy. The airfare caps continue to eliminate 

the dominant position of Claimant lacking relation to governmental policy. Further, 

various alternatives measures are available with less adverse effect, such as Caeli’s 

termination of routes problematic routes, or renegotiation or termination of concession 

contracts deemed abusive by CCM. Lastly, the measure disproportionately effects 

the Claimants ability to maintain business operations by removing revenue from airfare 

caps. 

 The inexplicable difference between the scope of the investigation and the punitive measure 

adopted, in combination with the lack of rational relationship between the justification 

and a legitimate governmental policy amount to arbitrary conduct under Article 9.9 (2)(c) 

of the CEPTA. 

 Discriminatory distribution of subsidies under Executive Order 9-2018 

 According to Article 9.9(2)(c) of the CEPTA breach of fair and equitable treatment occurs 

if the Respondent adopts discriminatory measure or measures. It is claimants’ submission 

that the distribution of subsidies under Executive Order 9-2018 was done in discriminatory 

manner. 
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 Discriminatory Conduct 

 Discriminatory conduct materialises if the investor receives treatment different from 

those in similar circumstances without any justified motive.118 Three step approach has 

been established to identify discriminatory conduct: (i) investors in like circumstances 

must be compared; (ii) differential treatment than that applied to investor in like 

circumstances; and (iii) lack of justification for the different treatment.119 

 It is claimants’ submission that the denial of Caeli airways application for subsidies 

by Secretary of Civil Aviation is a discriminatory measure, as the Secretary of civil Aviation 

provided the subsidies to investors in like circumstances, which constituted differential 

treatment without any justification connected to reasonable governmental policy.  

 Existence of Like Circumstances 

 To recognise investors in “like circumstances” there must be existence of economic 

or business relationship.120 Moreover, “like circumstances” are present when the investor 

and comparator compete in the same market.121 

 For further clarity, in AMD v Mexico, the tribunal found the investor and the comparator 

to be in like circumstances, since “Both are part of the same sector, competing face to face in supplying 

sweeteners to the soft drink and processed food markets.”122 

 In the present case, in the same sector are the competitors in aviation industry, which utilise 

aircrafts to provide air transport services to passengers and freight. Such airlines are Star 

Wings and JetGreen since they are both in the aviation sector and both utilise aircrafts 

to provide air transport services to passengers. These airlines are thus in like circumstances 

and consequently present comparator for the assessment of the discrimination claim. 

 Difference in Treatment 

 Fundamental in determining whether a measure is discriminatory, the effect of the measure 

must be considered.123  

                                                 

118 Lemire, ¶ 261. 
119 Cengiz, ¶ 525. 
120 S.D. Myers, ¶ 250&251; Pope & Talbot ¶ 78. 
121 CPI, ¶ 120. 
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 It must be added that neither an intent to discriminate,124  nor damage to the investment 

is necessary, because providing competitive advantage to business in like circumstances 

is inevitably to the detriment of those who do not receive said advantage.125  

 In the instant case, the goal of the Executive Order 9-2018 was, in part, to provide 

emergency assistance to businesses affected by the economic crisis in Mekar, through 

subsidies to airlines for each Mekari citizen travelling on board.126 The comparators Star 

Wings and JetGreen both received the subsidies, while the Claimant, despite transporting 

Mekari citizens and despite being affected by the 2017 economic crisis did not receive any. 

 The decision of the Secretary of Civil Aviation under Executive Order 9-2018 to deny 

Claimant’s application for subsidies thus provides Claimant’s competitors with unfair 

advantage. Consequently, the effect of the decision of Secretary of Civil Aviation 

constitutes discrimination compared to competitors in aviation industry. 

 Lack of Justification 

 Differences in treatment should have a reasonable nexus to rational government policies.127 

Therefore, the standard of ‘non-discrimination’ requires a rational justification 

of any differential treatment of a foreign investor.128  

 In casu, it is the Executive Order 9-2018 states consideration of the air transportation needs 

of small and remote communities should be considered. Despite the statement, subsidies 

were granted on important, main routes.129 Furthermore, Caeli operated on smaller routes 

and provided services to remote communities yet did not receive the subsidies. Hence, 

the need for maintenance of smaller, less profitable routes is not a justification for different 

treatment by the Secretary of Civil Aviation.130 

 In this regard, the Secretary of Civil Aviation did not provide any reasoning 

in its decisions.131 The only justification was later provided by Maker’s deputy Minister 

of Transportation, who reasoned “that State-owned companies have unique advantages”. 

The statement, however, does not justify the different treatment, yet further proves 
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discrimination. The non-discrimination treatment applies to state-owned enterprises as well 

as privately-owned enterprises, even if there is no explicit inclusion of SOE 

in the CEPTA.132 Neither is there any specific mention of SOEs in the Executive Order 

9-2018. 

 Even if we considered the state-owned enterprises argument, it would be in the pursuit 

of competitive neutrality, which relies on an assumption that the SOEs have unfair 

advantage. To this extent, both the comparators Star Wings and JetGreen received greater 

subsidies to those received by Caeli from Bonouru, hence the privately-owned airlines 

had an advantage over “state-owned” Caeli airways. Therefore, pursuit of competitive 

neutrality cannot be considered justification of different treatment. For complexity, 

neither is it established that Caeli is a state-owned enterprise, at most, it is a private company 

owned approx. in 30% by a state and mainly, no provision of the Executive Order 

9-2018 defines state-owned companies. 

 In the light of the facts presented, Caeli airways received different treatment lacking 

any justification. Therefore, the measure adopted by the Secretary of Civil Aviation 

amounted to discrimination of the Claimant in breach of Article 9.9(2)(c). 

 Denial of Justice Before Mekar’s Courts 

 In accordance with Article 9.9(2)(a) the obligation to afford fair and equitable treatment 

to investor is breached, when measure or measures amounting to denial of justice 

are adopted. The Claimant submits that: (i) the interim decision on the airfare caps of justice 

VanDuzer denied Claimant justice; and (ii) the rulings to enforce arbitral award rendered 

on 9 May 2020 despite being set aside at primary jurisdiction denied Claimant justice. 

 Denial of Justice 

 The CEPTA, however, does not further clarify the precise standard required for denial 

of justice, thus the Tribunal must utilise the standard applied by tribunals 

in other investment disputes. The definition of denial of justice has evolved in arbitral 

practice over the years and as of today it consists of both procedural denial of justice 

and substantive denial of justice.133 More specifically, the recent investment arbitration 

disputes argue that denial of justice could constitute (i) denial of access to court, (ii) undue 
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delay, (iii) failure to provide process according proper administration of justice 

(failure to provide due process, refusal of right to be heard, impartiality) and (iv) decision, 

which is manifestly arbitrary, unjust or idiosyncratic.134  

 It must be added that the substantive unfairness according Iberdrola tribunal occur 

when “an error that no merely competent judge could have committed and that shows that a minimally 

adequate system of justice has not been provided”.135 According to Infinito Gold tribunal: ”denial 

of justice is the product of a systemic failure of the host States judiciary taken as a whole”. Moreover, 

conduct by national courts, does not amount to denial of justice so as long the adopted 

decision is reasonably tenable and made in good faith.136 

 Finally, for denial of justice to occur, the exhaustion of local remedies is required 

by the Claimant.137 

 The Interim Decision on the Airfare Caps of Justice VanDuzer  

 The notion of denial of justice encompasses unjustified refusal of courts to hear matters 

in its competence or even any State measure that prevents investor’s access to justice.138 

Lack of appropriate relief within the judicial system is also indication of denial of justice.139 

Moreover, serious defects of adjudicative process, such as right to be heard, may amount 

to denial of justice.140 The Claimant fulfilled the requirement of exhaustion of local 

remedies, as no further appeal is allowed by Mekari law. 

 In the present case, Caeli requested injunctive relief and revision of implemented airfare 

caps. Mekar’s High Court heard submissions from Caeli and the CCM concerning a stay 

on the imposition of airfare caps, subsequently rendering a decision denying injunctive 

relief and by a way of summary judgment also merits stating: “the Court has considered 

the Applicant’s prima facie case on the merits in its examination of this request for temporary injunction. 

It does not foresee the possibility of arriving at a different final decision”.141 In addition, the High court 

denied Claimant’s appeal. The High Court’s ruling argued it did not agree with the rationale 

of CMM but stressed the market share of Caeli would permit it swift recovery. 
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While this might be sufficient reasoning for injunctive relief, it lacks consideration 

of merits. 

 High Court thus heard submissions from Caeli and the CCM concerning a stay 

on the imposition of airfare caps, never on the merits, yet it still rendered its decision 

on the subject,142 effectively denying Claimant its right to be heard on merits. Further, 

the judicial system failed the Claimant as a whole, since summary judgment may 

be permissible under certain circumstances, however, not without a right to appeal, 

indicating lack of appropriate relief.  

 The above-described do not provide process according to proper administration of justice 

and displays a minimally adequate system of justice has not been provided, thus amount 

to denial of justice under Article 9.9(2)(a) of the CEPTA. 

 Enforcement of arbitral award despite being set aside at primary jurisdiction 

 Tribunals in investment treaty arbitration recognise improper conduct of judicial organs 

of a state regarding supervisory power over international commercial arbitration 

proceedings, by assessing whether the State’s judicial organs acted in accordance with their 

international obligations without committing international wrong.143 The Claimant fulfilled 

the exhaustive of local remedies requirement by appealing to the Superior Court of Mekar. 

 Breach of the New York Convention 

 The Claimant invokes Article V(1)(e) of the New York Convention for refusal 

of enforcement of the arbitral award rendered on 9 May 2020 by the Tribunal comprised 

of the sole arbitrator Mr Rett Eichel Cavannaugh (“Arbitral award”). As of this date, Mekar 

is a party to the New York Convention.144 The Article V(1)(e) permits refusal 

of enforcement of arbitral award if it “has been set aside or suspended by a competent 

authority of the country in which, or under the law of which, that award was made”. 

 In the context of non-enforcement under Article V of the New York Convention, insightful 

analogy is provided in the Frontier case: “it is not necessary for this Tribunal to determine whether 

the findings of the Czech courts meet the applicable standard of international public policy, or to determine 

the precise contents of that standard. States enjoy a certain margin of appreciation in determining what their 
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own conception of international public policy is. This Tribunal determines that it is sufficient to examine 

whether the conclusion reached by the Czech courts applied a plausible interpretation of the public policy 

ground in Article V(2)(b) of the New York Convention. Put another way, was the decision by the Czech 

courts reasonably tenable and made in good faith? ”145 While the findings of the tribunal in Frontier 

address Article V(2)(b) of the New York Convention, they are analogous in situations 

where the Claimant attempts to invoke exception for non-enforcement of an arbitral award 

under Article V(1)(e) of the New York convention. Therefore, the obligation of the judicial 

body of a state at the place of enforcement is to produce a plausible interpretation 

of the Article in question. 

 The Superior Court of Mekar in its conception of Article V(1)(e) states: “Considering finally 

that the award rendered in Kanto was an international award which by definition was not integrated into 

the legal order of that country such that its existence continues despite its nullification and that its recognition 

in Mekar is not contrary to transnational public policy”.146 Similar approach is followed by French 

doctrine relying on more favourable treatment in Article VII of the New York 

Convention.147  

 Moreover, The Superior Court clarifies that the key element to Article V(1)(e) is “prudential 

concern of international comity”.148 Such approach is identical with the one accepted 

by US Courts.149 According to US practice, the word “may” in article V of the New York 

Convention provides the courts in secondary jurisdiction with degree of discretion 

constrained by prudential concern of international comity. Accordingly, the decision 

to set aside an arbitral award in primary jurisdiction should be given significant weight 

and the court must defer to the decision rendered at the seat of arbitration unless 

extraordinary circumstances are present, otherwise the act of the judicial body would 

constitute abuse of discretion granted by Article V of the New York Convention. 

Such extraordinary circumstances could be manifested by severe contradiction with the 

public policy of the state in which the enforcement is sought, or in cases where fundamental 

notions of justice are at stake.150  
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 The national law of Mekar, through article 36 (1)(e) of Commercial Arbitration Act, 

prohibits the use of more favourable treatment rule under Article VII of the New York 

Convention. Further, the ruling adopted by Superior Court of Mekar lacks 

any extraordinary circumstances necessary to disregard prudential concern of international 

comity. In conclusion, the ruling of Superior Court of Mekar does not apply a plausible 

interpretation of the Article V(1)(e) of the New York Convention, therefore, as expressed 

in the Frontier case, it was not reasonably tenable and made in good faith. 

 Decisions of Superior Court of Mekar made in Bad Faith 

 The Superior Court of Mekar in its ruling dated 25 September 2020 relied upon argument 

that the Supreme Arbitrazh Court of Sinnograd ignored Mekar Air Services objections 

regarding the “veracity of evidence” proving the corruption of the single arbitrator Mr. Rett 

Eichel Cavannaugh. This argument is simply false. Supreme Arbitrazh Court of Sinnograd 

firstly recognises Mekar air services' objection to the veracity of the evidence provided 

by CILS151 in paragraph 6. and secondly addresses the issue by assessing the source, 

the credibility, and the weight of the evidence in paragraphs 11., 13. And 14.152 

It is our understanding that the Superior Court of Mekar wished to establish procedural 

shortcomings of the ruling of Supreme Arbitrazh Court of Sinnograd, however, 

the argument cannot stand since it is not based in facts.  

 Further, The Superior Court of Mekar labelled decision of Supreme Arbitrazh Court 

of Sinnograd as unsubstantiated. It is, however, founded on a CILS report from 14 June 

2020, which contains evidence proving the sole arbitrator Mr. Rett Eichel Cavannaugh 

accepted a bribe from Mekar Airservices. Credibility of the ruling in Sinnograd is further 

supported by World Justice Project’s Rule of Law Index, where Sinnograd consistently 

places among top 10 countries, emphasising that courts in Sinnoh are of corruption, 

and influence by public officials.153  

 As presented, the decision of the Superior Court of Mekar willingly disregards facts, 

such actions cannot be regarded as anything else than evidence of bad faith on part of the 

Mekari courts. 
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 Conclusion 

 To sum up, the applicable standard of denial of justice encompasses substantive 

and procedural denial of justice. The Superior court of Mekar failed to adopt plausible 

interpretation of non-enforcement of an award set aside at the seat, displaying abuse 

of discretion in providing prudential concern to international comity. Additionally, 

Superior Court blatantly disregards facts presented before it, which proves bad faith 

in rendering its ruling. The decision in its entirety is neither reasonably tenable, 

nor in good faith and displays an error that no merely competent judge could have 

committed which amounts to denial of justice under Article 9.9 (2)(a) of the CEPTA.  

 The Cumulative Effect of Measures Adopted Amounted to Abusive Conduct 

 Due to the fact-specific nature of the FET standard tribunals consider all the circumstances 

of a case in its entirety and examine whether the states afforded claimant FET.154 

For example in Kardassopoulos the tribunal considered “the various measures adopted 

by Georgia over the period 1997 through 2004, considered in their totality”.155 

 In El Paso, the tribunal went so far as to define creeping violation of the FET standard: 

“A creeping violation of the FET standard could thus be described as a process extending over time 

and comprising a succession or an accumulation of measures which, taken separately, would not breach 

that standard but, when taken together, do lead to such a result.”156 Accordingly, while each 

of the measures complained were individually compliant with the FET standard, 

the El Paso tribunal found their cumulative effect to breach the protection afforded 

by the FET to the Claimant.157  

 Notwithstanding the existence of creeping violation of the FET standard, the notion 

to consider the state’s conduct as whole is well established.158 In conclusion, the question 

is whether the treatment afforded to the Claimant was fair and equitable 

in all the circumstances of the case.  
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 It is the Claimants submission that the measures adopted by Mekar cumulatively amount 

to abusive conduct as they effectively forced the Claimant to sell its stake in Caeli under 

fair market value. 

 Abusive Conduct of the Respondent 

 The Article 9.9 (2)(d) prohibits abusive state measures such as coercion, duress 

and harassment. The abusive treatment is a fact specific standard, established 

on case-by-case basis.159  

 Accordingly, tribunals recognise organised governmental harassment aimed to damage 

the investor’s investment, which in effect amount to concerted campaigns targeting 

the investor.160 As the Waste Management tribunal identified: “conscious combination of various 

agencies of government without justification to defeat the purposes of an investment agreement”.161 

 In the present case, the organised harassment began with the election of LPM in November 

2017162, who became the orchestrator of the harassment agenda. After election, 

LPM blamed the privatisation program as a leading cause of the crisis and vowed to return 

the country to its people.163 It began swiftly with fulfilment of its agenda. Firstly, it shelved 

majority of privatisation programs and re-nationalised certain enterprises.164 Secondly, 

bearing in mind that Caeli Airways was privatised company, turned its focus to “return 

it to Mekari people”. 

 On 30 January 2018, the LPM passed a decree requiring all companies in the country 

to denominate goods and services in MON. While the decree effected multiple companies, 

it had particularly grave effect on Claimant’s investment, whose price management was 

already impaired by airfare caps imposed by CCM, which, taken together, prevented Caeli 

from earning revenue from airfares.  

 CCM continued to maintain the airfare caps as explained in arbitrariness claim and the caps 

harmed the interests of Claimant and no evidence suggests “that steps were taken either to assess 

or to avoid, minimise, or mitigate that possibility of harm”, similarly to the Rompetrol case, 

where criminal measures harmed the investment and yet the administrative bodies 

                                                 

159 Lemire, ¶ 284; IMFA, ¶ 228. 
160 Biwater, ¶ 709. 
161 Waste Management, ¶ 138. 
162 Uncontested Facts, ¶ 1200. 
163 Ibid. 
164 Ibid. 
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of the state took no action to prevent the harm in any way.165 The airfare caps remained 

unchanged for almost 2 years, until Caeli’s investment was severely damaged. Claimant 

event attempted to schedule several meetings with Secretary of Civil aviation regarding 

the situation, with no result, despite being biggest airline in the market. 

 Consequently, Claimant filed an application to the courts of Mekar, where revision 

of airfare caps was sought. The courts due to procedural irregularities as explained in denial 

of justice claim provided no remedy. In effect, the measure continued to impair Claimant’s 

business operation, destroying the investment. 

 In September 2018, Ministry of Civil Aviation denied Caeli’s subsidies under discriminatory 

circumstances explaining “Whether our government gives taxpayers money to one company or another 

is strictly up to our Congress.”166 Such statement further proves malicious intent behind Ministry 

of Civil Aviation’s decision, that it is not the rule of law, but the agenda of the government 

that tips the table in favour of granting subsidies. 

 When the Claimant decided to sell its investment to third party, Mekari judicial prevented 

selling the investment to anyone other than Mekar, by refusing to consider corruption 

in arbitral proceedings in Sinnograd. Thus, the LPM succeeded in returning Caeli 

to the Mekari people. 

 After the departure of the Claimant from Caeli airways, the CCM recognised the financial 

distress of the former investment, forewent the imposed fines, infused capital into Caeli. 

Caeli even negotiated restructuring deals with Mekars banks and was granted tax breaks. 

The timing of the saving measures is no coincidence, as it well corresponds the LPM’s 

intention not to grant any relief to Caeli, until it was renationalised again. 

 Thus, the measures cumulative effect, imposed by Mekar firstly prevented the Claimant 

from raising price of airfares to match market value and earn profits. Secondly, 

denied any remedy, whether through revision of the airfare caps or any state aid 

i.e. subsidies and maintained the unfavourable environment for almost 2 years. Thirdly, 

effectively forced the Claimant to sell its shares to Mekar. 

 In conclusion, the Respondents measures in their entirety must be viewed as means 

to remove assets from the control of the Claimant. Each of the measures composes element 
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166 Uncontested Facts, ¶ 1260 - 1265. 
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of unified policy of Mekar to renationalise business earlier privatised. The chronological 

order and the effects of the measures supported by political proclamations and individual 

failures of rule of law show pattern gradually destroying the Claimants investment 

amounting to abusive treatment and harassment under Article 9.9 (2)(d) of the CEPTA.  
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 The Respondent’s action breached Article 9.9 of CEPTA and caused the Claimant’s 

investment to depreciate in value. In such situations, states are required to provide full 

reparation to investors for harm they caused. This principle derives from customary 

international law. As articulated by the Permanent Court of International Justice 

in the landmark Chorzów Factory case, compensation ‘should wipe out all the 

consequences of the illegal act and re-establish the situation which would, in all probability, 

have existed if that act had not been committed’.167 What is more, this principle 

was enshrined in the Article 31 of ARSIWA.168  

 CEPTA does not only build on the principle of full reparation, but it also provides 

for the method to evaluate the exact amount of damages which equates to wiping out 

all the consequences of the illegal act. More specifically, Article 9. 21 reads as follows: 

“Where a tribunal makes a final award against a respondent, the tribunal may award, separately 

or in combination (…) monetary damages at a market value.” 

 However, the Claimant asserts that monetary damages valued as the market value is a less 

favourable method that the fair market value, mainly due to significant distortions 

in the air transport market. Hence, the Claimant hereby invokes the MFN clause contained 

in Article 9.7 of CEPTA and refers to the AM BIT. According to its Article 13, 

a compensation awarded by the Tribunal in favour of the investors shall be equivalent 

to the fair market value. 

 It is worth noting that the MFN clause allows investors to refer to a treaty between the host 

state and third state which provides protection more favourable that that accorded under 

CEPTA. The MFN clause enshrined in Article 9.7 of CEPTA provides: “Each Party shall 

accord to an investor of the other Party and to a covered investment, treatment no less favourable 

than the treatment it accords in like situations, to investors of a third country and to their investments with 

respect to the [...] sale or disposal of their investments in its territory.”  

 Application of MFN clauses to substantive provisions, including a compensation standard 

of fair market value of investment treaties is widely accepted by investment tribunals.169 
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For instance, the tribunal in CME v. Czech Republic allowed the claimant to rely 

on the MFN clause and to import more favourable provisions with respect 

to the compensation standard (“just compensation”) from another BIT concluded 

by the Czech Republic.  

 It is worth mentioning that the scope of the more favourable treatment may be limited 

by the terms of the base treaty. Some investors were precluded from invoking MFN clauses 

to benefit from substantive protections that are not already contained in the base treaty.170 

However, this is not the case since CEPTA explicitly provides that tribunals may award 

monetary damages. In other words, importing of the valuation method does not broaden 

the scope of substantive protection standard already contained in the base treaty. 

 The fair market value of the Claimant’s investment 

 Fair market value shall be defined as the price at which a sale would take place between 

a willing seller and a willing buyer, neither being under compulsion to trade and both having 

reasonable knowledge of the material and facts.171 Other definition of fair market value 

reads as follows: "[...] the price, expressed in terms of cash equivalents, at which property would change 

hands between a hypothetical willing and able buyer and a hypothetical willing and able seller, acting 

at arm's length in an open and unrestricted market, when neither is under an obligation to buy or sell 

and when both have reasonable knowledge of the relevant facts."172  

 A purchase of the Claimant’s stake by Mekar Airservices for USD 400 million cannot 

be viewed neither as fair market value nor as market value since it was made in bad faith. 

First, when the Claimant accepted the offer made by Mekar Airservies, it was already in dire 

financial situation. Second, Mekar Airserveices has contributed to the worsening financial 

situation of the Claimant. In response to the announcement of Claimant’s intention to sell 

its state in Caeli Airways, the Claimant secured an offer from Hawthorne Group LLP, 

a Sinnoh-based private equity firm with stakes in numerous low-cost airlines, 

for Claimant’s entire stake in Caeli, The Claimant communicated the terms of this offer 

to representatives of Mekar Airservices, however, they rejected the offer, deeming the price 

offered to be artificially inflated and not an arm’s length commercial price.173 

Third, in comparison with the offer already made by the Hawthorne Group, the price paid 

                                                 

170 Mesa Power v Canada, ¶ 401; ADF ¶ 197, 198. 
171 Newberry; G.F.P.; Koepfli. 
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by Merkar Airservices was significantly lower.174 Having said that, Merkar Airservices acted 

in bad faith, the Claimant cannot be viewed as a willing seller and the fair market value 

of Caeli is not USD 400 million. 

 The Claimant purchased the Caeli stake for USD 800 million. As a part of the purchase 

the Claimant inherited only twelve A340 aircrafts. Hence, the Claimant needed to purchase 

and lease aircraft for Caeli immediately after the deal was closed. At the end of 2015, Caeli 

placed orders for 45 Boeing 737 MAX aircraft and invested its earnings, as well as a new 

credit line, into two strategic programmes to consolidate its consumer base.175 According 

to Aviation Analytics, Caeli Airways’ valuation hit 1.1 billion USD in 2016.176 

 The Claimant estimates the fair market value of its investment in Mekar 

to be USD 1.1 billion. Since it received only USD 400 million from the Respondent upon 

the coerced sale of its assets, the Claimant claims the remaining USD 700 million 

as compensation in this arbitration.177  

                                                 

174 Uncontested facts, ¶ 1390. 
175 Ibid, ¶ 1135 – 1140. 
176 Ibid, ¶ 880-890. 
177 Procedural Order No. 3, ¶ 16 



 

41 

 

 For all the reasons set out above, Claimant respectfully requests the Arbitral Tribunal: 

a. To declare that it has jurisdiction under chapter 9 of the CEPTA to hear its claims 

in the present case. 

b. To decide that the amicus submission made by Consortium of Bonoori Foreign 

Investors is granted and that the amicus submission made by external advisors 

to the committee on reform of public utilities is not granted. 

c. Declare that Respondent violated Article 9. 9 (1) of the CEPTA. 

d. Order Respondent to pay the Claimant USD 700 Million plus interest as of the date 

of the violation. 

 


