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Kovacs Csaba Kovács, Attribution in International Investment Law, 

International Arbitration Law Library, Vol. 45, Kluwer Law 

International (2018)  

Marboe Irmgard Marboe, Calculation of Compensation and Damages in 

International Investment Law, Oxford International Arbitration 

Series, OUP (2017)  

Nappert/Tuzheliak Sophie Nappert, Natalia Tuzheliak, Chapter 16: Politics of Public 

Participation in Investment Arbitration, in: Public Participation and 

Foreign Investment Law, Brill, Nijhoff (2021) 

Newcombe/Paradell Andrew Newcombe, Lluís Paradell, Law and Practice of Investment 

Treaties: Standards of Treatment, Kluwer Law International (2009) 



vi 

 

Paulsson Jan Paulsson, Denial of Justice in International Law, CUP (2006) 

Petrochilos Georgios Petrochilos, Procedural Law in International Arbitration, 

OUP (2004) 

Redfern/Hunter Blackaby Nigel, Constantine Partasides et al., Redfern and Hunter on 

International Arbitration, 6th ed., OUP (2015) 

Reisman/Crawford W. Michael Reisman, James Richard Crawford, Foreign Investment 

Disputes: Cases, Materials and Commentary, 2nd ed., Kluwer Law 

International (2014)  

Schreuer Christoph H. Schreuer, The ICSID Convention: A Commentary, CUP 

(2009)  

Schreuer/Reinisch Christoph H. Schreuer, August Reinisch, International Protection of 

Investments: The Substantive Standards, 1st ed., CUP (2020) 

van den Berg Albert Jan van den Berg, When Is An Arbitral Award Non-Domestic 

Under the New York Convention of 1958?, Pace Law Review, Vol. 6 

(1985) 

Yannaca-Small Katia Yannaca-Small, Arbitration under International Investment 

Agreements, A Guide to the Key Issues, OUP (2018) 

Yearbook of the 

International Law 

Commission 

2001 Yearbook of the International Law Commission, Volume II, 

Part 2 

Articles 

Ahmad Jawad Ahmad, Date of Breach, Contributory Fault, and Mitigation 

of Damages in Investment Arbitration, in: Jean Engelmayer Kalicki, 

Mohamed Abdel Raouf (eds), Evolution and Adaptation: The Future 

of International Arbitration, ICCA Congress Series, Vol. 20, Kluwer 

Law International (2019) 

Annacker Claudia Annacker, Protection and Admission of Sovereign 

Investment under Investment Treaties, in: Chinese Journal of 

International Law (2011) 

Badia Albert Badia, Piercing the Veil of State Enterprises in International 

Arbitration, International Arbitration Law Library, Vol. 29, Kluwer 

Law International (2014)  

Blyschak Paul Blyschak, State-Owned Enterprises in International Investment, 

in: ICSID Review - Foreign Investment Law Journal, Vol. 31, No.1, 

OUP (2016) 

Bonnell Max Bonnell, Reforming Substantive Obligations in Investment 

Treaties: Most Favoured Nation Clauses, in: Jean Engelmayer 



vii 

 

Kalicki, Mohamed Abdel Raouf (eds), Evolution and Adaptation: 

The Future of International Arbitration, ICCA Congress Series, Vol. 

20, Kluwer Law International (2019) 

Born/Forrest Gary B. Born, Stephanie Forrest, Amicus Curiae Participation in 

Investment Arbitration, in: Meg Kinnear, Campbell McLachlan 

(eds), ICSID Review - Foreign Investment Law Journal, Vol. 34, 

No.3, OUP (2019) 

Broches Aron Broches, Selected Essays: World Bank, ICSID, and Other 

Subjects of Public and Private International Law, Martinus Nijhoff 

(1995) 

Cortesi Giulio Alvaro Cortesi, ICSID Jurisdiction with Regard to State-

Owned Enterprises – Moving Toward an Approach Based on 

General International Law, in: The Law & Practice of International 

Courts and Tribunals, Vol.16, No.1 (2017) 

Hulbert Richard W. Hulbert, Further Observations on Chromalloy: A 

Contract Misconstrued, A Law Misapplied, and An Opportunity 

Foregone, ICSID Review - Foreign Investment Law Journal, Vol. 13, 

No. 1 (1998) 

Kaufmann-Kohler Gabrielle Kaufmann-Kohler, Arbitral Precedent: Dream, Necessity 

or Excuse? The Freshfields Lecture of 2006, Arbitration 

International, Vol. 23 (2007) 

Kent Avidan Kent, Chapter 4: The Evolving Concept of Public 

Participation: from Rio to Mauritius, Public Participation and 

Foreign Investment Law, Leiden (2021) 

Levine Eugenia Levine, Amicus Curiae in International Investment 

Arbitration: The Implications of Increase in Third-Party 

Participation, 2011 

McLachlan Campbell McLachlan, Laurence Shore, International Investment 

Arbitration: Substantive Principles, Oxford International Arbitration 

Series, OUP (2017) 

McLaughlin Mark McLaughlin, Defining a State-Owned Enterprise in 

International Investment Agreements, in: Meg Kinnear, Campbell 

McLachlan (eds), ICSID Review - Foreign Investment Law Journal, 

Vol. 34, No.3, OUP (2019)  

Mohtashami/El-

Hosseny 

Reza Mohtashami, Farouk El-Hosseny, State-Owned Enterprises as 

Claimants before ICSID: Is the Broches Test on the Ebb?, in: Nassib 
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STATEMENT OF FACTS 

1. Vemma Holdings Inc. (“Vemma” or “Claimant”) is a large airline holding company 

incorporated under the laws of the Commonwealth of Bonooru (“Bonooru”). In early 

2011, within the privatization program launched by the Mekari officials, the Claimant 

acquired a controlling stake in the State-owned Mekari company, Caeli Airways (“Caeli”), 

by successful bidding. 

2. The Claimant took its best efforts to transform Caeli into a high-profile profitable carrier 

with an expanded consumer base within three years. The successful investment strategy 

and reputable position of the Claimant contributed to Caeli’s surge, which was beneficial 

not only for the investor, but also for Mekar and Mekari citizens, who obtained an 

opportunity to enjoy low prices traveling domestically and internationally.  

3. Despite all the benefits of Caeli’s rapid expansion, Mekari officials took a number of 

measures aimed at making the Claimant withhold the company’s growth. Such actions, 

taken deliberately, were calculated and used as leverage to induce grave consequences for 

profitability of Caeli, leaving the Claimant on the brink of bankruptcy. 

4. Initially, the Competition Commission of Mekar (the “CCM”) proceeded with an 

investigation against Caeli, claiming that it violated the Monopoly and Restrictive Trade 

Practice Act of Mekar and CEPTA. The grounds for the investigation were unreasonable 

as Caeli’s market share was only 43% at that time and its membership in the Moon Alliance 

should not have been considered as a “collusion” as such air companies alliances are a 

common practice in the market. 

5. The initial investigation was followed by the second one, which was requested by Caeli’s 

competitors. Eventually, the CCM fined Caeli and imposed airfare caps. Although the 

grounds for investigation were illegal and biased, the Claimant did not contest the 

implementation of the caps. 

6. In late 2016 the economy of Mekar was shrinking at a fast rate due to the local currency, 

the Mekari MON, steady decline in value, which resulted in a long-term currency crisis. 

Increasing inflation rate was followed by a surge in costs of everyday items and negatively 

affected consumer spending power.  

7. Economic recession in Mekar gave rise to a significant shift in the policy of Mekar 

regarding the airline industry. In particular, currency slump facilitated imposing 

discriminatory measures on Caeli. At the time of the ongoing economic decline, Caeli’s 
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profitability was dramatically deteriorating not only due to the overall recession, but also 

in light of the CCM insisting on proceeding with airfare caps, although there was no 

rationale in maintaining restrictive measures to limit the growth of Caeli.  

8. On September 25, 2018 the President of Mekar passed Executive Order 9-2018 which 

aimed at granting subsidies for the airlines operating in Mekar in order to mitigate the 

adverse effect of the crisis on the industry. Nevertheless, Caeli was not granted subsidies 

because the State of Bonooru owns a stake in the Claimant’s company.  

9. Considering explicit discriminatory measures mentioned above and unequivocal hostile 

climate regarding investors, the Claimant at that point presumed that all those actions were 

designated to induce the Claimant in making a decision to sell its investment.  

10. Caeli attempted to contest the unfair actions in Mekari courts. The state courts, being 

notoriously underfunded, allowed extensive delays of the hearings which contributed to 

Caeli’s deterioration as the urgent matters were not duly addressed. Even when the court 

accepted the claim and held a hearing, the subsequent dismissal of Caeli’s claims on the 

merits had a dire effect on the already despairing financial situation. 

11. The Claimant began searching for a potential purchaser to sell its stake in Caeli, because 

there were no other options, as once profitable business at that time was crumbling.  

12. Ultimately, the Claimant acquired a bona fide offer to buy shares from Hawthorne Group 

LLP. Pursuant to the Shareholders’ agreement between the Claimant and Mekar Airservice 

Ltd, the Claimant was required to make an initial offer to Mekar Airservice to buy shares 

at the same price that had been offered to Hawthorne Group.  

13. Nevertheless, Mekar Airservice refused to buy shares at the indicated price, but neither 

allowed the purchase by Hawthorne Group. Instead, Mekar Airservice contested the 

validity of the offer made to Hawthorne Group because of the fact that Hawthorne Group 

was also a member of the Moon Alliance. Subsequently, Mekar Airservice made another 

offer to buy shares, but the price for the Claimant’s stake was significantly lower. 

14. Consequently, the dispute over the validity of the offer was submitted to arbitration under 

the rules of Sinnoh Chamber of Commerce with the arbitration seat in Sinnoh. The 

disputing parties failed to agree on the candidacy of the sole arbitrator, thus the SCC 

Secretariat appointed Mr. R.E. Cavannaugh. Afterwards, the Claimant challenged the 

award, released by Mr. Cavannaugh based on the report presented by the Center of Integrity 

in Legal Services, which confirmed that Mr. Cavannaugh received bribes from Mekar 
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Airservice. On 9 May 2020 the arbitrator ruled in favour of Mekar Airservice, providing 

short and biased legal reasoning. Mekar Airservice immediately intended to enforce the 

award in Mekar. 

15. Subsequently, the Claimant approached a Sinnoh court in order to set aside the 9 May 2020 

award. On 1 August 2020, the Supreme Arbitrazh Court of Sinnograd set aside the award 

by Mr. Cavanaugh on the grounds that the arbitration was tainted with corruption, thus 

enforcing such an award would violate the public policy of Sinnoh.  

16. Nevertheless, Mekar Airservice enforced the award on 23 August 2020, which 

unequivocally contradicted international conventions to which Mekar is a party, as well as 

Mekari own domestic law. The Claimant’s attempts to set aside the award in Mekar failed. 

Consequently, the Claimant was forced to sell its stake in Caeli at the low price offered by 

Mekar Airservice.  

17. Ultimately, prejudiced and illegal actions taken by Mekari State officials resulted in the 

Claimant’s investment significantly declining in value. Despite the Claimant’s attempts to 

reduce the detrimental effect on the investment and to avoid further losses, Mekari officials 

and courts put the Claimant in a desperate position which ultimately resulted in selling the 

Claimant’s stake far below fair market value.  

18. In early 2021 the Claimant filed the Notice of Arbitration under ICSID AF Rules.  
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SUMMARY OF ARGUMENTS 

I. The Tribunal has ratione personae jurisdiction since the Claimant qualifies as an “investor” 

under Art. 9.1 CEPTA. Deciding on its jurisdiction, the Tribunal should not take into 

consideration Art. 9.13 CEPTA and/or the Broches. However, even upon the application 

of the Broches test, the Claimant will enjoy the CEPTA’s protection, given that, at the time 

the investment was made, the Claimant neither acted as an agent of Bonooru, nor did it 

discharge essentially governmental functions.  

II. The Tribunal should grant the leave for Amicus submission by CBFI as an amicus curiae 

complies with the requirements set out in Art. 9.19(3) CEPTA and Art. 41(3) ICSID AF 

Rules. Alternatively, to avoid any adverse effect on the instant proceedings, the Tribunal 

should not consider EA’s Amicus appropriate as the applicants fail to meet the criteria of 

an eligible amicus curiae contained in Art. 9.19(3) CEPTA and Art. 41(3) ICSID AF Rules.  

III. The Tribunal should find the Respondent has breached Art. 9.9(2) CEPTA. In particular, 

the Respondent has taken arbitrary and discriminatory measures against the Claimant by 

violating antitrust legislation and denying state aid during the economic crisis. The 

Respondent also denied justice to the Claimant by undue delays in domestic proceedings 

and by egregious miscarriage of justice in court cases and enforcement of an arbitral award. 

IV. The Tribunal should order the Respondent to pay the Claimant USD 700 million of 

compensation, as calculated pursuant to the “Fair Market Value” standard. Both customary 

international law and international jurisprudence envisage the application of the FMV 

standard in the case at hand, and Claimant is entitled to import the FMV standard through 

the MFN clause. In any case, the FMV standard applies as the Respondent’s breach of the 

FET led to the loss equivalent to the total loss of investment.  
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ARGUMENTS 

PART ONE: JURISDICTION 

I. THIS TRIBUNAL HAS JURISDICTION TO HEAR THE CLAIMANT’S 

CLAIMS UNDER CHAPTER 9 CEPTA AS THE PRESENT DISPUTE IS NOT 

A STATE-TO-STATE ARBITRATION 

1. Apart from the disregard of its commitments under the CEPTA, the Respondent attempts 

to protract this arbitration by arguing that the Claimant lacks standing before the Tribunal 

due to purported ties between the Claimant and Bonooru. Contrary to the Respondent’s 

allegations, in no way did the Claimant cater governmental interests or pursue state policy 

by investing in the Respondent.  

2. Hence, nothing hinders the Tribunal from exercising its ratione personae jurisdiction as 

the Claimant is a qualifying “investor” under Art. 9.1 CEPTA (A). Furthermore, the 

Respondent cannot invoke Art. 9.13 CEPTA and/or rely on the Broches test to disqualify 

the Claimant from the CEPTA’s protection (B). In the further alternative, even if the 

Broches test applies, the Claimant enjoys the CEPTA’s substantive protection (C). 

A. THE CLAIMANT IS A QUALIFYING “INVESTOR” UNDER ART. 9.1 CEPTA 

3. Pursuant to Art. 9.1 CEPTA, an “investor” includes “an enterprise with the nationality of 

a Party […] that [...] has made an investment in the territory of the other Party”.1 In its 

turn, an “enterprise” is alternatively defined in paragraphs (a) and (b) as “an enterprise 

that is constituted or organized under the laws of that Party and has substantial business 

activities in the territory of that Party”2 or “is directly or indirectly owned or controlled 

by a natural person of that Party or by an enterprise mentioned under paragraph (a)”.3 

4. Having substantial business activities in Bonooru, the Claimant is an “enterprise with the 

nationality of Bonooru” (1). Moreover, the Claimant was “directly owned or controlled” 

by private and institutional investors at the time of the institution of the Proceedings (2). 

Third, regardless of the Claimant’s current status as a State-owned enterprise (an “SOE”), 

such type of investors is not excluded from the definition of “investor” under Art. 9.1 

CEPTA (3). 

 
1 CEPTA, Art. 9.1. 

2 Ibid. 

3 Ibid. 
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1. The Claimant is an “enterprise with the nationality of Bonooru” that has 

substantial business activities there, as required under Art. 9.1 CEPTA 

5. Nationality of an enterprise is usually defined based on tests of incorporation, seat of 

business (siège social), and genuine economic activity.4 Some BITs use the combination 

of the first and third tests, requiring that an entity be either constituted under the laws and 

regulations of a State5 or engaged in substantive operations therein.6 

6. Here, the Claimant is an airline holding company incorporated in Bonooru in 1984, whose 

registered office is located there.7 The Claimant holds 100% ownership in Royal Narnian, 

Bonooru’s flag carrier and a leading global airline.8 The Claimant assists Bonooru with 

“developing the aviation industry as well as the civil aviation infrastructure [there].”9 

The Claimant was established to run “business as a national airline and air transport 

undertaking” and provide “air transport services for passengers and cargo”.10  

7. Therefore, the Claimant meets both requirements as it is a national of Bonooru that carries 

out substantial business activities therein.  

2. The Claimant was “directly owned or controlled” by private and institutional 

investors from Bonooru at the time of the institution of the Proceedings  

8. Arbitrators’ ratione personae jurisdiction and a party’s standing in arbitration should be 

determined as of the date proceedings are deemed to have been instituted.11 Thus, 

arguments that jurisdiction is assessed after the institution of proceedings have no merit.12  

9. In the instant case, the ICSID Secretariat received and registered the Claimant’s RfA on 

17 November 2020,13 4 months prior to the Claimant’s restructuring that resulted in the 

 
4 Amco Asia v. Indonesia, ¶14.iii.i; Tokios Tokeles v. Ukraine, ¶40; Schreuer, 522; Yannaca-Small, 234.  

5 Japan-Georgia BIT (2020), Mexico-Hong Kong BIT (2020), Israel-UAE BIT (2020), Indonesia-Singapore BIT 

(2019), US-Marocco FTA (2004), Canada-Armenia BIT (1997). 
6 Mexico-Hong Kong BIT (2020), Israel-UAE BIT (2020), US-Marocco FTA (2004). 

7 SoUF, ¶9.  

8 Ibid., ¶10.  

9 Vemma’s MoA, Art. 3(h). 

10 Ibid., Art. 3(a).  

11 CSOB v. Slovak Republic, ¶31; Vivendi v. Argentina II, ¶60; Commerce Group v. El Salvador, ¶96; Teinver v. 

Argentina, ¶255. 
12Bayindir v. Pakistan, ¶178; El Paso v. Argentina, Decision on Jurisdiction, ¶¶135,136; National Grid v. 

Argentina, ¶122; Schreuer, 270.  
13 PO3, ¶1.  
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increase of Bonooru’s stake to 55% in March 2021.14 At that time, Bonooru enjoyed 31 

to 38% ownership in Vemma via the Ministry of Transport and Tourism, alongside other 

private and institutional shareholders from Bonooru and Goponga.15 The Claimant’s BoD 

consists of eight members and adopts decisions by a majority vote.16 Prior to the 

restructuring, the Ministry was entitled to nominate one of its officials for the non-

executive director position.17  

10. Hence, the aforementioned facts indicate that, prior to the recent restructuring, Bonooru 

could have been easily outvoted and could not control the Claimant to an important 

degree.  

11. Therefore, at the time of the initiation of the Proceedings, the Claimant was “directly 

owned or controlled” by private and institutional investors from Bonooru.  

3. Despite its current status as an SOE, the Claimant is protected by the CEPTA  

12. Unlike privately-owned enterprises, an SOE, being a separate legal personality from a 

State,18 is subject to control by a State having full (100%) or majority (50% + 1 share) 

voting rights, as well as minority (50% - 1 share) voting rights if such State is the largest 

shareholder.19 Governmental control can be manifested in an enterprise’s Articles of 

Association that guarantee it over the BoD.20 

13. According to the customary rules contained in Art. 31(1) VCLT, “a treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose”. Unless there is an 

express indication to the contrary as in BITs concluded by Panama in 1983 with Germany, 

Switzerland and the United Kingdom, SOEs should be deemed covered by the term 

“investor” under a relevant treaty.21 According to the ordinary meaning of terms used, 

 
14 SoUF, ¶65.  

15 Ibid., ¶10.  

16 AoA, Art. 152.2; PO3, ¶3.  

17 AoA, Art. 152.4. 

18 Badia, 9; Cortesi, 110; Crawford, 112.  

19 Ibid., 606; Mohtashami/El-Hosseny, 371. 

20 McLaughlan, 606 

21 Annacker, 539; Kovacs, 287; Mohtashami/El-Hosseny, 381; Wang, 47.  
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SOEs are covered by the scope of ownership-neutral terminology, unless exceptions to 

jurisdiction are spelled out.22 

14. Interestingly, in CDC v. Seychelles, where the claimant was 100% owned by the British 

Government, no objection that the claimant did not fall into the category of an investor 

was pursued.23 Neither such an objection was raised in Telenor v. Hungary, where 

Norway had a 75% ownership in the claimant.24  

15. Here, the term “investor” is silent on an organizational type an investor should have to 

qualify, or the “enterprise with the nationality of a Party”, and no requirement as regards 

state control or ownership thereof could be found. Hence, the definition of an “investor” 

is worded in a general manner, only providing that an enterprise shall be “constituted or 

organized under the laws of that Party”. Moreover, there is no indication, in this case, 

that the CEPTA drafters contemplated assigning any special meaning to the term 

“enterprise of a Party” to exclude SOEs from the CEPTA’s protection.  

16. Additionally, the Tribunal should take into consideration Art. 1.6(1) CEPTA which 

stipulates that the scope of the CEPTA’s protection shall expand as to govern the 

investments made prior to the conclusion of the CEPTA.25 The prior investments were 

made under the 1994 Bonooru-Mekar BIT, which included SOEs in the class of 

investors.26 Since the investment, in this case, was made prior to the conclusion of and is 

governed by the CEPTA, the Claimant qualifies as an “investor” pursuant to Art. 9.1 

CEPTA. 

17. Hence, under Art. 9.1 CEPTA the Claimant, being an SOE now, is not excluded from the 

definition of an “investor” and falls under the CEPTA’s protection. 

B. THE RESPONDENTS CANNOT RELY ON ART. 9.13 CEPTA AND/OR THE BROCHES 

TEST TO DISQUALIFY THE CLAIMANT FROM THE CEPTA’S PROTECTION  

18. The Respondents might resort to Art. 9.13 CEPTA and the Broches test to substantiate 

the disqualification of the Claimant from the CEPTA’s protection. However, the Tribunal 

 
22 Blyschak, 20; Wälde, 740; Wang, 47.  

23 CDC v. Seychelles; Schreuer, 162.  

24 Telenor v. Hungary; Schreuer, 162. 

25 CEPTA, Art. 1.6. 

26 Article I(a): “ 'enterprise' means any entity constituted or organized under applicable law, whether for profit or 

not, whether privately-owned or government-owned, including any corporation, trust, partnership, sole 

proprietorship, joint venture, or other association; and a branch of any such entity” 
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should not consider Art. 9.13 CEPTA deciding on its jurisdiction (1), nor should it apply 

the Broches test in casu (2).  

1. Art. 9.13 CEPTA should not be considered in establishing the jurisdiction of 

the Tribunal  

19. Dealing with the issue at hand, one should pay attention to Art. 9.13 CEPTA, which sets 

forth that the Parties shall ensure that the acts of enterprises exercising regulatory, 

administrative or other governmental authority are in line with the CEPTA.27 This 

provision shall apply where the issue of attribution is at stake, but in no way is it to be 

considered in this case. Despite the fact that the rules for attribution mirror the Broches 

test, which will be discussed hereinafter, they are to apply in substantially different 

circumstances.  

20. However, should Art. 9.13 CEPTA be found relevant to establish the jurisdiction of the 

Tribunal, the requirements set therein are not satisfied. First, Bonooru, prior to the 

initiation of the Proceedings, never delegated the Claimant power to exercise “any 

regulatory, administrative or other governmental authority” and, second, the Claimant 

never exercised such authority by the means of expropriation, license granting, imposing 

quotas, fees or other charges.  

21. Therefore, the Tribunal should not consider Art. 9.13 CEPTA deciding on its jurisdiction.  

2. The Tribunal should not apply the Broches test to disqualify the Claimant from 

the CEPTA’s protection 

22. In the course of cases administered under the ICSID Convention, uncertainty arises as to 

whether SOEs are covered by Art. 25 ICSID Convention.28 To add to clarity, Aron 

Broches, the architect of the Convention, suggested a test, now known as the Broches 

test. The Broches test is not universally applicable and, thus, should not be considered to 

establish a tribunal’s ratione personae jurisdiction where the Convention does not 

apply.29 Moreover, in no way can the definition of an investor under a treaty be altered or 

overridden by the reference to the given test.30  

 
27 CEPTA, Art. 9.13. 

28 ICSID History, 11. 

29 Kovács, 287. 

30 Annacker, 564. 
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23. In this regard, ICSID AF Rules cannot be equated to the Convention. Consequently, the 

Broches test cannot be applied where ICSID AF Rules govern the Proceedings.  

24. In the case at hand, the Convention does not apply since Mekar is not a Contracting State 

thereto.31 As it has been established, the definition of an “investor” under the CEPTA 

includes SOEs, which cannot be overridden by any implication of the Convention.  

25. Therefore, the Tribunal should not apply the Broches test to decide on its jurisdiction.  

C. SHOULD THE TRIBUNAL APPLY THE BROCHES TEST, THE CLAIMANT STILL 

QUALIFIES AS AN “INVESTOR” 

26. Art. 2 ICSID AF Rules is the counterpart of Art. 25 ICSID Convention, pursuant to which 

“the jurisdiction of the Centre shall extend to any legal dispute […] between a Contracting 

State and a national of another Contracting State”. And the question which arises is 

whether SOEs are covered by the notion of “a national of another Contracting State”, or 

“a national of another State” in the context of ICSID AF Rules. Under the Broches test, 

SOEs should be qualified as “a national of another State” unless acting as an agent for 

the government or discharging an essentially governmental function.32 

27. Applying the Broches test, the Tribunal will qualify the Claimant as an “investor” 

because, while making the investment, the Claimant neither acted as an agent of Bonooru 

(1), nor discharged essentially governmental functions (2).  

1. The Claimant did not act as Bonooru’s agent at the time of making the 

investment 

28. An enterprise acts as a State’s agent if its conduct forms part of an affair under that State’s 

direction or control.33 Such direction or control may be established where there are 

unequivocal facts to so deduce, i.a., the nexus between the home State and an SOE’s 

decision-making body and its utilization in respect of a particular investment.34 Notably, 

the agency relationship between an SOE and the State should be established as of the date 

of making the investment.  

 
31 Notice of Arbitration, ¶3. 

32 Broches, 202; Cortesi, 112.  

33 McLaughlin, 605. 

34 Ibid.; White Industries v. India, ¶5.1.25.  
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29. It follows from BUCG v. Yemen that neither corporate control or other mechanisms, 

evidencing State control exercised over an SOE, are of relevance since what is important 

is whether an SOE is acting as an agent of the State “in the fact-specific context”.35 In 

fact, an SOE’s participating in a competition and making a bid indicates the commercial 

character of its conduct.36 As confirmed in CSOB. v. The Slovak Republic, majority 

ownership and control by a State, as well as public character of an SOE alone do not 

suffice to disqualify an SOE under the Broches test because the commercial nature of the 

activities thereof take preponderance.37 

30. In this case, no evidence would ever attest to the fact that the Claimant acted as Bonooru’s 

agent at the time of making the investment. Admittedly, Bonooru has always held 

minority shares in the Claimant, i.e. 31-38%, and deemed the latter important in the 

context of the citizens’ constitutional rights.38  

31. However, the Claimant acquired its stake in Caeli for purely commercial purposes 

following a competitive bidding process where it made a commercially attractive bid, 

offering, i.a., the most financially appealing business model.39 The Claimant, in its turn, 

had the incentive to get access to the Caeli’s contracts with Phenac International Airport 

and Caeli’s repair and storage facilities, which would guarantee the Claimant’s 

unmatched entrance in Mekar’s airline market.40 

32. Second, the fact that Ms Sabrina Blue, the head of the Claimant’s board of directors, was 

appointed as the Secretary of Transport and Tourism41 does not evidence any control 

exercised over the Claimant as the decision to acquire an 85% stake in Caeli was made 

before the appointment took place. 

33. Finally, in no way should the Claimant’s receiving subsidies from Bonooru under 

“Horizon 2020” Scheme42 be construed as witnessing its status as Bonooru's agent. Any 

 
35 BUCG v. Yemen, ¶39.  

36 BUCG v. Yemen, ¶40  

37 Ibid., ¶¶18-20. 

38 Art. 70 Constitutional Act of Bonooru. 

39 SoUF, ¶¶22-24. 

40 Ibid., ¶23.  

41 Ibid., ¶22.  

42 Ibid., ¶28. 
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allegation of the opposite should be deemed meritless since the subsidies were received 

after the date of making the investment.  

34. Therefore, the Tribunal should conclude that the Claimant qualifies as an investor since 

it was not functioning as Bonooru’s agent at the time of the investment.  

2. The Claimant did not discharge purely governmental functions at the time of 

making the investment 

35. An SOE may, alternatively, be disqualified from treaty protection if it discharged purely 

governmental functions while making its investment. In BUCG v. Yemen, the tribunal 

highlighted that one should focus on the functions of an enterprise “in particular 

instance”.43 The Tribunal held that whether the enterprise was “administered, coordinated 

and regulated” by a governmental body or whether the ultimate decision maker is a state 

is irrelevant for establishing dischargement of governmental functions.44 

36. CSOB tribunal set forth that what is important is the nature of activities, not their purpose, 

i.e. even promoting governmental policies or purposes, an enterprise will not be 

disqualified as an investor should the activities carried out be essentially commercial in 

nature.45 Notably, the Rumeli tribunal pointed out that the commercial character of 

activities of an SOE is evident where such activities could be discharged by any private 

entity engaged in a given industry,46 which was also supported in Jan de Nul v. Egypt.47  

37. In this case, the focus should be on the Claimant’s functions in the context of acquisition 

of a stake in Caeli, and there is no evidence that the Claimant was discharging a 

governmental function. To begin with, the Claimant, at the moment of acquisition, in no 

way was administered or coordinated by the government, and there is no indication 

thereof. Notably, entities seated in Bonooru functionate based on free market principles 

without direction or instruction of the State notwithstanding the ownership structure, as 

confirmed by CBFI amicus.48 

 
43BUCG v. Yemen, ¶42. 

44 Ibid., ¶43. 

45 Ibid., ¶42. 
46 Rumeli v. Kazakhstan, ¶212. 
47 Jan de Nul v. Egypt, ¶170. 

48 CBFI Amicus, 17. 
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38. Notwithstanding the fact that following the acquisition the Claimant enjoyed subsidies 

under the “Horizon 2020” Scheme,49 taking advantage of governmental policies, and 

contributed to the development of Bonoori tourism-related infrastructure, flights from 

Mekar to Bonooru were just one of the backbones of Caeli’s business model,50 benefiting 

Vemma in the first place. The commercial character of the Claimant’s activities is also 

envisaged in its decision to offer low-fare and long-distance flights into Mekar during the 

period of volcanic eruption therein and heightened tourist interest.51  

39. Moreover, the Tribunal should take into account the objectives of the Claimant listed in 

its MoA52. The majority of the objectives has commercial character, including the one to  

“apply for and take up or acquire by way of exchange or otherwise and to hold or 

sell and dispose of the shares or securities of any other company carrying on or 

about to carry on business”.53 

40. The acquisition of an 85% stake in Caeli was, in fact, an action aimed at the fulfillment 

of that objective.  

41. Finally, the commercial character of the Claimant’s actions is evident since any private 

entity in the place of the Claimant could acquire a stake in Caeli, given the competition 

between the bids prior to the acquisition.  

42. Therefore, the Claimant qualifies as an “investor” for it did not discharge purely 

governmental functions at the time of the investment.  

II. THE TRIBUNAL SHOULD GRANT THE LEAVE FOR FILING CBFI’S AMICUS 

SUBMISSION AND REJECT EXTERNAL ADVISORS’ AMICUS SUBMISSION 

43. Given the notable public scrutiny of the present arbitration, as evident in light of the 

submitted amici by the Consortium of Bonoori Foreign Investors and External Advisors 

to the Committee on Reform of Public Utilities (“CBFI’s Amicus”, “EA’s Amicus”), the 

Claimant considers the admissibility of potentially appropriate amici one of the key 

issues, particularly essential to enhance transparency, consistency, and efficiency of the 

proceedings. However, the integrity of the dispute resolution should not be undermined 

 
49 SoUF, ¶28.  

50 Ibid.  

51 SoUF, ¶29.  

52 Vemma’s MoA, Art. 3. 

53 Ibid., Art. 3(g). 
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by excessive public intervention. Therefore, the Tribunal and the Parties should be 

mindful of the principal objective of any amicus curiae, that is conveying impartial, direct 

and relevant information in order to facilitate the decision-making process for the 

Tribunal.  

44. The Parties have agreed to comply with the provisions of Art. 9.20 CEPTA on 

Transparency of Arbitral proceedings,54 as evident in light of the Claimant’s acceptance 

of the Respondent’s offer to arbitrate. Subsequently, it is key to allow submissions by 

third parties, provided that they are in strict compliance with the requirements set out in 

Art. 9.19(3) CEPTA and Art. 41(3) ICSID AF Rules.  

45. Therefore, the Tribunal should exercise its authority and scrutinize each Amicus through 

the prism of the pertinent requirements for the leave be either granted or denied. The 

Claimant notes that the primary purpose of allowing submissions by the Tribunal’s 

purported amici is to shed more light on the relevant facts and circumstances not 

addressed by the Parties. 

46. Importantly, the Tribunal should ensure the consistency of the present arbitration to avoid 

its disruption by guaranteeing that amici submissions have no adverse effect on the 

proceedings. Given the above, the Claimant asks the Tribunal to admit CBFI’s Amicus 

(A) and reject EA’s Amicus (B).  

A. THE TRIBUNAL SHOULD GRANT LEAVE FOR CBFI’S AMICUS 

47. The Tribunal should admit CBFI’s Amicus as compliant with the requirements set out in 

Art. 9.19(3) CEPTA and Art. 41(3)(a) to (c) ICSID AF Rules. 

48. Particularly, CBFI’s Amicus addresses a matter within the scope of the dispute (1) and 

will be of assistance to the Tribunal in determining the latter’s jurisdiction (2). Moreover, 

CBFI has a significant interest in the outcome of the present arbitration (3). Finally, the 

admission of Amicus will not entail the disruption of the proceedings (4).  

 
54 Art. 9.20 CEPTA. 
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1. CBFI’s Amicus addresses a matter within the scope of the present dispute 

49. An amicus submission should “address a matter within the scope of the dispute”,55 that 

is, issues it raises should relate to substantive legal questions to be resolved by 

arbitrators.56  

50. A non-disputing party may submit its arguments on jurisdiction, unless arbitrators 

expressly rule to the contrary.57 In all other instances, as outlined in Apotex v. USA, “it is 

perfectly conceivable that issues of jurisdiction might raise matters of public interest […], 

on which non-disputing parties might be well-placed to provide assistance […]”.58  

51. CBFI’s Amicus provides expertise on Bonooru’s business landscape and addresses how 

SOEs are positioned in the country. In particular, an amicus curiae outlines the standing 

of SOEs, emphasizing the fact that governmental share in the capital does not affect the 

objectives of the entity.  

52. Therefore, CBFI’s Amicus addresses a jurisdictional matter that falls within the scope of 

the present dispute as the Tribunal’s jurisdiction under Chapter 9 CEPTA is being 

questioned by the Respondent.59 

2. CBFI’s Amicus will assist the Tribunal in determining the latter’s jurisdiction 

53. Arbitrators may grant leave for an amicus submission that “would assist [them] in the 

determination of a factual or legal issue” by bringing a perspective, different from that 

of the parties.60  

54. The term “assistance” implies that the participation of a non-disputing party would 

“produce material benefits […] otherwise unavailable” in the proceedings.61 The Apotex 

v. USA tribunal emphasized that a “different perspective” in a dispute should be 

“construed broadly, so as to allow [arbitrators] access to the widest possible range of 

views”.62 An amicus curiae should suggest assistance to the tribunal in order to “help the 

 
55 Art. 9.19(3) CEPTA, Art. 41(3) (b) ICSID AF Rules.  

56 Schliemann, 374.  

57 Ibid., 374.  

58Apotex v. USA, ¶33.  

59 PO No. 2, ¶8.  

60 Art. 41 (3) (a) ICSID AF Rules.  

61 Born/Forrest, 648.  

62 Apotex v. USA, ¶22.  
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decision maker” by means of providing arguments and expertise, which the parties had 

no opportunity to provide63.  

55. In the instant dispute CBFI presents insights on corporate and antitrust law compliance 

in Bonooru from the perspective of a wide range of SOEs, operating “based on free-

market principles without direction or instruction of the Bonoori government”.64  

56. CBFI outlines that what matter is that the Tribunal should be guided by “the nature of 

activities”65of SOEs, not their purpose or mere indication of such status because 

Bonooru’s business environment typically consists of enterprises with State-owned 

structure. 

57. Therefore, CBFI’s Amicus clearly meets the “assistance” requirement.  

3. CBFI has a significant interest in the present dispute 

58. A non-disputing party should have “a significant interest in the proceeding”,66 i.e., it 

should “demonstrate that its interests may be affected by the issue on which it intends to 

make submissions or by the outcome of the arbitration.”67Although there is no stare 

decisis principle in investment arbitration, tribunals usually feel inclined to take into 

account matters resolved by other tribunals to ensure consistency of the overall corpus of 

jurisprudence.68 

59. CBFI’s interest is significant because the outcome of these proceedings is likely to 

directly affect the standing of its other two members involved in similar disputes against 

Mekar under Chapter 9 CEPTA, let alone the remaining 36 members that maintain 

investments in Mekar.69 

60. Logically, if the Tribunal decides that SOEs cannot have access to Chapter 9 CEPTA, 

they will be clearly deprived of an essential mechanism to protect their investment rights. 

 
63 Aguas Provinciales v. Argentina, ¶13. 

64 Amicus Submission by CBFI, ¶10.  

65 Ibid.  

66 Art. 9.19 (3) CEPTA, Art. 41 (3) (c) ICSID AF Rules.  

67 Born/Forrest, 644.  

68 Kaufmann-Kohler, 368.  

69 Amicus Submission by CBFI, ¶6.  
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Such an approach would be discriminative.70 Furthermore, CBFI’s Amicus outlines 

possible damage to overall capital flows.71 

61. Therefore, CBFI’s Amicus complies with the “significant interest” criterion. 

4. CBFI’s Amicus will not entail the disruption of the arbitration proceedings 

 

62. For the purpose of safeguarding the integrity of an arbitration, the tribunal should examine 

whether an amicus submission imposes additional burden upon the parties.72 

63. The Claimant argues that from the initial stages of the proceedings the Tribunal provided 

for certain procedural tools regarding the submissions of non-disputing parties, namely a 

set of requirements contained in PO No.1, which were sought to avoid any inconvenience 

on behalf of the Parties relating to the submissions of non-disputing parties.73  

64. Therefore, CBFI’s Amicus will not “unduly burden” the Parties as, firstly, Amicus was 

duly submitted prior to the hearings so the Parties had sufficient time to address such 

submission, secondly, CBFI complied with the requirement concerning the form and the 

page limits of the submission. Thus, CBFI’s Amicus will not place strain on the timetable 

of the proceedings.  

65. Ergo, CBFI’s Amicus would not disrupt the proceedings or unfairly prejudice either Party.  

B. THE TRIBUNAL SHOULD REJECT EA’S AMICUS 

66. Unlike CBFI’s Amicus, in no way would EA’s submission assist the Tribunal, but rather 

entail additional burden on the Parties.  

67. Thus, to safeguard the integrity and efficiency of the present arbitration, the Claimant 

asks the Tribunal to dismiss EA’s Amicus as failing to satisfy the test, as stipulated in Art. 

9.19(3) CEPTA and Art. 41(3) ICSID AF Rules.  

68. Specifically, EA’s Amicus addresses a matter that is clearly outside the scope of the 

instant dispute (1) and will not provide any assistance to the Tribunal in its evaluation of 

factual or legal matters (2); EA have failed to reach the threshold of the “significant 

 
70 Mohtashami/El-Hosseny, 374.  

71 Amicus Submission by CBFI, ¶6.  

72 United Utilities (Tallinn) v. Estonia, ¶10; BayWa v. Spain, ¶31.  

73 PO No. 1, ¶19-20.  
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interest” test (3). Finally, EA’s Amicus will disrupt the proceedings and unfairly prejudice 

the Claimant (4).  

1. EA’s Amicus addresses a matter outside the scope of the present dispute  

69. A non-disputing party is required to address a matter “within the scope” of the present 

proceedings. Such criterion is designated “to avoid the unnatural broadening of the 

dispute”74 by an amicus submission. An amicus curiae should be “a friend of the 

court”,75 as its main purpose is to provide information or a perspective that would assist 

the tribunal in arriving at a correct decision76. Thus, an amicus curiae cannot submit 

insights that the tribunal would have to assess, departing from the matters in the scope of 

the dispute, submitted by the parties, as such departure might “turn the subject of 

arbitration into a different dispute”.77 Evidently, the tribunal would not have jurisdiction 

to address issues, beyond that, indicated by disputing parties,78 thus an amicus curiae 

should not make any statements that may “distract” the tribunal and the parties from the 

subject of arbitration.  

70. EA’s Amicus delineates the circumstances of Caeli Airways shares acquisition, presenting 

evidence of alleged bribery on behalf of the Claimant to the Chairperson of the Committee 

on Reform on Public Utilities.79 

71. EA claim that the issue of legality of the Claimant’s investment “is crucial to the 

determination of the Tribunal’s competence-competence”.80 Such a statement appears to 

be irrelevant for the proceedings, as legality of the Claimant’s investment does not fall 

into the subject matter of the instant dispute and neither Party has raised this matter in the 

course of the arbitration.81 Moreover, even if the Tribunal considers the acquisition void, 

the jurisdiction of the Tribunal would not be affected, because the illegality of investment 

 
74 Apotex v. USA, Procedural Order on the Participation of a Non-Disputing Party, ¶27. 

75 Levine, 206.  

76 Nappert/Tuzheliak, 49. 

77 UPS v.Canada, ¶60.  

78 Born/Forrest, 649.  

79 Amicus Submission by EA, 19.  

80 Amicus Submission by EA, 19. 

81 PO No. 1, ¶26-27. 
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will not vitiate the arbitration agreement, as it is independent from the shares purchase 

contract.82  

72. Thus, the External Advisors’ Amicus addresses a matter outside the scope of the dispute.  

2. EA’s Amicus fails to assist the Tribunal in determining its jurisdiction 

73. Amicus should assist the tribunal in determination of fact or legal issue, providing 

different perspective or insights from that of the disputing parties. Hence, to comply with 

above mentioned requirement, an amicus curiae should demonstrate expertise in the 

matter that it addresses. However, mere indication of “wide expertise” and particular 

knowledge of the field connected with the matter of the dispute is insufficient to constitute 

significant assistance to the tribunal. 

74. Accordingly, EA in their Amicus provide perspective of professional investment bankers, 

engaged in privatization transactions as independent financial consultants. Amicus 

contains “evidence” of illegal activities within shares acquisition transaction, raising an 

issue outside the scope of the dispute, namely the question of the legality of the 

investment.  

75. Thus, EA’s Amicus will solely complicate the process of arriving at the decision for the 

Tribunal, instead of providing assistance in evaluation of the facts, outlined by the 

Parties.  

76. Therefore, EA’s Amicus fails to comply with the requirement of providing assistance to 

the Tribunal.  

3. EA do not have a significant interest in the present dispute 

77. A non-disputing party shall indicate “a significant interest” in the arbitration.83 Such 

criterion is designated to draw a line between a “general interest” in the matters of the 

dispute and genuine interest that implies possible impact on the outcome of the dispute 

on those entities which are represented by an amicus curiae.84 Additionally, as the 

tribunal in Kappes & Kappes v. Guatemala outlined, “bare assertion […] is insufficient 

to claim such interest”.85  

 
82 Douglas, 159. 

83 Art. 9.19(3) CEPTA, Art. 41(3)(c) ICSID AF Rules.  

84 Born, Forrest, 649.  

85 Kappes & Kappes v. Guatemala, ¶9. 
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78. EA rationalize their interest by the following statements: first, as independent third parties 

in privatization, it is a matter of a “public interest” for an amicus curiae to shed light on 

the corruption activities associated with such a transaction. Second, EA support an anti-

corruption policy to be revived in the State.86 In the submission EA merely point out 

“general” interest in transparency and compliance with the legal framework on fair 

financial practices in Mekar. Accordingly, general public interest is insufficient to admit 

Amicus,87 as such interest cannot be considered “significant” in the present 

circumstances.  

79. Therefore, EA’s Amicus fails to satisfy the requirement of having “a significant interest” 

in the instant proceedings.  

4. EA’s Amicus will disrupt the proceeding and unfairly prejudice Claimant 

80. As the Tribunal should ensure that an amicus submission will not disrupt the proceedings 

or unfairly prejudice either party, exercising such duty, the arbitrators should consider 

“the potential effects” of a non-disputing party participation and evaluate additional 

burden upon the parties, imposed by amicus.88 In order to mitigate such burden the 

tribunal may apply available procedural tools, namely rejecting an amicus curiae or 

otherwise limiting its participation in the dispute89 to safeguard integrity of the 

proceedings.90 Moreover, the tribunal in Resolute Forest rejected amicus, emphasizing 

that such submission “would unnecessarily burden the [parties] by imposing further 

work, time and expense on them”. 91 

81. EA’s Amicus will impose unnecessary burden on the Parties, considering that it addresses 

a matter outside the scope of the dispute. The Parties have already agreed upon certain 

measures to expedite the proceedings and reduce costs,92 therefore, preparing additional 

memorials to address arguments, presented by an amicus curiae, will imply extra time 

and financial resources.  

 
86 Amicus Submission by EA, 19. 

87 Bear Creek Mining Corporation v. Peru, PO No. 5, ¶19.  

88 Ibid., 653.  

89 Ibid., 654.  

90 United Utilities v. Estonia, ¶10.  

91 Resolute Forest Products Inc, v. Canada, PO No. 6, ¶4.5, Aguas Provinciales v. Argentina, ¶15. 

92 PO No. 1, ¶¶17,18.  
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82. However, the Claimant will be burdened more significantly than the Respondent, as EA’s 

Amicus contains allegations of bribes on behalf of the Claimant, thus setting groundless 

bias against the Party. Additionally, even if the Tribunal decides to reject Amicus, the 

Claimant’s reputation in terms of its conduct regarding investment will be impugned in 

the eyes of public opinion.93 

83. Ergo, EA’s Amicus will cause the disruption of the present proceedings, imposing 

additional burden on both Parties and unfairly prejudicing the Claimant.   

 
93 Kent, 62.  

 



22 

 

PART TWO: MERITS 

III. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA 

A. THE RESPONDENT HAS BREACHED ART. 9.9(2)(C) CEPTA BY TAKING ARBITRARY 

AND DISCRIMINATORY MEASURES AGAINST THE CLAIMANT 

84. In Art. 9.9(2)(c) CEPTA, the words “arbitrary” and “discriminatory” are separated by a 

conjunction “or”, which means that those are two disjunctive standards rather than one 

cumulative standard.94 Hence, to find a violation of the CEPTA it is enough for the 

Respondent’s measure to be either arbitrary (1) or discriminatory (2).  

1. The Respondent imposed arbitrary measures on the Claimant 

85. In the words of Art. 9.9(2)(c) CEPTA, a Contracting Party breaches its FET obligation 

towards foreign investors if its measure constitutes “arbitrary conduct”. The word 

“arbitrary” means “not founded on reason or fact, nor on the law”.95 Consequently, the 

FET is violated when a given measure is founded on prejudice96 or represents a blatant 

disregard of law.97 

86. In the instant case, the CCM, a Respondent’s antitrust agency, launched two 

investigations,98 placed caps on the Claimant’s airfare,99 and imposed two penalties 

totaling MON 350 million on Caeli.100 

87. Carrying out the First Investigation, the CCM violated Art. 2 MMRTA of 2009. This 

article sets forth a criterion for the CCM’s suo moto investigation: a company must obtain 

a market share greater than 50%.101 At the relevant time, Caeli had only 43% market 

share, which was not enough to warrant any suo moto investigation. The CCM calculated 

Caeli’s market share in conjunction with Royal Narnian’s one, together totaling 54%. 

 
94 Schreuer/Reinisch, 816; Azurix v. Argentina, ¶391; Siag v. Egypt, Award, ¶459; Lauder v. Czech Republic, 

¶459. 
95 Lauder v. Czech Republic, ¶221; Schreuer/Reinisch, 822-823. 

96 UAB E Energija v. Latvia, ¶841. 

97 Lemire v. Ukraine, ¶385; Tza Yap Shum v. Peru, ¶192; Cervin v. Costa Rica, ¶523. 

98 SoUF, ¶¶36, 38. 

99 SoUF, ¶37. 

100 SoUF, ¶¶45, 49.  

101 Annex V, 47. 
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Tellingly, only Caeli was subject to investigation, while other airlines alliance members 

in Mekar were not.102 

88. Later, in 2016, the CCM imposed airfare caps as an interim measure to prevent the 

Claimant from allegedly earning supra-competitive profits.103 However, when the CCM 

concluded its First Investigation in late 2018 and levied a fine, it decided to keep the 

airfare caps for the time of the Second Investigation.104 The Second Investigation resulted 

in another fine, which did not change the situation. The CCM kept airfare caps until the 

Claimant’s composite market share fell below 40% in late 2019.105 The caps were no 

longer interim measures, but rather played the role of a double penalty along with the 

fines. 

89. The unreasonableness of those measures became apparent during Mekar’s economic 

recession. Caeli requested the CCM to remove the interim airfare caps due to a currency 

crisis in 2017.106 The air services market was badly influenced by the reduction of 

consumer spending power against the backdrop of that crisis.107 In 2018, the 

Respondent’s government passed a decree requiring all companies to price services in the 

highly volatile MON.108 This only added to the dire economic situation, placing an 

onerous burden upon Caeli because of a specific character of air services it rendered.  

90. Air services presuppose that customers book their flights several months in advance. 

Pricing airline services in highly volatile and depreciating MON leads to the depreciation 

of those services. Since flights arrangements take several months, the price fluctuation 

makes it impossible to compute the exact market price of air services. The Respondent 

was deprived of an opportunity to set the market price for its services to survive the crisis, 

becoming a victim of the Respondent’s price control policy on the brink of bankruptcy. 

Hence, the CCM’s measures were unreasonable and had hardly any clear regulatory goal.  

 
102 SoUF, ¶36. 

103 SoUF, ¶37. 

104 SoUF, ¶45. 

105 SoUF, ¶¶49, 55. 

106 SoUF, ¶¶43, 45. 

107 SoUF, ¶39. 

108 SoUF, ¶42. 
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91. Therefore, the CCM’s conduct violates Mekar’s own laws and is based upon prejudice 

and a mere caprice. Arbitrary in nature, Mekar’s measures violate the FET obligation, as 

set forth in Art. 9.9(2)(c) CEPTA. 

2. The Respondent has discriminated against the Claimant 

92. Under Art. 9.9(2)(c) CEPTA, a Contracting Party breaches its FET obligation towards 

foreign investors by engaging in “discriminatory conduct”. Non-discrimination as a part 

of the FET standard requires that any distinction between a given foreign investor and 

other investors be premised upon a rational foundation.109 Applying this test to assess the 

Czech Republic’s conduct, the Saluka tribunal established that the conduct is 

discriminatory “if (i) similar cases are (ii) treated differently (iii) and without reasonable 

justification”.110 

93. In the case at hand, Mekar’s President passed the Executive Order 9-2018, granting 

subsidies to airlines, including to foreign ones.111 Businesses affected by the 2017 

economic crisis were eligible to receive such aid.112 As a matter of fact, Caeli was affected 

by the economic crisis, as reaffirmed by the actions of Mekari authorities that approved 

denomination of airfare in USD upon request of Caeli and other airlines in 2017.113 

94. Caeli applied for subsidies but unjustifiably denied and discriminated against, which is 

best illustrated through the prism of the Saluka test. 

95. First, at least two privately-owned foreign airlines, Star Wings and JetGreen, not only 

were recipients of their home States’ aid, but were also granted subsidies under the 

Executive Order 9-2018. While Caeli was granted financial aid by its home State,114 the 

Respondent failed to do so. Commenting on reasons for denying subsidies to Caeli, 

Mekar’s deputy Minister of Transportation advanced his concern that SOEs might 

“outcompete privately-owned firms”.115 However, Caeli is a privately-owned entity, 

whose 85% shares are directly owned by the Claimant.116. At the relevant time, the 

 
109 Kläger, 193. 

110 Saluka v. Czech Republic, ¶313. 

111 SoUF, ¶46. 

112 Annex VIII. 

113 SoUF, ¶40. 

114 SoUF, ¶28. 

115 Ibid. 

116 SoUF, ¶26. 
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Claimant also used to be a privately-owned entity with Bonooru’s minority 

shareholding.117 Hence, Star Wings, JetGree, and Caeli are comparators for the purposes 

of establishing the Respondent’s discriminatory conduct. 

96. Second, Star Wings and JetGree were granted subsidies, whereas Caeli’s application was 

unreasonably rejected.118  

97. Third, the Secretary of Civil Aviation, the Respondent’s executive body responsible for 

the grant of subsidies, failed to state reasons for denying Caeli’s application. Given the 

above, no reasonable justification for denying subsidies to Caeli existed.  

98. In Saluka v. Czech Republic case, arbitrators dealt with a similar factual matrix. In that 

case, three domestically-owned banks received significant state aid, whereas the fourth, 

in which the claimant had invested, did not receive comparable aid. The Czech Republic 

was found in violation of the FET obligation.119 

99. Therefore, the Respondent discriminated against the Claimant by not granting state aid 

during the economic crisis. 

B. THE RESPONDENT DENIED JUSTICE TO THE CLAIMANT 

100. According to Art. 9.9(2)(c) CEPTA, a Contracting Party breaches its FET obligation 

towards foreign investors if its measures constitute “denial of justice in criminal, civil or 

administrative proceedings”.  

101. Investors can invoke the denial of justice cause of action if a host State’s courts, inter 

alia, refuse to entertain their suits, administer justice in a seriously inadequate way with 

undue delays, or maliciously misapply the underlying law.120 

102. It is trite law that justice delayed is justice denied. Here, the judicial proceedings in Mekar 

were subject to undue delays (1), being administered in a seriously malicious way with 

judicial impropriety (2) which, either separately or cumulatively,121 amounted to the 

denial of justice that forced the Claimant to sell its investment to Mekar’s affiliates.  

 
117 SoUF, ¶10. 

118 SoUF, ¶46. 

119 Saluka v. Czech Republic, ¶¶314-347, 466; Schreuer/Reinisch, 838.  

120 Robert Azinian v. Mexico, ¶¶102-103. 

121 Amto v. Ukraine, ¶78; RosInvestCo. v. Russia, ¶603.  
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1. Undue delays in domestic proceedings resulted in the denial of justice to the 

Claimant 

103. Although international law has no universal standard to assess whether judicial delays 

amount to the denial of justice,122 undue delays are doubtlessly an integral part of such 

international wrongdoing.123  

104. Establishing a borderline beyond which the administration of a case is unduly delayed, 

arbitral tribunals tend to apply the jurisprudence of the European Court of Human Rights 

(the “ECtHR”) that dwells on Article 6 of the European Convention on Human Rights 

(the “ECHR”).124 

105. According to the ECtHR’s practice, when a reasonable length of judicial proceedings is 

measured, the following factors are considered: the complexity of the case, the conduct 

of the applicant and respective State authorities, as well as the subject matter of the 

dispute.125 Similar elements are relied upon by investment tribunals.126  

106. In the instant case, the length of judicial proceedings was unreasonably excessive (a), 

which cannot be justified by the economic crisis (b). 

a) The Domestic Proceedings were administered with undue delays 

107. Although the Respondent could refer to instances where the ECtHR127 and arbitral 

tribunals128 found no denial of justice in cases where disputed proceedings lasted for eight 

or more years,129 they are not applicable here for the following reasons.  

108. Firstly, in these cases the applicant contributed to excessive delays,130 whereas the 

Claimant has always sought to accelerate the Domestic Proceedings: it asked for an earlier 

 
122 Toto v. Lebanon, ¶155 

123 Azinian v. Mexico, ¶102; BE Chattin (USA) v. Mexico, 282, 295; Fabiani (France) v. Venezuela, 117. 

124 Pey Casado v. Chile, ¶662.  

125 ECtHR GC Frydlender, ¶43; ECtHR GC Nicolae Virgiliu Tănase, ¶209; ECtHR GC Lupeni, ¶143 

126 White Industries v. India, ¶10.4.10; Toto v. Lebanon, ¶163. 

127 ECtHR Klitsche de la Grange, ¶¶61-62. 

128 White Industries v. India, ¶10.4.21. 

129 ECtHR Bekir-Ousta, ¶¶26-30 

130 Ibid., ¶29. 
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date of hearings,131 as well as to consolidate separate sets of proceedings related to two 

CCM investigations into one.132 

109. Secondly, contrary to such jurisprudence on the time proceedings took at different levels 

of domestic court systems,133 Caeli’s cases were heard only by a first instance court, 

namely by the High Court of Mekar,134 and most of the time spent (from March 2018 

until April 2019) the Claimant’s cases awaited the first hearing.135  

110. Thirdly, analysis of the ECtHR caselaw reveals that some cases need to be resolved in a 

speedier manner,136 in such cases the practice of mixed claims commissions being treated 

as unreasonable proceedings that lasted less than a year.137 

111. Here, the Claimant asked the Respondent’s court to enter a decision only on the interim 

measures on the airfare caps which were highly burdensome and unreasonable during the 

economic crisis and galloping inflation.138 

112. In stark contrast, enforcing the SCC award took less than four months before the High 

Commercial Court of Mekar (from 9 May 2020 to 23 August 2020) and just a one month 

before the Superior Court (from 23 August 2020 to 25 September 2020),139 which is 

indicative of a regrettable practice to conduct favorable and profitable for Mekar 

proceedings in a speedy manner without undue delays. 

113. Therefore, Caeli’s cases were intentionally administered with undue delays, resulting in 

denial of justice and forcing the Claimant to sell its investment.  

b) In any event, undue delays cannot be justified by Mekar’s economic situation 

114. Pursuant to the ECtHR’s jurisprudence, delays in scheduling and conducting hearings 

against the backdrop of an economic crisis unfolding in a State do not warrant the latter’s 

 
131 SoUF, ¶44.  

132 SoUF, ¶50. 

133 ECtHR GC Sürmeli. ¶28; 

134 SoUF, ¶54. 

135 SoUF, ¶44. 

136 ECtHR Thlimmenos, ¶60.  

137 BE Chattin (USA) v. Mexico, 284, 295. 

138 SoUF, ¶¶42-44; PO No. 3, ¶4.  

139 SoUF, ¶62. 
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responsibility only if such State takes a prompt action to deal with an exceptional situation 

of this kind.140 The same approach is adopted in general international law.141  

115. Here, the backlog of proceedings in Mekar’s judicial system started with the rise of 

population from 6 million to 10.8 million between 1980 and 2015 far before the 2017 

economic crisis. Furthermore, criminal cases got prioritized starting from 2015.142 Mekari 

courts were entitled to deliver summary judgments dismissing claims with allegedly very 

little chance of success on the merits, which had been conferred by Executive Order 5-

2014 prior to the 2017 economic crisis.143 

116. Lastly, enforcing the SCC Award took 5 months as contrasted with average 27 months in 

commercial matters.144  

117. Ergo, undue delays in Caeli’s case are of no excuse and cannot be justified by the 2017 

economic crisis.  

2. Respondent’s judiciary administered justice in a scandalously irregular and 

improper way  

118. Proving that justice has been denied hinges upon a showing that “the administration of 

justice was ‘scandalously irregular’ or […] involves ‘a particularly serious shortcoming’ 

and ‘egregious conduct”’ that ‘shocks, or [as in ELSI] at least surprises, a sense of 

judicial propriety”,145 which is a high bar to prove.146 

119. Here, the Respondent’s judiciary, firstly, improperly dismissed Caeli’s cases No. 1 and 2 

relating to the two CCM investigations (a) and, secondly, forced Claimant to sell its 

investment by enforcing the SCC Award (b).  

 
140 ECtHR Guincho, ¶40; ECtHR Buchholz; ¶51; ECtHR Foti, ¶61. 

141 El Oro Mining & Railway Company v. Mexico, ¶10. 

142 SoUF, ¶13. 

143 PO No. 3, ¶8. 

144 SoUF, ¶¶13, 62. 

145 Staur Eiendom v. Latvia, ¶473; White Industries v. India, ¶10.4.6; Loewen Group v. USA, ¶131; Mondev v. 

USA, ¶127. 
146 Newcombe/Paradell, 238; Diehl, 467, 503; Paulsson, 60.  
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a) The decisions of Mekar’s High Court approving the CCM investigation’s results are 

scandalously irregular  

120. Recurring instances of denial of justice are politically dictated judgments, fundamental 

breaches of due process, and decisions so outrageous as to be inexplicable otherwise than 

as expressions of arbitrariness or gross incompetence.147 

121. In the case at hand, the decisions of Mekar’s High Court on the CCM investigations bear 

signs of all three egregious shortcomings.  

122. Firstly, despite the 25-27 April 2019 hearing of being devoted solely to interim measures, 

Justice VanDuzer issued a summary judgment under Executive Order 5-2014 on 15 June 

2019 and prematurely decided on an issue of removing the airfare caps on the merits 

without according the Claimant with any possibility to state its arguments on it.148 

Moreover, Claimant had no further right to appeal under Mekari law.149  

123. Secondly, in the 15 June 2019 judgment, Justice VanDuzer clearly disagreed with the 

CCM’s rationale, failing to provide any legal argument or fact, and dismissed the Caeli’s 

claim founding its judgment on an assumption that the CCM’s decision “was within a 

range of potentially reasonable conclusions given the facts before it” and an anticipation 

that Caeli would “recover quickly in the aftermath of the economic crisis”.150 Therefore, 

this judgement was based on neither Mekari law nor the facts.  

124. Thirdly, the fact that the judgments of Mekari courts were politically driven and formed 

part of Mekar’s campaign aimed at reinstating strict state control over the economy is 

even more acute in light of judicial and administrative proceedings that followed the 

investment’s sale: the fines imposed on Caeli were postponed until the latter’s financial 

recovery, whereas a final decision on merits of the two CCM’s investigations would never 

be released.151 

125. Finally, the judgments of Mekari courts that approve the CCM reports, fall short of global 

practice where aviation alliances are common practice.152 To exemplify, three groups of 

 
147 Paulsson, 205. 

148 SoUF, ¶¶53-54; PO No. 3, ¶8.  

149 Ibid., ¶54. 

150 SoUF, ¶54. 

151 Ibid., ¶64. 
152 U.S. Department of Justice EAG Paper. 
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carriers (one within each alliance) cooperate to carry over 82% of the US-EU passenger 

traffic and benefit from antitrust immunity in the US and the EU.153 

126. Thus, Mekari courts’ actions represent a clear miscarriage of justice that brought the 

Claimant to the brink of bankruptcy. 

b) Enforcement of the SCC Award represents the denial of justice  

127. Although awards set aside at the arbitral seat are occasionally enforced in some countries 

such as, amongst others, England,154 United States,155 and France,156 it is permissible only 

in exceptional circumstances when annulling awards “offended against basic principles 

of honesty, natural justice and domestic concepts of public policy”.157 Moreover, this 

practice is no way generally accepted and is questioned in the abovementioned158 and 

other countries,159 as well as by the academia.160  

128. In the instant case, it was not the annulment decision that offended against basic principles 

of natural justice, but the SCC Award whose legality was tainted by corruption and bias, 

as confirmed by the Supreme Arbitrazh Court of Sinnograd. 

129. Firstly, Mr. Rett Eichel Cavanaugh acting as a sole arbitrator could not have been 

appointed due to his previous work as counsel for various Mekar’s state entities.161 

130. Secondly, bias of Mr. Cavanaugh expressed itself in that SCC Award as it felt short of 

persuasive legal reasoning and was criticized by experts.162 

131. Thirdly, as later confirmed by CILS, Mr. Cavannaugh was bribed by the representatives 

of Mekar Airservices: a transcript of a leaked audio recording of a conversation that had 

taken place in the beginning of April 2020 between Mr. Cavannaugh and a representative 

 
153 DOT Order 2010-2-8. 
154 Yukos v. Rosneft. 

155 Chromalloy Aeroservices v. Egypt. 

156 Putrabali Adyamulia v. Rena Holding. 

157 Yukos v. Rosneft, ¶20.  

158 TermoRio v. Electranta; Baker Marine v. Chevron; Inter Digital Commc’ns v. Huawei & Holding; Spier v. 

Calzaturificio Tecnica. 
159 PEMEX v. Corporacion Mexicana de Mantenimiento Integral S de RL de CV; PT First Media TBK v. Astro 

Nusantara Int’l BV. 
160 Van den Berg, 42; H. Gharavi, 114; Hulbert, 143; G. Petrochilos, 336. 

161 SoUF, ¶60. 

162 SoUF, ¶59. 
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of Mekar Airservices attests to this finding.163 The authenticity of recording and the voice 

of Mr. Cavannaugh were confirmed by three independent experts based in Goponga and 

Mekar.164 

132. Fourthly, there could not be any suspicion relating to the annulment judgment of the 

Supreme Arbitrazh Court of Sinnograd as Sinnoh’s judiciary is consistently ranked by 

WJPRLI among the top-10 countries with respect to the administration of civil and 

criminal justice, emphasizing that courts in Sinnoh are “virtually free of discrimination, 

corruption and improper influence by public officials”.165 

133. Thus, by enforcing the annulled, corrupted and biased SCC Award, Mekar denied justice 

for the Claimant and forced it to sell its investment.  

IV. THE TRIBUNAL SHOULD ORDER THE RESPONDENT TO PAY THE 

CLAIMANT USD 700 MILLION OF COMPENSATION, AS CALCULATED 

PURSUANT TO THE “FAIR MARKET VALUE” STANDARD 

134. As a result of the Respondent’s breaches, the Respondent should pay the Claimant 

compensation calculated (A) based on the “Fair Market Value” standard and (B) 

amounting to USD 700 million.  

A. THE FMV STANDARD APPLIES IN THE PRESENT CASE 

135. The compensation should be calculated based on the FMV standard (1) under customary 

international law. (2) Alternatively, the Claimant is entitled to import the FMV standard 

based on the “Most Favoured Nation” clause. In any case, (3) the FMV standard applies 

to the breaches of the FET, especially, (4) as such breaches led to the loss equivalent to 

the total loss of the Claimant’s investment. 

 
163 Annex XII, ¶2. 

164 Ibid., ¶3. 

165 PO No. 4, ¶8. 
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1. Customary international law and international jurisprudence envisage the 

application of the FMV standard in the case at hand 

136. The FMV standard is well-established in international law and has been regularly adopted 

by investment tribunals.166 According to the International Law Commission’s 

commentaries on the Articles on State Responsibility,  

“compensation reflecting the capital value of property taken or destroyed as the 

result of an internationally wrongful act is generally assessed on the basis of the 

‘fair market value’ of the property lost ”167 [emphasis added]. 

137. When a bilateral investment treaty does not expressly establish the standard for the 

calculation of compensation due as a result of a breach of this BIT, the tribunal should 

extend by analogy the rules which such treaty provides for calculating compensation in 

cases of expropriation, which is the FMV standard.168 As the tribunal in Glencore 

International & C.I. Prodeco v. Colombia stated: 

“This gap must be covered applying customary international law, and, to the extent 

possible, extending by analogy certain rules, which the Treaty provides for 

expropriation, to other violations”.169 

138. In the case at hand, the CEPTA is silent on which standard applies to the calculation of 

compensation in case the FET has been breached. At the same time, Art. 9.12 of CEPTA 

stipulates that “the compensation shall amount to the fair market value of the 

investment”.  

139. Therefore, the Tribunal should extend by analogy the rules envisaged in Art. 9.12 CEPTA 

and calculate the compensation due for the breach of the FET based on the FMV of the 

Claimant’s investment.  

 
166 Metalclad v. Mexico, ¶118; Técnicas Medioambientales Tecmed v. Mexico, ¶189; Sempra v. Argentina, 

¶¶402-10; CMS Gas Transmission Company v. Argentina, ¶¶409-10; Enron Corporation and Ponderosa Assets, 

L.P. v. Argentine Republic, ¶¶359-63; Siemens v. Argentina, ¶¶353-54; CME v. Czech Republic, ¶618. 
167 ARSIWA, Art. 36, ¶22; Yearbook of the International Law Commission, 102; Crawford, 3; Compañía del 

Desarrollo de Santa Elena v. Costa Rica, ¶¶69-70; Compañía de Aguas del Aconquija & Vivendi Universal v. 

Argentina, ¶¶8.2.9-8.2.11. 
168 Glencore International & C.I. Prodeco v. Colombia, ¶1568; Myers v. Canada, ¶309; Valores Mundiales & 

Consorcio Andino v. Venezuela, ¶691. 
169 Glencore International & C.I. Prodeco v. Colombia, ¶1568.  
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2. Should the Respondent argue that, pursuant to Art. 9.21 CEPTA, the 

“Market Value” standard applies in case the FET is breached, the Claimant 

is still entitled to import the FMV standard through the MFN clause.  

140. Investors are entitled to rely on the MFN clause to benefit from a better compensation 

standard contained in another treaty.170 As confirmed, amongst other, in CME v. Czech 

Republic:  

“The determination of compensation under the Treaty between the Netherlands and 

the Czech Republic on the basis of the ‘fair market value’ finds further support in 

‘the most favored nation’ provision […]. The bilateral investment treaty between the 

United States of America and the Czech Republic provides that compensation shall 

be equivalent to the fair market value […]. The Czech Republic therefore is obligated 

to provide no less than ‘fair market value’ to Claimant in respect of its 

investment”.171 

141. Here, the CEPTA contains the MFN clause in Art. 9.7, and the Respondent is obliged to 

accord to the Claimant “treatment no less favorable than the treatment in accords in like 

situations to investors of a third country”.172  

142. At the same time, the Arrakis – Mekar BIT stipulates that compensation to the investor 

“shall be equivalent to the fair market value of the investment”.173  

143. Consequently, the compensation should be calculated based on the FMV of the 

investment.  

 
170 Newcombe/Paradell, 321-398; Max Bonnell, 261; Reisman/Crawford, ¶500; CME v. Czech Republic, ¶500; 

Maffezini v. Spain. 
171 CME v. Czech Republic, ¶500.  

172 Art. 9.7 CEPTA.  

173 Art. 13 2006 Arrakis – Mekar BIT.  
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3. The FMV standard applies to the calculation of compensation due for the 

breach of the FET 

144. Contrary to the Respondent’s potential arguments, investment tribunals feel inclined to 

apply the FMV standard in deciding on compensation due for he breaches of the FET.174 

The doctrine also supports this approach.175  

145. In SolEs Badajoz v. Spain, the tribunal applied the FMV standard to determine the amount 

by which the investment’s value decreased due to the breach of the FET:  

“Taking into account the evidence before it, including evidence not specifically 

addressed above, the Tribunal finds that Respondent's breach of its fair and equitable 

treatment obligation reduced the fair market value of Claimant's investment by EUR 

40.98 million”.176  

146. Another tribunal stated:  

“Fair market value is indeed the applicable Treaty guideline for measuring damages 

in cases of expropriation. However, […] this Tribunal is faced with the problem of 

whether […] fair market value, can be applied to situations not amounting to 

expropriation. […] the Tribunal believes that in this case it is appropriate to apply 

the fair market value to the determination of compensation”.177 

147. In the case at hand, while, admittedly, the CEPTA does not extend the application of the 

FMV standard to breaches of the FET, such an application would not contradict the 

international investment arbitration practice.  

148. Ergo, the Tribunal should not be hesitant to base its decision on compensation on the 

FMV standard. 

 
174 El Paso v. Argentina, ¶703; Azurix v. Argentina (I), ¶424; CMS Gas Transmission Company v. Argentina, 

¶410; Enron, Ponderosa Assets, L.P. v. Argentina, ¶¶362-363; EDF v. Argentina, ¶1209; Gold Reserve v. 

Venezuela, ¶681. 
175 Marboe, ¶5.78, ¶3.710; Redfern/Hunter, ¶8.162; McLachlan, ¶9.32.  

176 SolEs Badajoz v. Spain, ¶541.  

177 Enron, Ponderosa Assets, L.P. v. Argentina, ¶¶362-363.  
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4. In any case, the FMV standard applies as the Respondent’s breach of the FET 

led to the loss equivalent to the total loss of investment 

149. Investment tribunals are unanimous that compensation calculated based on the FMV of 

the investment should be awarded in all cases when the breaches of the treaty have led to 

a loss equivalent to the total loss of investment.178  

150. Importantly, tribunals apply the FMV standard to the calculation of compensation when 

a “cumulative nature of breaches” of the FET takes place.179 Another circumstance to 

consider is whether the breaches of the FET standard caused significant detriment to the 

investment. As expressly stated in Sempra v. Argentina:  

“[…] compensation is the appropriate standard of reparation in respect of breaches 

other than expropriation, particularly if such breaches cause significant disruption 

to the investment made. In such cases it might be very difficult to distinguish the 

breach of fair and equitable treatment from indirect expropriation or other forms of 

taking and it is thus reasonable that the standard of reparation might be the same”.180 

151. A similar reasoning was made in Gold Reserve v. Venezuela:  

“As the consequence of the serious breach in the present situation was to deprive the 

investor totally of its investment, the Tribunal considers it appropriate that the 

remedy that would wipe-out the consequences of the breach is to assess 

compensation using a fair market value methodology. … The Tribunal therefore finds 

that this methodology should be applied, with a valuation date as at 14 April 

2008”.181 

152. In the case at hand, all mentioned circumstances are present. A cumulative number of the 

Respondent’s breaches took place, which caused a significant disruption to the 

Claimant’s investment, practically leading to the Claimant’s total loss of the 

investment.182  

 
178 LG v. Argentina, ¶35; CMS Gas Transmission Company v. Argentina, ¶410; Vivendi III, Award, ¶8.2.8.  

179 CMS Gas Transmission Company v. Argentina, ¶410; Enron, Ponderosa Assets, L.P. v. Argentina, ¶¶  

362-363.  
180 Sempra v. Argentina, ¶403.  

181 Gold Reserve v. Venezuela, ¶681.  
182 See above, ¶89. 
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153. Therefore, the FMV standard should apply in the process of calculation of compensation 

due.  

B. THE TRIBUNAL SHOULD AWARD THE COMPENSATION OF USD 700 M AS OF THE DATE 

THAT PRECEDED THE RESPONDENT’S BREACH 

1. The Claimant is entitled to compensation amounting to USD 700 mln. 

154. The World Bank Guidelines on the Treatment of Foreign Direct Investment and case 

practice define the FMV as: 

“the price, expressed in terms of cash equivalents, at which property would change 

hands between a hypothetical willing and able buyer and a hypothetical and able 

seller, acting at arm's length in an open and unrestricted market, when neither is 

under compulsion to buy or sell and when both have reasonable knowledge of the 

relevant facts”. 183 

155. When a BIT is silent on determining the valuation date for the calculation of 

compensation, such date is determined based on the customary international law principle 

of full reparation, as envisaged in the Chorzów case184 and numerous investment 

arbitration awards.185  

156. The valuation date must reflect the value of the investment that would have been but for 

the State’s actions.186  

157. In the case at hand, the price of investment determined in an open and unrestricted market 

and before the Respondent’s breaches, constitutes USD 1,100 m.187 The Claimant notes 

that a potential transaction between the Claimant and Hawthorne Group LLP is to be 

disregarded for valuation purposes, as the Respondent may contend that such transaction 

was not arm’s length. The Respondent paid the Claimant USD 400 mln.188 

 
183 Azurix v. Argentina (I), ¶424; Enron, Ponderosa Assets, L.P. v. Argentina, ¶361; National Grid v. Argentina; 

Guidelines on the Treatment of FDI. 
184 Chorzów case. 

185 ADC v. Hungary, ¶¶483-484 and 497; Siemens v. Argentina, ¶352; Yukos Universal Limited v. Russia, 

¶1765; Ioannis Kardassopoulos v. Georgia, ¶¶507-513. 
186 Ioannis Kardassopoulos v. Georgia, ¶517.  

187 Annex IX, 57.  

188 Response to the Notice of Arbitration, ¶21.  
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158. Consequently, the Respondent should pay the Claimant the outstanding amount of USD 

700 mln.  

2. The amount of compensation cannot be reduced as there is no contributory 

fault present.  

159. Art. 39 ARSIWA determines the notion of contributory fault as:  

“contribution to the injury by wilful or negligent action or omission of the injured 

State or any person or entity in relation to whom reparation is sought”.189 

160. As the definition already confirms it, only willful or negligent actions or omissions may 

amount to a contributory fault.190 

161. The contributory fault takes place if the claimant directs violent actions acts in violation 

of Ecuadorian criminal law191 or fails to obtain necessary licenses192 or violates tax law.193 

162. Nothing even remotely similar takes place in the case at hand. The Claimant was engaging 

in the entrepreneurial activity and had it not been for the Respondent’s actions, the value 

of the investment would not have been significantly diminished. 

163. Therefore, the amount of compensation cannot be reduced as there is no contributory fault 

present. 

164. In conclusion, the Tribunal should order the Respondent to pay the Claimant USD 700 

million of compensation, as calculated pursuant to the “Fair Market Value” standard. 

  

 
189 ARSIWA, Art. 39. 

190 Ahmad, 917-935; Marboe, ¶3.243.  

191 Copper Mesa Mining v. Ecuador, ¶6.100. 

192 Bear Creek v. Peru, ¶3. 

193 Burlington Resources v. Ecuador, ¶¶577-580 and n. 1113. 
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PRAYER FOR RELIEF 

165. For all the reasons stated above, Claimant respectfully requests this Tribunal to find that: 

I. The Tribunal has jurisdiction under Chapter 9 CEPTA; 

II. The Tribunal should grant the leave for filing CBFI’s amicus submission and reject 

EA’s amicus submission; 

III. The Respondent has violated Art. 9.9 CEPTA; 

IV. The Tribunal should order the Respondent to pay the Claimant USD 700 million of 

compensation, as calculated pursuant to the “Fair Market Value” standard. 

 

Respectfully submitted on 16 September 2021 

 

by 

Team MBAYE 

 

On behalf of Vemma Holdings Inc. 
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