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STATEMENT OF FACTS 
 

Parties to the Dispute 

1. Vemma Holdings Inc. (“Vemma”) is an airline holding company incorporated 

pursuant to the laws of the Commonwealth of Bonooru (“Bonooru”). 

2. The Commonwealth of Bonooru (“Bonooru”), is a developing country, with crude oil 

and natural gas dominating Bonooru’s exports. The Civil Aviation Authority (the 

“CAA”), an arm of Bonooru’s Ministry of Transport and Tourism, regulates all civil 

aviation. 

3. The Federal Republic of Mekar (“Mekar”) sits approximately 1,600 km to Bonooru’s 

south. Until 2003, Mekar’s civil aviation industry consisted of Aer Caeli and Caeli 

Airways JSC (“Caeli Airways” or “Caeli”) 

4. In April 2014, Mekar and Bonooru signed the Comprehensive Economic Partnership 

and Trade Agreement (CEPTA). The agreement entered into force on 15 October 

2014. Mekar and Bonooru agreed to terminate the pre-existing BIT on 15 October 

2014. 

Origin of the Dispute 

1. Vemma Acquires Caeli 

1. As part of a privatisation program, Mekar decided to sell a controlling stake in the 

State-owned Caeli Airways, setting up a competitive bidding process. 

2. Vemma’s bid was successful and on 5 January 2011, Vemma acquired an 85% stake 

in Caeli Airways. Mekar maintained 15% ownership through Mekar Airservices Ltd. 

Mekari officials cited Vemma’s competitively priced bid and membership in the 

prestigious Moon Alliance as reasons for choosing Vemma to turn Caeli Airways into 

a profitable enterprise. 

   2. Vemma Turns Caeli into a Profitable Airline 

1. Within three short years of taking over the control and management of Caeli, Vemma 

turned Caeli into a venture generating net profit as Caeli Airways’ pricing strategy 

expanded its consumer base. 
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  3. Mekar Violates The CEPTA 

1. The Competition Commission of Mekar (the “CCM”) initiated an investigation 

against Caeli Airways in violation of Mekari law and the CEPTA. Under the 

Monopoly and Restrictive Trade Practice Act, as Amended in 2009, the CCM was not 

permitted to initiate an investigation against Caeli Airways when Caeli’s market share 

was only 43%. This yielded fines associated with the first CCM investigation, along 

with the consequence of the second investigation that was requested by Caeli 

Airways’ competitors. As part of these investigations, the CCM also placed airfare 

caps on Caeli Airways.  

2. In late 2016, the Mekari MON began to rapidly decline in value. Despite the quickly 

changing value of the Mekari currency, the CCM continued to require Caeli Airways 

to abide by the now unnecessary airfare caps. Moreover, Mekar required Caeli 

Airways to price its services in MON despite the constantly fluctuating price of the 

currency. Due to the long-term outlook of the airline industry, this change hurt Caeli 

Airways’ profitability. 

3. Mekar alleviated the economic harm only for Caeli Airways’ competitors, which hurt 

Caeli Airways’ market position further. On September 25, 2018, Mekar’s President 

passed Executive Order 9-2018 which granted subsidies for airlines operating in 

Mekar. Nevertheless, Executive Order 9-2018 denied subsidies to Caeli Airways 

because Bonooru owns a significant stake in Vemma, despite the fact that other non-

State-owned airlines in Mekar received greater subsidies from their home 

jurisdictions. 

4. Caeli Airways fought these illegal actions in Mekari courts, but Mekar’s courts were 

underfunded, leading to significant delays in hearing urgent matters. Subsequently, 

Caeli’s claims on the merits were dismissed prematurely and Caeli Airways suffered 

in the interim. As a result, Vemma decided to sell its stake in Caeli Airways. 

5. Vemma acquired a bona fide offer from a third party, Hawthorne Group LLP, to buy 

Vemma’s stake in Caeli. Under the Shareholders’ agreement between Vemma and 

Mekar Airservices Ltd., Vemma was required to offer Mekar Airservices Ltd. the 

right to purchase the shares at the price offered by the Hawthorne Group. Mekar 

Airservices disputed the validity of the Hawthorne Group’s offer due to the 

Hawthorne Group’s Moon Alliance membership. Mekar Airservices instead offered a 

significantly lower price for Vemma’s stake in Caeli Airways. 
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6. The dispute over the validity of the Hawthorne offer was submitted to arbitration 

under the rules of the Sinnoh Chamber of Commerce with the seat of the arbitration in 

Sinnoh. Mr. Rett Eichel Cavannaugh was selected as the sole arbitrator by the SCC 

Secretariat, given that the parties failed to agree on the candidacy of the arbitrator in 

good time. This occurred in the context of the subsequent challenge of Mr. 

Cavannaugh by Vemma on the grounds of his lack of impartiality, which was later 

confirmed by the relevant materials released by the Centre for Integrity in Legal 

Service (the “CILS”) in its report dated 14 June 2020. Mekar Airservices Ltd. 

requested the sole arbitrator to declare the Hawthorne Group’s offer untenable under 

Article 39(1)(a) of the Shareholders’ Agreement. Mekar Airservices in essence sought 

to exclude the possibility of a bona fide third party purchasing Vemma’s investment 

for a reasonable price in order to force the investor to sell its stake to it at a fire sale 

price, as became plainly obvious soon after. 

7. On 9 May 2020, Mr. Rett Eichel Cavannaugh released the award, ruling in favour of 

Mekar Airservices. The arbitrator’s reasoning hinged on the unsupported finding that 

the Hawthorne Group’s offer was not an arm's length offer, given that the latter was 

“affiliated with Vemma” by virtue of their membership in the Moon Alliance. 

Immediately following the decision, Mekar Airservices sought to enforce the award in 

Mekar. 

8. Following the release of the final award, the CILS issued a report showing that Mekar 

Airservices engaged in fraud and corruption by bribing Mr. Cavannaugh. Due to this 

revelation, Vemma approached a Sinnoh court seeking to set aside the award. On 1 

August 2020, the Supreme Arbitrazh Court of Sinnograd set aside the 9 May 2020 

award on the grounds that the award was tainted with corruption, which violated the 

public policy of Sinnoh. 

9. Despite the award being set aside in Sinnoh, Mekar’s courts enforced the award on 23 

August 2020. Enforcing an award that had been set aside at the seat of the arbitration 

grossly violated international conventions and agreements to which Mekar is party, as 

well as Mekar’s own domestic law. Vemma tried to appeal this unjust decision, but 

was ultimately forced by the outcome of these decisions to sell its shares at the rate 

offered by Mekar Airservices. 

10. The actions undertaken by Mekar, and by organs of the Mekari State, caused 

Vemma’s investment to depreciate in value.Vemma obtained a buyer to cut its losses 

but instead of allowing it to cut its losses, Mekar’s courts further compounded them 
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by enforcing a tainted award and impelling Vemma to sell its stake far below a fair 

market value. After consistently being denied justice, and with no alternatives, 

Vemma commences these arbitral proceedings. 

The Notice of Arbitration  

1. Consequently, Vemma submits to arbitration through the Notice of Arbitration 

concerning the alleged unfair treatment of Vemma’s investment in Caeli Airways JSC 

by the courts, the administrative bodies, and the government of Mekar.  
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ARGUMENTS  
I. Claimant has standing to bring a claim: 

 
1. For the Tribunal to have jurisdiction over the present claim, it needs to be proved that 

Claimant’s investment is protected under the provisions of CEPTA [A] and that the 

jurisdictional requirements under ICSID AF Rules are present [B]. Claimant submits 

that both conditions are satisfied, and thus that this Tribunal has jurisdiction. 

 

A. Claimant’s investment is protected under CEPTA 

2. As Article 9.2 CEPTA sets out, the substantive protections under the bilateral agreement 

apply only to a measure adopted or maintained by a Party in its territory relating to a 

covered investment [a] by an investor of the other Party [b]. Claimant’s acquisition of 

shares in Caeli Airways satisfies both requirements. 

 

1. Claimant’s purchase of shares constitutes a ‘covered investment’ within CEPTA 

 

3. An investment is defined in Article 9.1 CEPTA as ‘every asset that an investor owns or 

controls, directly or indirectly, that has the characteristics of an investment’, such as ‘the 

commitment of capital …, the expectation of gain or profit, or the assumption of risk’. 

Article 9.1 CEPTA includes 'shares ... in an enterprise' as a recognised form that an 

investment can take under the agreement.  

 

4. Claimant’s acquisition of an 85% share in Caeli Airways constitutes the acquisition of 

‘shares … in an enterprise’, with all the typical characteristics of an expectation of profit, 

an assumption of risk, as well as the commitment of capital1. Thus, Claimant’s investment 

in Mekar constitutes a ‘covered investment’ within the meaning of Article 9.1 CEPTA.  

 

2. Claimant is an investor of Bonooru 

 

 
1 SoUF, para 26. 



17 

5. Article 9.1 CEPTA defines an investor as ‘an enterprise with the nationality of a Party or 

seated in the territory of a Party that seeks to make, is making or has made an investment 

in the territory of the other Party’. An enterprise is ‘an enterprise that is constituted or 

organised under the laws of that Party and has substantial business activities in the territory 

of that Party’.  

 

6. Claimant is an ‘investor’ of Bonooru for the following reasons. Firstly, Article 31(1) VCLT 

provides that the terms of the Treaty should be given ordinary meaning in their context and 

in the light of its object and purpose. Context includes the preamble of the Treaty2. The 

ordinary meaning of the term ‘enterprise’ includes government-owned and government-

controlled enterprises3. CEPTA’s preamble speaks of inter alia bringing economic growth 

and social benefits; creating new opportunities for workers and businesses; contributing to 

raising living standards; reducing poverty4. Article 1.3 sets the Objectives of the Treaty, 

among the others: eliminating barriers to trade in, and facilitating the cross-border 

movement of goods and services; increasing substantially investment opportunities in the 

territories of the Parties. Investments made by State-owned enterprises contribute to 

achieving these goals as much as those made by private investors5. Indeed, UNCTAD noted 

that State-owned enterprises ‘are increasingly internationalizing and becoming leading 

players in international investment’6. 

 

7. Secondly, terms of the Treaty should be interpreted in the context of investor-state 

disputes7. Most investment treaties, previously as high as 84%8, do not include a reference 

to government-owned or controlled entities within the definition of ‘investor’. Yet, that 

does not mean that government-owned entities are not covered under CEPTA. In Telenor 

for instance, no objection was raised as to whether the claimant qualified as a “national of 

another Contracting State” even though it was 75% State-owned9. The Norway-Hungary 

BIT is silent on the standing of State-owned entities. It defines the term ‘investor’ as ‘any 

 
2 Article 31(2) VCLT 
3
 Annacker, page 533; UNCTAD, page 142 

4
 CEPTA at 2490 

5
 Annacker, page 534 

6
 United Nations Conference on Trade and Development (UNCTAD), World Investment Report 2013, Global 

Value Chains: Investment and Trade for Development (United Nations 2013), 12; Poulsen, 12 
7
 Tokios Tokelés, para. 117 

8
 Shima, p.12 

9
 Telenor, para. 16, 18 
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corporation, company, firm, enterprise and association incorporated or constituted under 

the law in force in the territory of a contracting party’10. 

 

8. The unreported decision in Kalingrad Region v. Lithuania confirms that State-owned 

entities will have standing under Investment Treaties even when not explicitly referred to 

in the ‘investor’ definition. In that case, Lithuania raised the objection that the dispute 

should be handled under the State-to-State mechanism under the Treaty. The tribunal 

however decided that Kaliningrad Regional Government qualified as an investor under the 

Russia-Lithuania BIT11. That this is a correct interpretation of the term ‘investor’ is further 

evidenced by the practice of communist States, which tend not to expressly extend the 

scope of their BITs to State-owned entities12. A contrary interpretation would render the 

purpose of these Treaties void, as no investor from these States would have a standing.   

 

9. Thirdly, Article 32 VCLT provides that one can consider the circumstances of the 

conclusion of a treaty to confirm the meaning derived by application of Article 31 VCLT. 

CEPTA had been negotiated for four years13. The Mekari officials sought to produce a more 

comprehensive Treaty14 (than the antecedent BIT) – thus, a complete Treaty, addressing all 

the necessary details. In light of the circumstances of conclusion, had Mekar wished to 

exclude State-owned entities from the protection of CEPTA, it could have explicitly done 

so. Indeed, there are existing Treaties which explicitly deny standing to State-owned 

entities15.  

 

10. Finally, the definition of ‘investor’ in the 1994 BIT bears very little relevance to the 

interpretation of CEPTA. This is because the two definitions are incomparable. The 

definition in the 1994 BIT is descriptive while the one in CEPTA is not. The 1994 BIT sets 

out the requirement that the entity be ‘constituted or organized under applicable law’, but 

then lists different types of entities that are covered16. CEPTA however sets out two 

requirements only – that the entity be ‘constituted or organised under the laws of that Party 

 
10

 Norway – Hungary BIT, Article 1(3) 
11

 Hamida, pp. 22-23; Annacker, p. 536 
12

 Annacker, p. 539 
13

 SoUF 20, 32 
14

 Procedural Order No. 3, para. 14 
15

 Shima, p. 13 
16

 1994 BIT, line 2405 



19 

and has substantial business activities in the territory of that Party’17. To say that the 

difference between the two definitions implies that CEPTA does not cover State-owned 

entities would mean to say that, likewise, it does not cover privately-owned entities, or 

perhaps corporations, trusts and partnerships simply because they were omitted in the new 

definition. Such an interpretation would be absurd and would deprive CEPTA of its scope 

and purpose. The Claimant thus qualifies as an investor under Article 9.1 CEPTA. 

Therefore, Claimant’s investment in Caeli Airways satisfies all jurisdictional requirements 

under CEPTA. 

 

 

B. Claimant has standing under the ICSID AF Rules 

 
11. To establish Claimant’s standing under Article 2 ICSID AF Rules, there must firstly be 

consent [1]; secondly, jurisdiction ratione materiae [2]; and thirdly, jurisdiction ratione 

personae [3]. Claimant submits that all prerequisites are made out.  

 

1. Claimant and Respondent consented to the ICSID AF Rules 

 

12. Article 2 ICSID AF Rules requires that both parties ‘consent in writing’ to submit a dispute 

to the Centre. The Commentary to ICSID Convention highlights that such consent may 

‘result from a unilateral offer by the host State, expressed in its legislation or in a treaty, 

which is subsequently accepted by the investor’.18 As the tribunal added in Generation 

Ukraine, ‘an investor can accept an offer of ICSID arbitration contained in a bilateral 

investment treaty by instituting ICSID proceedings.’19 The same must apply to ICSID AF 

Rules since no contrary intention has been expressed. 

 

13. Mekar gave its standing consent to ICSID arbitration including the AF Rules in Article 9.17 

CEPTA. This constituted a unilateral offer by Mekar to investors from Bonooru. Claimant, 
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an investor from Bonooru, accepted that offer by filing a notice of arbitration against Mekar 

on 15 November 2020.20 Thus, the necessary consent is present.  

 

2. Claimant’s purchase of a controlling stake in Caeli Airways constitutes an 

“investment” 

 

14. Article 2 ICSID AF Rules further requires an “investment” by a national of another State 

as the condition jurisdiction ratione materiae. The Commentary to ICSID Convention notes 

that a definition of investment was dropped on Broches’ insisting that ‘the precise 

delimitation of the Centre’s jurisdiction was best left to the parties.’21  

 

15. Claimant was among four companies to participate in the tendering of the privatisation of 

Caeli Airways. On 29 March 2011, Claimant entered into a Share Purchase Agreement with 

Mekar Airservices Ltd purchasing an 85% stake in the company.22 This is an investment in 

the ordinary meaning of the term. It also constitutes an investment within CEPTA (supra, 

para 3). Hence, jurisdiction ratione materiae is satisfied. 

 

3. Claimant is a “national” of another State 

 

16. Article 2 ICSID AF Rules limits the tribunal’s jurisdiction ratione personae to proceedings 

between ‘a State … and a national of another State’, provided that one State is a party to 

the ICSID Convention. ICSID AF Rules do not themselves define “national”. However, 

the objective of the ICSID AF Rules was only ever ‘to open access to the Centre in certain 

situations where the Convention’s jurisdictional requirements ratione personae and 

materiae have not been met’,23 one of those being the ‘jurisdictional gap where either the 

host State or the State of the investor’s nationality is not a Contracting State’.24 Hence it is 

appropriate and useful to make use of Article 25 ICSID Convention and case law pursuant 

thereto when dealing with ambiguous issues concerning jurisdiction under Article 2 ICSID 

AF Rules.  
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17. Respondent is a State but is not a Contracting Party to the ICSID Convention. Claimant 

submits that it is a ‘national’ of a Contracting State to the ICSID Convention: Firstly, 

jurisdiction under the ICSID Convention and its AF Rules is determined by reference to 

the date of initiating the proceedings, and Claimant was, before initiating proceedings, 

always acting in a private capacity, thus qualifying as a “national” [a]. Secondly, even if, 

arguendo, Bonooru’s increased participation in Claimant from March 2021 after initiating 

the present proceedings is relevant, Claimant still qualifies as a “national” [b].  

 

a. Claimant was during its investment in Mekar acting as a “national” 

 

18. Claimant submits that jurisdiction under the ICSID Convention and AF Rules is determined 

by reference to the date of initiating the proceedings [i] and Claimant was acting in a private 

capacity before initiating the proceedings , thus being a national [ii].  

 

i) Jurisdiction is determined when initiating the proceedings 

 

19. Article 25(2) ICSID Convention defines a national as ‘any juridical person who had the 

nationality of a Contracting State other than the State party to the dispute on the date on 

which the parties consented to submit such dispute to conciliation or arbitration’.25 This 

implies that the date to determine standing is the date that an entity initiates proceedings. 

This is confirmed by ICSID’s case law. In CSOB, the claimant concluded an assignment to 

the Czech Ministry of Finance after it had initiated ICSID proceedings. This had the effect 

of assigning to the State all claims against the Slovak Republic. In rejecting an argument 

that this assignment transformed the Czech Republic into ‘the real party in interest’, the 

tribunal emphasised that ‘the determination whether a party has standing in an international 

judicial forum for purposes of jurisdiction to institute proceedings is made by reference to 

the date on which such proceedings are deemed to have been instituted’.26 It concluded that 

it had ‘jurisdiction to hear th[e] case regardless of the legal effect, if any, the assignments 

might have had on Claimant’s standing had they preceded the filing of the case.’27  
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20. Claimant instituted proceedings by filing a notice of arbitration against Mekar on 15 

November 2020. The entirety of Claimant’s investment and activities in Mekar preceded 

this date. It was only four months later, on 2 March 2021, that Claimant underwent 

restructuring, with Bonooru increasing its shareholding.28 Since the instituting of 

proceedings preceded this process, the jurisdiction of the Tribunal must be ascertained by 

reference to the state of affairs prior to Claimant’s restructuring. 

 

ii) Claimant was acting as “national” before initiating proceedings 

 

21. There exists no case law dealing with the application of Article 2 ICSID AF Rules to State-

owned entities. However, there is nothing to suggest that the approach to such entities under 

Article 2 ICSID AF Rules is any different to its equivalent (“national of another 

Contracting State”) in Article 25 ICSID Convention. The travaux preparatoires to the 

ICSID Convention clarifies that State-owned entities were never meant to be excluded from 

ICSID’s scope.29 Broches set out that a ‘government-owned corporation should not be 

disqualified as a ‘national of another Contracting State’ unless it is acting as an agent for 

the government or is discharging an essentially governmental function’.30 This test was 

endorsed by the tribunals in both CSOB31 and Beijing32. The term ‘national’ remains 

however subject to customary principles of treaty interpretation, the Broches test being only 

an elaboration of the term when faced with State-owned entities. Article 31 VCLT requires 

treaty provisions to be interpreted with their ordinary meaning in light of a treaty’s object 

and purpose. Article 32 further permits recourse to travaux preparatoires of a treaty where 

a provision’s meaning remains ambiguous or to be confirmed. 

 

22. The object and purpose of the ICSID Convention was to foster a favourable climate for 

international investment for the economic development of less developed parts of the 

world.33 Broches and the President of the Committee of the Whole, confirmed that the 

intention was that a ‘national’ be ‘broadly defined’, so that it would be up to States to 
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‘decide what classes of disputes are suitable or unsuitable for conciliation and arbitration’.34 

Since ‘the aim of the Convention was to attract foreign capital’, this ‘would be achieved if 

as many companies as possible would avail themselves of the arbitration facilities of the 

Center’.35 As a result, although sovereign investment is excluded from the scope of ICSID, 

the same is not true for investment by State-owned entities, which possess separate legal 

personality under international law. Therefore, to give effect to ICSID Convention’s object 

and purpose, and the intentions expressed in the travaux preparatoires, the Broches 

exceptions to the general rule of standing for State-owned entities must be interpreted 

narrowly.  

 

23. Such an approach is further supported by practical reasons. If it were held that Claimant on 

the present facts was excluded from ICSID’s scope, this would result in the exclusion of 

virtually all State-owned companies. Such a narrow interpretation would, firstly, give rise 

to outright discrimination against countries of State capitalism, such as China, and in the 

present case Bonooru. This would go against principles of a free and open market that the 

World Bank and ICSID support. Secondly, it would deprive the world economies of large 

inflows of capital and economic growth. Indeed, it has been recognised that ‘SOEs are 

capable of playing entirely positive roles in the global economy by providing equity 

injections into troubled institutions and stabilizing financial markets’36. Therefore, while 

the application of the Broches test might sometimes lead to a lack of standing, this should 

happen in quite exceptional cases only.  

 

24. Considering this, Claimant submits that it has standing since it was neither acting as an 

agent for Bonooru [(1)], nor has it exercised essentially governmental functions [(2)].  

 

(1) Claimant was not acting as an agent of Bonooru 

 

25. The agency component of the Broches test ‘focuses on the degree to which the state has 

directed a SOE’s investment actions or investment activities.’37 It is clear from the decision 

in CSOB that share ownership on its own is not enough to make a company an agent of the 
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State. In that case, the Czech Republic owned 65% of the company, but the tribunal still 

treated the company as a ‘national’ under Article 25 ICSID Convention. Similarly, the 

tribunal in Beijing concluded that ‘overall control’ by the State over the company in 

question is not enough. Instead, the question is whether the company acted as agent of the 

State in the context of the specific investment.38  

 

26. The tribunal in Beijing also noted that agency is a mirror image of Article 8 ARSIWA.39 

Since the ICSID Convention and the AF Rules are not a ‘self-contained, stand-alone legal 

framework’, they ‘must be “integrated” with underlying principles of international law in 

order to fill its gaps’.40 Hence, customary law on State responsibility may guide this 

analysis. Under Article 8 ARSIWA, a private person will be considered an agent of the 

State ‘if the person or group of persons is in fact acting on the instructions of, or under the 

direction or control of, that State in carrying out the conduct’. It is thus necessary to show 

that the private person ‘directed or controlled the specific operation’,41 or the investment in 

the present case. As the ILC Commentary and the ICSID tribunal in EDF have put it, 

Bonooru must have used its ownership interest ‘in order to achieve a particular result’.42 

This can be shown by ‘identify[ing] specific directions evidencing a high degree of control 

over critical investment decisions’, witnessed in ‘state mandates, directives, legislation or 

decrees specially directing the investment’.43  

 

27. Respondent may demonstrate some, overall control by Bonooru over Claimant, through 

factors such as the ownership interest44 or the repeated subsidies.45 It may furthermore point 

to the Prime Minister’s Statement as well as the Constitutional Court’s judgement affirming 

the power by Bonooru to exercise control and direction over the company.46  However, 

none suffices to make Claimant an agent of Bonooru.  The facts fail to demonstrate that 

Claimant was under the direction and control of Bonooru in the management of its 

investment in Caeli Airways. In other words, neither some general control nor the power to 
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direct are enough absent positive evidence of actual influence and direction. There exists 

however no such evidence. There exist no mandates, directives, decrees or legislation 

directing the investment, nor is there any other proof, or even indication, of direction. 

Instead, similar to Beijing, the evidence shows that Claimant was run as a commercial 

company following an open tender in competition with other companies. As a result, 

Respondent’s claim that Claimant acted as agent of Bonooru in its investment in Caeli 

Airways is based on nothing more than assumptions and speculation. Therefore, it must 

fail and Claimant must be found not to have acted as agent of Bonooru. 

 

(2) Claimant was not exercising governmental functions of 

Bonooru 

 

28. The “governmental functions” limb of the Broches test ‘focuses on the degree to which a 

SOE may be performing investment activities with elements of governmental or regulatory 

authority’.47 This is the mirror image of Article 5 ARSIWA. To be attributed to the State 

an entity must thus be empowered by the law of the State to exercise elements of 

governmental authority,and must have exercised this governmental authority in the 

particular instance.48 In the context of ICSID, tribunals have chosen a focus on the nature 

of activities. In CSOB, the tribunal held that though ‘it cannot be doubted that in performing 

the above-mentioned activities, CSOB was promoting governmental policies or purposes 

of the State, the activities themselves were essentially commercial rather than governmental 

in nature’.49 Thus, it was not exercising governmental functions.  This interpretation 

construes the exceptions in the Broches test narrowly and is thus in line with the ICSID 

Convention’s object and purpose. In determining the nature of an activity ‘acts that may 

be, and often are, performed by private actors and which are detached from any exercise of 

governmental authority are likely to be found to be commercial acts.’50   

 

29. Claimant entered into a share purchase agreement to buy an 85% stake in Caeli Airways to 

run it as a commercial enterprise. The commercial nature of the undertaking was evident 
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from the start by its participation in an open tender to acquire a share of the company51, and 

later by its being run for profit. Caeli Airways had increased the percentage of Mekari 

citizens flying the airline from 15-20% before Claimant’s investment, to 35% after the 

investment by 2014.52 Indeed, in 2016, Caeli Airways became the only consistently 

profitable carrier over half the routes to and from Phenac International Airport.53 The 

investment into Caeli Airways, as well as the running of a profitable airline, is something 

that can be and is often performed by private actors and is thus commercial in nature.  

 

30. Even if, arguendo, the purpose of the activity was found to be relevant, Claimant still did 

not discharge elements of governmental authority in Mekar. Merely because some of a 

company’s activities are governmental in purpose, it does not mean that all of them are. In 

EDF, for example, the tribunal drew a distinction between a company’s ‘public property at 

the airport (such as runways, embarking or disembarking platforms or taxiways’) which 

was held under a concession with the Ministry of Transportation, and the company’s 

‘private property which is part of its own patrimony (such as all retail and other commercial 

spaces at the airport)’.54 The former was attributable to the State as an exercise of delegated 

governmental authority, the latter instead was a purely commercial investment aimed ‘at 

the better exploitation by [the company] of commercial spaces’.55  

 

31. Like the distinction drawn by the tribunal in EDF, it is necessary to distinguish between 

Claimant’s activities within and outside Bonooru. While the purpose of the Claimant’s 

activities in Bonooru might have been to some extent ensuring compliance with Bonooru’s 

obligations under Article 70 of CAB, there is nothing to suggest that the purpose of 

Claimant’s investment in Mekar was fulfilling governmental functions. Claimant’s 

investment activities in Mekar, specifically in Caeli Airways, were at all times ‘performed 

in pursuit of corporate objectives of a commercial company with the view to making 

profit’.56 Thus, in the absence of the contrary evidence, Claimant was not exercising 

elements of governmental authority in Mekar. It therefore falls within neither exception 

under the Broches test and the Tribunal has jurisdiction under the ICSID AF Rules. 
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b. Claimant remains a “national” in the present proceedings 

 

32. Even if events following November 2020, i.e., the date of initiation of proceedings may be 

considered, it remains that the Tribunal has jurisdiction over the present proceedings. In 

CSOB, where a State itself was assigned all the company’s claims, the tribunal left open 

the question of whether, even if those assignments had preceded the filing of the case, it 

would have had jurisdiction.57 In Rumeli, a company was wholly taken over by the Turkish 

State before the initiation of proceedings and no longer active in the telecommunications 

business, the claim was funded and directed by the Turkish State, and it was designed to 

recoup a large amount of money for the Turkish treasury.58 Despite those facts, the tribunal 

held that it had jurisdiction to hear the case under Article 2 ICSID Convention since it found 

that the new managers merely ‘carried out the previous management commercial plans and 

started ICSID arbitration’.  

 

33. Notwithstanding Claimant’s restructuring in March 2021 resulting in increased share 

ownership by Bonooru, the replacement of the board of directors, as well as equipment of 

the legal team with lawyers from Bonooru’s justice department, Claimant remains a 

“national” within Article 25 ICSID AF Rules.59  The present proceedings were brought by 

Claimant, its new management merely continuing the previous management's commercial 

plans to resolve this dispute through ICSID. In bringing these proceedings, Claimant is not 

carrying out governmental functions nor is it acting as agent of Bonooru. Instead, it is acting 

in a strictly commercial capacity to recover money for its shareholders’ losses due to 

Respondent’s arbitrary and discriminatory acts. Therefore, Claimant always acted and 

continues to act as “national” of Bonooru within Article 2 ICSID AF Rules. Hence 

Claimant is (1) protected under CEPTA, and (2) has standing to bring a claim under ICSID 

AF Rules. Therefore, the Tribunal has jurisdiction to hear the present proceedings. 
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II. Admissibility of AMICI submissions. 

 
44. Three instruments apply to the determination of admissibility of amicus submissions in this 

dispute: Article 9.19(3) of CEPTA, Article 41(3) of the ICSID AF Rules and the 

UNCITRAL Rules on Transparency. It is submitted that CEPTA is the governing authority 

regarding the admissibility of amici submissions. According to the International Centre for 

the Settlement of International Disputes, in ‘treaty-based cases, the relevant treaty rules 

will prevail, failing which ICSID Rules on Transparency will apply.’60 Hence, ICSID AF 

Rules take a supplementary role to the criteria contained in CEPTA. The issue of whether 

it is CEPTA’s or UNCITRAL’s wording that applies, is a matter of treaty interpretation, 

i.e., of Article 9.20(6) CEPTA.61 This provision allows Mekar to request the ‘application’ 

of the UNCITRAL Rules to the admissibility of amici submissions.62 However, it is unclear 

whether ‘application’ means that the UNCITRAL Rules on Transparency are to chiefly 

govern the admissibility of amici submissions or merely act to supplement CEPTA. 

 

45. It is submitted that the UNCITRAL Rules only apply to CEPTA as a supplementary 

measure. Neither the ordinary meaning of the term ‘application,’ nor CEPTA’s object and 

purpose shine light on the meaning of Article 9.20(6). Its travaux preparatoires is not 

readily available. The context is however determinative. Since Article 9.19(3) CEPTA 

contains its own criteria for the determination of amicus submissions, Claimant submits 

that Article 9.20(6) CEPTA merely provides for the UNCITRAL Rules to take a 

supplementary role. Therefore, the applicable authority to determine whether to grant leave 

to file amicus submissions is contained in Article 9.19(3) CEPTA, as supplemented by 

Article 41(3) ICSID AF Rules, and the UNCITRAL Rules on Transparency.  

 

46. Even if the Tribunal chooses to rely on authority other than CEPTA as the chiefly 

applicable authority, the acceptance of amicus curiae submissions has become so consistent 

across various ‘arbitral fora and various sets of arbitration rules as to become an accepted 
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feature of investor-state arbitration.63 In light of the principle of effective interpretation 

(“l’effet utile”),64 Claimant further submits that the 2006 reforms to ICSID Convention that 

resulted in the incorporation of Article 37(2) and its corollary Article 41(3) in the ICSID 

AF Rules are best interpreted in ways that facilitate the ability of non-disputing parties to 

make useful written submissions to ICSID tribunals.65 

 

47. As a result, Claimant submits that the Tribunal should grant the Consortium of Bonooru 

Foreign Investors (CBFI) leave to file amicus curiae submissions [A], but that it should bar 

the External Advisors to the Committee on Reform of Public Utilities (CRPU)’s application 

to file amicus curiae submissions [B].  

 

A. CBFI should be granted leave to file amicus curiae submissions 

 

48. CBFI is a non-profit industry association representing Bonoori investors in the Greater 

Narnian Region. It is the national leader in public policy advocacy on business issues and 

aims to facilitate the growth of the Region. Given its background it can provide a deeper 

insight into the underlying business climate in Bonooru, as well as the Greater Narnian 

Region, allowing it to highlight the relationship between corporate governance framework 

and standing under ISDS, and thus also of the practical consequences the choices by the 

Tribunal in this decision might have on the Region as a whole.  

 

49. Article 9.19(3) CEPTA allows a tribunal to accept and consider amicus submissions if they 

deal with ‘a matter of fact or law within the scope of the dispute’ [1] that ‘may assist the 

tribunal in evaluating the submissions and arguments of the disputing parties’ [2], provided 

that the amici have a ‘significant interest in the arbitral proceedings’ [3]. Furthermore, a 

tribunal must ‘ensure that the submissions do not disrupt or unduly burden the arbitral 

proceedings, or unfairly prejudice any disputing party’ [4]. If those conditions are present, 

a tribunal ‘may accept and consider’ such submissions, i.e., it remains at the discretion of 

the tribunal. The tribunal may thus also consider the public interest in the dispute and in 

transparency in the arbitral proceedings. [5]. Claimant submits that CBFI’s submissions 
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satisfy all applicable conditions as well as factors, and that leave to file its submissions 

ought therefore to be granted. Claimant also submits that independence is not relevant, but 

even if it were, CBFI’s submissions ought still to be allowed [6]. 

 

1. CBFI’s submissions concern matters of fact within the scope of the dispute 

 

50. This criterion is intended to ‘avoid the unnatural broadening of the scope of the dispute by 

non-disputing parties.’66 Jurisdictional matters can indeed raise ‘matters of public interest 

in themselves, on which non-disputing parties might be well-placed to provide assistance 

and perspective or insights beyond those of the disputing parties.’67 

 

51. CBFI’s submissions address matters of fact within the scope of the dispute. Respondent has 

challenged the jurisdiction of the Tribunal based on an apparent lack of jurisdiction ratione 

personae, given the partially public nature of Claimant. This Tribunal will thus necessarily 

apply different legal tests in determining whether it has jurisdiction. When assessing, for 

example, whether in applying the Broches test, the purpose of an activity be considered, 

policy considerations as set out by CBFI shall prove relevant to the Tribunal’s application 

of those rules. Therefore, CBFI’s submissions do not introduce new issues that could 

‘unnaturally broaden’ the scope of the dispute. Any submissions made are thus done to 

assist the Tribunal in addressing matters of fact and law within the scope of the dispute.68  

 

2. CBFI’s submissions concern matters of fact that may assist the Tribunal in 

evaluating the submissions and arguments of the disputing parties 

 

52. UNCITRAL Rules on Transparency and Article 41(3) of the ICSID AF Rules supplement 

CEPTA by specifying that assistance may take the form of ‘bringing a perspective, 

particular knowledge or insight that is different from that of the disputing parties.’. In other 

words, amici may assist ‘by providing the [tribunal] with arguments, perspectives, and 

expertise that the litigating parties may not provide’ or going beyond what has been 
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provided. What counts as something that has not been provided or ‘different’ must be 

interpreted widely.69 

 

53. CBFI will assist the Tribunal by raising the necessary awareness, background to, and 

possible consequences of the Tribunal’s decision on whether to allow standing State-owned 

entities, like Claimant. CBFI, as representative of a large group of investors in the Greater 

Narnian Region, can provide deeper knowledge on the free-market principles and the 

regulatory framework guiding the Greater Narnian Region’s landscape, the importance of 

State-owned entities to the Region’s development, and the wide-reaching consequences of 

a lack of investment protection for such government-owned entities on the economic 

development of the Region as a whole. In rendering the Tribunal cognisant to these 

consequences, CBFI assists the Tribunal with different information from the disputing 

parties that will help the Tribunal to evaluate the disputing parties’ submissions. This will 

allow the Tribunal to reach a decision that is compatible with the applicable law and would 

avoid a significant economic backlash in the Greater Narnian Region.  

 

54. International investment law should encourage the development of robust, transparent 

regulatory regimes that can signal a shift to a more democratic government.70 CBFI will 

make its submissions against this backdrop to shine a light on a positive post-colonial 

regulatory trajectory that favours growth. The Tribunal’s determination of its own 

jurisdiction could impact a positive post-colonial growth trajectory in Mekar.71 This 

provides the Tribunal with factual information within the scope of the jurisdictional matters 

of this dispute and will assist in the determination of their own jurisdiction.72 These factual 

matters provide the Tribunal with information within the scope of the dispute and will assist 

it in the determination of their own jurisdiction.  

 

3. CBFI has a significant interest in the arbitral proceeding 

61. To demonstrate a significant interest, an ‘applicant needs to show that he has more than a 

“general” interest in the proceeding’.73 Any entity that has been directly or indirectly 
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impacted by the proceedings will have a significant interest in them.74 This means it must 

demonstrate that the outcome of the proceeding may have a direct or indirect impact on the 

rights or principles it represents and defends.75 

 

62. CBFI has a significant interest in the stability and reasonableness of the investment 

protection regime in Mekar – especially in relation to the availability of dispute resolution 

for state-related entities under CEPTA. If the Tribunal denied jurisdiction, it would endorse 

an arbitrary process of carving out enterprises with any link to a home state. Given that this 

form of enterprise is a model that underpins the economies of not just Bonooru, but most 

nations in the Greater Narnian region, there exists a direct affront not only to the principles 

of innovation and growth through a stable ISDS regime but also to the very investment 

rights defended by CBFI itself.  

4. CBFI does not unduly burden or prejudice the parties and the proceedings 

63. Vemma Holdings Inc. reiterates that CBFI does not unduly burden or prejudice them. CBFI 

has complied with all requirements of amici under CEPTA and the ICSID AF Rules, 

responded directly to the call in Procedural Order No. 1 and has made all the relevant 

disclosures. Therefore, CBFI is compliant with Article 4 of the UNCITRAL Rules on 

Transparency in Treaty-based Investor-State Arbitration as provided for in Article 9.20(6) 

of CEPTA. There is moreover no evidence that CBFI’s participation would impose 

significant time and money costs.  

64. It is the Tribunal’s prerogative to ensure that these submissions do not unfairly burden or 

prejudice either party, thus the Tribunal should place the onus on the Respondent to show 

that amici are unduly burdening or unfairly prejudicing a disputing party. If amici had to 

discharge that burden instead, it would create precedent for the imposition of a significant 

obstacle to amicus curiae participation in investor-state arbitration and would impact the 

need for transparency and accessibility in investor-state arbitration.76 The Respondents 

were given an opportunity to raise objections to amici’s application and did not expressly 

submit that amici unfairly burdened or prejudiced their participation.77 
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5. CBFI files its submissions in pursuit of public interest(s) 

65. A public interest requires that the ‘arbitration is likely to affect individuals or entities 

beyond the Disputing Parties’.78 Moreover, it must be taken into account, as made clear in 

Article 1(4) of the supplementary UNCITRAL Rules on Transparency, that there exists a 

‘public interest in transparency in treaty-based investor-State arbitration and in the 

particular arbitral proceedings’ themselves. Additionally, the supplementary ICSID AF 

Rules are tools that tribunals can use to find a balance between the interests of the public, 

the parties and the proceeding.79 

 

66. There is a clear public interest involved given that the decision will have an impact beyond 

the parties to the dispute. It is likely to affect both individuals and entities. It will determine 

access of countless investors to an independent and impartial dispute settlement that 

guarantees the rights of foreign investors against arbitrary acts of another sovereign. This 

will affect the economic growth, the availability of jobs and prosperity of the Greater 

Narnian region, potentially affecting individuals significantly. Therefore, in addition to the 

strong public interest in transparency in the present proceedings, there is also a public 

interest in the subject matter of the dispute itself, which CBFI is highlighting and defending 

in its submissions. 

6. The alleged lack of independence does not bar the tribunal from granting leave to 

CBFI to file its amicus submissions 

 

67. The Respondent has raised the apparent lack of independence by the applicant to deny its 

admissibility. In Bernhard von Pezold, an ICSID tribunal implied this criterion on the basis 

of Rule 37(2)(a) ICSID Convention given its wording that the amici must ‘bring a 

perspective, particular knowledge or insight that is different from that of the Parties’.80 

Article 9.19(3) CEPTA however contains no such wording, and it cannot therefore be 

implied on the same basis. Even if it is possible to imply any such criterion, Claimant 

submits that this Tribunal should not exercise its discretion to do so since it is inconsistent 

with the requirement in Article 9.19(3) CEPTA that a ‘significant interest’ by the applicant 
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34 

must be shown. This was recognised in Bernhard von Pezold itself, acknowledging a ‘latent 

tension’ but without accepting that this tension was caused by the tribunal itself in the first 

place.81 Therefore, independence should not be a relevant criterion when determining the 

admissibility of amicus submissions. 

 

68. If independence has any relevance at all then the threshold has not been met on the facts. 

In Eli Lilly, where the claimant was a member of two industry   associations   that   applied   

as   amici   to   file   briefs,   the   tribunal   held   that ‘membership of a disputing party in 

an applicant does not mean a lack of independence of the applicant per se’.82 Similarly, in 

UPS v Canada, receiving a direct payment equal to 12% of an annual budget was not 

sufficient to bar the application of amici submissions.83 Instead, the relevant question is 

‘whether a relationship of control or the determinative influence of a party to the dispute 

on the writing of an amicus brief and therefore on its content can be ascertained’,84 or 

whether the amici was not ‘sufficiently independent from the disputing parties to be of 

assistance to the Tribunal’ (i.e., as a subsidiary to the issue of assistance).85 

 

69. The services by Lapras Legal to Claimant were restricted to advising on potential litigation 

funding and funders. They themselves hold no financial interest in the outcome of the 

specific proceedings. There is no evidence that either Claimant or Lapras Legal exerted any 

influence on CBFI in relation to the amicus brief. Independence, within the relevant 

meaning in investor-State arbitration, is therefore established. Given that all prior 

conditions and criteria have been met, and CBFI’s submissions would not unduly burden 

the parties to the dispute having complied with all the requirements for amici under CEPTA 

and the supplementary ICSID AF Rules, Claimant submits that this Tribunal should grant 

its leave to file amicus submissions.  

 

 
81 ibid, para 61. 
82 Eli Lilly, para (E). 
83 UPS, Chamber of Commerce of the United States Application for Amicus Status and Amicus Submission, 

para 9 
84 Schliemann 
85 Philip Morris(Award), para 53; Eli Lilly, para (E); Sophia Lamb, Daniel Harrison & Jonathan Hew, ‘Recent 

Developments in the Law and Practice of Amicus Briefs in Investor-State Arbitration’ (2017) at 88 
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B. The Tribunal should bar the External Advisors to the Committee on Reform 

of Public Utilities (CRPU) application to file amici submissions 

 
70. Claimant submits that CRPU’s submission ought to be barred because it fails to address a 

matter within the scope of the dispute [1], it does not have a significant interest in the 

dispute [2] and it would unduly burden the parties to the dispute [3]. Since Article 9.19(3) 

CEPTA is phrased in terms of conditions rather than mere factors to be considered, the 

Tribunal’s satisfaction with either submission would result in a lack of admissibility. 

1. CRPU does not address a matter of fact or law within the scope of the dispute 

 

71. While jurisdictional issues may a priori fall within the scope of the dispute, this is only the 

case if either (1) the specific jurisdictional matter has been raised by one of the parties to 

the dispute, or (2) there exists an independent obligation on the tribunal to ascertain its 

jurisdiction and the specific jurisdictional matter raised is relevant for the tribunal’s 

jurisdiction.86 An example of the latter would be the tribunal’s decision in Infinito Gold, 

where an amici raised an objection to the ratione legis jurisdiction of the tribunal. alleging 

that the investment had been procured by corruption. Neither party in that case had raised 

any such jurisdictional concern. The tribunal allowed the amici’s submissions on the basis 

that it was under an ‘independent obligation’ to ascertain its jurisdiction.87 Importantly, 

however, the underlying BIT defined investment as ‘any kind of asset owned … in 

accordance with the [Contracting Party’s] laws.’88 

 

72. Firstly, Respondent in this case did raise jurisdictional objections. Those were, however, 

related solely to the jurisdiction ratione personae of this Tribunal. CRPU’s reference to a 

matter concerning the ratione legis jurisdiction of the Tribunal is thus outside the scope of 

the dispute as raised and consented to by both parties.  

 

73. Secondly, although the Tribunal in this case is under an independent obligation under 

Article 2 ICSID AF Rules to address and resolve jurisdictional matters, it is not under an 

independent obligation to consider the legality of the investment. The present case is 

different from Infinito Gold, since neither the ICSID (AF Rules) nor CEPTA define an 
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investment by reference to the legality under any domestic law. As a result, the ratione 

legis jurisdictional matters raised by CRPU fall outside the scope of the dispute and the 

Tribunal must deny its admissibility.  

 

2. CRPU does not have a significant interest in the arbitral proceeding 

74. CRPU only refers to a ‘public interest’ and ‘general interest’ to promote fair business 

practices, thus failing to demonstrate a significant interest in the matter. As a result, merely 

having a ‘general interest’ in ‘fair business practices’ has been found insufficient to amount 

to a significant interest.89 Additionally, CRPU active participation in the same deliberations 

that led up to Vemma’s acquisition in Caeli Airways JSC and its apparent failure to raise 

concerns at the time points strongly against a significant interest in the matter.90  

3. CRPU’s submissions unduly burden and prejudice the Claimant  

75. Finally, CRPU’s submissions would both unduly burden the parties to the dispute as well 

as the Tribunal itself, and significantly prejudice Claimant. Firstly, amicus submission 

unduly burdens the parties and the Tribunal by imposing ‘further work, time and expense’, 

submitting a matter that is wholly outside the scope of, and thus wholly irrelevant to, the 

dispute.91 

 

76. Secondly, the submission significantly prejudices Claimant because CRPU introduces a 

matter outside the scope of the dispute, which the Respondent never raised itself for 

unknown reasons. It is unclear to whom their allegations of corruption are targeted and the 

Claimant had no opportunity to investigate these allegations through disclosure or make a 

case in their defence through the cross-examination of witnesses. In essence, CRPU’s 

submissions constitute a piece of paper that might end up influencing the Tribunal’s 

decision without ever being fully raised or responded to substantively by either party. 

CRPU are attempting to behave like the Respondent’s witness, but are shielded from cross 

examination as an amici. In short, CRPU is attempting to have its cake and eat it. In 

conclusion, CRPU’s submissions do not address a matter of fact or law within the scope of 
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the dispute, they do not have a significant interest in the proceedings, and they would cause 

undue burden and prejudice. As a result, their submission ought to be barred. 
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III. Respondent has violated Article 9.9 of the CEPTA 

 
77. The Respondent has breached Article 9.9 of the CEPTA, as it infringed the minimum 

standard of fair and equitable treatment (FET). Art. 9.9 CEPTA states that Each Party shall 

guarantee FET and full protection and security to investors of the other Party in respect to 

covered investments. Of the illustrative list of conducts provided in Art. 9.9 CEPTA that 

would amount to a breach of FET, the Respondent has committed denial of justice (I), 

breach of fundamental due process (II) and arbitrary or discriminatory conduct (III).  

A. Denial of justice 

 
78. Art. 9.9(2)(a) CEPTA indicates denial of justice as conduct that amounts to a breach of 

FET. It has been defined as “denial, unwarranted delay or obstruction of access to courts, 

gross deficiency in the administration of judicial or remedial process, or a manifestly unjust 

judgement”92. Of the categories of customary international law concept of denial of 

justice93, the Respondent has committed: denial of access to court (a), delay in the process 

(b), due process in the litigation itself (c) and through the content of the judgment itself (d).  

a. Denial of access to court 

79. Denial of access to court occurs when the alien does not enjoy full freedom to appear before 

courts to protect its rights.94 Access is not satisfied merely by a judicial consideration on 

the claimant’s request; an effective determination on the merits is required.95 

80. In the case under consideration, the Respondent denied the Claimant access to court. On 27 

March 2018, Vemma went to Court to seek judicial review of the unreasonable and 

arbitrary airfare caps.96 On 15 June 2019, Justice VanDuzer declined to remove the airfare 

caps and dismissed Caeli’s claims on the merits prematurely “on a balance of convenience” 

considering the Claimant’s large market share that would allow it to recover quickly97.  

Furthermore, the Court considered and rejected the Claimant’s prima facie case on the 

 
92

 Art. 9, Harvard Draft Convention  
93

 Azinian, paras 99–103 

94
 Ambatielos, 111 

95
 Dan Cake  

96 SoUF para 44 
97 SoUF para 58  



39 

merits in its assessment of the request for temporary injunction98. Under Mekari law, the 

Claimant cannot appeal on this decision99.  

81. The Respondent has failed to provide an effective determination on the merits, constituting 

a denial of access to court. The Respondent’s courts have not provided the Claimant 

effective consideration of the merits of the case. With the Claimant’s large market share 

and its alleged ability to recover cited as the sole rationale for its decision, there was neither 

comprehensive nor rational evaluation of the merits of the case. The validity of the CCM’s 

imposition of airfare caps was not given effective consideration in light of relevant factors 

such as the Claimant’s market share at the time of application amidst the deteriorating 

economic situation. Furthermore, by considering the Claimant’s prima facie case, the Court 

provided judgment beyond issues submitted before it. Despite the unsatisfactory 

consideration of the merits of its case, the Claimant cannot appeal for further consideration. 

Thus, without an effective consideration of the merits of the case, the Claimant was denied 

access to court.   

b. Delay in the process 

82. What amounts to an unreasonable delay must be analysed in light of the specific 

circumstances of the case, including the complexity of the issue, the need for clarity, and 

the diligence of the claimant100.  

83. Vemma registered its claim against the airfare caps on 27 March 2018101, yet a hearing on 

the interim measures was scheduled for April 2019102, and a decision released on 15 June 

2019.103 This is a lapse of one year and three months. Likewise, on 20 January 2019, 

representatives of Caeli appealed both CCM orders in Mekari Courts, asking for the appeal 

to be joined with the April 2019 hearing.104 This was denied and a separate hearing was 

scheduled for May 2020105; a lapse of one year and four months.   
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84. Throughout this time, the Claimant made it clear that such delays were having a direct 

impact on the solvency of Caeli. As of July 2017, Caeli was unable to secure a steady 

stream of revenue, requesting meetings with Mekar’s Secretary of Civil Aviation to 

denominate its airfare in US Dollars instead of the MON till the crisis abated.106 Though 

initially granted, Mekar’s government required exclusive denomination in MON as of 

January 2018.107 Caeli’s Deputy Chairman protested the change, stating that it would 

“damage the viability [...] of Caeli Airways”.108 Caeli also requested the CCM remove the 

interim measures, emphasising the need to raise its fares with rising inflation.109 In August 

2018, Caeli sought to delay the imposition of fines from the CCM decision.110 Following 

the denial of a joint hearing, Caeli applied for a 200 million USD loan to First National 

Phenac, a State-controlled bank.111 Repeated requests for private meetings with the 

Secretary for Civil Aviation for stronger aid measures were rejected in April 2019.112 The 

Claimant made it clear they required immediate support to avoid insolvency throughout the 

period of 2017-2019 before the interim decision on the airfare caps was released. 

85. While in the instant case, the time frame of delay ranged from one to two years, these were 

significant delays in deciding urgent matters. In light of the sharp depreciation of the MON 

and the economic downturn, the Claimant was in dire need of expedient court process and 

had diligently requested for this. Therefore, considering the specific circumstances of the 

case, the delay in the process was unreasonable and amounts to a breach of FET.  

c. Due process in the litigation procedure itself 

86. When Vemma appealed the fines imposed by the CCM before the Mekari Courts on 20 

January 2019, along with the delay in the hearing, a written decision was never released113.  

d. Content of the judgment 
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87. The content of the judgment alludes to the possibility that the judgment itself indicates a 

lack of due process. According to the tribunal in Mondev v USA (2002, para. 127), “the 

question is whether (…) a tribunal can conclude in the light of all the available facts that 

the impugned decision was clearly improper and discreditable, with the result that the 

investment has been subjected to unfair and inequitable treatment".  

88. The Claimant’s investment was subject to unfair and inequitable treatment as a result of the 

content of the judgment of the Mekari Courts and of the CCM, which evidenced lack of 

impartiality. The Mekari Court declined to remove the airfare caps only under the 

consideration that the Claimant enjoyed a large market share in Mekar and therefore could 

recover easily after the economic crisis114. This decision is not based in law, but in the 

personal belief of the judge, without any evidence. Indeed, contrary to the judge’s opinion, 

by the time the decision was made, the Claimant was placed in a precarious position, which 

led Vemma to find a purchaser for its share in Caeli a few months later. Furthermore, the 

decision implies the Claimant’s ability to recover amidst difficult economic circumstances 

serves as a basis for punishment. 

B. Fundamental breach of due process 

 
89. The Respondent has committed a fundamental breach of due process by enforcing an award 

rendered by Mr. Cavanaugh, the sole arbitrator in the arbitration between the Claimant and 

Mekar Airservices.  

90. The concept of due process includes “basic legal mechanisms, such as reasonable advance 

notice, a fair hearing and an unbiased and impartial adjudicator to assess the actions in 

dispute, are expected to be readily available and accessible to the investor to make such 

legal procedure meaningful115”. Under both Section 36(2) of the Mekari Commercial 

Arbitration Law, largely based on the UNCITRAL Model Law, and Article V(1)(e) of the 

New York Convention, a set-aside award is a ground to refuse enforcement. Article VII of 

the New York Convention provides wider discretion to enforce a set-aside award according 

to the national law of the jurisdiction where a party seeks enforcement.   
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91. The High Commercial Court of Mekar enforced an award that was set aside by the Supreme 

Arbitrazh Court of Sinngorad, the seat of arbitration116. An audio recording made by an 

independent non-profit organization, CILS, captured a conversation that allegedly took 

place between Mr. Cavanaugh and a senior official from Mekar Airservices117. The audio 

recording suggests Mr. Cavanaugh, the sole arbitrator in the 2020 arbitration between the 

Claimant and Respondent regarding the Hawthorne Group offer, accepted a bribe from the 

offer. Due to allegations of bribery and corruption, such as the leaked recording and a CILS 

report118, the award rendered by Mr. Cavanaugh was set aside at the seat of arbitration. 

However, the High Commercial Court of Mekar enforced the award, relying on Article VII 

of the New York Convention and the leading Mekari authority lta Lumina Trading where 

it was decided a set-aside award may be enforced in Mekar as long as doing so “is not 

contrary to transnational public policy119”. 

92. With the High Commercial Court of Mekar enforcing this award, the Respondent has 

committed a fundamental breach of due process. Enforcing an award that has been set aside 

at the seat of arbitration due to allegations of bribery cannot be in line with Mekar’s public 

policy as such enforcement decision is contrary to basic notions of transparency and justice. 

The Respondent’s court has undermined meaningful legal procedure and effectively denied 

the “basic legal mechanism” as it enforced an award contrary to its national law, and 

therefore, the New York Convention. This decision ultimately led the Claimant to sell its 

business to Respondent at a significantly under-valued price compared to the one offered 

by the Hawthorne Group.  

C. Arbitrary or discriminatory conduct 

 
93. The Respondent has treated the Claimant with both arbitrariness (a) and discrimination (b) 

through the course of CCM investigations and the subsequently imposed airfare caps and 

pricing requirement.  
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a. Arbitrary conduct  

94. The Tribunal in Tecmed indicated that arbitrariness in the investment arbitration context 

can be defined as state action lacking reason to a neutral observer.120 Arbitrary conduct is 

defined as: action “presenting insufficiencies that would be recognized ‘…by any 

reasonable and impartial man,’ or, although not in violation of specific regulations, as being 

contrary to the law because: ‘. . . (it) shocks, or at least surprises, a sense of juridical 

propriety.’”121 The standard of reasonableness in FET requires a showing that the State’s 

conduct bears a reasonable relationship to some rational policy122. The CCM 

investigations and the subsequent sanctions amount to arbitrary conduct within the meaning 

of Art 9.9 CEPTA. 

95. A potential rational policy behind the CCM investigations would be maintaining 

competition in the relevant market. Both CCM investigations did not bear a reasonable 

relationship to this policy. According to Mekari competition law, it is an offence to be 

“selling articles at a price lower than the acquisition cost for the purpose of disciplining or 

eliminating a competitor”123.  

96. During the “First investigation”, there was no clear indications from the facts that the price 

was lower than the acquisition cost nor displayed an anticompetitive intent of driving out a 

competitor. Pricing decisions should be left to the individual undertaking as part of its 

business strategy to thrive in a foreign market. While the low pricing helped the Claimant 

gain a competitive advantage in a foreign market, circumstances played a part in its 

increased market share. The increased market share the Claimant enjoyed was a 

combination of its effective business strategy and the fact that its Mekari competitors chose 

“risky hedging strategies”124 in response declining fuel prices. Neither can be considered 

as a purposeful attempt by the Claimant to drive out competitors and establish a dominant 

position.  

97. During the “Second investigation”, the CCM was mistaken to define the relevant market 

as the market of regional airlines providing transportation over short-haul routes. The 
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relevant market should have been defined to include other forms of transportations that 

provide transportation over these regional short-haul routes such as trains, cars, and 

buses125. Furthermore, the Claimant only enjoyed a dominant position in the market for 

providing transportation for long-haul routes126. The CCM has displayed a 

misunderstanding of the nature of the transportation market, and thus, wrongly identified 

the relevant market. It also overlooked the fact that the Claimant did not enjoy a dominant 

position in the relevant market it defined, and only in the market for long-haul route 

transportation.  

98. Furthermore, the CCM fines imposed on Claimant were based on privileges that were part 

of the original privatisation package, which CCM had approved in March 2011127, rather 

than arising from its dominant position in the market.   

99. In all, the CCM’s investigations and the subsequent sanction of imposing airfare caps and 

fines do not have a reasonable link to the policy of maintaining competition in the relevant 

market. Claimant’s actions did not hinder competition in the case of the first investigation 

and the relevant market was wrongly defined in the second; thus, the Claimant imposed no 

real threat to undermine effective competition in the relevant market within the meaning of 

Mekari competition law. Therefore, the investigations as well as the imposition of airfare 

caps do not display a link to a rational policy. As the privileges that provided basis for 

CCM’s imposition of fines were part of the privatisation package the CCM itself previously 

approved, there is also no rational link between the imposition of fines and the policy of 

maintaining competition in the market.  

b. Discriminatory conduct  

100. The Claimant was subject to discriminatory conduct compared to investors in like 

circumstances considering the exclusion from subsidies and the maintenance of airfare caps 

in addition to the pricing requirement.  

101. Discriminatory conduct is defined as unequal treatment of equal circumstances based 

on ‘unjustifiable distinctions’128. A three-step test was adopted in Cengiz: an appropriate 
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comparator must be identified, most favourable treatment has been applied to the 

comparator, and a reasonable purpose must be absent.129 

102. While all companies were required to price in the MON, the Claimant could not raise 

its prices in accordance with the rising inflation due to the Respondent’s rejection to remove 

the airfare caps130. Thus, although the Claimant’s competitors who were required to price 

in the MON, they could adjust its pricing were placed at a more favourable position. To 

make matters worse, while the Claimant’s application for subsidies were rejected without 

explanation, the Claimant’s competitors in the market received subsidies from both its 

domestic government and the Respondent131.  

103. A later interview with Mekar’s deputy Minister of Transportation in October 2018 

reveals that there is no reasonable purpose behind the rejection of the Claimant’s 

application for subsidies: “Whether our government gives taxpayers money to one 

company or another is strictly up to our Congress.”132 Considering the minister’s claim that 

state-owned airlines have “unique advantages”133, maintaining competition in the market 

may have been a reason for this rejection. However, by 2017, the Claimant was already 

failing to maintain a steady stream of revenue134. Therefore, the Claimant would not have 

posed anti-competitive concerns. In this light, it is unreasonable to grant subsidies to the 

Claimant’s competitors who receive larger subsidies from their domestic governments and 

reject the Claimant’s application. 

104. There is no reasonable purpose behind the Respondent’s rejection of removing the 

airfare caps. While the airfare caps were imposed as an interim measure on the Claimant 

during the CCM investigation, coupled with the sharp decline in the value of the MON, the 

Claimant no longer enjoyed a strong position in the market that would raise anti-

competitive concerns.  

105. Thus, the Claimant was subject to discriminatory conduct compared to investors in like 

circumstances that would amount to a breach of FET.  
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IV. The Appropriate Compensation Standard is Fair Market Value 
 
106. The appropriate compensation standard is the “fair market” value according to both 

principles of international law (I) and Article 9.7 of the CEPTA (II).  

A. The appropriate compensation standard is fair market value according to the 

Chorzów Factory standard of reparation 

 
107. The Chorzów Factory case set out the general principle of international law concerning 

reparation as “full reparation”: “reparation must, as far as possible, wipe out all the 

consequences of the illegal act and re-establish the situation which would, in all probability, 

have existed if that act had not been committed135”. This standard has been repeatedly 

applied by multiple investment arbitration tribunals for a breach of FET obligation and 

established as a general principle of customary international law for compensation136. 

108. The Tribunal should award compensation according to the “fair market” value as the 

CEPTA lacks a clear lex specialis standard governing compensation for a breach of FET 

(a), the application of “market value” as standard for compensation is against the general 

principles of compensation for illegal acts (b) and the Respondent cannot rely on the 

Claimant’s actions to reduce the amount paid in compensation (c). 

 

a. The CEPTA lacks a clear lex specialis standard governing compensation for a 

breach of FET 

 

109. In the absence of a clear lex specialis standard governing compensation for a breach of 

FET, the Tribunal must take recourse to the general principle of customary international 

law and award the “fair market value”.  
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110. Multiple tribunals have taken recourse to this standard when the BIT “did not purport 

to establish a lex specialis governing the standards of compensation137” and awarded the 

“fair market” value as compensation. The term “market value” does not have a clear 

definition within the recognised jurisprudence of international investment law. In fact, in 

Tidewater, the tribunal recognised the “standard of ‘market value’ does not denote a 

particular method of valuation” and “the appropriate method of valuation will depend on 

the context”138. Indeed, the tribunal provided a detailed analysis in this case to define 

“market value” in the context of expropriation and within the particular factual matrix of 

the case139. In its analysis, the Tribunal does not offer a clear distinction between “market 

value” and “fair market” value. Notably, the Tribunal cites the definition of “fair market” 

value offered by the World Bank Guidelines as one providing “reasonable guidance as to 

the content of the standard [for compensation of “market value”] chosen by the States 

Parties to the BIT”140. The World Bank Guidelines provides that “fair market” value may 

be determined “according to reasonable criteria related to the market value of the 

investment, i.e., in an amount that a willing buyer would normally pay to a willing seller 

after taking into account the nature of the investment141”. With the real distinction between 

“market value” and “fair market” value left unclear within the context of international law, 

the term “market value” lacks a recognised definition.  

111. In the case at present, Article 9.21 of the CEPTA provides for “monetary damages at a 

market value”. However, the present case can be held analogous to cases where the Treaty 

did not establish a lex specialis governing the compensation standard due to the uncertainty 

regarding the “market value” standard of compensation. As the “market value” standard of 

compensation is not a recognised standard in international law, the Tribunal does not have 

a set standard to apply to award compensation. Within the particular context of 

compensation for breach of FET, the meaning of the term becomes further muddled. While 

in the expropriation context the “market value” may refer to the book value of the 

investment at the time of expropriation, it is difficult to ascertain a standard to apply within 

the compensation context. Thus, the case at present can be held analogous to cases where 

the Treaty remained silent on the standard for compensation. Therefore, the Tribunal must 
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take recourse to the general principles of international law and award the “fair market” 

value according to the Chorzów Factory principle that would “re-establish the situation 

which would, in all probability, have existed” if not for the Respondent’s breach.   

b. The application of “market value” as standard for compensation is against the 

general principles of compensation for illegal acts  

112. The application of “market value” as standard for compensation pursuant to the 

Respondent’s request is against the general principles of compensation in international law.  

113. The compensation standard for illegal acts recognised in customary international law is 

“full reparation”. In this light, the Tribunal in Devas found that the use of the term “market 

value” in the Treaty does not preclude reliance on the Chorzów Factory case standard for 

compensation 142. Whilst the case specifically contemplated an issue of illegal 

expropriation, the Tribunal recognised that “breaches of FET and expropriating property 

without compensation were both unlawful actions for which the Claimants may seek full 

compensation.”143 

114. Although the term “market value” lacks a clear, recognised definition, the Respondent 

seemingly requests the Tribunal to consider the “market value” standard to be the book 

value of the investment, Caeli Airways, at the time of their purchase from the Claimant144. 

However, applying this standard would be against the general principles of compensation 

for illegal acts. The Claimant is effectively entitled to no compensation for the 

Respondent’s breach when applying this standard. The payment of USD 400 million 

according to the market value of the investment at the time of Respondent’s purchase plays 

no role in providing reparation for the breaches committed by the Repsondent. The term 

“market value” cannot preclude the application of the Chorzów principle and enable the 

Respondent to take advantage of its illegal acts. In fact, an application of the “market value” 

standard pursuant to the Respondent’s request would reward the Respondent the more 

grievous their illegal acts, and resultantly, the less valuable the Claimant’s investment has 

become.  

 
142 Devas, para 205  
143 Ibid  
144 Response to Notice of Arbitration, para 21 
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c. The Respondent cannot rely on the Claimant’s actions to reduce the amount paid in 

compensation in the event that the Tribunal decides to apply the “fair market” value 

standard for compensation 

115. The Claimant’s “risky strategies”145 cannot act as a defence for the Respondent to 

reduce the amount paid in compensation in the event that the Tribunal decides to apply the 

“fair market” value standard for compensation.  

116. Applying the Chorzów analysis, the “fair market” value is the value that would re-

establish the situation if it were not for the illegal act committed. When the Respondent’s 

breach of FET is the cause for the Claimant’s losses, it cannot rely on the particular business 

strategies the Claimant had chosen to reduce the amount paid in compensation in the event 

the Tribunal decides to apply the “fair market” value standard for compensation.  

B. The appropriate compensation standard is fair market value according to the 

most favoured nation obligation contained in Article 9.7 of CEPTA 

 
117. The appropriate compensation standard is the “fair market” value according to the 

‘Most Favoured Nation’ (‘MFN’) clause contained in Article 9.7 of the CEPTA. 

118. The ‘Most Favoured Nation’ (MFN) obligation is breached when a state applies 

different treatment to two different investors in “like circumstances”.146 CEPTA contains 

an MFN obligation in Article 9.7, in which each party is required to accord one another 

with treatment “no less favourable than the treatment it accords in like situations”.147  

119. Article 13 of the Arrakis-Mekar BIT posits the compensation standard as equivalent to 

the “fair market value of the investment”.148 In comparison, CEPTA’s compensation 

standard is merely the “market value”.  

120. In the event the Tribunal find that the compensation standards of “fair market value” 

and “market value” are distinct, and that “market value” denotes a lower compensation 

standard, this constitutes a less favourable provision. Consequently, the MFN clause is 

engaged and the “fair market value” standard should be applied instead.  

 
145 Response to NoA, para 22  
146 Parkerings,para.369 
147 CEPTA, Article 9.7, line 2710 
148 Arrakis-Mekar BIT, Article 13, line 3090 
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121. The MFN clause under Article 9.7 is qualified; Paragraph 2 states that substantive 

obligations from other international investment treaties do not in themselves constitute 

“treatment”, unless measures have been adopted or maintained pursuant to such 

obligations.149 Mekar may have adopted measures pursuant to their compensation 

obligations.  

122. Procedural Order No.3 notes that Tribunals established under the Arrakis-Mekar BIT 

have “consistently awarded compensation for FET violations under Article 13 of the 

BIT.”150 Any compensation awarded by Mekar with the “fair market value” standard thus 

constitutes a measure pursuant to an obligation. Therefore, the exemption within Article 

9.7.2 applies and the appropriate compensation standard to be applied to the present dispute 

is that of “fair market value”.  

  

 
149 CEPTA, Article 9.7, line 2715 
150 Procedural Order No.3, para 3225 
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PRAYER FOR RELIEF 
 
In light of the above submissions, Claimant respectfully requests the Tribunal to: 

1. Find jurisdiction over the dispute; 

2. Grant permission for the CBFI to file its amici brief for the purpose of this dispute; 

3. Deny permission for the CRPU to file its amici brief for the purpose of this dispute; 

4. Find that the Respondent treated the Claimant’s investment unfairly and inequitably 

and thereby breached Chapter 9 of the CEPTA; 

5. Find that the correct valuation method for damages in this arbitration is fair market 

value; 

6. Order Mekar to pay the Claimant 700 Million USD plus interest as of the date of the 

violation; and 

7. Order Mekar to reimburse the Claimant for all costs and expenses associated with this 

arbitration. 

 


