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STATEMENT OF FACTS

Relevant Persons in the Case

1. Claimant, Vemma Holdings Inc., is an aviation holding company registered in the

Commonwealth of Bonooru (Home State). Its predecessor, BA Holdings. is a state-owned

enterprise in Bonooru, in order to improve the yield of BA Holdings, the Civil Aviation

Authority in Bonooru decided to sell 70% of BA Holding’s stakes, which resulted in the

foundation of Vemma. Additionally, BA Holding was the parent company of Bonooru airways,

which monopolized the civil aviation business of Bonooru at that time. The latter became three

airlines in the process of privatization, of which Royal Narnian was the flag carrier of Bonooru.

Vemma is the wholly-owned parent company of Royal Narnian.

2. Respondent, the Federal Republic of Mekar, is a developing country whose post-independence

growth was affected by regulatory intervention and late economic reforms starting in 1994.

Large-scale privatization of SOEs and rescinding bailout proposals has been carried out since

2009 under the Emergency Recovery Act. Additionally, to inspire investor confidence, Mekar’s

MRTP Act was amended in 2009, and CCM was created as a result.

3. Caeli Airway, is an aviation company incorporated in Mekar via the investment of Vemma. Caeli

used to be a state-owned enterprise by Mekar. Given the unfavorable merger with Aer Caeli and

2008 financial crisis, Mekar decided to end bail-outs to “zombie enterprises” and privatized

Caeli. After Mekar’s first two attempts to restructure failed, in September 2010, Vemma,

Claimant, participated in the tendering process for the controlling stake in Caeli Airway and won

the bid. As a result, Claimant acquired an 85% stake in Caeli Airways. Mekar maintained 15%

ownership through Mekar Airservices Ltd.
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Relations Diagram

Before May 2020 range between 31%~38%;

After Oct. 2020:55%

Before 10/2020:85%
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Basic Introduction

1. In order to end the previous bail-outs of the “zombie enterprise” Caeli Airways, Respondent

accepted Claimant’s bidding for the controlling stake in Caeli Airways. Claimant acquired an

85% stake in Caeli Airways and proposed its expansion plan, which was approved by

Respondent. Claimant also provided well-equipped technical base at the Phenac Airport.

2. Although Claimant’s strategies turned Caeli, a previous “zombie enterprise”, into profit within

just three years, Respondent began to actively impede Claimant’s efforts. First, in September

2016, CCM imposed interim airfare caps; in December 2016, CCM decided to impose on

Claimant a fine due to the privileges it enjoyed at the Phenac Airport. Although Caeli sought the

judicial review for both investigations, they were either refused or failed. Furthermore, in

September 2018, Respondent granted subsidies for foreign airlines operating in Mekar. However,

it denied such subsidies to Caeli. As a consequence of the above moves made by Respondent,

Caeli faced the risk of insolvency. When Claimant decided to sell its stake, Mekar Airservices

bribed the sole arbitrator deciding on the matter of the sale price and got a ruling in favor of

Respondent. Even after this award was subsequently set aside, the Mekari court still to chose to

enforce it. Finally, Vemma commenced these arbitral proceedings.

Other shareholders from
Bonooru and Goponga

Bonooru

(Home State)

Vemma

(Claimant)

Royal Narnian

Mekar Airservices Ltd.

Mekar

(Respondent)

Caeli Airways
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STATEMENT OF ARGUMENTS

Arguments on Procedure

1. Issue A: The Tribunal does have jurisdiction under Chapter 9 of CEPTA. First, Claimant is

entitled to bring the claim as a qualified investor under CEPTA since Claimant satisfies the

requirements of an investor under CEPTA. Second, Claimant is a qualified national under ICSID

Additional Facility Rules since Claimant neither performed governmental function nor

performed as a government agent. The dispute constitutes an investor-to-state arbitration.

Therefore, the Tribunal has jurisdiction upon this dispute.

2. Issue B: The applicable law sets forth four criteria for an amicus participation. First, submissions

need to address a matter of fact or law within the scope of the dispute. Second, submissions

should assist the tribunal in evaluating the submissions and arguments of the disputing parties by

bringing a new perspective. Third, applicants need to have a significant interest in the proceeding.

Fourth, submissions need to pursue public interest in the arbitral proceedings. Based on the four

criteria, the submission by the CBFI shall be accepted as it meets all the criteria, while the

submission by the External Advisors to the CRPU shall be rejected as it fails to address a matter

within scope of the dispute and the applicant does not have a significant interest in the arbitral

proceedings.

Arguments on Merits

3. Issue C: Respondent violate d the FET standard in three aspects: first, decisions of CCM

constitute an arbitrary conduct; second, dismissing Caeli’s application for subsidies for the only

reason that it was partly owned by Bonooru is a discriminatory conduct; third, the decision on

interim airfare caps of 15 June 2019 is a clear denial of justice. Alternatively, the cumulative

effect of these acts and omissions leads to a creeping FET violation.

4. Issue D: The fair market value should be applied according to the MFN clause contained in

CEPTA. As such, the fair market value standard provided under Article 13 of the ARRAKIS-

MEKAR BIT offers more favorable treatment and should be followed in the case at hand.

Alternatively, the fair market value standard should be followed since it is the only way to

achieve the full reparation.
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ARGUMENTS

ARGUMENTS ON PROCEDURE

I. ISSUE A: THE TRIBUNAL DOES HAVE JURISDICTION UPON THIS DISPUTE.

1. The ICSID tribunal has jurisdiction over a dispute between investor and a host state pursuant to

the consent expressed in an investment treaty concluded between the investor’s state and the host

state, as well as the personae rationale of applicable ICSID rules. In present case, the Tribunal

does have jurisdiction. This is for two reasons: (1) Claimant is entitled to bring the claim as an

investor under CEPTA; (2) according to the ICSID Additional Facility Rules, which are applied

due to the fact that Bonooru is the contracting party to the ICSID Convention, while Mekar is not,

Claimant is qualified as a national. The dispute constitutes an investor-to-state arbitration.

A. Claimant is entitled to bring the claim as an investor under CEPTA.

2. First of all, Claimant satisfies the requirements of an investor under Article 9.1 of CEPTA (1).

Second, Claimant was not a state-owned enterprise, and thus Respondent’s argument that

Claimant is excluded from the scope of an investor under CEPTA cannot stand (2). Third, and

alternatively, even if Claimant was a state-owned enterprise, it has not been excluded from the

scope of investor under CEPTA (3).

1. Claimant satisfies the requirements of an investor under CEPTA.

3. Article 9.1 of CEPTA addresses an enterprise as an investor referring to “an enterprise that is

constituted or organized under the laws of that Party and has substantial business activities in the

territory of that Party”.1 For the purposes of this definition, there are two requirements that need

to be met for an enterprise to be a qualified investor: (1) it needs to be constituted or organized

under the laws of the home state; and (2) it needs to have substantial business activities in the

territory of the home state. In the case at hand, both criteria have been satisfied. First, Claimant is

registered in accordance with the law of Bonooru.2 Second, it has substantial business activities

in Bonooru. To illustrate it, Claimant procured stakes of the BA Holdings in Bonooru and runs

1 Statement of Uncontested Facts, p. 73, para. 5.
2 ANNEX IV, Memorandum of Association of Vemma Holdings Inc., p. 44, para. 2.
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aviation business in Bonooru by its subsidiary Royal Narnian.3 Thus, Claimant is a qualified

investor under CEPTA.

2. Claimant was not a state-owned enterprise, and thus Respondent’s argument that Claimant

is excluded from the scope of investor under CEPTA cannot stand.

4. It is assumed that Respondent may argue that Claimant should be disqualified as an investor,

because it is a state-owned enterprise. This, however, cannot stand.

5. Firstly, according to Article 4.2(b) of the ICSID Additional Facility Rules, the jurisdictional

requirements ratione personae shall have been met at the time when the proceedings are

instituted. In the present case, Claimant was not a state-owned enterprise when the proceeding

was instituted. The definition of a state-owned enterprise is not provided explicitly under CEPTA.

However, it is generally accepted by states and international organizations that if a state owns

more than 50% stake in an enterprise, then it is a state-owned enterprise. For example, according

to Article 17.1 of CPTPP, which is considered to be a watershed instrument in the regulation of

state-owned enterprises in international economic law,4 a state-owned enterprise means an

enterprise in which the government owns more than 50% of the share capital. In this case,

Claimant initiated the arbitration on 15 November 2020; at the time, Claimant only had 31% up

to 38% percent of the stake owned by Bonooru government.5 Therefore, Claimant was not a

state-owned enterprise.

6. Secondly, the increase of the state-owned share and the alternation of the board of directors

happened after the initiation of the arbitration shall not be taken into consideration. In CSOB v.

Slovak, after the initiation of the arbitration proceeding, CSOB concluded a contract with its

home state, agreeing to assign assets to the state. The tribunal held then that the assigning fact

can neither change the dispute nor affect the tribunal’s jurisdiction, since the jurisdiction of the

tribunal should be determined based on the date when such proceeding is instituted. 6 Similarly,

Bonooru increased its shareholding in Vemma to 55% on 2 March 2021, which was after the

initiation of the proceeding on 15 November 2020. Thus, there is no influence on the Tribunal’s

3 Statement of Uncontested Facts, p. 29, para. 10-11.
4 INES, Willemyns, Disciplines on State-Owned Enterprises in International Economic Law: Are We Moving in the Right
Direction?, Journal of International Economic Law, vol. 19, issue 3, p.657, 657 (2016).
5 Statement of Uncontested Facts, p. 29, para. 10.
6 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, ICSID Case No. ARB/97/4, Decision of the Tribunal on
Objections to Jurisdiction of 1 December 2000, para. 31.
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power to hear this dispute.

3. Even if Claimant was a state-owned enterprise, it has not been excluded from the scope of

investor under CEPTA.

7. Even assuming, for the sake of argument, that Claimant is a state-owned enterprise, there is no

exclusion of such an enterprise in the definition of an investor under CEPTA. According to

VCLT, Article. 31(1), the tribunal should interpret the ordinary meaning of the treaty’s provision

in context and in light of its object and purpose. Further, the UNCTAD has suggested that the

application of Article 31 of VCLT should give rise to a presumption that investments by SOEs

are covered by the scope of ownership-neutral terminology, in accordance with the ordinary

meaning of terms such as “legal entity”.7 The terminology under CEPTA is “an enterprise”.

Such a neutral expression covers then state-owned enterprise accordingly. Since Claimant has

met the requirements of an investor under Article 9.1 of CEPTA, which has been illustrated in

Part I, Claimant is a qualified investor.

8. Moreover, if state parties intend to exclude state-owned enterprise from the scope of investors in

related treaties, they should show this intention in the agreement itself. To illustrate, in CBQ v.

Mongolia,8 the tribunal held that the scope of “economic entity” in the treaty should be construed

broadly given that no explicit exclusion had been presented. Similarly, under the definition of an

“investor” under CEPTA, there is not explicit exclusion of state-owned enterprises. Therefore, it

is reasonable to conclude that state-owned enterprises are covered. Thus, even if Claimant is a

state-owned enterprise, it does not fall out of the scope of an “investor” under CEPTA.

B. Claimant is qualified as a national under the ICSID Additional Facility Rules.

9. After determining the standing of Claimant as an investor under CEPTA, then the question is

whether Claimant can be qualified as a national under the ICSID Convention. That is because

the ICSID Additional Facility Rules only contemplate proceedings between a state and a national

of another state, pursuant to Article 2 thereof. According to the history of the ICSID Convention,

“the term ‘national’ is not restricted to privately-owned companies, thus permitting a wholly or

7 UNCTAD, The Protection of National Security in IIAs: UNCTAD Series on International Investment Policies for
Development (United Nations 2009), 31 July 2009, p.43, also available at: https://unctad.org/webflyer/protection-
national-security-iias. (last visited: 14 September 2021).
8 Beijing Shougang and others v. Mongolia, PCA Case No. 2010-20, Award of 30 June 2017, para. 413.
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partially government-owned company to be a party”.9 However, there are certain constraints for

the mixed-economy to be a national, known as the Broches Test. This test was proposed by Aron

Broches, the founding father of the ICSID Convention. It provides that “a mixed economy

company or government-owned corporation should not be disqualified as a ‘national of another

Contracting State’ unless it is acting as an agent for the government or is discharging an

essentially governmental function”.10 Further, to explain the specific meaning of the Broches

Test, Articles 8 and 5 of ARSIWA provide the guidance, which has been confirmed by the

BUCG v. Yemen tribunal.11 Accordingly, if a state enterprise is performing governmental

functions or acting as an agent of government, then it cannot be regarded as a national under

Article 25 of the ICSID Convention.

10. In this case, according to Article 2 and Article 4 of the ICSID Additional Facility Rules, the

requirements of a national under Article 25 of the ICSID Convention apply, so that the Broches

Test applies too. Claimant has neither performed governmental functions as a state enterprise,

nor has it been controlled by the government. Therefore, Claimant is also qualified as a national

under the ICSID Additional Facility Rules.

1. Claimant has not performed governmental functions.

11. Claimant has not performed governmental functions, but rather it has only conducted commercial

activities during the investment in Mekar. According to Article 5 of ARSIWA, there are two

indivisible elements to perform governmental functions: one, there is an entity empowered with

the governmental authority by the internal law; and two, the entity conducts an act performed

through the exercise of such governmental authority. In this case, neither exists.

a. Claimant was not empowered by any governmental authority.

12. With regard to the first element, Claimant has never been empowered by any authority of

government by Bonooru ’ s internal law. According to Article 4 of ARSIWA, governmental

authority means legislative, executive, judicial powers, and so on. As decided in Hamester v.

9 ICSID, History of the ICSID Convention: Documents Concerning the Origin and the Formulation of the Convention on
the Settlement of Investment Disputes between States and Nationals of Other States, vol. II-1, p.230 (2009).
10 BROCHES, Aron, The Convention on the Settlement of Investment Disputes between States and Nationals of Other
States, Collected Courses of the Hague Academy of International Law, vol. 136, p.354, 355 (1972).
11 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, ICSID Case No. ARB/14/30, Decision on
Jurisdiction of 31 May 2017, para 34.
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Ghana, the tribunal held that only the acts of Cocobod utilizing State prerogatives are

attributable to the State for the purpose of international responsibility.12 In our case, Claimant has

never acquired any such prerogatives under Bonooru ’ s internal law and never possessed the

competence beyond a private commercial entity. Therefore, the governmental authority did not

exist.

b. The participation of Claimant in the Caspian Project does not amount to the

performance of governmental functions.

13. The participation in the Caspian Project does not amount to the performance of governmental

functions. First, there is no evidence that the investment in Mekar is actually a part of the

Caspian Project. Second, even if it would be, a project launched by a government can include

various activities involving different subjects. Without authorization by the internal law, the

participation cannot be regarded as performing governmental functions.

14. In CSOB v. Slovakia,13 the tribunal held that the participation of home state’s public policies

cannot change or affect the commercial nature of CSOB’s activities, since the activities of CSOB

were not a part of legislative, administrative or policy making actions, but within the competence

of an enterprise. Besides, in the present case, there is no evidence that Claimant has received any

authority from the government to make the investment. Therefore, Claimant has not performed

the governmental functions.

c. Both the purpose and the nature of Claimant’s investment are commercial.

a) The purpose of the investment

15. With regard to the purpose, Claimant made the investment in Mekar based on commercial

considerations. Claimant has consistently pursued profits in all its investments. One of

Claimant’s board directors made it clear that Claimant decided to make the investment in Mekar

due to its profitability to any investor.14 Otherwise, if Claimant only aims to promote the

government-led Caspian Project, it would not have sold its stake in Caeli and left Mekar. On the

contrary, Claimant decided to sell its stake as due to Mekar’s unfair treatment, the profitability

12 Gustav FW Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award of 18 June 2010,
para. 197.
13 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, supra note 6, para. 23.
14 Statement of Uncontested Facts, p. 31, para. 23.
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prospects have become low.

16. Second, the flight routes between Mekar and Bonooru are business practice of Caeli, rather for

the benefits of Bonooru. To be precise, traditionally, Bonooru attracted business travelers from

Mekar to Bonooru. Even before Claimant purchased the stake in Caeli, Caeli flew these routes

frequently under the ownership of Mekar.15 Therefore, the routes were also based on the

commercial purpose instead of being essential to the governmental benefits.

b) The nature of the investment

17. With regard to the nature, Claimant is performing commercial activities in nature through the

investment in Mekar. First, Claimant won the tender of Caeli since it was the highest bidder as

well as had proposed the most financially attractive business model for Caeli’s development.16

According to the case BUCG v. Yemen, this indicates the commercial nature of the investment. 17

18. Second, During Claimant’s investment, Claimant purchased new aircraft, leased aircraft,

expanded routes, adopted price strategy, all of which are commercial activities based on

commercial consideration.18 Due to its smart commercial strategy, Caeli turned a net profit.19

Before the first investigation of CCM, Caeli was the only consistently profitable carrier on over

half the routes in Phenac International Airport.20

19. Therefore, Claimant is not discharging governmental functions but conducting commercial

activities.

2. Claimant has not acted as an agent of the government.

20. The meaning of acting as an agent of the government can be better understood by reference to

Article 8 of ARSIWA. According to this article, an entity’s conduct can be attributable to a state

when the state is using its control over an entity to perform a specific activity in order to achieve

a particular result. In other words, if an entity’s conduct can be attributable to its government,

then the dispute is one between de facto states; and here an ICSID tribunal does not have

15 Statement of Uncontested Facts, p. 32, para. 28.
16 Statement of Uncontested Facts, p. 31, para. 24.
17 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, supra note 11, para. 40.
18 Statement of Uncontested Facts, p. 34, para. 35.
19 Statement of Uncontested Facts, p. 33, para. 33.
20 Statement of Uncontested Facts, p. 34, para. 35.



10

jurisdiction. To be specific, there are three elements of acting as an agent of government: (a) an

entity is controlled by the government; (b) the entity is controlled to perform a specific conduct;

and (c) the specific conduct aims for particular government goals. In this case, none of these

elements have been present.

a. Claimant is not controlled by the Bonooru government.

21. From the ownership view, the Bonooru government does not have the majority ownership of

Claimant. In Flukafen v. Venezuela,21 the government held less than 40% of stake in Flukafen,

and the tribunal confirmed that Flukafen was not controlled by the government. Likewise, in this

case, the around 30% state ownership is not sufficient to lead to the conclusion that Claimant acts

as an agent of the government.

22. From the voting right view, the representatives of the Bonooru government in the board do not

constitute the majority of members either. The fact that the representatives of Bonooru

constituted the majority in Vemma’s decision making process happened only occasionally and

because of the other members’ absence. This does not constitute the evidence of control.

b. Claimant is not controlled to perform a specific conduct.

23. Even if there is general influence from the Bonooru government, it is not sufficient to support the

assertion that Claimant is acting as an agent of the government. In order to do so, the government

control has to be specific.

24. In BUCG v. Yemen,22 even if BUCG was a wholly state-owned company and received directives

with the general provisions, which read “BUCG should accept overall directions and supervision

from the government”, the tribunal in that case did not hold that BUCG acted as an agent of

China. This was so, because the connection between the control and the investment was not

specific in the particular instance. In EDF v. Romania,23 the tribunal held that the mandates and

directives from the government proved the specific control and eventually decided to attribute

the conduct to the government. However, in the present case, there is no evidence of specific

control from the Bonooru government upon Claimant’s investment. Claimant made the

21 Flughafen Zürich A.G. and Gestión e Ingenería IDC S.A. v. Bolivarian Republic of Venezuela, ICSID Case No.
ARB/10/19, Award of 18 November 2014, para. 284.
22 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, supra note 11, para. 37.
23 EDF (Services) Limited v. Romania, ICSID Case No. ARB/05/13, Award of 8 October 2009, para. 213.
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investment based on its autonomy and without any governmental mandate.

25. Besides, Respondent may argue the subsidies under the “Horizon 2020” scheme is related to the

specific control issue. However, providing financial support is not enough to prove the specific

control. First, it was found in Nicaragua v. USA that the heavy subsidies and other supports from

United States cannot demonstrate that movements of contras are under control of USA.24

Likewise, in this case, the subsidy received by Claimant cannot be an evidence of control.

Second, the subsidy under the “Horizon 2020” scheme is not specifically aimed to Claimant.

Rather, it is open to all the enterprises in tourism-related infrastructure in Bonooru including

purely private investors.25 Third, the use of the subsidy is Claimant’s business, without being

controlled or directed by the government. Therefore, the subsidies can neither constitute the

special treatment nor prove the specific connection between the government and Claimant’s

investment.

c. The conduct performed during the investment does not aim for particular government

goals.

26. It is assumed that Respondent may argue that Claimant promoted the Caspian Project in the

pursuit of governmental interests. However, this is not sufficient. In Hamester v. Ghana,26 the

tribunal held that “it is not enough for an act of a public entity to have been performed in the

general fulfilment of some general interest, mission or purpose to qualify as an attributable act”.

Instead, according to EDF v. Romania, the tribunal held that the particular result in that case was

to terminate the contract and institute the auctions which is a specific object.27 However, in this

case, the engagement in the Caspian Project is too general and it cannot indicate that Claimant is

in the pursuit of a particular result during the investment. Given that the three elements have not

been satisfied, it should be concluded that Claimant has not acted as an agent of the government.

24 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), I.C.J. Report
1986, Merits, Judgment on 27 June 1986, para. 115.
25 Statement of Uncontested Facts, p. 32, para. 28.
26 Gustav FW Hamester GmbH & Co KG v. Republic of Ghana, supra note 12, para. 202.
27 EDF (Services) Limited v. Romania, supra note 23, para. 209.
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Summary and Conclusion on Issue A

27. In summary, since Claimant is entitled to bring the claim as a qualified investor under CEPTA

and a qualified national under the ICSID Additional Facility Rules, the Tribunal does have

jurisdiction under Chapter 9 of the CEPTA.
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II. ISSUE B: THE TRIBUNAL SHALL ACCEPT THE AMICUS SUBMISSION BY THE

CONSORTIUM OF BONOORI FOREIGN INVESTORS AND REJECT THE AMICUS

SUBMISSION BY THE EXTERNAL ADVISORS TO THE COMMITTEE ON REFORM

OF PUBLIC UTILITIES.

28. According to Article 9.19.3 of CEPTA28 and Article 41(3) of the ICSID Additional Facility

Arbitration Rules, after consultation with the disputing parties, the tribunal may accept and

consider written amici curiae submissions if they fulfill the following criteria. First, a submission

needs to address a matter of fact or law within the scope of the dispute. Second, a submission

may assist the tribunal in evaluating the submissions and arguments of the disputing parties by

bringing a perspective, particular knowledge or insight that is different from that of the disputing

parties. Third, applicants have a significant interest in the proceeding.

29. Further, according to Article 9.20(6) of CEPTA,29 Mekar shall duly consider the application of

the UNCITRAL Rules on Transparency in treaty-based investor-state arbitration to any

international arbitration proceedings initiated against Mekar. In Mekar’s application to bar the

amicus submission by the CBFI,30 Mekar asks the Tribunal to apply the UNCITRAL Rules on

Transparency, in which the public interest in transparency is required to be considered when

tribunal is exercising discretion to determine whether to accept an amici curiae submission. It

should be thus seen as the forth requirement to be satisfied.

30. Based on the four criteria, Claimant argues that: First, the Tribunal shall accept the amicus

submission by the CBFI (A). Second, the Tribunal shall reject the amicus submission by the

External Advisors to the CRPU (B).

A. The Tribunal shall accept the amicus submission by the CBFI.

31. The CBFI is a non-profitable industry association that represents Bonooru investors and aims to

foster competitive market environment. Its members include all kinds of companies over

Bonooru. In its submission, the CBFI describes the business context and the regulatory

framework related to the state enterprise in Bonooru and significant influence of the outcome of

this arbitration in investor’s protection regime.

28 2014 BONOORU-MEKAR CEPTA, p. 80.
29 2014 BONOORU-MEKAE CEPTA, p. 82.
30 MEKAR’S APPLICATION TO BAR THE AMICUS SUBMISSION BY THE CONSORTIUM OF BONOORI
FOREIGN INVESTORS, p. 24 para. 3.
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32. The submission by CBFI shall be accepted as it meets the four criteria for the amicus

participation. First, the submission by the CBFI addresses a matter within the scope of the

dispute (1). Second, the submission can assist the tribunal by bringing a different perspective (2).

Third, the CBFI has a significant interest in the arbitral proceedings (3). The submission pursues

public interest in the arbitral proceedings (4).

1.The submission by the CBFI addresses a matter within the scope of the dispute.

33. The Parties have a dispute over jurisdictional issue; the question of an investor’s qualification

has been raised. In the submission, the CBFI describes the economic regulatory framework in

Bonooru and states that the nature instead of the purpose of an enterprise should guide the

Tribunal’s decision. This matter concerns Claimant’s qualification to submit this case to the

Tribunal, thus it is the jurisdictional issue. Therefore, the submission addresses a matter within

the scope of the dispute.

2. The submission can assist the Tribunal by bringing a different perspective.

34. Claimant, as an investor, focuses on its own activity to prove its investor standing. The CBFI, as

a national leader in international business in Bonooru, can provide a wider view. In the

submission, it states the business landscape and regulatory framework related to the state

enterprise in Bonooru and the fact that state-linked enterprises are competing based on free

market principle in Bonooru without direction or instruction of the government. Such wider view

on the same issue can be regarded as an argument from a different perspective.31 Therefore, it

can assist the Tribunal in determining the investor standing under CEPTA by bringing a

perspective different from that of disputing parties.

3. The CBFI has a significant interest in the arbitral proceedings.

35. It is recognized that the amicus will be regarded as one having a significant interest in the arbitral

proceedings if the outcome of the arbitration may have direct or indirect impact on the rights that

applicant represents.32 In the pending case, the Tribunal’s decision on jurisdiction issue will

determine the scope of investors under the investment treaty between two states and affect future

31 Philip Morris Brands Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. v. Oriental Republic of Uruguay,
ICSID Case No. ARB/10/7, Procedural Order No. 3 of 17 February 2015, para. 24.
32 Apotex Holdings Inc. and Apotex Inc. v. United States of America, ICSID Case No. ARB(AF)/12/1, Procedural Order
on the Participation of the Applicant Mr Barry Appleton as a Non-Disputing Party of 4 March 2013, para. 38.
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investors’ protection, especially investor’s access to independent and impartial judicial system.

In the meantime, the CBFI represents numbers of Bonooru investors investing in the Greater

Narnian region and internationally. It is necessary for the CBFI to raise the voice for its members

when the decision of this arbitration may affect their access to ICSID tribunals. Therefore, the

CBFI has a significant interest in the arbitral proceedings.

4. The submission pursues public interest in the arbitral proceedings.

36. According to Article 1.4 (a) of the UNCITRAL Rules on Transparency, when an arbitral tribunal

determines whether to accept an amici curiae submission, the public interest shall be taken into

account.

37. The submission addressing jurisdictional issue related to the investor qualification, will exert

influence on future capital flows and sustainable development of economy, which concerns

public interest in the Great Narnian region. The uncertainty generated by the invalidation of the

standing of such enterprises to voice their grievances before a free and fair judicial system

impacts future capital flows. By clarifying business context and state entities’ situation, it can

further the investor’s protection and the development of economy of the whole region.

38. Further, the submission can promote public interest embedded in the subject-matter of the

arbitration.33 The subject-matter of the arbitration concerns aviation. Claimant, as a big airline

holding company, runs aviation business globally. Its subsidiary Ceali has a significant market

share in Mekar34 and another subsidiary Royal Narnian is a leading global airline in the Great

Narnian region.35 The financial situation of Claimant would notably affect its air service and

pricing strategy, which can impact consumer welfare in the Great Narnian region. Thus, there is

public interest embedded in the subject-matter of this arbitration.

39. Moreover, public interest criterion can be satisfied by increasing the transparency and openness

of the procedure.36 According to Article 1.4 (a) of the UNCITRAL Rules on Transparency, when

the tribunal exercises discretion, the public interest in transparency in the arbitration and in the

33 Resolute Forest Products Inc. v. Government of Canada, PCA Case No. 2016-13, Procedural Order No. 6 - Decision on
Amicus Application of 29 June 2017, para. 4 & 7.
34 NOTICE OF ARBITRATION, p. 3, para. 14.
35 Statement of Uncontested Facts, p. 29,para. 11.
36 Methanex Corp v. United States of America, UNCITRAL, Decision of the Tribunal on Petitions from Third Persons to
Intervene as “Amici Curiae” of 15 January 2001, para. 49.
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proceedings shall be considered. In the pending case, through accepting and considering the

submission from the CBFI, the arbitral proceeding could “benefit from being perceived as more

open or transparent”, as expressed in Methanex Corp v. United States of America.37

40. In summary, the submission by the CBFI shall be accepted as it meets all the four criteria for

amicus participation.

B. The Tribunal should reject the amicus submission by the External Advisors to the

CRPU.

41. The submission by the External Advisors to the CRPU shall be rejected for two reasons. First,

the submission by the External Advisors to the CRPU does not address a matter within scope of

the dispute (1). Second, the External Advisors to the CRPU have no significant interest in the

arbitral proceedings (2).

1. The submission by the External Advisors to the CRPU does not address a matter within

scope of the dispute.

42. According to Article 9.19.3 of CEPTA38, an amicus submission should address a matter within

scope of the dispute in order not to disrupt or unduly burden the arbitral proceedings. In the

pending case, the only dispute on jurisdiction issue raised by the disputing parties is the

qualification of an investor. However, in its submission, the External Advisors to the CRPU

brought a novel argument about the legality of Claimant’s investment, which falls out of the

scope of the dispute, increases the burden of the Tribunal and delays the whole proceeding.

43. Alternatively, even though the parties may have controversy over the legality of the investment,

on one hand, there is no evidence proving the alleged bribery. On the other hand, Claimant

procured the investment as it was the highest bidder and due to its valuable membership in the

Moon Alliance.39 Without connection between the alleged bribery and the procurement of the

investment, there is of little value to consider the bribery when determining the jurisdiction

issue.40

37 Ibid.
38 2014 BONOORU-MEKAR CEPTA, p. 80, para. 3.
39 NOTICE OF ARBITRATION, p. 3, para. 8.
40 Gustav FW Hamester GmbH & Co KG v. Republic of Ghana, supra note 12, para. 135.
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44. Moreover, even assuming, for the sake of argument, that the bribery was decisive in procuring

the investment for Claimant, it would not affect the jurisdiction of this Tribunal. Corruption issue

would bar the jurisdiction through impacting parties’ consent to protect legal investment. In

Metal-Tech v. Uzbekistan, a clause in the applicable BIT required investment to be implemented

in accordance with the laws. Based on this point, the tribunal held that the parties only gave their

consent to protect legal investment under the BIT. Since the investment was made through

corruption, the tribunal declared it lacked jurisdiction over the dispute.41 Different from the

pending case, such legal requirement for investments, namely being “according to the law of host

state” clause, cannot be found in CEPTA. Thus, the bribery is out of the scope of jurisdiction

issue.

45. Therefore, the alleged bribery would not affect the jurisdiction of this Tribunal and the External

Advisors’ submission fails to address a matter within the scope of the dispute.

2.The External Advisors to the CRPU have no significant interest in the arbitral proceedings.

46. According to Article 9.19.3 of CEPTA,42 an applicant should have a significant interest in the

arbitral proceedings. The External Advisors fail to meet this criterion. To constitute a significant

interest, the applicants must prove that they have more than just a general one in the arbitral

proceeding. In Apotex Inc. v. United States of America, the applicant, a study center, alleged that

the outcome of arbitration would affect the development of its new financial services, which only

constituted a general interest in the tribunal’s opinion.43 Similarly to the pending case, the

External Advisors alleged that their financial operation can be affected by corruption; this,

however, cannot constitute a significant interest and the requirement is not met.

47. In summary, the submission by the External Advisors to the CRPU should be rejected as it fails

to address a matter within scope of the dispute and fails to present a significant interest in the

arbitral proceedings.

41Metal-Tech Ltd. v. Republic of Uzbekistan, ICSID Case No. ARB/10/3, Award of 4 October 2013, para. 386.
42 2014 BONOORU-MEKAR CEPTA, p. 80, para. 3
43 Apotex Holdings and Apotex Inc. v. United States of America, supra note 32, para. 33.



18

Summary and Conclusion on Issue B

48. The applicable law sets forth four criteria for the amicus participation. First, a submission needs

to address a matter of fact or law within the scope of the dispute. Second, a submission should

assist the tribunal in evaluating the submissions and arguments of the disputing parties by

bringing a perspective. Third, applicants should have a significant interest in the proceeding.

Fourth, a submission should pursue public interest in the arbitral proceedings.

49. Based on the analysis of the above criteria, it should be concluded that the submission by the

CBFI should be accepted as it meets all the criteria; yet the submission by the External Advisors

to the CRPU should be rejected as it fails to address a matter within scope of a dispute as well as

fails to present a significant interest in the arbitral proceedings.
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ARGUMENTS ONMERITS

III. ISSUE C: RESPONDENT HAS VIOLATED Article 9.9 OF CEPTA.

51. Under Article 4 of ARSIWA, which is of customary nature, the conduct of any State organ shall

be considered an act of that State under international law. Hence, conduct of CCM and Mekari

courts are attributed to Mekar.

52. Article 9.9 of CEPTA provides a list of measures that violate this Article by breaching the FET

obligation. Arbitrary conduct, discriminatory conduct and denial of justice are included in it and

such violations against Claimant have taken place. Claimant submits the following: First, CCM

decisions constitute arbitrary conduct. Second, dismissing Caeli’s application for subsidies for

the only reason that it was partly owned by Bonooru is discriminatory conduct. Third, decision

on 15 June 2019 is a clear denial of justice. Alternatively, the cumulative effect of these acts and

omissions leads to a creeping FET violation.

A. Decisions of CCM constitute arbitrary conduct.

1. Initiation of the First Investigation by CCM constitutes arbitrary conduct.

53. Article 9.9 of CEPTA does not define arbitrary conduct. However, based on its ordinary meaning

in accordance with Article 31 of VCLT, a measure is arbitrary when it is not founded on reason

or fact. This interpretation is also supported by the tribunals in Plama v. Bulgaria.44 Claimant

argues that the initiation of the First Investigation is arbitrary, since the way in which CCM

calculated Caeli’s market share is not justified.

54. Under the MRTP Act, a suo moto investigation can only be opened when a corporation obtains a

market share greater than 50%. Caeli, however, had only a 43% market share in Mekar.45 To

meet the “50% requirement”, CCM calculated Caeli’s market share in conjunction with Royal

Narnian. It should not have done so.

55. The market share of two companies can be calculated together only when the co-operation level

is so high that it amounts to virtual merger of the two companies.46 According to OECD’s

44 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Award of 27 August 2008, para. 184.
45 Statement of Uncontested Facts, p. 34, para. 36.
46 Presentation by Mr Joos Stragier, Deputy Head of Unit DG Competition of European Commission, on the 11th Annual
Conference on Recent developments in European air transport law and policy, also available at:
https://ec.europa.eu/competition/speeches/text/sp1999678_en.html, (last visited :15 September 2021).
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research on airline competition, virtual merger of airline companies is the highest level of co-

operation, meaning the sharing of revenue, cost and benefit.47 However, co-operation between

Caeli and Royal Narnian involved only lounge access, terminals, IT platforms, check-in

operations and code-sharing.48 Such degree of co-operation is classified as low and mid-level co-

operation.49 Therefore, there was no merger-like co-operation to justify the way in which CCM

calculated Caeli’s market share.

56. To conclude, the initiation of the First Investigation was arbitrary.

2. CCM’s refusal to renew the interim airfare caps constitutes arbitrary conduct.

57. Pursuant to the proportionality test from AES Summit v. Hungary, to avoid arbitrary conducts, the

measure of the host State must fulfill two requirements: (i) be necessary for the policy objective,

and (ii) the impact of the measure on the investor must be proportional to that objective.50

Claimant argues that refusal to renew the interim airfare caps is neither necessary nor

proportionate.

58. First, keeping the interim airfare caps in place was no longer necessary. CCM placed caps on

Caeli to prevent Caeli from earning supra-competitive profits, lasting till 2019.51 But since July

2017, Caeli had been unable to secure steady revenues52 and even faced the risk of insolvency.53

This situation made the original aim of the interim measure unnecessary.

59. Second, inflation had been increasing exponentially over the previous months.54 If the current

interim measures remained in place, the viability of Caeli would be damaged. By contrast, a

renewed interim measure factoring in the rising inflation is much less restrictive and entirely

feasible. It would not hinder the investigations.

47 OECD Secretariat, Background Note for Item IX (airline competition) at the 121st meeting of OECD Competition
Committee on 18-19 June 2014, p. 25.
48 Statement of Uncontested Facts, p. 32, para. 27.
49 OECD Secretariat, supra note 47.
50 AES Summit Generation Ltd. v. The Republic of Hungary, ICSID No. ARB/01/04, Award of 23 September 2010, para.
322.
51 Statement of Uncontested Facts, p. 34, para. 37.
52 Statement of Uncontested Facts, p. 35, para. 40.
53 Statement of Uncontested Facts, p. 37, para. 51.
54 Statement of Uncontested Facts, p. 36, para. 43.
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60. Hence, the need to keep the interim caps in place was totally disproportionate and damaging to

the investor. CCM’s refusal to renew the interim airfare caps constitute arbitrary conduct.

B. Dismissing Caeli’s application for subsidies because of Bonooru’s shareholding in it

constitutes discriminatory conduct.

61. The Lemire v. Ukraine tribunal developed a test of what constitutes discriminatory conduct.55

That is, similar cases are treated differently without reasonable justification.

62. To constitute “similar cases”, theMyers v. Canada tribunal further clarified, the fact that

businesses are within the same economic sector suffices, and thus comparable market position is

not required.56 Under the program put forward by the Executive Order 9-2018, only privately-

owned companies received subsidies. On the other hand, Caeli’s application for subsidies was

rejected.57 Although the companies involved possessed different market share,58 they were all in

the airline sector. Hence, similar cases were treated differently by Respondent.

63. Concerning Respondent’s alleged justification, Vemma actually had no advantage over its

privately-owned counterparts in surviving the economic crisis for two reasons: First, the home

State has not stepped in to save Vemma.59 As stressed in the uncontested facts, Claimant has not

received subsidies under the Horizon 2020 Scheme since 2017.60 Second, the private airlines

which qualified for and were aided with subsidies actually also received subsidies from their

home States, even greater than Vemma did.61 Therefore, whether a company is owned by a state

is not a reasonable basis for such different treatment.

64. To conclude, dismissing Caeli’s application for subsidies only because it was owned by the state

is discriminatory conduct.

55 Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability of 14 January
2010, para. 261.
56 S.D. Myers, Inc. v. Government of Canada, UNCITRAL, Partial Award of 13 November 2000, para. 246.
57 Statement of Uncontested Facts, p. 36, para. 46.
58 Procedural Order No. 4, para. 7.
59 ANNEX IX, Aviation Analytics Record, p. 59, para. 3.
60 Supra note 58.
61 Statement of Uncontested Facts, p. 37, para. 46.
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C. The premature dismissal of Caeli’s claims on the airfare caps constitutes a denial of

justice.

65. According to Iberdrola Energía v. Guatemala, a denial of justice can be indicated by the denial

of access to justice.62 Claimant argues that the premature dismissal of Caeli’s claims on the

airfare caps constitutes a clear denial of access to justice.

66. In this case, after the prima facie assessment, Justice VanDuzer cited “saving the precious

resources” as the main reason to deny Caeli’s right to appeal. However, the courts are there to

render justice, but not to preserve their own resources. Claimant’s position can be supported by

the ADC v. Hungary, which held that, insufficient judicial resources cannot relieve the

Respondent from its obligation to deliver justice.63

67. Moreover, summary judgment and prima facie assessment can be justified only when there is no

genuine dispute as to any material fact.64 However, CCM’s rationale was so problematic that

even the court did not agree with its. Hence, the most important premise of rendering a summary

judgment was missing in the present case. Under such a genuine dispute, the court’s decision on

15 June 2019 only paved the way for deprivation of Claimant’s access to justice.

68. To conclude, a denial of justice has occurred.

D. Alternatively, the cumulative effect of Mekar’s acts and omissions leads to a creeping

FET violation.

69. All the conduct discussed above individually constitutes internationally wrongful acts. In the

alternative, the cumulative effect of these acts and omission leads to a breach of FET. This

position can be supported by the interpretation of CEPTA and the case logic of El Paso v.

Argentina, which created the concept of “creeping FET violation”, meaning a succession of acts

or omissions that are individually lawful, can be collectively unlawful and lead to the breach of

FET standard.65

62 Iberdrola Energía S.A. v. Republic of Guatemala, ICSID Case No. AR/09/5, Award of 17 August 2012, para. 377.
63 ADC Affiliate Limited and ADC & ADMC Management Limited v. The Republic of Hungary, ICSID Case No.
ARB/03/16, Award of 2 October 2006, para. 435.
64 See generally, PLATT, Alexander I, Is Administrative Summary Judgment Unlawful? (2021).
65 El Paso Energy International Company v. The Argentine Republic, ICSID Case No. ARB/03/15, Award of 31 October
2011, para. 516.
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70. Pursuant to Article 31 of VCLT, a treaty is to be interpreted “in good faith in accordance with the

ordinary meaning to be given to the terms of the treaty in their context and in light of its object

and purpose.”

71. In order to ascertain the content of FET standard in a given BIT, a number of tribunals have

predominantly referred to the preamble of the BIT.66 Specifically, when applying to creeping

FET violation, Pablo explained that the object and purpose of investment treaties in general

would support the interpretation that “treatment” encompasses composite acts.67 In CEPTA, both

Parties agree that the treaty should “create an expanded and secure market for their goods and

services through the reduction or elimination of barriers to trade and investment” and “promote

transparency, good governance, and the rule of law, and eliminate bribery and corruption in trade

and investment”. All the purposes emphasize the significance of protecting investors, especially

providing investors with a favorable investment environment.

72. Furthermore, the wording of Article 9.9 of CEPTA is “a measure or measures”. This choice of

words clearly indicates that “treatment” does not necessarily imply a discrete act or omission but

may consist in a pattern of conduct by the State. Otherwise, the State could frustrate the FET

standard by fragmenting its misconduct into discrete acts or omissions that individually appear

harmless. And consequently, it could frustrate the object and purpose of CEPTA.

73. Hence, both the purpose and wording of CEPTA embraces the concept of “creeping FET

violation”. This Tribunal is to take an overall view of the situation to assess any FET violation.

74. Claimant’s position can be further supported by El Paso, which held that, acts that are not illegal

can become such by accumulation if the acts are leading in the same direction.68 This

requirement has been satisfied in the present case and thus creeping FET violation does exist.

75. In this case, all of the obstacles put in front of Claimant were carried out in order to push it to sell

its investment, which eventually left Claimant with no choice but to sell. After Claimant secured

an offer from Hawthorne Group, rather than buy the shares, or allow the purchase by Hawthorne,

66 Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award of 17 March 2006, para. 298; Lemire v.
Ukraine, supra note 55, para. 264; National Grid plc v. The Argentine Republic, UNCITRAL, Award of 3 November
2008, para. 170.
67 PABLO, Juan & PÁEZ, Hernández, Missing the forest for the trees: creeping FET violations in investment arbitration,
The Treaty Examiner, vol. 2, issue 1, p.1 (2021).
68 El Paso v. Argentina, supra note 65, para. 516.
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Respondent disputed the validity of this offer due to its Moon Alliance membership.69 Then,

when the dispute was submitted to arbitration, Respondent bribed the sole arbitrator and got a

ruling in their favor.70 After the award was properly set aside due to the bribery, Mekari court

misused the discretionary nature of Article V(1)(e) of the New York Convention on the

Recognition and Enforcement of Foreign Arbitral Awards, neglected the clear evidence of

corruption,71 and still enforced the tainted award.72

76. By comparison, right after Claimant’s departure, Mekar made every attempt to aid Caeli,

including infusing capital, foregoing previously imposed fines and granting tax breaks.73 It is

thus reasonable to conclude that, all the challenged conduct by Mekar were carried out in hopes

to push Claimant to sell its investment.

77. To conclude, the cumulative effect of Mekar’s acts and omissions leads to a creeping FET

violation.

Summary and Conclusion on Issue C

78. In conclusion, Respondent violated FET in three aspects: First, decisions of CCM constitute

arbitrary conduct; Second, dismissing Caeli’s application for subsidies for the only reason that it

was partly owned by Bonooru is a discriminatory conduct; Third, decision on 15 June 2019 is a

clear denial of justice. Alternatively, the cumulative effect of these acts and omissions leads to a

creeping FET violation.

69 Statement of Uncontested Facts, p. 38, para. 54.
70 Statement of Uncontested Facts, p. 39, para. 60.
71 ANNEX XIII, Supreme Arbitrazh Court of Sinnograd Ruling, para. 14.
72 Statement of Uncontested Facts, p. 39, para. 62.
73 Statement of Uncontested Facts, p. 40, para. 64.



25

IV. ISSUE D: CLAIMANT IS ENTITLED TO THE COMPENSATION

CORRESPONDING TO THE “FAIR MARKET VALUE”.

79. Concerning the appropriate compensation standard for FET violation, Claimant argues that the

MFN clause in CEPTA can be invoked to import the fair market value standard in ARRAKIS–

MEKAR BIT to replace the market value standard in CEPTA. In the alternative, fair market

value shall be applied since it is more consistent with the principle of full reparation.

A. The fair market value standard should be applied according to the MFN clause

contained in CEPTA.

80. Concerning the compensation standard for FET violation, Article 13 of ARRAKIS–MEKAR

BIT (third-party BIT) provides the fair market value standard, whereas Article 9.21 of CEPTA

(basic BIT) adopts the market value standard.

81. MFN clause in the basic BIT can be invoked to import a more favorable treatment in the third-

party BIT. By its very nature, an MFN clause promises something better than what is provided in

the treaty, so that the mere fact that market value standard is expressly prescribed in CEPTA

itself cannot be conclusive on whether an MFN clause can provide better treatment than what is

already provided for in the basic treaty.74 The Claimant’s position can be supported by CME v.

Czech, where MFN was invoked successfully, to replace the criterion of “just compensation ...

represent[ing] the genuine value of the investments” in the Czech–Netherlands BIT by “fair

market value” in the Czech–United States BIT.75

1. Compensation standard constitutes “treatment” under the MFN clause of CEPTA.

a. “Enjoyment of treatment” covers compensation standard.

82. Article 9.7(1) of CEPTA provides a list of “treatment”, in which enjoyment of investments is

included. Compensation obligation directly results from the interference of enjoyment of

investments, and compensation standard is one of the decisive factors of how well an investment

is protected.76 Hence, “enjoyment of treatments” covers compensation standard.

74 International Law Commission, Final report: Study Group on the Most-Favoured-Nation clause, 67th session, 29 May
2015, paras. 186, 187.
75 CME Czech Republic B.V. v. The Czech Republic, UNCITRAL, Final Award of 14 March 2003, para. 500.
76 CAMPBELL, McLachlan, LAURENCE, Shore & MATTHEW, Weiniger, International Investment Arbitration:
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b. Compensation standard does not fall into the exceptions prescribed in Article 9.7 (2) of

CEPTA.

83. There is no indicator that Article 9.7(1) of CEPTA is an exhaustive list. Otherwise, it will be

meaningless for Article 9.7(2) to give exceptions. Under the general principle that an

interpretation that validates outweighs one that invalidates, anything that is not excluded by

Article 9.7(2) still falls within the scope of the MFN clause, even if it is not expressly provided

in Article 9.7(1).

84. Pursuant to Article 9.7(2), there are two exceptions that do not constitute comparable “treatment”

referred to in Article 9.7(1): (i) procedures for the resolution of investment disputes; (ii)

substantive obligations without measures adopted or maintained by a Party pursuant to those

obligations.

85. First, compensation standard is not simply a procedural issue,77 since a right without a remedy is

no right at all. Rather, compensation constitutes a substantive obligation of the host State. This

can be supported by the fact that the compensation issue is prescribed in the section of

investment protection in CEPTA.

86. Second, substantive obligations in other BITs constitute “treatment”, as long as measures have

been adopted by a Party pursuant to those obligations. Tribunals established under Arrakis-

Mekar BIT have consistently awarded compensation for FET violations under Article 13 of the

BIT.78 Therefore, Parties to Arrakis-Mekar BIT have adopted measures to enforce the obligation

of granting compensation at fair market value, making the obligation a “treatment”.

87. Hence, compensation standard does not fall into the two exceptions expressly prescribed in

Article 9.7(2). The “fair market value” standard under Arrakis-Mekar BIT constitutes a

comparable “treatment”.

2. Fair market value standard is more favorable than market value standard in this case.

88. The question of what constitutes less favorable treatment can only be answered on a case-by-case

Substantive Principles, (2rd ed.) p.413 (2017).
77 Ibid.; See also Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID Case No. ARB/97/7, Decision of the Tribunal
on Objections to Jurisdiction of 25 January 2000, para. 56.
78 Procedural Order No. 3, para. 15.
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analysis.79 According to Chorzów Factory, the fair market value standard corresponds to the

notion of the “hypothetical normal course of events”.80 CMS v. Argentina further clarifies that

fair market value must assume that neither party to the transaction is under any compulsion to

buy or sell.81

89. Extraordinary circumstances such as economic crises and duress are thus ignored.82 By contrast,

the market value standard takes extraordinary circumstances into consideration, as though a

seller is forced to liquidate on the spot.83

90. During the economic crisis in Mekar, Claimant’s investment might have a market value of USD

400 million because of the effect of the crisis. But its fair market value was much higher than

that.84 Therefore, the compensation standard in ARRAKIS–MEKAR BIT is a lot more favorable

than that in CEPTA.

91. To conclude, the fair market value standard under Article 13 of ARRAKIS-MEKAR BIT is a far

more favorable treatment and thus it should be followed in this case.

B. Alternatively, fair market value standard should be adopted under the principle of full

reparation.

1.CEPTA provides no specific compensation standard for FET violations.

92. Unlike Article 9.12 of CEPTA which provides a specific compensation standard for unlawful

expropriation, Article 9.9 is not equipped with an express compensation standard for FET

violation. The word “may” in article 9.21 makes the provision too general to offer specific

guidance. Hence, lex specialis cannot be applied in this case and principles of international law

can still be factored in.

79 International Law Commission, Final Report on the Most-Favoured-Nation Clause, para. 193.
80 Germany v. Poland (“Chorzów at Factory”), PICJ, Merits Judgment of 13 September 1928, p. 51.
81 CMS Gas Transmission Company v. The Republic of Argentina, ICSID Case No. ARB/01/8, Award of 12 May 2005,
para. 402.
82 WÖSS, Herfried and ROMÁN, Adriana San, Damages in Investment in Treaty Arbitration, in International Arbitration
and EU Law, (DONA, José R. Mata and LAVRANOS, Nikos ed.) p.214, 216 (2016).
83 Ibid.
84 Procedural Order No. 4, para. 4.
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2. Fair market value standard is the only way to achieve the full reparation.

93. The full reparation principle, deriving from Chorzów Factory,85 is also stipulated in Article 31 of

ARSIWA, that the responsible State is under an obligation to make full reparation for the injury

caused by the international wrongfully act. The key of full reparation principle is wiping out all

the consequences of the illegal act.86 Claimant’s position can be further supported by Crystallex v.

Venezuela, where the tribunal considered that, to arrive at full reparation, the fair market value

standard must be applied as the appropriate compensation standard for FET violations.87

94. Under the definitions of fair market value and market value as aforementioned, since market

value standard takes extraordinary circumstances into account, it cannot fully reflect the

consequences of the illegal act as fair market value standard does. Hence, only the fair market

value standard can achieve full reparation.

Summary and Conclusion on Issue D

95. The fair market value standard under Article 13 of ARRAKIS-MEKAR BIT is far more

favorable treatment and thus it should be followed in this case. Alternatively, the fair market

value standard shall be followed since it is the only way to achieve full reparation.

85 Chorzów Factory Case, supra note 80, p.47.
86 Commentary on ARSIWA, Article 36, para. 3.
87 Crystallex International Corporation v. Bolivarian Republic of Venezuela, ICSID Case No. ARB(AF)/11/2, Final Award
of 4 April 2016, para. 846.


