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1 
 

Statement of Facts 

Parties of the Dispute  

1. Vemma Holdings (“Vemma”) is an airline holding company incorporated in Bonooru. 

Shareholders in Vemma include the State of Bonooru, and also private and institutional 

shareholders. It has 100% ownership in Royal Narnian, which is a leading global airline, and 

part of the Moon Alliance. On 5 January 2011, Vemma acquired an 85% stake in Caeli Airways 

(“Caeli”), a privatised airline from Mekar.  

2. The Federal Republic of Mekar (“Mekar”) is a small developed state. High regulatory 

intervention and late economic reforms starting in 1994 affected Mekar’s post-independence 

growth. In April 2014, Mekar signed the Comprehensive Economic Partnership and Trade 

Agreement (“CEPTA”) with Bonooru. The agreement entered into force on 15 October 2014. 

Relevant Facts 

3. On 23 November 2010, Vemma Holdings submitted its bid for the purchase of Caeli. On 5 

March 2011, Competition Commission of Mekar (“CCM”) approved Vemma’s acquisition of 

an 85% stake in Caeli and the airline’s participation in the Moon Alliance. On 29 March, 

Vemma Holdings entered into a Share Purchase Agreement with Mekar Airservices Ltd. to 

purchase an 85% stake in the company. Simultaneously Vemma and Mekar Airservices entered 

into a Shareholder’s Agreement. 

4. In 2012 Vemma started to increase its operations. Caeli became the only consistently profitable 

carrier on over half the routes to and from Phenac International Airport in June 2016. In 

September, the CCM launched a press release on its intention to investigate Caeli, and Airfare 

caps were imposed on Caeli. 

5. In late 2016, MON began to nosedive, starting a currency crisis in March 2017. 

6. On 30 January 2018, Mekar issued a Decree requiring all companies operating in the country 

to offer goods and services denominated exclusively in MON. 

7. On 8 March 2018, Caeli’s board voted to seek judicial review of the CMM’s airfare caps. 

8. On 27 March 2018, Caeli’s claim against CCM was registered, but the hearing on interim 

measures was scheduled for April 2019. Caeli urged for an immediate hearing to secure a stay 

on the airfare cap. The Court Registrar rejected the request. 
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9. In August 2018, The CCM concluded its first investigation into Caeli. It imposed Caeli a 

penalty of MON 150 Million, for allegedly incurring in predatory pricing, and decided to keep 

the caps in place pending the Second Investigation. 

10. On 1 January 2019, CCM completed its Second Investigation and a fine of MON 200 million 

was imposed on caeli. It also decided to maintain the airfare caps until Caeli market share were 

to fall below 40%. Its market share stood at 43% at the time. 

11. In November, Vemma announced its intention to sell their stake in Caeli. Vemma secured an 

offer from Hawthorne Group LLP (“Hawthorne”) and communicated the terms to Mekar 

Airservices, who rejected the offer. 

12. On 11 February 2020, after failed negotiations, Mekar Airservices filed a request for arbitration. 

Mr. Cavanaugh was appointed as sole arbitrator, who rendered a favourable award for Mekar 

on 9 May 2020. CILS released a report alleging that Cavanaugh had received bribes from Mekar 

representatives. Therefore, the Supreme Arbitrazh Court of Sinnograd set aside the award on 1 

August, 2020. Irrespective of that, the High Commercial Court of Mekar issued a ruling 

recognizing and enforcing the award in Mekar on 23 August 2020. Vemma appealed the 

judgement before the Superior Court of Mekar, which was dismissed. 

13. On October 8 2020, Vemma sold its stake in Caeli to Mekar Airservices, and on November 15, 

it filed a Notice of Arbitration (“NoA”) against Mekar. 

Summary of Arguments 

I. The Tribunal has ratione personae jurisdiction over the present dispute. Vemma is a 

protected investor under the CEPTA whether considered a private company or a State-

Owned Enterprise (“SOE”) because State participation in the company is irrelevant in 

that regard. In any event, if the Tribunal considers that Bonooru’s participation in 

Vemma is relevant, it would still be a protected investor since it overcomes the Broches 

Test.  

II. Two applications were brought before the Tribunal for leave to file amicus curiae 

submissions. On one hand,  the submission by the Consortium of Bonoori Foreign 

Investors (“CBFI”) reflects valuable perspectives that merits the Tribunal’s attention, 

and should be accepted.  On the other hand, the external advisors to Mekar’s Committee 

on Public Utilities Reform (“the Amici”) filed a submission that fails to meet the 

prerequisites of the applicable law, therefore the Tribunal should reject it. 

III. MERITS: FET. Mekar violated Article 9.9 CEPTA by failing to provide fair and 

equitable treatment to CLAIMANTs’ investments. First, Mekar discriminated against 
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CLAIMANT because it granted subsidies to other airlines but not to Vemma. Second, 

the investigations initiated by the CCM and the caps imposed were arbitrary. Third,  

special justice delay, corruption and lack of transparency by Mekari courts, constituted 

a denial of justice towards Vemma. Finally, by radically altering the monetary policy 

and going against its own actions, RESPONDENT violated CLAIMANT’s legitimate 

expectations created by Mekar. 

IV. COMPENSATION: Mekar must compensate the Claimant for violating Article 9.9 

CEPTA. Vemma is entitled to 700 USD Million corresponding to the Fair Market Value 

(“FMV”) of the investment prior to the violation, according to both principles of 

international law and the most favoured nation obligation contained in CEPTA. 

CLAIMANT did not contribute to the injury of its own investment and the economic 

crisis in Mekar should not be considered to reduce any compensation. 
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I. THE CLAIMANT HAS JURISDICTION RATIONE PERSONAE 

1. Vemma, a company constituted in accordance with the laws of Bonooru, made an investment 

in Mekar in March 2011, acquiring a 85% stake in Caeli1 through the Share Purchase 

Agreement. The investment was protected under the 1994 Bilateral Investment Treaty 

(“BIT”).2  However, in 2014, Bonooru and Mekar substituted said BIT with the CEPTA, which 

protected Vemma’s investment  from 15 October 2014 onwards.3  

2. From September 2016 to October 2020, Mekar deliberately pursued a series of acts and 

omissions that constituted unfair and inequitable treatment of Vemma.4 Consequently, pursuant 

to Article 9.16 CEPTA, Vemma submitted its NoA under the ICSID AFR on 17th November 

2020.5 

3. Notwithstanding neither the CEPTA nor the ICSID AFR prevent companies with State 

participation from being considered investors, RESPONDENT has challenged this Tribunal’s 

Jurisdiction ratione personae alleging that Vemma is a State-owned enterprise (SOE).6 It 

asserts that SOEs cannot be considered “nationals of another State” and that, in consequence, 

this dispute would constitute State to State arbitration.7 

4. Contrary to RESPONDENT’s ill-founded allegations, CLAIMANT will demonstrate that 

Vemma is a protected investor under the CEPTA and the ICSID AFR irrespective of State 

participation in the company (A). In any event, if the Tribunal considers that it has to analyze 

State participation in Vemma, the company would still be a protected investor under the 

CEPTA and the ICSID Additional Facility Rules (“AFR”) (B). 

A. Vemma is a protected investor irrespective of State participation in the company 

5. According to article 9.16 CEPTA and article 2 ICSID AFR, the Tribunal has jurisdiction over 

disputes that arise between a contracting State and an investor who is a national of the other 

contracting State. 

6. RESPONDENT contends that Vemma cannot initiate arbitration under the CEPTA because it 

is a SOE.8 However, CLAIMANT will demonstrate that Vemma has standing to initiate this 

 
1 Facts ¶ 25. 
2 Facts ¶ 32. 
3 Ibid. 
4 Facts ¶ 36-65. 
5 PO3 ¶ 1. 
6 Response ¶ 1. 
7 Response ¶ 1-2. 
8 Response ¶ 1-2. 
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arbitration, whether considered private or State-owned, since it is an “investor” and a “national 

of another State” according to CEPTA and the ICSID AFR (1); the CEPTA does distinguish 

between private and State-owned companies in its definition of “investor” (2); and Vemma’s 

investment is expressly protected under article 1.6 (1) CEPTA (3).  

1. Vemma is a protected investor according to the CEPTA and the ICSID AFR 

7. The term “investor” is defined in article 9.1 CEPTA as: 

“a Party, a natural person, or an enterprise of a Party, other than a branch or a 

representative office, that seeks to make, is making or has made an investment in the 

territory of the other Party (…)”.9 

8. Similarly, Article 2 of the ICSID AFR requires the parties to be a State and a national of another 

State. 

9. Therefore, the CEPTA and the ICSID AFR protect enterprises as investors if they are nationals 

of one of the CEPTA’s contracting States and have made an investment in the other contracting 

State.  

10. According to International Law, the State of nationality of a legal person means “the State under 

whose law the corporation was incorporated”, unless the company is controlled by nationals 

of another State, has no substantial business activities in the State of incorporation, and the seat 

of management and financial control are located in another State.10 

11. In casu, Vemma is an enterprise incorporated in Bonooru.11 It has substantial business activity 

in Bonooru, and its seat of management and financial control are located there as well. Thus, 

Vemma qualifies as a national of Bonooru, and given the fact that Vemma made an investment 

in Mekar in 2011,12 It is a protected investor under the CEPTA and the ICSID AFR. 

2. The CEPTA does not distinguish between private and State-owned enterprises 

12. Generally, where no restrictions have been included by the underlying investment treaties to 

the legal person’s definition, tribunals have concluded that there is no basis to include 

 
9
 CEPTA Article 9.1. 

10 Report ILC Article 9. 
11 Facts ¶ 10. 
12 Facts ¶ 25. 
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organization, business purpose, ownership, or control restrictions where none appear to have 

been intended.13 

13. By alleging that CLAIMANT cannot bring its claim under the CEPTA because of the stake that 

Bonooru owns in Vemma14, RESPONDENT is adding non-existent limitations to the will of 

both States in celebrating the Treaty. 

14. There is no specific language in the CEPTA’s definition of “investor” that precludes SOEs. 

Conversely, it includes enterprises in general, whether they are private, mixed or State-owned. 

Hence, it is unnecessary to analyze Bonooru’s participation in Vemma because the company 

would still be considered an investor under the Treaty. 

3. Vemma’s investment in Caeli is expressly protected under article 1.6 (1) CEPTA 

15. Not only does the CEPTA not preclude Vemma from being considered an investor, but also its 

investment in Caeli is expressly protected by article 1.6 (1). It establishes that  investments 

made under the 1994 BIT shall be governed by the CEPTA since its entry into force on 15th 

October 2014.15 

16. It is uncontested that CLAIMANT made its investment in March 2011.16 Therefore, it was 

covered by the 1994 BIT, which specifically included enterprises “whether privately owned or 

government-owned”.17  

17. Hence, even if Vemma is considered a SOE, as its investment was protected by the 1994 BIT, 

it is now covered by the CEPTA.  

B. Even if the Tribunal considers that it has to analyze State participation in Vemma, the 

company would still have standing as an investor  

18. In case the Tribunal finds that Bonooru’s participation in Vemma deserves examination, the 

company would still have standing as an investor since it overcomes the Broches Test.  

 
13

 Shougang ¶ 412; Sanum ¶¶ 306-315. 
14

 Response  ¶ 2. 
15

 VCLT 2.1 (b), 14 and 16. 
16 Facts ¶ 25. 
17 Bonooru-Mekar-BIT, Article 1 (a). 
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19. This Test has been applied by several ICSID tribunals18 analyzing SOEs standing in investment 

arbitration as it was created by Aron Broches, the first ICSID secretary-general, in order to 

distinguish SOEs which legitimately qualify as nationals of another State, from those so tightly 

linked to the State that cannot be considered as a separate entity.19   

20. Despite the fact that it is typically used in cases under the ICSID Convention, it can also be 

applied under the ICSID AFR. CLAIMANT chose those rules to institute these proceedings 

because the CEPTA provides that option since Mekar is not a contracting state of the ICSID 

Convention.20  

21. Nevertheless, under the CEPTA, the ICSID AFR and the ICSID Convention, the nature of the 

Parties is the same: a State and a national of another State. Therefore, this test, which analyses 

whether SOEs qualify as “nationals of another State”, is applicable under all of them. 

22. This test proposes that:  

“... a mixed economy company or government-owned corporation should not be 

disqualified as a ‘national of another Contracting State’ unless it is acting as an agent 

for the government or is discharging an essentially governmental function.”21 

23. The test’s requisites mirror the customary international law rules on attribution of 

internationally wrongful acts to States, codified in Articles 5 and 8 of the International Law 

Commission’s Articles on State Responsibility (“ASR”).22  

24. In that regard, contrary to RESPONDENT’s allegations, Vemma has standing in this arbitration 

even if Bonooru’s participation in the company is considered because it does not act as an 

agency of the State (1) and it does not discharge an essentially governmental function (2).   

1. Vemma is not an agency 

25. RESPONDENT argues that Vemma is an extension of Bonooru because the government has 

historically maintained a sizable stake in the company,23 and its founding documents indicate 

 
18

 CSOB; BUCG; Flughafen. 
19

 Broches. 
20 NoA ¶ 3. 
21

 Broches ¶¶ 331, 354-355. 
22 ASR arts 5,8. 
23

 Response ¶ 3. 
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that Vemma exercises its functions under the direction of the government.24 RESPONDENT 

seems to wrongly imply that Vemma acts as an agent of Bonooru.  

26. However, CLAIMANT will demonstrate that this is not the case since, firstly, Bonooru’s stake 

in Vemma is irrelevant to establish agency and, in any instance, the government had a minority 

stake on the relevant date (a). Secondly, the company’s corporate framework is also irrelevant 

to determine agency and, in any case, Bonooru’s government did not control the enterprise (b). 

Lastly, the fact-specific context evidences that Vemma did not function as a Bonoori agent (c).  

a. Bonooru’s stake in Vemma should not be considered to establish agency  

27. RESPONDENT contends that Bonooru’s shares in Vemma may imply that it acts as a State 

agency.25 However, the company’s shares are irrelevant per se to establish jurisdiction ratione 

personae, and if it were, quod non, Bonooru owned a minority stake at the relevant date.  

28. In several ICSID cases, jurisdiction was granted despite the stake owned by the States in the 

companies involved: 

 Flughafen 40% (Swiss Confederation)26 

CSOB 65% (Czech Republic)27 

Telenor 75% (Kingdom of Norway)28 

BUCG 100% (People's Republic of China)29 

CDC 100% (United Kingdom)30 

Hrvatska 100% (Republic of Croatia)31 

 
24

 Response ¶ 2. 
25

 Response ¶ 3. 
26 Flughafen ¶ 284. 
27

 CSOB ¶ 18. 
28

 Telenor ¶ 16. 
29

 BUCG ¶ 32. 
30

 CDC ¶ 1. 
31 Hrvatska ¶ 1. 



9 
 

29. As stated in CSOB, “ownership alone will not disqualify a company from filing a claim with 

the Centre as a national of another State”.32 Therefore, Bonooru’s shares in Vemma do not 

preclude this Tribunal’s jurisdiction.  

30. In case the Tribunal considers that Bonooru’s shares in Vemma are relevant in determining its 

jurisdiction, the government owned a minority stake at the relevant date.  

31. While it is uncontested that in March 2021 Bonooru increased its shareholding in Vemma to 

55%,33 contrary to RESPONDENT’s allegations,34 this does not affect CLAIMANT’s standing 

to initiate the present proceedings.  

32. It is an accepted international principle that jurisdiction will be determined by reference to the 

date on which judicial proceedings are instituted, meaning that on that date all jurisdictional 

requirements must be met and jurisdiction will not be affected by subsequent events.35 The 

International Court of Justice (“ICJ”) has developed a jurisprudence constante to this effect,36 

and ICSID tribunals have applied this principle consistently.37  

33. Consequently, the relevant date to determine CLAIMANT’s standing in casu is 17 November 

2020, when it submitted its NoA.38 At that time, Bonooru owned a minority stake in Vemma’s 

capital.39 

b. The corporate framework of the company is also irrelevant when analyzing agency  

34. RESPONDENT also asserts that, according to Vemma´s founding documents, it functions 

under the direction of the Bonoori government.40 However, this consideration is irrelevant in 

determining the matter of discussion41 and, in any case, Bonooru’s government officials did not 

control Vemma. 

 
32

 CSOB ¶ 18. 
33

 Facts ¶ 65. 
34

 Response ¶ 4. 
35

 Schreuer, p. 91 ¶¶ 35-40. 
36

 Lockerbie ¶ 115,  ¶ 37; Nottebohm, ¶ 122; Passage ¶142. 
37

 Goetz, ¶72; Bayindir, ¶178; El Paso-Jurisdiction ¶¶135-136; Enron ¶¶ 196-198, 396; Vivendi-jurisdiction ¶ 60; 

CSOB ¶ 31. 
38

 PO3 ¶ 1. 
39

 Facts ¶ 65. 
40 Response ¶ 3. 
41

 BUCG ¶ 33. 
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35. In CSOB, the tribunal rejected respondent’s submission that the Czech Republic’s 65% stock 

ownership gave it absolute control over the entity, ruling that “...such control alone will not 

disqualify a company under the here relevant test from filing a claim with the Centre...”42 

36. In any case, even if the Tribunal considers that analyzing Vemma’s corporate framework is 

necessary under the Broches Test, Bonooru’s government did not control the enterprise. 

37. Vemma’s decision-making authority is the Board of Directors, which consists of “eight (8) 

directors, including five (5) executive directors, one (1) non-executive director, one (1) 

independent director and one (1) director representing the employees.”43  

38. The only governmental representation in this organ is the non-executive director, who shall be 

nominated by the Ministry of Transport and Tourism (“MTT”). Non-executive directors are 

members of the Board who do not typically discharge executive functions in the administration 

of the company and do not engage in its day-to-day management.44 Thus, it cannot be concluded 

that Bonooru had Board´s Control. 

39. Moreover, the structure of the Board is established in Vemma’s Articles of Association, which 

is a document that contains the rules that govern the company’s internal affairs.45 Those rules 

were agreed upon by the company’s shareholders, who voluntarily decided how Vemma’s 

organs were going to be composed. Therefore, whatever representation Bonooru has in the 

company, it derives from an act of private law and not from public powers.  

c. The fact-specific context evidences that Vemma does not function as an agent of Bonooru 

40. RESPONDENT alleges that Vemma is a SOE that acts as an agent of the Bonoori 

government.46 However, CLAIMANT will demonstrate that Vemma made an investment in 

Caeli as a commercial company and not a governmental agent.   

41. As stated by some ICSID tribunals, this analysis should be made focusing on the specific 

context of the investment under consideration,47 i.e.Vemma's conduct during its investment in 

Caeli.  

 
42

 CSOB ¶ 18. 
43

 Memorandum, ¶ 152.2. 
44

 LawInsider 
45

 UK Gov. Definition 
46

 Response ¶ 4. 
47

 CSOB ¶ 44; BUCG ¶ 35. 



11 
 

42. The context surrounding the investment shows that it was made in a commercial capacity. In 

2010, the privatisation of Caeli was a priority for Mekar. Two futile attempts were made as 

potential investors cited debt liabilities attached to the airline as the sticking point. In a third 

attempt, Mekar Airservices marketed Caeli’s core assets to potential bidders, which included 

valuable slots at two highly congested international airports and a well-equipped technical base 

at Phenac.48 

43. Four companies, including Vemma, participated in the tendering process.49 In January 2011, 

Vemma’s tender was accepted because, in addition to being the highest bidder, Vemma had 

proposed the most financially attractive business model for Caeli’s development.50 The 

Chairperson of Mekar’s Committee on Reform of Public Utilities (“CPUR”) stated that he 

hoped Vemma’s inmiment success would encourage more Boonori investors to consider Mekar 

for their investments.51  

44. This all shows that Vemma invested in Caeli in a commercial capacity, considering potential 

financial benefits and following an open tender in competition with other companies. It also 

proves that its bid was selected on commercial merits. Moreover, Vemma decided to sell its 

stake in Caeli in November 2019 because of its burgeoning liabilities.52 When the investment 

was not profitable anymore, the company decided to end it.  

45. In BUCG, the tribunal admitted a SOE as claimant under the relevant treaty, after finding that 

it had participated in the investment as a general contractor, “following an open tender in 

competition with other contractors”.53 The bid had also been selected on commercial merits 

and the contract was terminated for reasons associated with BUCG’s commercial services. In 

the tribunal’s view, those facts constituted evidence that the company acted as a commercial 

contractor and not as an agent of the government. 

46. Applying this logic in the fact specific context of Vemma’s investment in Caeli, it can be 

concluded that it was made in a commercial capacity and not as an agent of Bonooru. 

 
48

 Facts ¶ 21. 
49

 Facts ¶ 22. 
50 Facts ¶ 24. 
51

 Ibid. 
52

 Facts ¶ 54. 
53

 BUCG ¶ 40. 
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2. Vemma does not discharge an essentially governmental function 

47. The second limb of the Broches Test requires that the enterprise does not discharge an 

essentially governmental function.54  

48. RESPONDENT states that Vemma performs the governmental functions of its State-owned 

predecessor.55 This is related to the fact that the Royal Narnian, a leading global airline owned 

by Vemma, assists the Bonoori State in ensuring provision of essential transportation to the 

population living in remote areas.56 

49. However, Vemma does not discharge any function that entails public powers (a). Moreover, 

the focus of the analysis should be on the specific context of Vemma’s investment in Caeli, in 

which the activities were commercial in nature (b). In any event, the activities carried out by 

the Royal Narnian were also commercial (c). 

a. Vemma does not discharge any function that entails public powers 

50. Contrary to other ICSID cases in which the enterprises under consideration performed activities 

that entailed public powers,57 Vemma does exert any activities of such kind.58  

51. A company does not perform governmental functions when its business is not part of the State’s 

non-delegable public activities. 59 

52. In Hamester60 Tribunal considered that the enterprise under analysis was entrusted with public 

powers to fulfil functions such as regulating the cocoa market and encouraging the development 

of its production in Ghana. Its Board of Directors was entitled to make such regulations by 

legislative instruments, and to impose penalties to its violations. 

53. The Maffezini61 Tribunal examined that the company in consideration had objectives and 

functions that were by their very nature typically governmental tasks. This was because its main 

purpose was the promotion of industrial development of Galicia. Among its functions was the 

undertaking of studies for the introduction of new industries, investing in new enterprises, 

processing loan applications with official sources of financing, and providing technical 

 
54 Broches ¶¶ 331, 354-355. 
55

 Response ¶ 3. 
56

 Memorandum Article 3 (h). 
57

Hamester, ¶ 189-201; UPS, ¶ 63-78; Maffezini-Award, ¶ 78-83; Nul, ¶ 163-171 
58

 Memorandum 
59

 Flughafen ¶¶ 285-286. 
60

 Hamester  ¶ 189-201 
61

 Maffezini-Award ¶ 78-83 
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assistance. Moreover, the company was charged with providing subsidies and offering other 

inducements for its objectives.  

54. It is evident that in both cases, the enterprises carried out activities that involved public powers. 

However, Vemma does not perform activities of such kind. It is an airline holding company 

with a purely commercial function: civil aviation. 

b. The activities involved in Vemma’s investment were commercial in nature 

55. The present dispute arises out of Vemma’s investment in Caeli. Hence, the activities carried 

out by the Royal Narnian fall outside the subject matter of the dispute and should not be 

considered by the Tribunal. 

56. In both CSOB62 and BUCG,63 ratione personae was examined considering the functions of the 

company “in the particular instance”.64 In casu, Vemma 's activities as an investor in Caeli.  

57. Whether Vemma exercised governmental functions or not during its investment, depends on 

the nature of its activities and not their purpose.65  

58. In CSOB, the tribunal found that the entity's activities themselves were essentially commercial 

rather than governmental in nature because the steps taken by the company did not differ in 

their nature from the measures a private bank might take to strengthen its financial position.66 

59. In casu, Vemma’s performance during its investment in Caeli consisted in ordinary aviation 

activities, purely commercial in nature. The company provided its services in the same terms 

as many other aviation companies in Mekar, such as Star Wings, JetGreen, Tui Airways, 

Airasia X, or WestJet do.67 There is no evidence that Vemma exerted any functions that are not 

commercial in nature by itself or through Caeli. 

c. In any event, the activities carried out by the Royal Narnian were also commercial 

60. Even if the Tribunal takes into account the activities of the Royal Narnian, these do not indicate 

that Vemma carries out an essentially governmental function either.   

61. While it is true that Vemma, through the Royal Narnian, assists the government in ensuring 

mobility rights in Bonooru, it does so by discharging a purely commercial function: operating 

 
62 CSOB ¶ 44. 
63

 BUCG ¶ 42. 
64

 Ibid. 
65

 CSOB ¶ 20. 
66 Ibid. 
67

 Facts, ¶ 46; NoA ¶ 10. 
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routes in the country. This does not mean that it executes a governmental function. Ensuring 

mobility rights in Bonooru is a positive obligation of the State.68 The Royal Narnian only 

cooperates by providing flights, which is a regular and commercial activity of any airline. 

62. In conclusion,  since Vemma is a protected investor under the CEPTA and the ICSID AFR 

irrespective of State participation in the company, the Tribunal has jurisdiction ratione 

personae. In the event that the Tribunal considers that Bonooru’s participation in Vemma is 

relevant in assessing whether it has standing as CLAIMANT, it would still do so since it did 

not act as an agent of the government and did not discharge an essentially governmental 

function during its investment.  

  

 
68

 Decision 1; Decision 2. 
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II. REGARDING THE SUBMISSIONS ON AMICUS CURIAE  

63. Arbitral tribunals have increasingly accepted written submissions of amicus curiae. This trend 

is already reflected in most arbitral rules.69  

64. Both the CEPTA and the ICSID AFR accept the possibility of a non-disputing party (“NDP”) 

participating as an amicus. Notwithstanding the particular formalities the CEPTA establishes, 

which have been satisfied by both applicants and not contested by any party, Article 41 (3) 

ICSID AFR and Article 9.19.3 CEPTA state analogous criterions for amicus submissions.  

65. In order to allow an amicus, it must assist the Tribunal with a perspective, particular knowledge 

or insight different from that of the parties, address a matter within the scope of the dispute, 

and have a significant interest in the proceeding. Additionally, the Tribunal must guarantee 

amicus submissions do not disrupt the proceeding or unduly burden or unfairly prejudice either 

party.  

66. Two applications were brought before the Tribunal for leave to file amicus curiae submissions: 

on one hand, the CBFI, a non-profit association that represents Bonoori investors in Greater 

Narnia and globally. CBFI files the application in order to assist the Tribunal with its 

knowledge on Bonoori corporate framework and the nature of its aviation industry.  

67. On the other hand, the Amici, a civil-society association of professionals that were external 

advisors to Mekar’s CPUR in the process that led to Vemma’s acquisition of an 85% stake in 

Caeli, also filed an amicus submission. They claim to be able to provide information that might 

endanger this Tribunal’s jurisdiction ratione materiae. 

68. In analysing whether or not the amicus curiae submissions should be allowed, the parties must 

be consulted, yet it is up to the Tribunal to decide about its allowance.70 While RESPONDENT 

is asking this Tribunal to reject CBFI’s submission and to accept The Amici’s submission, 

CLAIMANT requests otherwise. The amicus submission by CBFI should be accepted as it 

reflects valuable perspectives (A). However, the amicus submission by the Amici should be 

rejected since it fails to meet the prerequisites of the ICSID AFR and the CEPTA (B).  

A. CBFI should be accepted as an Amicus Curiae by the Tribunal 

69. Mekar’s proposal to reject CBFI’s submission, if accepted, might deprive the Tribunal of a 

useful source of insight on important issues before it. CBFI is a non-profit industry association 

that represents Bonoori investors, focused on fostering a strong, competitive economic 

 
69

 Epaminontas. 
70

Andrew. 
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environment that facilitates growth and development71. Thus, CBFI might enlighten this 

Tribunal with factual knowledge concerning these matters. 

70. CBFI’s submission should be accepted since it fulfills article 41 (3) ICSID AFR and article 

9.19.3 CEPTA requisites (1), it brings its submission in pursuit of the public interest (2) and is 

independent from the parties (3). 

1. CBFI meets the requirements for an amicus submission under the applicable law 

71. The Tribunal should accept CBFI’s submission, since it fulfills CEPTA and ICSID AFR 

requisites:  

72. Firstly, the Tribunal should consider whether the NDP offers a perspective or knowledge that 

would assist in determining issues of fact or law related to the proceedings, and that diverges 

from that provided by both parties.72 This criteria is usually interpreted broadly to allow 

multiple points of view relevant to the cases.73 CBFI’s expertise will provide the Tribunal an 

objective vision and valuable information. This results from their experience, extensive work 

in Greater Narnia and deep knowledge regarding the corporate framework in which Bonoori 

enterprises operate and the nature of its aviation industry74. CBFI brings a perspective different 

from that of the parties and valuable to the Tribunal about topics such as: 

* Legitimate Expectations of foreign investors in Mekar. 

* States Regulatory Faculties. 

* Risks involved in an airline industry investment. 

* Market strategies for Inflationary Contexts. 

73. Secondly, this Tribunal should examine whether the amicus submission addresses matters 

within the scope of the dispute, to avoid it’s unnatural broadening.75 CBFI as an amicus curiae 

will provide context regarding the business climate of Bonooru and the nature of its aviation 

industry. CBFI will not address any other issue rather than the ones under dispute in the present 

arbitration. 

74. Thirdly, the Tribunal shall consider whether CBFI demonstrates a significant interest in the 

proceeding. The applicant must demonstrate that the outcome of the proceedings may impact 
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the rights or principles the amicus represents and defends.76 CBFI showed it is a non-profit 

industry association that represents Bonoori investors. Thirty-eight of them hold investments 

in Mekar. The impact of the decision in this case holds significant interest for all Bonoori 

businesses which have made sizable contributions of capital in Mekar.77 This demonstrates that 

CBFI does have a direct interest in the result of the proceedings, fulfilling a third requisite for 

an amicus. 

75. At last, since the matters that this submission will bring are important to the proceedings, the 

Tribunal should notice that it would not disrupt the proceeding or unduly burden or unfairly 

prejudice either party, fulfilling the forth requisite. 

2. CBFI’s application deals with matters of public interest 

76. RESPONDENT stated that CBFI does not file its application in pursuit of any public interest. 

CLAIMANT objects since CBFI’s submission would bring a unique and holistic perspective 

on the present arbitration, that will assist the Tribunal in analyzing whether RESPONDENT 

granted FET to CLAIMANT. It will also assist in identifying facts and business structures in 

impacting industries beyond the aviation sector, crucial to the economic growth of Greater 

Narnia.78 Those industries merit protection under CEPTA, but may not otherwise find an 

audience within these proceedings. 

77. Public interests refers to those interests that go beyond those of the parties of the dispute.79 The 

object and purpose of the public interest is not the exchange of the reciprocal rights between 

States, but the protection of the human rights of all individual human beings, irrespective of 

their nationality.80 

78. As stated up supra, CBFI represents not only the interest of Bonoori investors, but the interest 

of the Greater Narnia community, by protecting the free trade and exchange of capital in the 

Region, and also free market principles. This is in clear defense of public interest, since it aims 

to the legal certainty principle.  
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3. CBFI is independent from the parties 

79. RESPONDENT claims that the participation of Lapras Legal Capital (“Lapras”) in the 

proceedings via CBFI raises a conflict of interest.81 They might mistakenly argue that, due to 

the fact that Lapras is advising Vemma on funding strategies with respect to the proceedings, 

CBFI lacks independence from CLAIMANT. On the contrary, CLAIMANT states that 

indepence from the parties is not a requisite under CEPTA nor ICSID, and in any case, CBFI 

is independent from both parties.  

80. Neither the ICSID AFR nor the CEPTA demand for independence in addressing amicus 

applications. From all ICSID cases, only one Tribunal referred to independence as a requisite 

of article 37 (2) ICSID or 42 (3) ICSID AFR, disregarding the tension that this would create 

with the “significant interest” criteria.82 That decision was considered highly irregular and 

questionable in its approach to textual interpretation, and that in finding an implicit criterion of 

independence, the Tribunal “inferred the existence of a substantive and onerous precondition 

for amicus curiae participation”.83 

81. Even if the Tribunal finds that independence is a requisite, the possibility of lack of 

independence or conflict of interest has already been foreseen by CBFI.  

82. In its “Amicus Brief Submission Guidelines”, the CBFI states that members of its Executive 

Committee cannot participate in discussions or votes in relation to a dispute in which they have 

a conflict of interest, presumed when a member “is a party to the case or has a direct financial 

interest in the outcome of the case”.84 

83. On 29 March 2021, the CBFI resolved unanimously that the CFO of Lapras, who is an 

Executive Committee member, could vote in respect of the amicus submission in Vemma’s 

claim against Mekar since Lapras’ activities were restricted to advising Vemma in respect of 

potential litigation funding and funders.85  

84. Hence, even if considered a requisite, CBFIs independence is granted by CBFI itself, and 

should not be challenged. The actual criteria to be taken into account are the benefits the novel 

arguments and unique perspective that the CBFI will bring to the Tribunal. 

85. In order to summarise, the CBFI submission complies with all requirements by the applicable 

law, and deals with matters of public interest. Moreover, CBFI is independent from the parties. 
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Thus, the application for leave to file an amicus curiae submission by CBFI should be accepted 

by this Tribunal. 

B. The Tribunal should reject the leave sought by the Amici to submit an amicus curiae 

brief 

86. The Amici are members of Mekari civil society whose professional focus is investment banking 

and who were engaged as external advisors to the CPUR in the process that led to Vemma’s 

acquisition of an 85% stake in Caeli.86 On 28 May 2021 they filed an application for leave to 

file an amicus curiae submission in this case stating that the assessment of the legality of 

Vemma’s investment is crucial to the determination of this Tribunal’s jurisdiction over the 

present dispute.87 

87. As previously mentioned, both the ICSID AFR and the CEPTA require that the non-disputing 

party’s submission is limited to a matter within the scope of the dispute. Contrary to what 

happens with CBFI, the Amici’s submission fails to meet this threshold by raising a new 

jurisdictional question concerning the ratione materiae jurisdiction of the Tribunal, a question 

that has not been raised by either party.  

88. Therefore, CLAIMANT will demonstrate that this prerequisite was not met in the Amici’s 

submission (1) and that, in consequence, granting the leave sought by the Amici would bring 

significant difficulties to the proceedings (2).  

1. The amici’s submission falls outside the scope of the present dispute 

89. The ICJ has defined a dispute as “a disagreement on a point of law or fact, a conflict of legal 

views or interests between parties”88. ICSID Tribunals have adopted similar descriptions of 

“disputes”, often relying on the ICJ’s definition.89 

90. Arbitral Tribunals are required to decide a substantive dispute between the Parties and have no 

mandate to decide any other substantive dispute.90The present case revolves around the request 

made by CLAIMANT to find that RESPONDENT breached chapter 9 of the CEPTA by 
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treating CLAIMANT’s investment unfairly and inequitably, and the subsequent petition for 

compensation. 91 

91. Neither CLAIMANT nor RESPONDENT have manifested concerns related to the Tribunal’s 

jurisdiction ratione materiae over the present dispute. That is not a point of disagreement 

between the parties. Therefore, any discussions around it or related to the bidding process that 

led to Vemma’s investment fall outside the scope of this case.  

2. Granting the leave sought by the amici would prejudice the proceedings’ efficiency 

92. Another requirement set by the ICSID AFR and the CEPTA in order to admit amicus curiae’s 

briefs is that they do not “disrupt the proceeding or unduly burden or unfairly prejudice either 

party.”  

93. Considering that speed and economy are two of arbitration’s main characteristics, which lead 

the parties to prefer this mechanism rather than going through the courts92, it should be noted 

that admitting the Amici’s submission would imply a great deal of time and resources in order 

to assess their brief.93  

94. Hence, their involvement would increase arbitration costs and generate delays, both of which 

will be ultimately borne by the Parties,94 as their amicus brief would have damaging effects on 

the parties, who have not raised any concerns related to the issue brought by the Amici. This is 

especially important since the brief is unnecessary: the disputing parties are able to provide the 

necessary facts, assistance and materials needed by the Tribunal in order to decide the dispute.  

95. In conclusion, the Tribunal should reject the leave sought by the Amici to submit an amicus 

curiae brief because it would deal with matters that fall outside the scope of the dispute and 

would therefore unfairly prejudice the parties.  
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III. RESPONDENT TREATED CLAIMANT’S INVESTMENT UNFAIRLY AND 

INEQUITABLY 

96. Under Article 9.9 CEPTA, Mekar is obliged to provide fair and equitable treatment (“FET”) 

to foreign investors95 such as CLAIMANT in casu. Said provision imposes several obligations 

on Mekar, which include refraining from arbitrary or discriminatory measures, observing 

access to justice and due process, and protecting investors legitimate expectations.96 In this 

regard, the FET standard is autonomous,97 and its protection extends beyond the minimum 

standard of treatment provided by customary international law,98 which evolves over time.99  

97. CLAIMANT asserts that RESPONDENT has breached the FET obligation since Vemma’s 

investment was destined to be a profitable and successful business, but Mekar actively impeded 

Vemma’s efforts. Firstly, the CCM conducted illegal investigations which, together with the 

unreasonable maintenance of interim caps and the denial of subsidies in the context of 

economic meltdown, constituted arbitrary and discriminatory measures (A). Secondly, Mekar’s 

lack of judicial propriety towards Vemma constituted a denial of justice (B). Lastly, Mekar 

frustrated Vemma’s legitimate expectations by radically altering the framework in which the 

investor relied on (C). 

A. RESPONDENT’s treatment of the investment was arbitrary and discriminatory. 

98. Article 9.9.2.(c) CEPTA specifically provides that a Party breaches the obligation of FET if a 

measure or measures constitute arbitrary or discriminatory conduct.100 In this regard, arbitral 

tribunals have consistently found that the FET standard entails the protection against 

discriminatory or arbitrary measures.101 

99. The Azurix Tribunal has said that: 

“a measure needs only to be arbitrary to constitute a breach of the BIT. This 

interpretation […] follows from the alternative way in which the term “measures” 

is qualified by the adjectives “arbitrary or discriminatory”.102 
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100. Therefore, the standard is a twofold one: it provides protection against arbitrary measures and 

protection against discriminatory measures. Consequently, a measure does not need to be both 

arbitrary and discriminatory to breach the standard.103 

101. The fines associated with the first and second CCM investigations, together with the 

maintenance of the caps in the deteriorating economic context were unfair and arbitrary (1). 

Furthermore, Mekar alleviated the economic harm in a discriminatory manner, only for Caeli 

competitors, pushing Vemma to halt the growth of Caeli (2). 

1. RESPONDENT’s measures were arbitrary 

102. In defining arbitrary, the Siemens tribunal referred to Black’s Law Dictionary, which defines 

this term as “fixed or done capriciously or at pleasure; without adequate determining 

principle”, “depending on the will alone”, “without cause based upon the law”.104 

103. In addition, it has been stated that a measure is arbitrary if it: (i) inflicts damage on the investor 

without serving any apparent legitimate purpose; (ii) is not based on legal standards but on 

discretion, prejudice or personal preference; (iii) is taken for reasons that are different from 

those put forward by the decision maker; and (iv) is taken in willful disregard of due process 

and proper procedure.105 

104. In particular, RESPONDENT has incurred in the following arbitrary measures against Vemma: 

the commencement and conducting of the first investigation and the fines subsequently 

imposed by the CCM (a); the results of the second investigation conducted by the CCM (b); 

the unreasonable maintenance of the airfare caps placed on caeli by the CCM in the context of 

the economic crisis (c). 

a) The investigation and subsequent fine imposed by the CCM was unfair and arbitrary. 

105. The CCM launched a suo moto investigation on caeli in 2016. This investigation concluded 

with the imposition of a fine of MON 150 Million to Caeli for allegedly incurring in predatory 

pricing.106 

106. CLAIMANT contends that both the commencement of the investigation and the fines imposed 

were unfair and arbitrary as the CCM was not authorized under the MRTPA to launch said 
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investigation since Caeli did not have a market share greater than 50%.107 Additionally, the 

results of this illegal investigation were not based on law or facts but on discretion and prejudice 

against CLAIMANT. 

107. At the time of the investigation, Caeli enjoyed a market share of 43%.108 The CCM took into 

consideration Royal Narnian, Caeli’s partner in the Moon Alliance, to establish a market share 

higher than 50%, citing alleged evidence of preferential secondary slot trading as a reason for 

this composite market share.109 This measure was arbitrary since airline alliances are common 

in the industry110 as is slot trading and as such cannot be considered grounds for concern of 

collusion.111 

108. Airline alliances offer several benefits:112 they improve connectivity, increase aircraft load 

factor and help to coordinate schedules and the allocation of slots.113 Additionally, alliances 

lead to competitive pricing.114 To date there is no conclusive evidence that major airlines have 

been able to use global alliances to restrict competition and boost their own profitability.115 

109. Regarding slot trading, a slot has been defined as “the scheduled time of arrival or departure 

available for allocation by a coordinator for an aircraft movement on a specific date at a 

coordinated airport”.116 Slots are allocated by the slot coordinator in accordance with either 

the IATA Guidelines or the “first come, first served” principle.117 

110. Secondary slot-trading concerns the transfer of allocated slots including a monetary 

compensation between the air carriers without interference of the slot coordinator. This practice 

has become common currency,118 in fact, IATA encourages slot mobility at slot-constrained 

airports.119 

111. Moreover, secondary trading is beneficial for competition because it removes barriers to entry 

caused by capacity crunch and it benefits all stakeholders in the industry.120 
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112. Preferential secondary trading between alliance partners is also common as there is fluid traffic 

among them and cannot be considered an agreement that prevents or lessens competition. For 

example, under the EC Slot Regulation, in code-sharing operations, which mostly take place 

between alliance partners, carriers involved can use each others’ slots.121 

113. The fact that Vemma owns Royal Narnian and an 85% stake of Caeli does not give rise to 

collusion per se. The CCM knew and consented to that situation when it approved Vemma’s 

bid. As the tribunal in Parkerings said: “Inconsistency of State action and complete lack of 

transparency are a clear showing of arbitrariness. A foreign investor may expect the host State 

to act consistently.”122 

114. Regarding the alleged predatory pricing strategies, the CCM reputedly found this breach in 

Caeli´s low airfares, its loyalty programmes and the subsidies received by Vemma under the 

Horizon 2020 programme which were supposedly used to lower the airfare below its average 

avoidable costs.123 

115. First, the use of low airfares and loyalty programmes was part of Vemma’s business model for 

Caeli in order to grow in the market and compete offering better services at consumer-friendly 

prices. They do not per se constitute predatory pricing as they neither intended to eliminate 

competitors, nor had that effect. Moreover, this strategy was approved and recognized as 

positive for consumers by the CCM when it approved Vemma’s acquisition.124 Besides, that 

strategy proved to work until Mekar’s actions took place. Secondly, there is no evidence to 

prove that CLAIMANT used the subsidies from Bonooru to lower airfares below the 

acquisition cost. Additionally, Caeli was not the only airline receiving subsidies from its home 

state. 

116. Finally, even in the hypothetical case that Caeli incurred in predatory pricing, the CCM’s 

measure was not rational and in accordance with the MRTPA, because a fine couldn't have 

prevented Caeli from continuing to charge low prices. A behavioural remedy should have been 

imposed as provided in the MRTPA.125 
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b) The consequences of the second investigation were unfair and arbitrary 

117. In 2016, a consortium of small regional airlines brought a complaint before the CCM, alleging 

that Caeli launched flights on specific regional routes “with the sole purpose of pushing its 

competitors off these routes, capitalising on its undercutting policies and the privileges it 

enjoyed at Phenac International Airport.”126  

118. Consequently, the CCM launched another investigation into Caeli focusing on price 

undercutting on certain routes to and from Phenac.127 This investigation concluded that Caeli 

had abused its dominant position to extract privileges from Phenac Airport, which allowed it to 

undercut ticket fares and eventually push other competitors off this market. Consequently, a 

fine of MON 200 Million was imposed.128 

119. The results of the investigation and the fines subsequently imposed were arbitrary as they are 

unreasonable and against Mekari law. 

120. It is important to stress that the relevant market comprises “all those products and/or services 

which are regarded as interchangeable or substitutable by the consumer, by reason of the 

products’ characteristics, their prices and their intended use''.129In this sense, Caeli did not enjoy 

dominance in the market of short-distance routes, as it was not only competing with regional 

airlines but also, with trains, buses and cars, which, though not airlines, offer competitive and 

substitutable services. 

121. Additionally, most of Caeli´s business was in long-distance routes from Phenac which these 

regional airlines were not flying.130 

122. Secondly, the privileges cited by the report were part of the original privatisation package, 

which the CCM approved. The package included discounts on airport services and landing and 

navigation fees at Phenac. These, in addition to low fuel prices131, were the reasons Caeli could 

afford to charge low prices.132 Repeatedly, we see the inconsistency of Mekari authorities with 

their own previous acts. 

123. In December 2016, the CCM alleged that Vemma’s strategy could only run competitors out of 

the market, without helping Caeli gain new customers or increase revenues.133 Contrastingly, 
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by June 2016 Caeli had become the only consistently profitable carrier on over half the routes 

from its base, earning sufficient profits to continue with its project.134 Also, its customer base 

had increased by 21% in the domestic market and by 17% in the international market between 

2010 and 2013.135 

124. Finally, the CCM once again imposed a fine which was not a suitable rational remedy in order 

to bring the alleged infringement to an end effectively. 

c) The maintenance of the airfare caps placed by the CCM on Caeli was unfair and 

unreasonable 

125. Tribunals have stated that a State’s conduct is unreasonable or arbitrary if it does not “bear a 

reasonable relationship to some rational policy.”136 

126. During the first illegal investigation, as an interim measure, the CCM placed caps on caeli’ 

airfare with the original intent to prevent it from earning supra-competitive profits. They were 

to act as a ceiling for the price Caeli could charge on its tickets. While CLAIMANT does not 

agree with the measure, it recognizes that these airline caps were originally set reasonably 

above the rates caeli charged. However, the maintenance of these caps in the context of a 

deteriorating economy in Mekar was unreasonable and arbitrary.137 

127. In late 2016, the Mekari MON began to rapidly decline in value. Caeli requested the CCM to 

remove the caps imposed given that the new government had passed a decree on 30 January 

2018 which forced airline companies to price its tickets in MON, despite the rising inflation. 

Additionally, the airfare caps set by CCM were pegged to Mekar´s official inflation rate 

calculated by the Central Bank and released each year in December. However, with inflation 

exponentially growing, by the end of 2018 it was going to be much higher than anticipated by 

the December 2017 statistic.138 In this context, the caps were not acting as a ceiling but as an 

anchor, preventing Caeli from charging a viable airfare amidst a monetary meltdown. 

128. The CCM, however, denied Caeli’s request. Similarly, the Central Bank refused to revise the 

inflation rates. The caps lasted for 3 years, and the CCM decided to lift them only when Caeli´s 

market share -again, arbitrarily taken in conjunction with the Moon Alliance- dropped below 

40%  in October 2019.139 
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129. These actions were arbitrary and unreasonable as they did not serve a legitimate purpose and 

did not address a rational policy. Furthermore, they were against the MRTPA rules that provide 

that the CCM may order interim measures for preventive purposes only and that “such a 

decision shall apply for a specified period of time and may be renewed insofar this is necessary 

and proportionate”.140 It is clear that in the explained conditions, there was no proportionality 

or necessity in the continuance of these measures. 

130. CLAIMANT contends that, similar to what happened in Teinver,141 Mekar´s harmful intent 

becomes clear considering the treatment Vemma received and comparing it to what happened 

when Mekar reacquired Caeli: it was granted tax-breaks and the CCM forewent the fines and 

authorized a capital infusion by the Minister of Civil Aviation.142 In conclusion, it is evident 

RESPONDENT’s measures were arbitrary and aimed at damaging Vemma´s investment to 

force a coerced sale at an irrisory price. 

2. RESPONDENT’s measures were discriminatory 

131. Discrimination occurs when investors in like circumstances receive less favorable treatment 

without justification.143 Thus, a finding on discrimination depends on three factors: first, like 

circumstances; second, differential treatment; and third, lack of justification.144 

132. In this regard, CLAIMANT submits that the enactment and application of Executive Order 9-

2018, which granted subsidies to airlines operating in Mekar, was discriminatory. In particular 

caeli and other airlines operating in Mekar, although in like circumstances (a), were treated 

differently (b), without reasonable justification (c). 

a) Caeli and other airlines operating in Mekar were in like circumstances 

133. The standard of “like circumstances” requires a competitive relationship between the investors 

compared.145 If the compared investors’ businesses belong to the same economic category or 

sector, they are in like circumstances even if there are differences in the goods and services 

they provide, as long as these are competitive and substitutable.146 
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134. The subsidies granted by the Executive Order were intended to alleviate the harm caused by 

the economic crisis to the airline companies operating in Mekar. Among these, Caeli was one 

of the most financially affected by the economic downturn. 

135. All these companies were offering the same services (domestic and/or international flights) in 

the same increasingly difficult market, despite the undeniable differences in the market share 

or in the airlines user-based size. However, only some of these airlines received the subsidies 

which Mekar decided to award without any logical criteria. 

b) RESPONDENT treated caeli less favourably than other airlines operating in Mekar 

136. The subsidies granted under Executive Order 9-2018, and denied to CLAIMANT, constituted 

an advantage conferred directly to Caeli’s competitors on detriment of its market position and 

that it only further damaged its financial situation, which by this time was already a complicated 

one having to deal with Mekar’s economic crisis and the rest of Mekar’s Government actions 

purposely directed to harming Vemma’s investment. 

137. RESPONDENT may allege that there was not a discriminatory intent. However, several 

Tribunals have recognized that the discriminatory effect of the measures is the decisive factor 

in establishing a breach of the standard and that intent is not essential for a finding on 

discrimination.147 

138. Furthermore, RESPONDENT cannot excuse itself by alleging that by not granting the subsidy 

to Caeli it did not provoke any direct harm; because it has been stated that benefitting other 

investors in like circumstances implicitly disadvantages those who cannot access the same 

advantage.148 As stated by the AES tribunal: “Discrimination necessarily implies that the state 

benefited or harmed someone more in comparison with the generality”.149 

c) RESPONDENT’s differentiation lacks proper justification 

139. RESPONDENT alleges that it had no obligation under the CEPTA or international law to 

subsidize Caeli, and that Executive Order 9-2018 granted discretion to the Secretary of Civil 

Aviation regarding the grant of subsidies.150 In the same vein, Mekar’s deputy Minister of 
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Transportation has stated that whether Mekar´s government gives taxpayers money to one 

company or another is strictly up to its Congress.151 

140. However, Mekar has signed an international treaty, the CEPTA, which among its provisions 

contains the obligation to refrain from discriminatory conduct. RESPONDENT cannot evade 

its international commitments by relying upon its internal legislation. In this sense, the VCLT 

provides that:“A party may not invoke the provisions of its internal law as justification for its 

failure to perform a treaty”.152 

141. Even if this was not the case, the discretion applied by the Secretary of Civil Aviation was not 

based on legal standards but on prejudice or personal preference and as such lacks reasonable 

justification153. Additionally, Caeli was never actually notified as to why it’s request was 

denied, which clearly shows the lack of due process in Mekar´s administration. 

142. The only explanation that was given for this denial was that Vemma is a SOE and as such had 

advantages over private companies.154 This argument has no legal or factual basis. It is 

irrelevant whether Vemma is a private company or a SOE, as the CEPTA does not make any 

distinction regarding the stake composition of the investor. 

143. Only after this arbitration commenced, Mekar stated that the reason for the denial was Vemma´s 

ties with Bonooru, and the funds it received under the Horizon 2020 programme.155 However, 

foreign airlines such as Star Wings and JetGreen, received aid from Mekar despite having 

received greater subsidies from their home countries than those Vemma received under the 

Horizon 2020 programme.156 

144. Hence, it becomes evident that RESPONDENT’s differentiations were discriminatory due to 

the fact that they did not obey an objective standard, but rather prejudicial grounds. 

B. Vemma was affected by Mekar’s denial of justice. 

145. Denial of justice exists where there is a denial, unwarranted delay or obstruction of access to 

courts, gross deficiency in the administration of judicial or remedial process, failure to provide 

those guarantees which are generally considered indispensable to the proper administration of 

justice or a manifestly unjust judgement.157 
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146. RESPONDENT alleges that despite being overwhelmed by cases, Mekari courts gave 

CLAIMANT every opportunity to voice its grievances, and that the courts enjoy the discretion 

to recognize and enforce an arbitral award that has been set aside.158 

147. However, Vemma was prejudiced by Mekar’s special justice delay when it came to matters 

concerning Caeli (1). Additionally, Mekar’s corruption and its lack of transparency was 

outrageous. First, an arbitral award favourable to Mekar was rendered by an arbitrator who 

received bribes from Mekar Airservices representatives (2). Then, the Superior Court of Mekar 

enforced the tainted award when it had already been set aside by the Supreme Arbitrazh Court 

of Sinnograd (3). 

1. Vemma was prejudiced by Mekar’s special justice delay 

148. Manifest injustice in the sense of a lack of due process leading to an outcome which offends a 

sense of judicial propriety is enough to amount to a denial of justice159, where the relevant 

courts refuse to entertain a suit, if they subject it to undue delay, or if they administer justice in 

a seriously inadequate way160. Concretely, the host State is obliged to ensure that an affected 

investor has a reasonable opportunity within a reasonable time to claim its rights and have its 

claims heard. In casu, the fines associated with the CCM investigations, along with the airfare 

caps placed on Caeli were fought in Mekari courts.161 Sadly, Vemma did not have a reasonable 

chance within a reasonable time to claim its rights and be heard. 

149. While Caeli’s claim against the caps was registered on 27 March 2018, a hearing on interim 

measures was scheduled only for April 2019. Caeli’s lawyers urged for an immediate hearing 

to secure a stay on the caps and stressed the dire financial situation Caeli faced, which it could 

not have foreseen when the caps were implemented. Nonetheless, the Court Registrar rejected 

the request citing that several parties were seeking immediate redressal, but the Court did not 

have the resources to make it possible.162 

150. Also, when the CCM concluded its First Investigation, representatives of Caeli tried to secure 

meetings with the CCM enforcement directorate to delay the imposition of the fines. However, 

the attempt was futile.163 
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151. Further, after the Second Investigation, on 20 January 2019, representatives of Caeli appealed 

both orders of the CCM in the Mekari courts. At this point, and considering the exclusive delays 

of Mekar’s justice, Caeli asked that this appeal be joined with the April 2019 hearing on the 

airfare caps. However, the registrar denied this request, and scheduled an initial hearing on the 

CCM’s fines only for May 2020,164 almost a year and a half later from the moment the measures 

were appealed. 

152. Having heard the submissions from Caeli and the CCM concerning the removal of air caps 

from 25th to 27th April 2019, Justice VanDuzer released his interim decision two months later, 

on 15 June 2019, on a motion for injunctive relief, which was unsurprisingly not granted.165 

The Justice simultaneously dismissed Caeli’s case on the merits by way of summary judgment, 

and without appeal.166  

153. Hence, the only available remedy for Vemma to seek an immediate solution was not properly 

granted, turning a supposedly interim measure not interim anymore.  

154. Vemma was not granted an appropriate judicial mechanism to fight the measures taken and be 

properly heard, leaving Vemma without access to justice and suffering an illegitimate interim 

measure. This clearly shows ‘a wilful disregard of due process of law, … which shocks, or at 

least surprises, a sense of judicial propriety’.167 

155. After all these instances where Vemma tried to reach a solution with the CCM authorities and 

in the Mekari Courts, it was clearly denied justice. Thus, the Tribunal should conclude that 

Mekar’s justice administration was improper and discreditable168 which is contrary to judicial 

propriety. 

2. Mekar Airservices representatives bribed the SCC sole arbitrator to render a 

favourable award 

156. Proceedings leading to judgments that are "evidently unjust and partial" will be internationally 

unlawful.169 

157. Following the release of the final award of the commercial arbitration between Vemma and 

Mekar Airservices regarding the validity of the Hawthorne offer, the CILS issued a report, 
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showing that Mekar Airservices engaged in fraud and corruption by bribing Mr. Cavannaugh, 

the sole arbitrator.170  

158. The “CILS” is a non-profit organisation in Mekar, with the goal to promote transparency of 

litigation and arbitration, as well as respect for and protection of due process rights.171 

159. The CILS obtained access to materials that contain irrefutable evidence of Mr. Cavannaugh 

accepting a bribe from Mekar Airservices. It also includes the transcript of the conversation 

that took place between Mr. Cavannaugh and a representative of Mekar Airservices where the 

sole arbitrator agreed to receive a kickback from Mekar Airservices in return for rendering the 

award in its favour.172 This explains the baffling legal reasoning of the arbitrator which has 

been subject to ample discussion within the legal community.173 

160. Judicial bribery must rank as one of the more serious cases of fraud and corruption, striking 

directly at the rule of law, access to justice and public confidence in the legal system; and also, 

as regards the foreign enforcement of a corrupt judgment, at the law of nations.174  

161. The evidence pointing out the act of bribery from Mekar and the consequent favourable award 

on its behalf, constitutes a denial of justice towards Vemma. Together with Mekar’s determined 

attitude to enforce the tainted award, justifies the very gravest concerns as to Mekar’s judicial 

propriety. 

162. Following the publication of the CILS report, Vemma filed for the set aside of the award of 9 

May 2020 at the court in Sinnoh, the seat of the arbitration.175 

3. The Superior Court of Mekar enforced the arbitral award that was set aside in the seat 

of arbitration 

163. On 1 August 2020, the Supreme Arbitrazh Court of Sinnograd set aside the award pursuant to 

Vemma’s application. The Court found that “failure to set aside the award would contravene 

the objective of combating bribery”, which is the cornerstone of the public policy of the 

Principauté de Sinnoh, and that it would offend basic notions of justice.176 Furthermore, this is 
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in line with CEPTA’s objective  to “promote transparency, good governance, and the rule of 

law, and eliminate bribery and corruption in trade and investment”.177 

164. The Court of Sinnoh found that the concrete evidence points strongly in favour of setting aside 

the award because of the grave, precise, and consistent indicia that Mr. Cavannaugh accepted 

bribes from Mekar.178 Moreover, the Courts of Sinnoh, which have been ranked among the top-

10 countries with respect to the administration of justice according to the World Justice 

Project’s Rule of Law Index,179 are “virtually free of discrimination, corruption, and improper 

influence by public officials”. 

165. On the contrary, Transparency International has consistently scored Mekar between 30/100 to 

36/100 on its corruption perceptions index.180 

166. Despite the award being set aside, Mekar Airservices sought to enforce the same award before 

the HCCM. On 23 August 2020, the Court issued a ruling recognizing and enforcing the 9 May 

2020 award in Mekar.181 In its reasoning the Court stated that “It is irrelevant that the sole 

arbitrator did not directly address 45 of the 72 evidentiary documents submitted by the 

Applicant or that the reasoning is contained in only five paragraphs”.182 

167. The rationale of the HCCM is unfounded and inconsistent. Despite the consistent evidence of 

bribery, the Court decided to disguise it by addressing secondary arguments. Certainly, the 

annulment of an award will be justified if the tribunal failed to observe evidence which at least 

had the potential to be relevant to the outcome of the case.183  

168. Regarding the public policy defence, it pointed out that an award should only be set aside if 

upholding it would violate the most basic notions of morality and justice.184 It has been 

established that “bribery is contrary to the international public policy of most, if not all, States 

…”185. Also, the Chevron tribunal concluded that a judicial judgement tainted by corruption 

violates international public policy and should not be recognised or enforced by the courts of 

other States.186 
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169. What is more, the very Mekar’s Superior Court stated “strong circumstantial evidence is 

enough to deny recognition or enforcement, even if those facts did not meet the burden of proof 

that would be required in criminal proceedings.”187  

170. Notwithstanding, when Vemma appealed before this same Court, satisfying the above 

mentioned standard, it unconsistently dismissed its case.188 As stated in the Chattin case, 

irregularity of court proceedings is proven with reference to “absence of proper investigations, 

insufficiency of confrontations, […] and a continued absence of seriousness on the part of the 

Court”.189  

171. Therefore, this clearly demonstrates the inconsistency of the Court decision, in a case where 

there was indeed strong evidence for the recognition and enforcement of a tainted award to be 

denied. Mekar giving bribes to the sole arbitrator in order to receive a favourable award and 

the consequent enforcement of the tainted award that had already been set aside constitutes a 

denial of justice towards Vemma. 

C. RESPONDENT failed to uphold CLAIMANT’s legitimate expectations. 

172. Under Article 9.9.3 CEPTA,190 Mekar was obliged to refrain from frustrating legitimate 

expectations which Wemma considered when deciding to invest in Caeli.  

173. However, RESPONDENT frustrated CLAIMANT’s legitimate expectations because it created 

a favourable environment that encouraged Vemma to make the investment that was radically 

altered (1) along with shifting its monetary policy abruptly (2). 

1. Mekar generated an auspicious climate for foreign investments 

174. In Micula, for instance, the tribunal found that Romania’s regulatory framework encompassed 

an implied commitment on the part of Romania with a view to attract investors.191 Thus, the 

latter could legitimately rely on it.192 Also, the Glencore tribunal stated that a breach of the FET 

standard could occur when it is found a loss of a secure and stable legal framework. 193 

175. The 2008 Mekar’s financial crisis and the everlasting inefficient government spending resulted 

in a privatization program to alleviate its financial instability. Under the Emergency Recovery 
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Act 2009, that authorised large-scale privatisation of SOE’s, Vemma acquired an 85% stake in 

Caeli.194  

176. Furthermore, one of the main reasons alleged by Mekar for choosing Vemma was its 

membership in the Moon Alliance. Inconsistently, then RESPONDENT relied upon the Moon 

Alliance to conduct the two investigations brought by the CCM and lastly, rejected the 

Hawthorne’s group offer because it was a member of that Alliance.195 

177. Vemma, as a foreign investor, expects from Mekar to act in a consistent manner, free from 

ambiguity and totally transparently in its relations with the foreign investor, so that it may know 

beforehand the rules and regulations that will govern its investment.196 

178. In casu, the environment created by Mekar was promising. However, by Mekar measures, the 

situation drastically changed. 

179. Furthermore, even when CLAIMANT recognises the right of Mekar to regulate, it still cannot 

be used to violate the FET standard. In this regard, it is necessary to weigh CLAIMANT’s 

legitimate and reasonable expectations on the one hand and RESPONDENT’s legitimate 

regulatory interests on the other.197 

180. In Enron, the tribunal also noted that the stabilization requirement does not mean the freezing 

of the legal system or the disappearance of the regulatory power of the State.198 However, it 

does not justify disproportionate alterations of the legal framework, and the consequent breach 

of Mekar’s obligation under the CEPTA. 

2. Mekar by dramatically shifting its monetary policy frustrated CLAIMANT´s 

legitimate expectations.  

181. In Parkerings, the tribunal stated that:  

“A foreign investor may expect the host State to act consistently, i.e. without 

arbitrarily revoking any pre-existing decisions [...] issued by the State, in which the 

investor rely to assume its commitments and to plan and launch its commercial 

activities”199 

182. Caeli expected to keep denominating its tariffs in US Dollars, as a measure to protect itself 

from the economic crisis that was hitting the country. Caeli requested permission to denominate 
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its airfare in US dollars. The reasons were that without the approval, the airline would not be 

able to maintain sustainable revenues during the less profitable winter seasons. It also 

recognized the need for regular cash flow to maintain its fleet and pay interest under its leasing 

contracts and debts. In October 2017, Mekari authorities approved the denomination of airfare 

in US Dollars for all airlines operating in its territory.200 

183. On 30 January 2019, Mekar’s government passed a decree requiring all companies operating 

in the country to offer goods and services denominated exclusively in MON. The Deputy 

Chairman of Caeli’s board of directors, senior director of Vemma, criticised this measure. He 

stressed that airlines won’t be able to continue their business if they are forced to accept 

customers who are using a rapidly deteriorating currency. In the airline industry, the flights are 

booked with months of anticipation. This measure causes great prejudice to the companies 

because by the time the flight takes off, this currency will be worth far less to the business.201 

184. In Impregilo, the tribunal has found that Argentina caused damage to CLAIMANT, so it should 

be under an obligation to compensate Impregilo for the loss it sustained as a result of the 

pesification and other measures that constituted an unfair and inequitable treatment.202 

Likewise, in casu Mekar failed to restore the damage caused to CLAIMANT’s investment.  

185. Mekar acted inconsistently and revoked pre existing authorizations, damaging Vemma 

investment.  

186. In conclusion, all and every single measure mentioned had the intent to push Vemma to sell its 

investment at a bargain price. Therefore, Mekar has violated the FET standard by frustrating 

Vemma’s legitimate expectations. 
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IV. CLAIMANT IS ENTITLED TO COMPENSATION IN THE AMOUNT OF 700 

MILLION USD 

187. Under international law and also by the CEPTA the wrongdoer should compensate the affected 

investors by granting monetary damages.203 As explained above, RESPONDENT has breached 

the FET standard. 

188. Hence, CLAIMANT requests 700 Million USD corresponding to the applicable standard of 

FMV. RESPONDENT disagrees with such a standard by wrongly applying the “market value” 

standard. As a consequence, RESPONDENT asserts that no compensation should be awarded 

to CLAIMANT as it has already purchased its investment at a “market value”, and that 

alternatively the Tribunal should reduce any compensation considering CLAIMANT’s 

contributory fault and the ongoing economic crisis in Mekar.204 

189. Contrary to RESPONDENT’s allegations, Vemma is entitled to compensation corresponding 

to the “fair market value” of the investment (A). Furthermore, any compensation should not be 

reduced as CLAIMANT did not contribute to the injury of its own investment (B). Lastly, the 

economic crisis of Mekar should not be considered to reduce the amount of compensation (C). 

A. “Fair market value” is the adequate standard to compensate CLAIMANT 

190. The obligation of States to provide full reparation for internationally wrongful acts, including 

by full compensation, is one of the bedrocks of international law.205 

191. Vemma is entitled to compensation corresponding to the FMV of the investment prior to the 

violation of the FET standard by Mekar according to both principles of international law (1) 

and the most favoured nation obligation contained in CEPTA (2). 

1. CLAIMANT is owed compensation at FMV in accordance with principles of 

international law 

192. Treaty violations breach international law and trigger the customary compensation standard.206 

The customary standard requires States to “fully repair” the injury caused by the internationally 
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wrongful act,207 and provides for compensation of the fair market value ("FMV") of the 

investment.208  

193. The reparation of damages must, as far as possible, “wipe out all the consequences of the illegal 

act and re-establish the situation which would, in all probability, have existed if that act had 

not been committed”.209 

194. Particularly, it is well-established that breaches of the FET standard should be compensated by 

assessing the FMV, especially when, as in this case, there is a succession of breaches by the 

State.210 For instance, the Azurix tribunal stated that “the cumulative nature of the breaches is 

best dealt with by resorting to the standard of fair market value.”211 

195. The concept of fair market value has an internationally recognized definition:  

“the price, expressed in terms of cash equivalents, at which property would change 

hands between a hypothetical willing and able buyer and a hypothetical willing and 

able seller, acting at arms length in an open and unrestricted market, when neither 

is under compulsion to buy or sell and when both have reasonable knowledge of the 

relevant facts”.212  

196. As stated by the tribunal in Azurix:  

“In assessing fair market value, a tribunal would establish that value in a 

hypothetical context where the State would not have resorted to such maneuvers 

but would have fully respected the provisions of the treaty and the contract 

concerned.”213  

197. This is known as the but-for approach which considers the question of what would have 

happened in the absence of the breach. The but-for approach compares the hypothetical 

situation without the breach, and the actual situation with the breach.214 

198. Vemma’s FMV of its investment in Caeli was accurately valued at its peak, before Mekar´s 

violations of the FET, at 1.1 Billion USD.215 Vemma received only 400 Million USD from 

Mekar upon the coerced sale of its assets. Accordingly, Vemma is entitled to a compensation 

of 700 Million USD. 
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2. The FMV is also applicable according to the MFN Clause 

199. In the hypothetical event that this Tribunal does not consider that FMV is the applicable 

standard of compensation in consonance with the principles of customary international law; 

then CLAIMANT contends that such standard is applicable in accordance to the MFN clause 

contained in Article 9.7 of the CEPTA and the Arrakis-Mekar BIT. 

200. Regarding the use of the MFN Clause to import a standard of compensation, in Siemens 

claimant introduced as a subsidiary argument that it was entitled to the FMV of its investment 

on the basis of the MFN clause of the Germany-Argentina BIT and other investment treaties 

signed by Argentina that provided for such valuation of expropriated assets.216 The tribunal did 

not address this argument as it ruled that the FMV standard was applicable according to the 

principles of international law. However, in CME the tribunal expressly allowed the application 

of the FMV standard contained in the US-Czech Republic BIT. It stated that  

“The Treaty between the Netherlands and the Czech Republic on the basis of the 

“fair market value” finds further support in “the most favoured nation” provision 

… The Czech Republic therefore is obligated to provide no less than fair market 

value to Claimant in respect of its investment…”217 

201. In casu, article 9.7 of the CEPTA contains the MFN that CLAIMANT contends should be 

applied to import the fair market value from other treaties signed by the Republic of Mekar. 

Particularly, the 2006 Arrakis-Mekar BIT Article 13 establishes that compensation shall be 

equivalent to the fair market value of the investment.218 It is worth noting that tribunals 

established under the Arrakis-Mekar BIT have consistently awarded compensation for FET 

violations under this article.219 

202. Therefore, we contend it would be against the MFN clause and its intention of avoiding 

discrimination between States, not to apply the standard of compensation of FMV which Mekar 

has granted to Arrakis and is denying to Bonooru. 

B. CLAIMANT did not contribute to the injury of its own investment  

203. RESPONDENT wrongly asserts that any compensation granted by the Tribunal should be 

reduced due to the alleged contributory fault of CLAIMANT. 
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204. While the principle of contributory fault is recognized in international law, arbitral practice 

supports a restrictive application of this principle. The Occidental tribunal held that “it is not 

any contribution by the injured party to the damage suffered which will trigger a finding of 

contributory negligence. The contribution must be material and significant”220.  

205. Moreover, Article 39 of ASR allows to take into account only those acts or omissions which 

can be considered as wilful or negligent, which need to reach the level of being “serious” or 

“gross”.221 Even if the Tribunal finds any contributory fault by CLAIMANT, it can not be 

considered as serious or gross. 

206. RESPONDENT may allege that Caeli took serious risks while making the investment. It may 

also think that a conservative strategy is better than Caeli’s strategy, which includes continuous 

expansion and investments to consolidate its consumer base.  

207. However, the business strategy was planned considering RESPONDENT’s representation on 

CLAIMANT’s mind. Before the fines and the caps, Caeli’s strategy was showing good results: 

Caeli was able to capitalise on a much larger demand -Domestically: with an average increase 

by 21% from 2010 to 2013, and Internationally: by 17% in the same period-, it was also able 

to refinance its inherited debt liability from BPB at more favourable rates than available on the 

market.222 

208. Furthermore, by June 2016, Caeli became the only consistently profitable carrier on over half 

the routes to and from its base airport, Phenac International.223All of this evidence supports 

CLAIMANT’S position that the Airlines were operated efficiently and that they were 

sufficiently well managed to achieve significant improvement.224 

209. Vemma made considerable efforts in order to prevent the damage of its investment, for example 

by requesting an injunctive relief to remove the caps, which was dismissed.225 Also, 

CLAIMANT applied for the subsidies under the Executive Order 9-2018, but they were 

discriminatorily not granted by Mekar.226 In addition, the difficult circumstances of the airline 

industry during the time the Airline was owned by Vemma should be borne in mind.227 
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210. To conclude, we must say that Vemma’s actions while making the investment did not contribute 

to the damage suffered. All the injuries that Caeli suffered came from Mekar’s violation of the 

FET standard. 

C. The economic crisis of Mekar should not be considered in order to reduce the amount 

of the compensation. 

211. RESPONDENT contends that any compensation that may be awarded by the Tribunal would 

have to take into account the dire economic situation in Mekar.228 However, the economic crisis 

in Mekar is beside the point of compensation, and it is not even contemplated by the CEPTA. 

212. The function of reparation is to compensate the victim for its actual losses. The award should 

reestablish the situation which would in all probability have existed but for the wrongful 

measures. Compensation focuses on making the victim whole; it is not concerned with the 

possible enrichment of RESPONDENT.229 As the SPP Tribunal stressed, “the measure of 

compensation should reflect the claimant’s loss rather than the defendant’s gain”.230 

213. The ‘determination of the amount of compensation due for an act contrary to international law’ 

naturally focuses on the illegal act itself, and does not obviously call for consideration of the 

situation of, or the effect of compensation on the wrongdoing actor.231 The burdens resulting 

from compensation awards by international tribunals have been normally trivial232 when set 

against the total resources of the State, and unlikely to have a noticeable impact on the public 

treasury or on the ordinary taxpayer.233 

214. Proportionality is addressed in the context of each form of reparation, considering its specific 

character.234 Restitution and satisfaction are drafted with explicit safeguards against 

excessiveness.235 Yet, the ASR provided no comparable qualification for cases of crippling 

compensation.236 Compensation is designed to cover any “financially assessable damage 

including loss of profits insofar as it is established”.237 Thus, each of the forms of reparation 

take such considerations into account. 
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215. Furthermore, in ConoccoPhillips, the tribunal and the counsels engaged in considerable detail 

with legal and valuation issues that related to disputed conduct and effect on the underlying 

investment, but without attributing any legal relevance to the economic and political crisis 

facing Venezuela.238  

216. Therefore, the economic crisis in Mekar should not be taken into consideration to reduce the 

quantum of compensation. CLAIMANT is entitled to compensation because RESPONDENT 

failed to treat Vemma fairly and equitably, in breach of the CEPTA, and therefore has the duty 

to wipe out the damages it has caused and rebuild Vemma’s status.  
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PRAYER FOR RELIEF 

217. CLAIMANT hereby request the Arbitral Tribunal to: 

1. Decide that it has jurisdiction over the present dispute; 

2. Reject the Amici amicus submission and accept CBFI as amicus; 

3. Find that Mekar breached Article 9.9 CEPTA by failing to grant CLAIMANT’s 

investment FET; 

4. Order RESPONDENT to pay the CLAIMANT 700 Million USD plus interests and 

costs. 

 


