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VCLT    Vienna Convention on the Law of Treaties, (1969). 

Summary of Facts 

1. Vemma Holdings Inc. (“Vemma”), an airline holding company incorporated pursuant to the 

laws of the Commonwealth of Bonooru, it is incorporated in Bonooru with 100% ownership 

in Royal Narnian. From its date of incorporation until March 2020, Bonooru retained minority 

shareholding in Vemma, which ranged between 31% to 38%. 

2. Bonooru is an archipelagic State comprising 109 islands, of which only four are ‘major islands’ 

spanning over 5000 square kilometres. Due to the disparate nature of Bonooru’s geography, 

its major public facilities such as healthcare and educational institutions are concentrated on 

these ‘major islands’. To tackle this disproportionate distribution, Article 70 of the Constitution 

of Bonooru assigns special importance to mobility rights of its population. In 1964, the 

Constitutional Court of Bonooru found that Article 70 bestows positive obligations upon the 

State to assist and ensure provision of essential transportation to the population living in remote 

areas. 

3. In the aftermath of the unfavourable merger, between Caeli Airways with Aer Caeli attempts 

were made to privatise Caeli. As part of a privatisation program, Mekar decided to sell a 

controlling stake in the State-owned Caeli Airways. Mekar set up a competitive bidding 

process, securing bids from various airlines. Vemma’s bid was successful and on 5 January 

2011, Vemma acquired an 85% stake in Caeli Airways. Mekar maintained 15% ownership 

through Mekar Airservices Ltd. 

4. Mekari officials cited Vemma’s competitively priced bid and membership in the prestigious 

Moon Alliance as reasons for choosing Vemma to turn Caeli Airways into a profitable 

enterprise.1 

5. Vemma invested significant capital into Caeli Airways. Within three short years of taking over 

the control and management of Caeli, Vemma turned Caeli into a venture generating net 

profit.2 

 
1 Statement of Uncontested Facts, Para 25. 
2 Statement of Uncontested Facts, Para 34. 
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6. In April 2014, Mekar and Bonooru signed the Comprehensive Economic Partnership and Trade 

Agreement (CEPTA). The agreement entered into force on 15 October 2014. Mekar and 

Bonooru agreed to terminate the pre-existing BIT on 15 October 2014. 

7. However, Vemma’s investment in Caeli began to turn sour due to a series of acts and omissions 

deliberately pursued by the Mekari State organs, government and, eventually, the Mekari 

courts. The actions, taken together and individually, such acts and omissions constituted unfair 

and inequitable treatment of the investor by Mekar and ultimately led to the Respondent’s 

capitalization on the investment to the detriment of Vemma. Together, these acts and omissions 

brought the investor to the brink of bankruptcy.  

8.  Despite Vemma’s connection to the Moon Alliance being a selling feature of Vemma’s bid to 

acquire Caeli, Mekar’s administrative bodies used the Moon Alliance membership to unfairly 

prejudice Caeli Airways and Vemma. 

9. The Competition Commission of Mekar (CCM) initiated an investigation against Caeli 

Airways in violation of Mekari law and the CEPTA. Under the Monopoly and Restrictive 

Trade Practice Act, as Amended in 2009, the CCM was not permitted to initiate an 

investigation against Caeli Airways when Caeli’s market share was only 43%.3 

10. The cumulative effect of Mekar’s unfair actions put Vemma in a dire financial situation. 

Vemma acquired a bona fide offer from a third party, Hawthorne Group LLP, to buy Vemma’s 

stake in Caeli. Under the Shareholders’ agreement between Vemma and Mekar Airservices 

Ltd., Vemma was required to offer Mekar Airservices Limited (Ltd). the right to purchase the 

shares at the price offered by the Hawthorne Group. Mekar Airservices Ltd. disputed the 

validity of the Hawthorne Group’s offer due to the Hawthorne Group’s Moon Alliance 

membership. Mekar Airservices Ltd. instead offered a significantly lower price for Vemma’s 

stake in Caeli Airways.4 

11. The unfair and illegal actions taken by Mekar, and by organs of the Mekari State, caused 

Vemma’s investment to depreciate in value, impelling Vemma to sell its stake far below a fair 

market value. Mekar’s actions, either individually or taken together, breached Mekar’s 

 
3 Statement of Uncontested Facts, Para 14. 
4 Statement of Uncontested Facts, Para 57. 
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commitment to fair and equitable treatment in the CEPTA. Thus, Vemma is entitled to 

compensation. 

Summary of Arguments 

Jurisdiction 

12. This dispute satisfies the requirements for jurisdiction under Article 2 of the ICSID Additional 

Facility Rules Convention: the parties’ consent to arbitration under ICSID, and the 

requirements ratione personae (jurisdiction over the parties to the dispute) and Ratione 

materiae (over the subject matter of the dispute). Claimant and Respondent consented to 

arbitration under the Comprehensive Economic Trade Partnership Agreement (CEPTA). 

Firstly, that this dispute arises out of a covered investment within the meaning of Article 9.1 

of the CEPTA, secondly that claimant Vemma Holdings is a national of ICSID contracting 

state, and thirdly the respondent state Mekar is not a contracting party to the ICSID 

Convention.  

Amicus Submissions 

13. While tribunal should grant leave to the Consortium of Bonooru Foreign Investors (CBFI), the 

same should not be granted to the External Advisors on public Utilities and Reform (CRPU). 

The CBFI meets the three-tier test set out in Article 41 of the Additional facility Rules, as CBFI 

brings a matter within the scope of the dispute, it has significant interest in the dispute and it 

assists the tribunal by bringing a new perspective. On the other hand, the CRPU fail to meet 

the threshold. As they bring a matter outside the scope of the dispute, raising a new 

jurisdictional question on rationae legis, which has not been raised by either of the disputing 

parties. 

 Violation of Fair and Equitable Treatment 

14. Mekar is obligated under article 9.9 of the CEPTA to accord to Vemma Holdings with respect 

to Caeli Airways fair and equitable treatment and full protection and security. Mekar breached 

this obligation by conducting a breach of due process and arbitrary conduct contrary, 

additionally, Mekar breached the legitimate expectations that Vemma Holdings had in 

investing in Caeli and subsequently, Mekar discriminated against Caeli airways in Executive 
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Order no. 9-2018. There was abusive treatment against Vemma Holdings by agents of the 

Mekari state and when Vemma attempted to remedy these violations before the domestic 

courts, they were denied justice. 

Compensation 

15. The basic principle of compensation established in international law is the fair market value 

standard. This tribunal is not precluded from using the ‘fair market value’ standard even when 

the CEPTA provides for the ‘market value’ standard. This tribunal should not reduce the 

amount of compensation awarded as there is no mitigation by the claimant. 

Arguments 

1.0. The Tribunal has Jurisdiction under Article 9.16 of CEPTA read together with 

Article 2(a) of the ICSID Additional Facility Rules 

16. This tribunal has the jurisdiction to hear and determine this dispute. The jurisdiction of an 

arbitral tribunal is the power of that tribunal to hear and determine a dispute presented before 

it.5 The consent of the disputing parties is the source of the tribunal’s jurisdiction.6 For 

International Centre for the Settlement of Investment Disputes (ICSID) arbitration, there are 

two broad sources of consent to arbitration.7 The first is from the host state and the investor’s 

home state in both the investment treaty, either bilateral or multilateral, and the ICSID 

Convention.8 The, second is the disputing investor’s consent that perfects the “offered” consent 

by presenting a written request for arbitration.9 In cases where either of the consenting states 

has not ratified the ICSID Convention, recourse can be made to the ICSID Additional Facility 

(AF) Rules.10 Thus the test for ICSID jurisdiction under the Additional Facility Rules is: first, 

the dispute must arise out of covered investment referring to jurisdiction Ratione materiae, 

 
5 Waste Management v. Mexico, (ICSID Case No. ARB(AF)/98/2), Dissenting Opinion of Keith Highet of 8 May 

2000 to Award of 2 June 2000, para. 58. 
6 Hanno Wehland, ‘Jurisdiction and Admissibility in Proceedings,’ page 227; Chevron and TexPet v. Ecuador (II) 

PCA, Third Interim Award on Jurisdiction and Admissibility, 27 February 2012, para.4.61. 
7 United Nations Conference on Trade and Development, Dispute Settlement, International Centre for Settlement of 

Investment Disputes, Consent to Arbitration, pages 11, 17. 
8 Mekar and Bonooru have consented to arbitration under Article 9.17 of the CEPTA. 
9 UNCTAD, page 17. 
10 Additional Facility Rules, Article 2. 
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second, the state party to the dispute or the state whose national is a party to the dispute is not 

a contracting state referring to jurisdiction ratione personae.11 

17. Consequently, the claimant submits three interrelated arguments, first that this dispute arises 

out of a covered investment within the meaning of Article 9.1 of the CEPTA, second that 

claimant Vemma Holdings is a national of an ICSID contracting state, and third the respondent 

state Mekar is not a contracting party to the ICSID Convention. Since the first argument on 

jurisdiction ratione materiae and the third argument on ratification status by the respondent 

state are not in contention, the following part addresses the second argument being the most 

contentious. 

1.1. Vemma Holdings is a separate legal entity from the state of Bonooru and thus 

qualifies as enterprise of a party as defined in Article 9.1 of the CEPTA 

18. The ICSID tribunal’s jurisdiction extends only to claims brought by investors against a 

contracting party, or a non-contracting party under the AF rules.12 An investor includes an 

enterprise with the nationality of a Party or seated in the territory of a Party that has made an 

investment in the territory of the other Party. Nationality of an enterprise is determined by the 

place of incorporation of the party. To distinguish between government-owned companies, 

which may legitimately qualify as nationals of another contracting State, from those whose 

links with the State are so tight that they cannot be considered as distinct entities. This issue 

was first addressed by the father of the ICSID Convention, Aron Broches, who elaborated what 

today is called the “Broches test”, according to which “government-owned corporation should 

not be disqualified as a ‘National of another Contracting State’ unless it is acting as an agent 

for the government or is discharging an essentially governmental function”.13 

19. The legal test as was applied by the tribunal in the Ceskoslovenska Obchodini Banka A.S. v. 

The Slovak Republic,14 is that partially or fully State-Owned Enterprises should not be 

disqualified as nationals of a non-party under the ICSID Additional Facility Rules unless; it is 

acting as an agent for the government, or it is discharging an essentially governmental function. 

 
11 Additional Facility Rules, Article 2. 
12 Additional Facility Rules, Article 2. 
13 Aron Broches, The Convention on the Settlement of Investment Disputes Between States and Nationals of Other 

States (1972), 355. 
14 Aron Broches, The Convention on the Settlement of Investment Disputes Between States and Nationals of Other 

States (1972), 355. 
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Contrary to the Respondent’s contention that Vemma is a State-owned Enterprise, the claimant 

asserts it was acting in a commercial capacity and did not act under the direction or control of 

the respondent The claimant submits that firstly, Vemma is not an agent of the Bonoorian 

Government nor is it discharging an essentially governmental function. 

1.1.1. Vemma Holdings is not an agent of the Bonoorian government 

20. The claimant is not acting under the instruction or direction of the state in carrying out its 

conduct. The “agency test” developed by the ICJ to equate a group of individuals with  an organ 

of a State requires a relationship of dependence and control to the degree that it can be qualified 

as “complete dependence” on the State.15 The first principle of attribution for the purposes of 

State responsibility in international law is that the conduct of an organ of the State is 

attributable to that State. 16The PCIJ in the Phosphates in Morocco case,17 linked the creation 

of international responsibility with the existence of an “act being attributable to the State and 

described as contrary to the treaty right[s] of another State”. Article 8 of the ILC Articles, 

provides a two-tier disjunctive test, that for a State to be held responsible; the entity must be 

acting on the instructions of, or under the direction or control of, that State in carrying out the 

conduct.18 

21. The facts in the present case can be contra distinguished from those in BUCG v. Republic of 

Yemen,19 From the facts of the case the Committee of the Communist Party of the Claimant 

supervised human resources, finance and materials, and is responsible for following national 

policies and development plans in order for the SOE to achieve its political and social 

responsibility. But, BUCG contended that similar structures exist in many CSOEs, as the 

socialist system in China requires that the Communist Party of China play a key role in the 

decision-making of CSOEs, and that the majority of CSOEs’ projects reflect the Party’s 

policies. The Tribunal held that governmental and party control is common in CSOEs. While 

the tribunal accepted that BUCG was a publicly-funded and wholly state-owned entity 

established by the Chinese Government. It concluded that BUCG, regardless of its ownership 

 
15 Application of the Convention on the prevention and Punishment of the Crime of Genocide (Bosnia and Herzegovina 

v. Serbia and Montenegro), Judgment, I.C.J. Reports (2007) p. 43 (hereafter, Genocide Convention case). 
16 ILC Articles on State Responsibility, Article 8. 
17 Phosphates in Morocco, Judgment, 1938, P.C.I.J., Series A/B, No. 74, p. 10. 
18 ILC Articles on State Responsibility, Article 8. 
19 Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, ICSID Case No ARB/ 14/30, Decision on 

Jurisdiction, PP 22-23 (May 31, 2017). 
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and domestic functions, did not act as an agent of the government or discharge any 

governmental functions in making its international investment related to the disputed 

construction project. On the contrary the state of Bonooru did not, supervise human resources, 

finance and materials, and is not responsible for following national policies and development 

plans in Vemma Holdings.20  

22. In any case Bonooru operates a market-based economy,21 therefore regardless of the 

ownership,22 and domestic functions of Vemma Holdings it did not act as an agent of the state. 

Effectively it had no control of the activities of Vemma Holdings since voting is by majority.23 

For these reasons Vemma Holdings Ltd is not an Agent of the state of Bonooru given that it 

was not acting under the direction and control of the state Bonooru. 

1.1.2. Vemma Holdings is not Discharging an Essentially Governmental Function 

23. Vemma Holdings is discharging essentially commercial activities in the Mekari market. A 

governmental function varies from that of a commercial nature. Governmental functions are 

those that are normally exclusively reserved to the state or to a government.24 They are those 

which by their nature, are not normally undertaken by private businesses or individuals.25 

Governmental functions are often listed by the internal laws of the contracting party.26 A mixed 

economy enterprise exercises either governmental or commercial functions. Thus, an investor 

would be precluded from investor-state arbitration if it exercises governmental or public roles 

and not commercial functions.27 Thus, to properly determine governmental functions tribunals 

should look at the nature of the functions and not the purpose of the activities.28 Consequently, 

the legal test for an essential governmental function of an enterprise that is partially owned by 

 
20 Annex IV, Articles of Association of Vemma Holdings Inc. 
21 SOUF, para 3. 
22 SOUF, para.10. 
23 Procedural Order No. 3, para 3. 
24 Shixue Hu, ‘State Enterprises in International Investment Disputes: Focus on Actor or Action? 51 Geo. J. Int'l L. 

323, page 7. 
25 State Enterprises in International Investment Disputes, page 7. 
26 State Enterprises in International Investment Disputes, page 22. 
27 Chittharanjan Felix Amerasinghe, ‘Jurisdiction Ratione Personae under the Convention on the Settlement of 

Investment Disputes between States and Nationals of Other States, 47 Brit. Y.B. Int'l L. 231, pages 233, 234. 
28 CSOB v. The Slovak Republic, ICSID Case No. ARB/97/ 4, Decision on Objections to Jurisdiction, May 24, 1999, 

para 20. 



18 

 

a state as a principal is whether the function is Commercial-interest based or government-

interest based.29 

24. As a result, the claimant submits that Vemma Holdings is conducting Commercial functions. 

The Memorandum of Association outlines that Vemma’s role is to carry out business as  a 

national airline, to provide passenger and cargo transport. It is also set up to apply for shares 

and stake in any other company with similar objectives and to carry on business as such.30 

Consequent to this objective, they made a bid to take a stake in Caeli Airways.31 Over and 

above these, Bonooru operates under a market-based economy that has little, if no state 

intervention.32 Furthermore, Vemma Holdings is propelled by profits and made the Caeli 

investment with a view to take advantage of its profitable bid.33 For these reasons, the claimant 

submits that it is conducting Commercial activities and not government functions. 

1.2. In the unlikely event that the tribunal is unpersuaded by the Broches Test, still the 

Maffezini test is inapplicable in this case 

25. In the event that the respondent applies the Maffezini test,34 the claimant submits that it is 

inapplicable in the present dispute. The tribunal in Maffezini, asserted a two-part test to 

determine whether the state enterprise (SE) stood as a state entity in the dispute. First, the 

tribunal examined the creation and capital ownership of the SE: "[the fact that] the entity is 

owned by the State, directly or indirectly, gives rise to a rebuttable presumption that it is a 

State entity."35 Secondly, if an entity's purpose or objectives is the carrying out of functions 

which are governmental in nature or which are otherwise normally reserved to the State, or 

which by their nature are not usually carried out by private businesses or individuals, then this 

entity should be regarded as a state in international investment.36 The Maffezini case is 

distinguishable from the present dispute as the parties are different, the Maffezini case focus 

 
29 BUCG v. Yemen, para 3. 
30 Memorandum of association, Annex IV, para 3. 
31 Statement of Uncontested facts, para 23. 
32 Statement of uncontested facts, para 3. 
33 Statement of uncontested facts, para 23. 
34 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Objections to Jurisdiction, 

P 81 (Jan. 25, 2000), 5 ICSID Rep. 396 (2002). 
35 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Award, PP 39-41 (Nov. 13, 2000), 5 

ICSID Rep. 419 (2002). 
36 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Objections to Jurisdiction, 

P 77 (Jan. 25, 2000), 5 ICSID Rep. 396 (2002). 
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was on the respondent as a state entity, while the present case concerns whether the claimant 

that is a state agent. Additionally, the present case is on whether the claimant is a state agent, 

the Maffezini test aims at association to proof agency, however the present case aims at 

disassociation of the claimant from the state so as to proof that it is not an agent of the state. 

26. The Maffezini case focus was on the respondent as a state entity, while the present case 

concerns whether the claimant is not an SOE. The Additional Facility Rules as well as the 

CEPTA agreement simply excludes State-to-State disputes from its coverage: a state agent 

cannot qualify as an investor within the meaning of article 9.1 of CEPTA. Thus, for every 

claim submitted to ICSID arbitration by an SOE that might be engaging in governmental 

conduct, tribunals should determine whether the claim gives rise to an investor-State, or a 

State-to-State, dispute.37 In determining the nature of the dispute the precedence set out in the 

case will be irrelevant as the parties are primarily different, Mr. Maffezini an Argentinian 

national was suing Spain for acts attributable to a Spanish SOE, on the contrary the present 

claim concerns an SOE as a claimant and not a respondent.  

27. The present case is on whether the claimant is a state agent. The Maffezini test aims at 

association to that an enterprise is a state entity, however the present case aims at disassociation 

of the claimant from the state so as to proof that it is not an agent of the state. The Claimant in 

the case argued that the actions and omissions affecting his investment are attributable to an 

entity owned and operated by the Kingdom of Spain. Sociedad para el Desarrollo Industrial 

de Galicia (SODIGA), the Claimant argues, is not only owned by several State entities, but it 

is also under the control of the State and operated as an arm of the State for the purposes of the 

economic development of the region of Galicia. Accordingly, as a State entity, its wrongful 

acts or omission may be attributed to the State.38 Attributability in Maffezini proofs agency 

however in the present claim the aim is to disproof attributability through disassociation of 

Vemma holdings and the Bonoorian government. In conclusion in the event that the respondent 

applies the Maffezini test,39 the claimant submits that it is inapplicable in the present dispute. 

 
37Mark Feldman,’ State-owned Enterprises as Claimants in International Investment Arbitration Mark Feldman’, 

p.13< https://ssrn.com/abstract=2739218>.  
38 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Objections to Jurisdiction, 

P 72 (Jan. 25, 2000), 5 ICSID Rep. 396 (2002). 
39 Emilio Agustín Maffezini v. Kingdom of Spain, ICSID Case No. ARB/97/7, Decision on Objections to Jurisdiction, 

P 81 (Jan. 25, 2000), 5 ICSID Rep. 396 (2002). 
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2.0. The tribunal should grant leave to CBFI and the application by the External 

Advisors to the CRPU should be denied 

28. The Tribunal should allow the submissions made by the CBFI as Amicus Curiae and that made 

by the External Advisors to the CRPU should be rejected. Investment arbitration concerns not 

only the investor’s interest but also the public interest and thus the participation of non-

disputing parties as amicus curiae is acceptable under arbitration rules.40 The acceptance is 

always within the tribunal’s power in which the tribunal can either accept or deny application 

by the non-disputing party.41  Even though the parties have to consent on the applications by 

the non-disputing parties, this tribunal has the power under competence-competence to accept 

non-disputing parties brief.42 In considering whether to admit the non-disputing parties’ brief, 

the tribunal has to take into account significant interest of non-disputing party in the dispute.43 

Further, the tribunal has to consider whether their submissions are within the scope of the 

dispute.44 

29. As such, the attributable purpose of the non-disputing parties’ submission is to assist the 

tribunal by providing expertise, a new perspectives, and arguments that the parties themselves 

my not present before the tribunal.45 This can be accomplished through a brief description of 

the non-disputing party’s organization, its history and its objectives.46The Claimant submits 

that for the admission of Amicus submission under Article 9.19 of the CEPTA and Article 

41(3) of the Additional Facility Rules, the Amicus brief as enumerated in the case of Piero 

Foresti et al. v. The Republic of South Africa where there was application by four civil society 

as amici was accepted after the tribunal used considered that the amici must; first, assist the 

arbitral tribunal in the determination of the factual and legal issues related to the proceedings 

by bringing a new perspective, particular knowledge or insight that is different from that of 

 
40 Saravana A and Dr. S.R. Subramanian, The Participation of Amicus Curiae in Investment Treaty Arbitration (Rajiv 

Gandhi School of Intellectual Property Law, Indian Institute of Technology, Kharagpur, India, 2016, vol 5) pg. 1. 
41 CEPTA, Article 9.19. 
42 Glamis Gold Ltd v. United States, Award of 8 June 2009.para 130. 
43 Additional Facility Rules, Article 41(3) 
44 CEPTA, Article 9.19. 
45 CEPTA, Article 9.19. 
46 Guidance for Potential Amici in International Investment Arbitration, University of Toronto, Faculty of Law. 
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disputing parties; second, address matters within the scope of the dispute and; third, have a 

significant interest in the arbitration.47  

30. The Claimant submits that, CBFI submissions fulfills the test under Article 41(3) of the 

Additional Facility Rules, first that CBFI submissions will help this tribunal in the 

determination of the dispute at hand since it brings forth new perspective and insights that is 

different from that of disputing parties in this dispute, second that the CBFI submissions 

addresses matters which are within the scope of this dispute, and third the CBFI submissions 

shows significance interest of CBFI in this arbitration. 

2.1.1. The CBFI submissions will help the tribunal in the determination of this matter since it 

brings perspective, particular knowledge or insights that is different from that of the 

disputing parties as provided for in Article 9.19(3) of the CEPTA 

31. The submissions made by the CBFI contain important issues that will help the tribunal in 

determination of this dispute. Participation through the non-disputing party’s brief is only 

indirect and cannot be equated with participation as a party to the dispute.48 As a consequence, 

the arguments presented by third parties are not only limited to the subject matter of the dispute 

but need to represent an interest different from that of the parties.49 This is one of the criteria 

that the tribunal uses when determining whether to authorize a non-disputing party 

submission.50 Further, the tribunal accepts amicus brief only to the extent in which the factual 

or legal issue relates to the proceeding either by bringing a new perspective, particular 

knowledge or insight that is different from that of disputing parties.51 The tribunal acceptance 

of non-disputing party’s submission is justified on the basis that they will help the tribunal by 

bringing in new perspective or expertise.52 The amicus curiae must show that he possesses 

 
47 Piero Foresti, Laura de Carli & Others v. The Republic of South Africa, ICSID Case No. ARB(AF)/07/01. 
48 Eric De Brabandere, ‘‘Amicus Curiae (Investment Arbitration) in Hélène Ruiz-Fabri, Max Planck Encyclopedia of 

International Procedural Law (Oxford: Oxford University Press, 2019). 
49 Eric De Brabandere, ‘‘Amicus Curiae (Investment Arbitration) in Hélène Ruiz-Fabri, Max Planck Encyclopedia of 

International Procedural Law (Oxford: Oxford University Press, 2019). 
50 Eric De Brabandere, ‘‘Amicus Curiae (Investment Arbitration) in Hélène Ruiz-Fabri, Max Planck Encyclopedia of 

International Procedural Law (Oxford: Oxford University Press, 2019). 
51 Additional Facility Rules, Article 41(3). 
52 Lance Bartholomeusz, The Amicus Curiae Before International Courts and Tribunals, 5 Non-State Actors & 

International 209, 211(2005). 
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substantive knowledge, relevant experience, expertise or a particular perspective on the case 

that surpasses that of parties and he must link it to the specific case.53  

32. In Biwater Gulf v. Tanzania, the tribunal determined that it sufficed if a written submission by 

a non-disputing party appears to have reasonable potential to assist the arbitral tribunal by 

bringing a perspective, particular knowledge or insight that is different from that of the 

disputing parties.54 The Claimant submits that, its submission reflects valuable perspectives 

that merit the tribunal’s attention which will help this it to come out with an impartial outcome. 

In Philip Morris v. Uruguay,55 the tribunal denoted that, similarity of the submission does not 

mean that the perspective is similar. Further, the tribunal while admitting amicus brief stated 

that it believed the submission made by amicus was beneficial to its decision-making process 

considering that the contribution of that particular knowledge and expertise.  

33. The CBFI participation helps this tribunal in the determination of the matter at hand since they 

bring new knowledge and insights regarding business climate in Bonooru and the nature of 

aviation industry, the existing corporate framework in which enterprise operate, the nature of 

aviation industry in Bonooru, and the impact of uncertainty on access to capital in Greater 

Narnia. Further, an attempt has been made to draw conclusions about the relationship between 

corporate governance framework and standing under ISDS provision.56 Further, the CBFI is a 

non-profit industry association that represents Bonoori investors investing in the Greater 

Narnian region and internationally. Also, the CBFI is the national leader in public policy 

advocacy on national and international business issues and is focused on fostering a srong, 

competitive economic environment that facilitates growth and development of Bonooru as well 

as the Greater Narnian region.57 Additionally, Thirty-eight members hold investment rights in 

Mekar. From above evidence it is clear that CBFI has got a number of expertise that will bring 

forth new perspective in this case. 

 
53 Bear Creek Mining v. Peru, Procedural Order No. 6, 21 July 2016, ICSID Case No. ARB/14/21, para. 20. 
54 Biwater Gulf v. Tanzania, Procedural Order, No. 5, 2 February 2007, ICSID Case No. ARB/05/22, para. 50, 
55 Philip Morris Brand Sàrl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal Hermanos S.A. 

(Uruguay) v. Oriental Republic of Uruguay, ICSID Case No. ARB/10/7. 
56 Compromise, page 11. 
57 Compromise, page 16 



23 

 

2.1.2. CBFI submissions address matters within the scope of this dispute as provided for under 

Article 9.19(3) of the CEPTA 

34. The submissions made by the CBFI are within the scope of this dispute. This condition renders 

the relevance of non-disputing party submissions as a paramount criterion of their 

permissibility.58 However, what is within the scope of the dispute is a question of the applicable 

law in investment arbitration.59 This condition requires non-disputing party not to present 

submissions on matters which the tribunal cannot consider.60 Non-disputing parties have the 

responsibility to indicate how they will make useful contribution to the solution of a case which 

is within the scope of the dispute and not repetitive of the parties’.61  

35. Further, in the case of US-Steel Safe Guards, the Appellate Body rejected a brief for not being 

‘of assistance in deciding this appeal’ as it was ‘directed primarily to a question that was not 

part of any of the claims.’62 It is the Amicus’ submission that CBFI addresses issues which are 

related to the investment of Vemma Holdings.63 Further, the Amicus posits the negative 

consequences that will be witnessed from deviation from international norms that facilitate 

participation of state-linked enterprises in commercial activities in which it will introduce 

uncertainty into business framework. The Amicus names them to include; first, the regulatory 

framework in Bonooru introduced through, inter alia, the Corporation Act 1969, the 

Privatisation of Enterprise Act 1972, the Air Corporation(Amendment) Act 1984 which fosters 

market competition among business entities; second, Bonooru’s business is primary 

compromised of such entities competing based on free-market principles without direction or 

instruction of the Bonoori government, irrespective of their ownership structure; third, the 

nature of activities of such enterprises and not their purpose should guide a tribunal’s decision; 

fourth, the uncertainty generated by the invalidation of the standing of such enterprise to voice 

their grievance before a free and fair judicial system impacts future capital flows; and fifth, 

 
58 E. Triantafilou, Amicus submissions in investor state arbitration after Suez v. Argentina, 24 Arbitration International 
(2008), p. 585. 
59 Astrid Wiik, Amicus Curiae before International Courts and Tribunals, Hart publishing, pg. 291. 
60 C. Schliemann, Requirements for amicus curiae participation in international investment arbitration, a 

deconstruction of the procedural wall erected in joint ICSID Cases ARB/10/25 and ARB/10/15, 12 The Law and 

Practice of International Courts and Tribunals (2013), pp. 374. 
61 Astrid Wiik, Amicus Curiae before International Courts and Tribunals, Hart publishing, pg. 287. 
62 United States-Definitive Safeguard Measures on Imports of Certain Steel Products, Report of the Appellate Body, 

adopted on 10 December 2003, p. 83, para. 26. 
63 Compromise, page 22. 
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this case will have global implications for the investment protection regime, which must not 

be represented as protective of purely private investment.64 From the above, it is the Claimant’s 

submission that the CBFI brief should be allowed since it addresses matters which are within 

the scope of this dispute. 

2.1.3. CBFI has sufficient interest in this arbitration as per Article 9.19(3) of the CEPTA 

36. CBFI submissions have sufficient interest to warrant its admission. Tribunals have not limited 

the term interest to legal interest but also to public, spiritual and economic interest.65 The 

tribunal rejects interests that are not concrete or that are purely commercial.66 The Apotex II v. 

USA held that the applicant needs to show that he has more than a “general” interest in the 

proceeding. For example, the applicant must demonstrate that the outcome of the arbitration 

may have a direct or indirect impact on the rights or principles the applicant represents and 

defends.67  

37. The tribunal in Bear Creek Mining v. Peru reverted to a lower standard. It refuted the 

claimant’s argument that ‘significant interest’ required that the engaged public interest had to 

be at issue and that the amicus petitioner had to be officially mandated to represent the interest, 

in this case by the indigenous Aymara community.68 It is the Claimant’s submission that CBFI 

have shown significant interest in this arbitration. This has been seen through their input in 

stability and reasonableness of the investment protection regime in Mekar especially taking 

into account the availability of dispute settlement mechanisms under CEPTA. Further, the 

impact of the decision in this case on the interpretation of investor-State dispute settlement 

provisions of current and future agreements in Mekar will have significant interest for all 

Bonoori businesses, who are frequent investors in Mekar.69 

38. Further, the Claimant submits that, CBFI’s interest in this case is paramount. The composition 

of CBFI contains members who have significant interest in the stability and reasonableness of 

the investment protection regime in Mekar, especially in relation to availability of dispute 

 
64 Compromise, page 22. 
65 Astrid Wiik, Amicus Curiae before International Courts and Tribunals, Hart publishing, pg. 294.  
66 Apotex I v. USA, Procedural Order No. 2 on the Participation of a Non-Disputing Party, 11 October 2011, para. 28. 
67 Apotex II v. USA, Procedural Order on the Participation of the Applicant, Mr. Barry Appleton, as a non-disputing 

party, 4 March 2013, ICSID Case No. ARB(AF)/12/1, para. 38. 
68 Bear Creek Mining v. Peru, Procedural Order No. 5, 21 July 2016, ICSID Case No. ARB/14/21, paras. 19, 40. 
69 Compromis, page 16. 
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settlement mechanism under CEPTA. This tribunal should note that CBFI represents firms of 

vastly different sizes that play different roles in the Mekari economy, hence their interest may 

be impacted by the outcome of this arbitration-yet they have no other voice before this tribunal. 

Therefore, the Claimant humbly submits that, this tribunal should allow CBFI brief since it has 

sufficient interest in this case and its denial would lead to miscarriage of justice to CBFI 

members. 

2.2. The Tribunal should deny Amicus submission by External Advisers to the CRPU 

within Article 9.19(3) of CEPTA 

39. The Amicus submission by External advisors to Mekar’s Committee on Reform of Public 

Utilities should be denied. If this tribunal concludes that it has authority to permit amicus 

participation, it must next take into account how to exercise that authority. The fact that amicus 

participation can be permitted does not imply that any particular amicus or scope of 

participation should be allowed as was seen in United Parcel Service of America v. Canada,70 

where it was held that questions of jurisdiction are not among matters on which it is appropriate 

to receive submissions from non-disputing party. Therefore, the Claimant submits that the 

amicus submission by External advisors to Mekar’s Committee on Reform of Public Utilities 

(CRPU) should not be allowed since it fails to meet the Article 41(3) of CEPTA threshold by 

raising a new jurisdictional question concerning ratione legis jurisdiction of the Tribunal, a 

question which has not been raised by either party before the Tribunal until such a time. 

Further, CRPU was actively involved in the deliberations of the process leading to Vemma’s 

acquisition of Caeli which shows that they had avenues to raise the claim other than raising it 

at such a time in the tribunal.71 

40. Further, in Bernhard von Pezold v. Zimbabwe and Philip Morris v. Uruguay, the tribunal 

rejected the submission by the amicus because the amicus was not independent and they did 

not possess sufficient interest in the matter.72 It is the Claimant’s submission that CRPU should 

not be granted leave since, they lack sufficient interest in the matter. Therefore, the Claimant 

urges this tribunal to bar the submissions by the CRPU as amicus curiae in this dispute. 

 
70 United Parcel Service of America, Inc. (UPS) v. Government of Canada, ICSID Case No. UNCT/02/1 
71 Compromise, page 19. 
72 Bernhard von Pezold and Others v. Republic of Zimbabwe, (ICSID Case No. ARB/10/15), Procedural Order No. 2 

of 26 June 2012.para 62. 
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3.0. Mekar violated the fair and equitable standard of treatment contrary to Article 9.9 

of the CEPTA 

41. Mekar has violated the Fair and Equitable Standard of Treatment owed to Vemma Holdings 

under Article 9.9. of the CEPTA. The CEPTA provides that each party should accord to 

covered investments and to investors with respect to their covered investments fair and 

equitable treatment and full protection and security.73 The Fair and Equitable Treatment can 

be breached in five enumerated ways: first, where there is denial of justice in criminal, civil or 

admin proceedings. Second, where there is a fundamental breach of due process. Thirdly, 

where there is arbitrary or discriminatory conduct, and fourthly, where there is abusive 

treatment of investors. Lastly, the FET standard is breached where there is a breach of further 

elements agreed upon by the parties.74 This tribunal should interpret in good faith in accordance 

with the ordinary meaning of the text of the CEPTA in light of its object and purpose.75 

Consequently, the claimant submits three interrelated arguments; firstly, the respondent denied 

the claimant justice in civil proceedings; secondly, there was fundamental breach of due 

process and thirdly, the respondent acted in an arbitrary and discriminatory manner against 

Vemma Holdings. Subsequent to this three-tier test, the claimant submits that Mekar’s right to 

regulate cannot be exercised in such a manner under article 9.8 of the CEPTA. 

3.1. Mekar denied Vemma justice in civil proceedings contrary to Article 9.9.2(a) of the 

CEPTA  

42. Mekar denied Vemma access to justice in civil proceedings. Parties agree to guarantee to 

covered investments and their investors access to justice in civil and administrative 

proceedings.76 Justice can be denied in five instances: first where there is denial of access to 

the courts;77 secondly where there is undue delay in proceedings;78 thirdly, where there is non-

existence of courts and human resources;79 fourthly, where courts issue unjust sentences in 

 
73 CEPTA, Article 9.9.1. 
74 CEPTA, Article 9.9.2. 
75 Vienna Convention on the Law of Treaties, Article 31. 
76 Loewen v. USA, ICSID, Award, 26 June 2003, para.123. 
77 Azinian v. Mexico, ICSID, Award, 1 November 1999, para.102; The tribunal determined that even though the 

Mexican proceedings did not show any evidence of denial of access to courts, the tribunal reaffirmed the test that 

determines denial of access to justice.  
78 Jan de Nul v. Egypt, para. 193; The tribunal determined that inordinate delays in admin proceedings amount to 

denial of justice. 
79 Philip Morris v. Uruguay, ICSID, Award, 8 July 2016, para. 501. 
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violation of the substantive laws of the country80 and lastly,  where the state refuses to execute 

a final sentence.81 The legal test is that the claimant is granted access to courts, is heard in due 

time and that the courts properly apply the law.82 Consequently, the claimant submits that there 

was undue delay in determination of matters concerning Vemma Holdings and that the delay 

cannot be justified by Mekar’s poor economic conditions nor by the alleged complexity of 

matters. 

3.1.1. Mekari courts took unduly long to determine proceedings involving Vemma Holdings 

contrary to Article 9.9.2(a) of the CEPTA 

43. The courts of Mekar occasioned undue delay in determination of matters involving Vemma 

Holdings. Undue delay in proceedings is occasioned by systemic failure of the national judicial 

organ of the state to handle matters.83 The claimant submits that the Mekari courts were 

underfunded due to the poorly run economy. Due to historic mismanagement of the economy, 

the infrastructure in Mekar did not grow to match the ballooning population.84 Consequently, 

court matters which would ordinarily take nine months in 1980 to determine, would take 

twenty two months in 2015.85 Vemma Holdings filed a claim on 27 March 2018 and the hearing 

was only scheduled April 2020 and subsequently heard from 25 – 27 April 2019.86 Thus, 

matters were not heard in time. Whereas in Jan De Nul it was determined that a ten-year delay 

in determination of the substance of the suit was long,87 there is a case to be made that the 13 

months delay in hearing for interim orders by Mekari courts was undue.88 

44. While the tribunal in Frontier v. The Czech Republic determined that a delay of three years 

was considerably long in complex matters,89 the 13 months delay in hearing for interim orders 

by Mekari courts was undue.90 

 
80 Azinian v. Mexico, ICSID, Award, 1 November 1999, para.103. 
81 Jan Paulsson, ‘Denial of Justice in International Law,’ (Cambridge University Press, 2005), 256. 
82 Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United Mexican States, ICSID Case No. ARB(AF)/97/2, 
Award, 1 November 1999. 
83 Paulson, 256. 
84 Statement of Uncontested Facts, para 12. 
85 Statement of Uncontested Facts, para 13. 
86 Statement of Uncontested Facts, paras 44 and 52. 
87 Jan De Nul v. Egypt, para. 193. 
88 Statement of Uncontested Facts, para. 44. 
89 Frontier Petroleum Services Ltd. v. The Czech Republic, PCA Case No. 2008-09, para. 293. 
90 Statement of Uncontested Facts, para. 44. 
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3.1.2. The delay in handling matters involving Vemma Holdings is unjustifiable 

45. The delay in handling matters filed by Vemma Holdings is unjustifiable. Not every delay in 

determination of matters amounts to denial of justice. Indeed, delays in determination of cases 

can be excused where for instance, the complexity of the case, behaviour of litigants involved 

and the significance of interests at stake demands so.91 The test for justification of delays is 

thus drawn on the complexity of the case, behaviour of litigants and the significance of interests 

at stake.92 Given that the respondent does not contest on the other grounds, the claimant 

submits that Mekar can neither rely on its poor economic state nor on the alleged complexity 

of the Vemma claim as they are insignificant to this determination.93  

46. Similar to the tribunal’s consideration of the poorly run economy in Chevron v. Ecuador, the 

poor economic state in Mekar has been caused by the decades of unsound financial policies.94 

In any case, the tribunal in Chevron v. Ecuador determined that the economic state is 

insignificant to the finding of denial of justice.95 Secondly, unlike the holding in Frontier v. 

Czech Republic, Mekar cannot rely on the complexity of the matters raised by Vemma.96 

Moreover, unlike the tribunal’s determination in Jan De Nul v. Egypt which turned on the fact 

that the matter was complex in terms of submissions and the extensive expert reports, Vemma’s 

suit sought to have an interim hearing for interim reliefs.97 Despite the interim nature of the 

reliefs sought, it took 13 months to only schedule a hearing.98 In the light of the above, the 

delay in handling matters filed by Vemma Holdings is unjustifiable and thus, Mekar denied 

Vemma access to justice in civil proceedings. 

3.2. Mekar undertook a fundamental breach of due process against Vemma Holdings 

contrary to Article 9.9.2(b) 

47. Mekar conducted a fundamental breach of due process against Vemma. Fundamental breach 

of due process is conduct reflecting lack of transparency and conduct amounting to breach of 

 
91 White Industries v. India, Ad hoc Arbitration, Final Award, 30 November 2011, para.10.4.10. 
92 White Industries v. India, Ad hoc Arbitration, Final Award, 30 November 2011, para.10.4.10. 
93 Chevron v. Ecuador, para. 12.4. 
94 Statement of Uncontested Facts, para 12. 
95 Chevron v. Ecuador, para 12.4. 
96 Frontier Petroleum Services Ltd. v. The Czech Republic, PCA Case No. 2008-09, para. 293. 
97 Jan De Nul v. Egypt, para 204. 
98 Statement of Uncontested Facts, para 44. 
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natural justice.99 Breach of natural justice involves breach of the two core tenets: the right to 

be heard and the rule against bias.100 The notion of due process also entails the issue of 

transparency101 and this connotes the aspect of predictability.102 The test thus for breach of due 

process is: first, that the fair hearing and bias tenets of natural justice have been adhered to and 

secondly, that the cause taken is predictable.103 Consequent to this test, the claimant submits 

that the tenets of natural justice were not adhered to and neither was the cause of action 

predictable and that as a result, Mekar breached the legitimate expectations expressed to 

Vemma Holdings. 

48. Chapter III of the Monopoly and Trade Restrictive Practices Act provides that the Competition 

Commission of Mekar (CCM) shall open an investigation suo motu if and when a corporation 

singly has surpassed the 50% market share.104 The CCM merged the market share of Caeli 

airways with that of Royal Narnian despite the fact that considered singly, Caeli’s market share 

in Mekar was 43%.105 Like the awards in the Joshua Dean Nelson v. Mexico and in Metalclad 

v. Mexico which considered that Mexico had breached its fair and equitable treatment 

obligation in accordance with NAFTA because it failed to ensure a transparent and predictable 

regulatory framework, Mekar has failed to ensure that CCM’s role in investments is transparent 

and predictable by allowing it to unlawfully merge entities and corporations.. Over and above 

the fact that the CCM had never reported any anti-competitive activities by mid-level 

corporations, it proceeded to merge the market share of Royal Narnian and that of Caeli 

Airways.  As a result, Vemma had no way of predicting that this could ever happen.106 As a 

result, Mekar conducted a fundamental breach of due process against Vemma. 

 
99 C. L. Lim, Jean Ho, Martins Paparinskis, ‘International Investment Law and Arbitration Commentary, Awards and 
other Materials’ (2nd edn, Cambridge University Press, 2021) 820. 
100 Waste Management Inc. v. Mexico (II), ICSID Case No. ARB (AF)/00/3, Award, 30 April 2004, para. 98. 
101 CEPTA Article 9.9.2.b.; Joshua Dean Nelson v. Mexico, ICSID, Final Award, 5 June 2020, para. 359. 
102 Tecmed v. Mexico, para. 154. 
103 Waste Management Inc. v. Mexico (II), ICSID Case No. ARB (AF)/00/3, Award, 30 April 2004, para. 98; Metalclad 

Corp v. Mexico, ICSID Case No. ARB (AF)/97/1, Award, 30 August 2000, paras. 49, 76. 
104 Bundle of facts, page 47, para. 1595. 
105 Statement of Uncontested Facts, para. 36. 
106 Statement of Uncontested Facts, para. 36. 
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3.3. Mekar undertook arbitrary and discriminatory conduct against Vemma Holdings 

contrary to Article 9.9.2(c) of the CEPTA 

49. Mekar discriminated against Vemma Holdings and acted arbitrarily against the claimant. 

Firstly, arbitral conduct has been described as conduct founded on prejudice or preference 

rather than on reason or fact.107 Secondly, discriminatory conduct occurs where there is 

differential treatment between like circumstances.108 Like circumstances cover those investors 

who are in a situation similar to that of the impugned investor.109 Hence, the claimant submits 

a two-pronged argument: first, that Mekar acted in an arbitrary manner against Vemma 

Holdings and secondly, that Mekar acted in a discriminatory manner against Vemma Holdings. 

3.3.1. Mekar Acted Arbitrarily against Vemma Holdings contrary to Article 9.9.2(c) of the 

CEPTA 

50. Mekar acted in an arbitrary manner against Vemma Holdings in violation of Article 9.9.2(c) 

of the CEPTA. Arbitrary conduct has been described as conduct founded on prejudice or 

preference rather than on reason or fact.110 Arbitrariness in decision-making has to do with the 

motivations and objectives behind the conduct concerned.111 Consequently, a measure that 

inflicts damage on the investor without serving any legitimate purpose and without a rational 

explanation, but that instead rests on prejudice or bias, would be considered arbitrary.112 Thus, 

the claimant submits that the actions of the Mekari CCM were undertaken without any 

justifiable reason. 

 
107 Lauder v. Czech Republic, UNCITRAL, Award, 3 September 2001, para. 221; Plama Consortium Limited v. 

Bulgaria, ICSID Case No. ARB/03/24, Award, 27 August 2008, para. 184. Existing awards have mostly analysed 

arbitrariness in the context of separate BIT obligation that prohibits arbitrary measures. However, tribunals have often 

emphasized that prohibition of arbitrariness is part and parcel of the FET standard. 
108 Cengiz v. Libya, ICC, Award, 7 November 2018, para.525. 
109 Cengiz v. Libya, para. 525. 
110 Lauder v. Czech Republic, UNCITRAL, Award, 3 September 2001, para. 221; Plama Consortium Limited v. 

Bulgaria, ICSID Case No. ARB/03/24, Award, 27 August 2008, para. 184. Existing awards have mostly analysed 

arbitrariness in the context of separate BIT obligation that prohibits arbitrary measures. However, tribunals have often 

emphasized that prohibition of arbitrariness is part and parcel of the FET standard. 
111 Joseph C. Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction and Liability, 21 January 2010, 

para. 385. 
112 In Lemire, the tribunal stated that “the underlying notion of arbitrariness is that prejudice, preference or bias is 

substituted for the rule of law” (Joseph C. Lemire v. Ukraine, ICSID Case No. ARB/06/18, Decision on Jurisdiction 

and Liability, 21 January 2010, para. 385). 



31 

 

51. The CCM investigated Caeli airways for its partnership in the Moon Alliance and the low 

airfares and the loyalty programmes maintained over its routes.113 These grounds are not 

sufficient grounds for investigation as airline alliances are normal in the aviation industry and 

so are loyalty programmes.114 Moreover, the maintenance of the airfare caps after the second 

investigation was arbitrary. The Monopoly Act only contemplates that any punitive measures 

are to be maintained as long as they are necessary.115 Like the determination of the tribunal in 

Global Telecom Holding v. Canada, which found that the transfer network was handled with 

excess of discretion and prejudice,116 the Caeli investigation was undertaken with a lot of 

discretion and prejudice. Indeed, after Vemma Holdings left the Mekari market, the Ministry 

of Civil Aviation infused state aid in Caeli and applied to have payment of the CCM fines 

postponed.117 The joint market share of Royal Narnian and Caeli at the time stood at 42% thus 

placing Caeli’s share at roughly 31%.118 In light of the above, the claimant submits that Mekar 

acted in an arbitrary manner against Vemma Holdings. 

3.3.2. Mekar acted in a discriminatory manner against Vemma Holdings contrary to Article 

9.9.2(c) of the CEPTA 

52. Mekar discriminated against Vemma Holdings from other like investors. Like circumstances 

cover those investors who are in a situation similar to that of the impugned investor.119 The 

Tribunal in Saluka outlined a three-tier test to determine discrimination i.e., similar businesses 

treated differently for no justifiable reason.120 Consequent to this being a conjunctive test, the 

claimant submits under the first and third tier of the test that firstly, Caeli Airways is similar 

to Starwings and Jetgreen and secondly, that it was unfairly discriminated against for no 

justifiable reason. 

 
113 Statement of Uncontested Facts, paras. 36 & 45. 
114 Organization for Economic Cooperation and Development, Policy Roundtables, Airline Mergers and Alliances, 

1999, pages 9, 28. 
115 Bundle of Facts, Monopoly Act, page 47.  
116 Global Telecom Holding v. Canada, ICSID, Award, 27 March 2020, para.561. 
117 Statement of Uncontested Facts, para. 64. 
118 Statement of Uncontested Facts, para. 49. 
119 Cengiz v. Libya, para 525. 
120 Saluka v. Czech Republic, Partial Award, 17 March 2006, para. 313. 
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3.3.2.1. Caeli Airways is in a similar circumstance to Starwings and Jetgreen 

53. Similar businesses are defined to be businesses engaging in the same trade in similar 

circumstances.121 Unlike the award in Cengiz v. Libya which turned on the fact that Cengiz 

was a construction company and Hill a consultancy, Caeli airways, Starwings and Jetgreen are 

airline companies operating in the Mekari market.122 They are all partially or fully owned by 

foreign holding groups in Bonooru and Arrakis.123 Furthermore, Star Wings and Jetgreen both 

receive greater subsidies from their home states than Caeli Airways does from Bonooru.124 

3.3.2.2. The Difference in Treatment is Unjustifiable 

54. Discrimination is unjustified if no reasons or insufficient reasons are given for the 

discrimination.125 Furthermore, discrimination is unjustified if the reasons fronted are arbitrary 

and capricious.126 The minister, while denying Caeli subsidies, did not give any reasons for the 

denial.127 In any case, subsequent reasons fronted by the assistant minister of transport do not 

hold water since at the time, Caeli was not owned by Bonooru.128 Consequently, the claimant 

submits that Mekar discriminated against Vemma Holdings and acted arbitrarily against 

Vemma Holdings. 

3.4. Mekar cannot permissibly exercise the right to regulate under article 9.8 of the 

CEPTA 

55. Mekar has impermissibly exercised the right to regulate under Article 9.8 of CEPTA. While 

the claimant recognizes the right to of parties to regulate as provided for in Article 9.8 of the 

CEPTA,129 this right must be exercised with caution in order achieve legitimate public policy 

objectives, such as national security, the protection of public health, safety, the environment, 

public morals, social and consumer protection, or the promotion and protection of cultural 

diversity. The need to find a better balance between protecting foreign investors from adverse 

regulatory changes and the right of host States to regulate in the public interest. The notion of 

 
121 South American Silver Limited (Bermuda) v. The Plurinational State of Bolivia, PCA Case No. 2013-15, para. 710. 
122 Bundle of facts, Procedural order no. 3, page 87.  
123 Statement of Uncontested Facts, para. 46. 
124 Statement of Uncontested Facts, para 46. 
125 South American Silver v. Bolivia, para. 710. 
126 Enron v. Argentina, para 282. 
127 Statement of Uncontested Facts, para. 46. 
128 Statement of Uncontested Facts, para. 46. 
129 CEPTA, Article 9.8. 
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‘stability’ implies that an investor has the right to expect that a general regulatory framework 

that exists at the time of investment will not be significantly altered by a host State.130 

56. The FET standard must be interpreted as including stable and equitable conditions for 

investors, as one of the key element of fair and equitable treatment is the requirement of a 

‘stable framework for the investment '.131 The tribunal in CMS v. Argentina equated 

the stability requirement under the fair and equitable treatment standard with the same 

requirement existing under the international minimum standard of treatment.132 The tribunal 

in Sun Reserve v Italy, opined that Stability and transparency in the legal framework are 

important ingredients of the host State's FET obligation.133 In this connection, it is also 

important to note that as part of this general obligation to maintain stability and transparency 

in the legal framework, host States are also required to generally create a favourable 

environment for investments. Mekar regulations not only included through a modification to 

its laws, in a manner which negatively affected Vemma’s investment or interfered with its 

expectations, of profits, but also entirely affected the investment to a point that led the claimant 

to a brink of bankruptcy which forced it to eventually sell its investment.134 In light of the 

foregoing, Mekar has impermissibly exercised the right to regulate under Article 9.8 of 

CEPTA. 

4.0. The Claimant is entitled to Compensation based on the Fair Market Value Standard 

57. The claimant is entitled to fair market value standard of compensation. Fair market values 

standard of compensation is the price at which property would change hand between a 

hypothetical willing buyer and a hypothetical willing seller, acting at arm’s length in an open 

and restricted market, when neither is under compulsion to buy or sell and when both have 

reasonable knowledge of the relevant facts.135 The determination of the amount of 

compensation due for an act contrary to international law through the lenses of consequences 

 
130 Valenti, M., ‘The Protection of General Interests of Host States in the Application of the Fair and Equitable 

Treatment Standard,’ in G. Sacerdoti and others (eds.), General Interests of Host States in International Investment 

Law, Cambridge University Press, 2014, p. 41. 
131 Enron Creditors Recovery Corporation (formerly Enron Corporation) and Ponderosa Assets, L.P. v. Argentine 

Republic, ICSID Case No. ARB/01/3 
132 CMS Gas Transmission Company v. The Argentine Republic, ICSID Case No. ARB/01/8 
133 Sun Reserve Luxco Holdings SRL v. Italy, SCC Case No. 132/2016, para.683. 
134 SOUF, para 63. 
135 Paso Energy International Company v. Argentine Republic (ICSID Case No. ARB/03/15), para 702 
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of the illegal act naturally focuses on the illegal act itself does not call for the effect of 

compensation on the wrongdoing actor.136This standard is adopted In Factory at Chorzow 

case where the court stated that; first full reparation should be provided to investors for harm 

caused by internationally wrongful act; second the full reparation encompasses wiping out all 

the consequences of the illegal act and re-establishing the situation which would have existed 

if that act had not been committed.137 

58. The compensation principle espoused in Chorzow has been adopted as the fair market value 

standard and this should return the victim of violations to the position they were in before the 

violation occurred.138 The Claimant is owed full compensation under fair market value. Hence, 

the Claimant submits under two limbs; first, that this tribunal is not precluded from applying 

the ‘Fair Market Value’ Standard even though Article 9.21 of the CEPTA Provides for the 

‘Market Value’ Standard; second, the compensation should not be reduced. 

4.1. This tribunal is not precluded from applying the ‘Fair Market Value’ standard even 

though Article 9.21 of the CEPTA provides for the ‘Market Value’ standard 

59. Article 9.21 does not bar this tribunal from applying the fair market value even though it 

stipulates for the application of market value standard ‘Fair market value’ is defined in the 

International Glossary of Business Valuation terms139and the Vivendi tribunalto be “…the 

price [...] at which property would change hands between a hypothetical willing and able buyer 

and a hypothetical willing and able seller, acting at arm’s length in an open and unrestricted 

market, when neither is under compulsion to buy or sell and when both have reasonable 

knowledge of the relevant facts…”140Article 9.21 of The CEPTA states that, in making their 

final awards, tribunals should use the ‘market value’ standard of compensation.141 The 

provisions of the article are to be understood within article 1.3 (2) of The CEPTA which intends 

 
136 Martins Paparinskis, ‘A Case Against Crippling compensation in International Law of State Responsibility,’ 83, 6, 

(Modern Law Review) pg. 1287. 
137 Factory at Chorzów, Germany v Poland, Jurisdiction, Judgment, PCIJ Series A No 9, ICGJ 247 (PCIJ 1927), 26th 
July 1927. 
138 CMS v Argentina, paras. 409,410. 
139 International Glossary of Business terms, p. 44. 
140El Paso Energy International Company v. Argentine Republic (ICSID Case No. ARB/03/15), para 702; Mobil 

Exploration and Development Inc. Suc. Argentina and Mobil Argentina S.A. v. Argentine Republic (ICSID Case No. 

ARB/04/16) para 123; Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A. (formerly 

AguasArgentinas, S.A., Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal, S.A.) v. Argentine 

Republic (II), ICSID Case No. ARB/03/19, para 88. 
141 CEPTA, Article 9.21. 
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that the CEPTA should be interpreted “…in accordance with applicable rules of international 

law.”142 Further, Article 31 (1) of the Vienna Convention on The Law of Treaties (VCLT) 

provides that in interpretation of treaties, primacy is given to not just the plain text of the treaty 

but also its context, object and purpose.143 Article 31 (3) (c) of the VCLT explains that the 

context of a treaty includes any relevant rules of international law applicable in the relations 

between the parties.144 

60. Even though the drafters of the CEPTA mentioned the ‘fair market value’ standard of 

compensation only in regard to expropriation, they did not intend to lock out application of the 

fair market value standard in breaches of FET, as was the practice during the drafting of the 

agreement.145The express mention of the standard was necessitated by the previous massive 

attention that was on expropriation claims.146As in the present case, the tribunal in Enron v. 

Argentina was faced with determining was standard of compensation was most applicable in a 

breach different from expropriation, which in the case was a breach of FET. The tribunal noted 

that the treaty had provided for a ‘market value’ as a general standard of compensation outside 

of expropriation but none was specific to breaches of the FET standard. Despite the BIT 

providing for market value, the tribunal resolved to use the fair market value standard as it was 

the appropriate standard of reparation under international law.147 Similarly in the present case, 

the CEPTA has a general compensation standard clause, outside of expropriation.148 As 

demonstrated in Enron v. Argentina, this should not be interpreted to serve as a blockade to 

the application of the fair market value. In light of the above, article 9.21 of the CEPTA does 

not bar this tribunal from applying the fair market value even though it stipulates for the 

application of market value standard.  

 

4.2. The Fair Market Value Standard is Appropriate for Breaches of the FET under Article 9.9 

of the CEPTA. 

 
142 CEPTA, Article 1.3 (2). 
143 Vienna Convention on the Law of Treaties 1969, Article 31 (1). 
144 Vienna Convention on the Law of Treaties 1969, Article 31 (3), (c). 
145Procedural Order No. 3, page 86, para 15. 
146 Procedural Order No. 3, page 86, para 16. 
147Enron Creditors Recovery Corporation (formerly Enron Corporation) and Ponderosa Assets, L.P. v. Argentine 

Republic, ICSID Case No. ARB/01/3, Award, 22 May 2007, para. 343. 
148 CEPTA, Article 9.21. 
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61. The fair market value standard is the standard for appropriate for compensation for breaches 

of the FET. The respondent is liable to pay full reparations in form of compensation, consistent 

with international law principles of compensation. Compensation as defined by the 

International Law Commission in their Articles on Responsibility of States for Internationally 

Wrongful Acts (ARSIWA), is as a form of reparation, paid in lieu of restitution, by states 

responsible for internationally wrongful acts.149 Compensation ought to serve to restore the 

affected party to the place it would have been if it had not been affected by breaches of the 

State.150 In the Chorzow Factory judgment, the PCIJ ruled that in determining compensation 

for a breach of international law the principles to be considered are that “…reparation must 

[…] wipe out all the consequences of the illegal act and re-establish the situation which would, 

in all probability, have existed if that act had not been committed...”151 

4.3. This Tribunal Should Not Reduce the Compensation Awarded 

62. The compensation awarded to the claimant should not be reduced because contrary to the 

respondent’s contention, the claimant does not bear responsibility for the losses it suffered. 

Furthermore, the compensation should not be affected by the respondent’s alleged dire 

economic situation.  

4.3.1. The Claimant does not Bear Any Responsibility for the Losses it Suffered, therefore 

Compensation should not be Reduced  

63. The claimant’s actions do not amount to contributory negligence and therefore the amount of 

compensation awarded cannot be reduced. The concept of contributory negligence is 

encompassed in Article 39 of The ILC Articles on State Responsibility which provides that 

“...in the determination of reparation, account shall be taken of the contribution to the injury 

by wilful or negligent action or omission of the injured State or any person or entity in relation 

to whom reparation is sought.”152 As stated in the Articles and emphasized in Caratube v. 

Kazakhstan (II), for contributory negligence to warrant a reduction of damages, it must be 

 
149 ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts, Article 36. 
150 ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts, Article 36. 
151 Chorzow Factory case – Case Concerning Certain German Interests in Polish Upper Silesia (Germany v. Poland), 

Merits, 1928, PCIJ, Series A, No. 17, p. 47. 
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material and significant.153 In explaining the tests, the Veteran Petroleum v. Russia stated that 

“…not any contribution by the injured party to the damage which it has suffered which will 

trigger a finding of contributory fault...”154Additionally, as explained in the Commentary to 

the ILC Articles, the Article 39 embodies a restrictive notion of contributory fault.155 

64. In the present case, it is the misleading contention of the respondent that the claimants played 

a role in the losses they suffered by undertaking ‘risky business choices’.156 However, it is the 

unfair and illegal actions taken by the respondent, and by organs of the respondent State that 

caused the claimant’s investment to depreciate in value, and eventually impelling the claimant 

to sell its stake far below its value.157 Furthermore, by making mere allegations that the 

claimant undertook ‘risky business choices’, the respondent has failed to discharge the burden 

of proving that the actions of the claimant amounted to contributory negligence both 

‘materially and significantly’, a burden that is required of the respondent as was emphasized 

in the case of Stati v. Kazakhstan (I).158In light of the above, the claimant’s actions do not 

amount to contributory negligence and therefore, the amount of compensation awarded cannot 

be reduced. 

4.3.2. This tribunal cannot reduce compensation due to the respondent’s economic situation. 

65. The respondent is liable to pay full compensation even if the respondent allegedly suffers a 

dire economic situation. Article 31 of the ILC Articles states that “[t]he responsible State is 

under an obligation to make full reparation for the injury caused by the internationally 

wrongful act.”159The ILC Articles intend that the interests of the injured parties are central and 

any view to not cripple the responsible party is given no weight.160This interpretation was 

upheld by the tribunal in ConoccoPhillips Petrozuata BV and Ors v Venezuela 

(ConoccoPhillips)where the respondent, Venezuela, was ordered to pay full reparations despite 

 
153 Caratube International Oil Company LLP and Devincci Salah Hourani v. Republic of Kazakhstan (II), ICSID Case 

No. ARB/13/13, para 1192. 
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the risk of a collapsing Venezuelan economy and the likely negative effect that the award 

would have on the people of Venezuela, either on its own or taken together with other 

compensations that Venezuela was required to pay by other tribunals.161 

66. In the present case, the respondent alleges that there is a ‘dire economic situation’ in Mekar 

which this tribunal should take into account in awarding compensations.162 However, the 

claimant invites this tribunal to be guided by the ILC Articles and decline to draw any 

conclusions from the financial risks that the violating state could claim, whether the risks are 

valid or not, and go ahead to award full reparations to the injured claimant as was the case in 

ConoccoPhillips.163 In light of the above, the respondent is liable to pay full compensation 

despite the respondent’s economic situation. 

Pleadings for Findings 

67. In light of the above, the claimant respectfully requests this Tribunal to: 

a. Find that it has jurisdiction over the present claim. 

b. Grant leave to the application by The Consortium of Bonooru Foreign Investors and deny 

leave to the application by the External Advisers to the Committee on Reform of Public 

Utilities. 

c. Find that the Respondent treated the Claimant’s investment unfairly and inequitably and 

thereby breached Chapter 9 of the CEPTA;  

d. Order Mekar to pay the Claimant 700 million USD plus interest as of the date of the 

violation; and order Mekar to reimburse the Claimant for all costs and expenses associated 

with this arbitration  
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