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STATEMENT OF FACTS 

Parties to the dispute 

[1] Vemma Holdings Inc. (“Vemma” or “Claimant”) is an airline holding company 

which emerged as a legal successor in the privatisation of a state-owned enterprise 

(“SOE”) BA Holdings. For years, BA Holdings, the parent company of the national 

flag carrier in the Commonwealth of Bonooru (“Bonooru”), Bonooru Air, guaranteed 

the constitutional right of mobility to the Bonoori population across the archipelagic 

territory of the country which is composed of 109 islands located at large distances 

from each other.  

[2] Due to its accumulating losses, the Bonoori government approved the Privatisation of 

Enterprises Act (1972) under which it aimed to sell its 70% stake in BA Holdings to a 

long-term investor to increase the profitability of the SOE while retaining only a 

minority shareholding. The privatisation was upheld by the Bonoori Constitutional 

Court and the process was completed in December 1984. Following the restructuring, 

Bonooru Air was divided into three separate airlines, with one of them, Royal Narnian, 

becoming the new national flag carrier. 

[3] The Federal Republic of Mekar (“Mekar” or “Respondent”) is located in the Greater 

Narnian region, around 1,600 km south to Bonooru. Since gaining its indepedence, its 

economic development has been negatively affected by prolonged political instability, 

mass migration flows, high regulatory interventions and delayed reforms. Mekar has 

been also regularly scored as a country with a very high perceptions of corruption by 

Transparency International.  

[4] Between 1980 and 2015, Mekar experienced a dynamic population growth, with the 

number of its inhabitants increasing from 6 million to 10.8 million. However, its 

judicial system failed to adapt and Mekari courts are reported to take almost two years 

on average to reach a final decision in civil and commercial matters.  
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Operation of Vemma  

[5] Since the privatisation, Vemma has been incorporated in Bonooru, holding a 100% 

interest in the local airlines Royal Narnian. Until March 2021, Vemma’s ownership 

structure remained largely unchanged, its shares being split between Bonooru, holding 

around a 31% to 38% stake in Vemma, and private or institutional shareholders from 

Bonooru and Goponga, a central-Aslanian country.  

[6] Under its Articles of Association (“AoA”), Vemma is directed by the Board of 

Directors, comprising eight members; five executive directors, one non-executive 

director, one independent director and one director representing the employees. Its 

decisions are made by a majority vote. The directors are elected during the regular 

meeting of shareholders. The Bonoori Ministry of Transport and Tourism is entitled 

to nominate its candidate for the non-executive director position. 

Vemma’s acquisition of Caeli Airways 

[7] Until its privatisation in January 2011, Caeli Airways (“Caeli”) was a SOE fully 

owned by Mekar which had originally enjoyed a statutory monopoly for the operation 

of international routes until 1994. In 2003, Caeli was merged with its counterpart, Aer 

Caeli, also owned by Mekar, initially enjoying the monopoly for national routes. The 

merger turned out to be highly unfavourable to Caeli, resulting in a ballooning debt, 

loss in market share and projected decrease in future profits for the entity. According 

to the speculations, the transaction was pushed by the erstwhile Managing Director of 

Caeli, Mr. Su, in exchange for kickbacks from private competitors. 

[8] In the light of Caeli’s dire financial situation after the merger, its privatisation became 

a contentious point in Mekar. While the government initially provided to the airline 

large-scale financial assistance in the form of bond issues, soft loans, exemptions from 

navigation and landing fees, tax deferrals or fuel subsidies, the budgetary constraints 

in Mekar affected the government’s ability to finance Caeli’s operating expenses. 

After the unsuccessful attempt to secure a second bailout plan, Caeli was designated 

with few other SOEs for privatisation. 
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[9] The process of Caeli’s restructuring commenced in January 2010. Following two 

failed tenders, Mekar decided to transfer Caeli’s assets and part of its debt liability to 

Mekar Airservices (“MA”), a State-owned and controlled transition vehicle which was 

tasked to market Caeli’s most valuable assets, including the brand, logo, slots at two 

highly congested international airports and well-equipped technical base to potential 

bidders.  

[10] Out of four bidders, Vemma’s offer was found by the Committee on Reform of Public 

Utilities (“CRPU”) as the most favourable. In addition to the purchase price of USD 

800 million, Vemma proposed the most attractive short and medium-run business plan 

promising to sign leasing contracts for Boeing 737 aircraft, refinance and pay Caeli’s 

remaining debt and secure its membership in the Moon Alliance, an association of 

airlines founded by five major global airline companies, including Royal Narnian. The 

CRPU particularly praised Vemma’s ties to Bonooru, hoping for more investors from 

Bonooru to consider Mekar as their next destination. 

[11] Upon the authorisation of the transaction by the Competition Commission of Mekar 

(“CCM”), Vemma concluded the Share Purchase Agreement (“SPA”) with MA on 

29 March 2011, obtaining a 85% stake in Caeli together with its twelve relatively 

young A340 aircrafts and discounts on airport services and landing and navigation 

fees. The remaining 15% shares were retained by Mekar through MA.  

Investment protection in Bonooru and Mekar 

[12] On 15 October 2014, the Comprehensive Economic Partnership and Trade Agreement 

(“CEPTA”) between Bonooru and Mekar, containing an investment chapter, entered 

into force. The agreement replaced the pre-existing bilateral investment treaty between 

the countries. 

Investigation by competition authorities 

[13] Under Vemma’s lead, Caeli successfully turned from a financially burden into a highly 

profitable company over the years, surpassing the original business forecasts. By 2016, 

Caeli reached its peak value of USD 1,100 million. 
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[14] In 2016, the CCM launched a suo moto investigation into Caeli’s activities regarding 

alleged predatory pricing strategies. For the CCM to be allowed to start such an 

investigation, a corporation must have over a 50% market share. At the time, Caeli 

enjoyed only a 43% market share. To date, the CCM has not investigated any other 

airlines alliance members active in Mekar, alone or in combination. 

[15] The CCM immediately placed caps on Caeli’s airfare as an interim measure. These 

caps were reasonable at the time and, while Caeli did not agree with the reasoning 

behind the investigation, they cooperated through the process and did not protest the 

caps. Later that year, the CCM initiated another investigation into Vemma based on a 

complaint by a consortium of small regional airlines. 

[16] The turning point happened in 2016 when MON, the currency of Mekar, began to 

nosedive. Among the reasons for this occurrence, economists stated State interferences 

and shaky investor sentiment. The quickly rising inflation made the airfare caps 

imposed by the CCM economically unbearable for Caeli. 

[17] Caeli requested to denominate its airfare in USD instead of MON, which was approved 

by Mekari authorities for all airlines in October 2017. However, the exemption was 

short-lived as just two months later a decree has been passed which required all 

companies in Mekar to denominate their goods and services exclusively in MON. 

Furthermore, Mekar was the only country which decided to ground all Boeing 737 

MAX aircrafts following the accident of this type of aircraft in October 2018, further 

injuring Caeli’s operations. 

[18] At this point, Caeli requested the CCM to remove the airfare caps as they were 

harming the company severely when combined with the rapidly rising inflation in 

Mekar. This request was denied. Caeli decided to appeal this decision at Mekari courts, 

however the hearing for interim measures was scheduled for over a year later.  

[19] By the end of August 2018, the CCM concluded the first investigation and found a 

breach of Mekar’s antitrust legislation. They imposed fines and kept the airfare caps 

in place until the end of the second investigation. 
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[20] The second investigation by the CCM was concluded in January 2019 and found Caeli 

had engaged in anti-competitive behaviour. The CCM imposed a fine on Caeli but 

decided that the airfare caps will stay in place until Caeli’s market share combined 

with Royal Narnian drops below 40%.  

Judicial proceedings in Mekar 

[21] On 8 March 2018, Caeli’s Board of directors voted to seek a judicial review of CCM’s 

airfare caps. Its claim was registered on 27 March 2018, but despite repeated requests 

by Caeli to speed up the proceedings the hearing on the interim stay of the airfare caps 

was scheduled only in April 2019.  

[22] On 20 January 2019, the representatives of Caeli additionally filed an appeal against 

CCM’s decision to impose a fine of MON 200 million on Caeli and maintain airfare 

caps until Caeli’s market share with other Moon Alliance members falls below 40%. 

Although Caeli requested to join its appeals to the hearing on interim measures, its 

request was once again rejected and the hearing on fines was scheduled for May 2020. 

[23] Between 25 April 2019 and 27 April 2019, Mekar’s High Court heard submissions on 

the stay of CCM’s airfare caps. The decision was rendered two months later, rejecting 

to grant the request for a stay and further dismissing Caeli’s application on a prima 

facie basis without hearing the merits. Caeli had no right of appeal available. 

Caeli’s attempts to prevent its insolvency 

[24] Facing the risk of insolvency, Caeli was seeking alternative sources of funding for its 

recovery. First, Caeli filed an application for subsidies provided as a part of Mekar’s 

new support scheme under the Presidential Executive Order 9-2018 which sought to 

increase liquidity of businesses hit by the 2017 crisis. The Secretary of Civil Aviation 

rejected Caeli’s request without reasoning, but the deputy Minister of Transportation 

later commented in his interview that Mekar did not intend to grant funding to any 

SOEs. In contradiction to this statement, two airlines, Star Wings and JetGreen, both 

fully owned and controlled by holding groups heavily subsidised from Arrakis, had 

been successful in securing Mekar’s financial aid. 
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[25] Unable to service its debt, Caeli also applied for a USD 200 million loan from the First 

National Phenac bank controlled by Mekar. Given Caeli’s low credit rating, the bank 

offered a credit line at an inflated interest rate. Under such terms, Caeli had to refuse 

the offer. 

[26] To avoid further losses, Vemma decided to sell its entire stake in Caeli in November 

2019. Shortly after the announcement, it managed to secure an arm’s length offer by 

the Hawthorne Group LLP for a price of USD 600 million which was communicated 

to MA in accordance with the terms of the SPA. MA found the price artificially 

inflated and not a bona fide third-party offer. On 11 February 2020, it thus invoked 

Article 48 of the SPA and initiated arbitration before the Sinnoh Chamber of 

Commerce (“SCC”) under the SCC Arbitration Rules.  

[27] In a fast-track procedure closed on 9 May 2020, the sole arbitrator, Mr. Cavanaugh, a 

national of Gopongan, ruled in favour of MA. The legal reasoning of the award was 

heavily criticized. In mid-June 2020, the non-profit Centre for Integrity in Legal 

Services (“CILS”) reported that Mr. Cavanaugh had received a bribe from a senior 

official of MA in exchange for a favourable decision. Although the allegations led to 

the set aside of the award in the seat of arbitration, the High Court of Mekar recognised 

and enforced the decision. Vemma’s appeal of the decision before the Superior Court 

of Mekar was dismissed. 

[28] In the absence of any other buyers, Vemma had to minimise its losses by selling its 

stake in Caeli to MA for an undercut price of USD 400 million on 8 October 2020. 

After the acquisition, the CCM authorised Mekar’s authorities to infuse capital into 

the airlines and forego fines until Caeli’s recovery. Under MA’s control, Caeli quickly 

negotiated deals on restructuring with two of the largest banks in Mekar and secured 

tax breaks for the following years. 

ICSID arbitration proceedings 

[29] On 17 November 2020, Vemma filed a notice of arbitration with the Secretariat of the 

International Centre for Settlement of Investment Disputes (“ICSID” or “Centre”) 

under the ICSID Additional Facility (“AF”) Rules, claiming damages for Mekar’s 

violations of its substantive obligations under the CEPTA. 
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[30] On 19 April 2021, the Consortium of Bonoori Foreign Investors (“CBFI”) filed an 

application for leave to file a non-disputing party (“NDP”) submission. On 28 April 

2021, the external advisors to the CRPU made a similar request. Vemma and Mekar 

submitted their comments on these applications on 15 June 2021 and 18 June 2021, 

respectively. 
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SUMMARY OF ARGUMENTS 

[31] VEMMA’S STANDING: The Tribunal has jurisdiction over the present dispute 

despite the fact that Vemma is an SOE. First, Vemma qualifies as an investor under 

Article 9.1 of the CEPTA as it is organised under the laws of Bonooru and has 

substantial business activities there. Second, Vemma also qualifies as a protected 

national pursuant to Article 2 of the ICSID AF Rules since it did not act as an agent 

for the Bonoori government, nor did it perform governmental functions of Bonooru 

in relation to the Caeli project. Lastly, Vemma has complied with these conditions 

from the date of the breach of the CEPTA until the date of parties’ consent to the 

arbitration. 

[32] NDP SUBMISSIONS: Based on the conditions in Articles 41(3) of the ICSID AF 

Rules and 9.19 of the CEPTA, the Tribunal should, on the one hand, admit CBFI’s 

submission because it adresses matters within the scope of the dispute, provides a 

novel insight into the issues discussed and is thus able to assist the Tribunal. CBFI 

has proved its significant interest in these proceedings and disclosed its affiliation, 

showing that it is independent from both parties. On the other hand, the application 

of CRPU’s external advisors should be rejected because it deals with matters outside 

the scope of the dispute, fails to prove their significant interest in the arbitration and 

would be inappropriately burdensome and unfairly prejudicial to both parties.  

[33] FAIR AND EQUITABLE TREATMENT: Mekar breached Article 9.9(1) of the 

CEPTA incorporating the close-ended fair and equitable treatment (“FET”) standard 

through a series of acts of its State organs. Primarily, Caeli was subjected to arbitrary 

treatment by the CCM which opened an unlawful investigation into Caeli’s operations 

sua moto and draw unsubstantiated conclusions in its second investigation report. 

Caeli furthermore faced a discriminatory conduct by the Secretary of Civil Aviation 

who rejected Caeli’s request for subsidies while granting them to other State-funded 

airlines without any objective reasons. Finally, the conduct of Mekar’s judiciary in 

the proceedings involving Caeli amounted to a denial of justice after Caeli’s challenge 

of the CCM’s airfare caps was dismissed on a prima facie basis without any appeal 

and after the Superior Court of Mekar upheld a grossly incorrect decision of the High 

Court recognising and enforcing an arbitral award tainted by corruption. 
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[34] FAIR MARKET VALUE COMPENSATION: Based on the most-favoured nation 

(“MFN”) clause in Article 9.7 of the CEPTA, the Tribunal should bypass the market 

value (“MV”) standard of compensation in Article 9.21 of the CEPTA by importing 

the fair market valuation (“FMV”) standard of compensation from Article 13 of the 

Arrakis-Mekar BIT for calculating Vemma’s damages. In the absence of any 

contributory fault on its part, the Tribunal should award Vemma the full amount of 

claimed damages at USD 700 million which corresponds to the difference between 

Caeli’s peak valuation and its actual sales price to MA. 

  



TEAM OWADA 

[10] 

 

PLEADINGS 

I. The Tribunal has jurisdiction under Chapter 9 of the CEPTA 

[35] On 17 November 2020, the ICSID Secretary-General received and registered 

Vemma’s notice of arbitration submitted in accordance with Article 9.16 of the 

CEPTA against Mekar under the ICSID AF Rules.1  

[36] The Tribunal has jurisdiction over the registered dispute as (A) Vemma has satisfied 

the definition of an investor under Article 9.1 of the CEPTA, and (B) qualified as a 

protected national pursuant to Article 2 of the ICSID AF Rules (C) at all relevant 

dates. 

A. Vemma qualifies as an investor under Article 9.1 of the CEPTA 

[37] Article 9.1 of the CEPTA defines a protected investor as:  

“a natural person with the nationality of a Party or an enterprise with the 

nationality of a Party or seated in the territory of a Party that seeks to 

make, is making or has made an investment in the territory of the other 

Party;  

For the purposes of this definition, an enterprise of a Party is:  

(a) an enterprise that is constituted or organised under the laws of that 

Party and has substantial business activities in the territory of that Party; 

or  

(b) an enterprise that is constituted or organised under the laws of that 

Party and is directly or indirectly owned or controlled by a natural 

person of that Party or by an enterprise mentioned under paragraph (a).” 

[38] In accordance with the ordinary meaning of the above-cited treaty terms,2 the 

nationality of legal entities under the CEPTA is to be determined based on the 

combination of the place of incorporation with two alternative criteria, namely the 

seat of business activities or the controlling interest. In the absence of express wording 

to the contrary, no additional conditions should be imposed.3 

                                                 
1  PO3, ¶ 1. 
2  Vienna Convention on the Law of Treaties, Art. 31(1). 
3  Cf. ADC, ¶ 357; Tokios Tokelés, ¶ 28; Saluka, ¶¶176, 178. 
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[39] Vemma qualifies as “an enterprise with the nationality of a Party” as (1) it is 

organised under the laws of Bonooru, and (2) has substantial business activities in the 

Bonoori territory.  

1. Vemma is incorporated in Bonooru 

[40] The criterion of incorporation refers to a legal seat of an enterprise.4 It is well-

established that where the language of the applicable treaty refers to this requirement, 

the nationality of a legal entity is the simple matter of determining the laws under 

which it was organised or constituted.5 

[41] According to its Memorandum of Association (“MoA”), Vemma was constituted 

under the Bonoori Companies Act6 and has a registered office located in Szeto, the 

capital city of Bonooru.7 As a result, Vemma is incorporated in Bonooru within the 

meaning of Article 9.1 of the CEPTA. 

2. Vemma has substantial business activities in Bonooru 

[42] Article 9.1 of the CEPTA is silent on the meaning of the criterion of “substantial 

business activities”. Where the applicable treaty did not provide a definition, tribunals 

interpreted the term “substantial” as distinct from “large” but rather “of substance 

and not merely of form”.8 The threshold for satisfying this test is not high. In Amto, it 

was sufficient for the investor to rent an office space, open a bank account and 

maintain personnel in the place of its incorporation.9 These conditions can be satisfied 

also indirectly through a subsidiary of the claimant parent company.10  

[43] Vemma is not merely a passive shareholder but it owns and operates the flag airline 

carrier in Bonooru. With a load factor close to 85.6%, the Royal Narnian belongs to 

the leading global airlines.11 In accordance with its objectives, Vemma is therefore 

                                                 
4  Dolzer and Schreuer, pp. 49-50. 
5  Gold Reserve, ¶ 252. 
6  MoA., Art. 5. 
7  MoA, Art. 2. 
8  Amto, ¶ 69; Masdar Solar, ¶¶ 253-254; NextEra, ¶ 258. 
9  Amto, ¶ 69. 
10  Pac Rim, ¶¶ 4.72-4.75. 
11  SoUF, ¶¶ 9-10. 
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actively involved through its subsidiary in providing air transport services for 

passengers and cargo, managing the aircraft and carrying out any other forms of aerial 

work in Bonooru.12 These activities are governed by decisions adopted by Vemma’s 

Board of Directors.13 In sum, Vemma undertakes substantial business activities in the 

Bonoori territory. 

B. Vemma has standing under Article 2 of the ICSID AF Rules 

[44] Article 2 of the ICSID AF Rules authorizes the Centre to administer disputes “between 

a State […] and a national of another State” that would otherwise fall outside the 

Centre’s jurisdiction because either the respondent State or the home State of the 

claimant investor are not Contracting Parties to the ICSID Convention.  

[45] The ICSID AF Rules are silent on the meaning of the term “national of another State”. 

However, the travaux préparatoires clarify that it encompasses not only private 

persons but also SOEs provided they do not “act as an agent for the government” or 

“discharge an essentially governmental function” in relation to the disputed 

investment operation.14 This test is disjunctive and should be interpreted in the light 

of the nature of the SOEs’ activities rather than their purpose.15  

[46] Although Vemma is an SOE, (1) it was not acting as an agent for the Bonoori 

government, nor (2) did it perform governmental functions of Bonooru in relation to 

the Caeli project. (3) These conditions were satisfied both at the date of Mekar’s 

breach of the CEPTA and the commencement of the arbitral proceedings. 

1. Vemma did not act as Bonooru’s agent in the Caeli project  

[47] The first prong of the so-called Broches test disqualifies claims brought by SOEs 

which acted with respect to the making of their investment as mere agents of their 

home State. In the arbitral jurisprudence, the term “agent” has been construed in 

accordance with Article 8 of the ARSIWA, attributing a wrongful conduct of private 

                                                 
12  MoA., Art. 3(a) and (c). 
13  Articles of Association of Vemma Holdings Inc., ¶ 152. 
14  Broches, pp. 354-355  
15  ČSOB, ¶ 20; Beijing Urban Construction, ¶¶ 39, 42. 
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persons to a State where they acted in the specific instance under the State’s 

instructions, directions or control.16  

[48] In Beijing Urban Construction, the tribunal asserted jurisdiction over a dispute 

involving a SOE that was 100% owned and funded by China and established to 

generally pursue its governmental policies.17 Even though the claimant was directed 

by an executive board representing China’s interests, the tribunal held that after 

winning an open tender for the construction of an airport terminal based on 

commercial merits, the SOE only performed its business activities as a commercial 

contractor, thereby not acting as an agent of the Chinese government in the fact-

specific context of the respective investment.18  

[49] In contrast, Bonooru has never been a sole shareholder in Vemma and retained only 

a minority shareholding from the date of Vemma’s incorporation until March 2020, 

ranging from 31% to 38 %.19 Another crucial difference lies in the fact that while 

Bonooru’s representatives are present for the meetings of Vemma’s Board of 

Directors, they do not represent a majority out of all the shareholders and they can be 

only nominated for the position of a non-executive director.20  

[50] Similarly, the purchase of Caeli by Vemma was the result of its highest bid valued at 

USD 800 million together with its attractive short and medium-term business model 

presented in the open tendering process launched by Mekar.21 The acquisition was 

strictly motivated by Vemma’s desire to enter Mekar’s airline market.22 Therefore, in 

purchasing its 85% share in Caeli, Vemma pursued its commercial interests and did 

not act as an agent of Bonooru. 

2. Vemma did not fulfill Bonooru’s governmental functions in the Caeli project 

[51] The second limb of the so-called Broches test disqualifies claims brought by SOEs 

which performed governmental functions in making their investment. In Maffezini, 

                                                 
16  Hamester, ¶¶ 172, 178; Electrabel - Decision on Jurisdiction, ¶ 7.64 
17  Beijing Urban Construction, ¶¶ 32, 37, 39. 
18  Beijing Urban Construction, ¶¶ 37-41. 
19  SoUF, ¶ 10. 
20  Articles of Association of Vemma Holdings Inc., ¶ 152.4. 
21  SoUF, ¶¶ 23-24. 
22  SoUF, ¶ 23. 
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the tribunal held that such functions are the ones which are “normally reserved to the 

State, or which by their nature are not usually carried out by private businesses or 

individuals.”23 

[52] By investing in Caeli, Vemma pursued a lucrative business interest of accessing the 

Phenac International Airport which is closely located to nearly 90 major regional 

airports in surrounding high-traffic destinations and thus is able to capture the global 

connecting traffic flows.24 Through the acquisition, Vemma also inherited existing 

discounts on airport services and landing and navigation fees enjoyed by Caeli and 

twelve A340 aircrafts.25 

[53] While Vemma’s operation of Royal Narnian in Bonooru could be considered a 

governmental function since it plays a significant role in ensuring the mobility rights 

of Bonoori citizens, this function is strictly limited to Bonoori domestic routes.26 

Therefore, it is not relevant in this arbitration as it does not affect Vemma’s operation 

in Mekar and international routes. 

[54] It follows that the ultimate objective of the Caeli project was to maximise Vemma’s 

profit. Moreover, the operation of airlines is not a function which would fulfil any of 

the Maffezini criteria mentioned above. Therefore, Vemma did not perform any 

governmental functions at the time of the investment. 

C. Vemma met the conditions for jurisdiction ratione personae at all relevant dates 

[55] For the purposes of establishing a tribunal’s jurisdiction ratione personae, an investor 

must possess the qualifying nationality from the date of the breach of the underlying 

treaty until the date of the institution of the arbitration.27 Any changes after the 

commencement of the proceedings do not have an impact on the investor’s standing.28  

                                                 
23  Maffezini, ¶ 77. 
24  SoUF, ¶¶ 23, 27. 
25  SoUF, ¶ 26. 
26  SoUF, ¶ 8. 
27  Douglas, ¶¶ 542-543. 
28  Douglas, ¶ 543. 
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[56] The consent to the present arbitration was perfected on 15 November 2020 when 

Vemma filed its notice of arbitration against Mekar.29 Until this date, it is undisputed 

that it held the nationality of Bonooru which owned less than a 50% shareholding 

interest in the SOE. The increase of its ownership to a 55% stake in Vemma and the 

related large-scale restructuring of Vemma’s Board of Directors and legal team did 

not appear until 2 March 2021, i.e. nearly four months after the registration of the 

dispute by the Centre.30 For these reasons, Vemma qualified as a protected national 

at all relevant dates. 

Issue 1: Conclusion 

[57] In sum, the Tribunal has jurisdiction under Chapter 9 of the CEPTA because Vemma 

has been constituted under the laws of Bonooru and has undertaken substantial 

business activities in its territory pursuant to Article 9.1 of the CEPTA, without acting 

as an agent of the Bonoori government or performing its functions in contrast to 

Article 2 of the ICSID AF Rules at any of the relevant dates. 

  

                                                 
29  SoUF, ¶ 63. 
30  SoUF, ¶ 65. 



TEAM OWADA 

[16] 

 

II. The Tribunal should reject the application of external advisors to the CRPU and 

admit only CBFI’s proposed submission 

[58] Following Procedural Order No. 1 (“PO1”), CBFI and CRPU applied for a leave to 

file NDP submissions in accordance with Article 41(3) of the ICSID AF Rules and 

Article 9.19 of the CEPTA.31 Upon Mekar’s request pursuant to Article 9.20(6), these 

provisions must be applied in conjunction with the UNCITRAL Rules on 

Transparency in Investor-State Arbitration in these proceedings.32  

[59] For a NDP submission to be admitted in the arbitration, the above cited provisions 

require that it (i) addresses facts or laws within the scope of the dispute, (ii) assists 

the tribunal by bringing a new perspective, particular knowledge or insight distinct to 

the parties, (iii) shows the applicant’s significant interest in the arbitration, and (iv) 

does not unduly burden or unfairly prejudice either party to the proceeding. 

[60] Vemma submits that the Tribunal should (A) reject the application of CRPU’s 

external advisors for not meeting the criteria set out in the applicable law, while at the 

same time (B) admit CBFI’s proposed NDP submission in the arbitration.  

A. CRPU’s external advisors do not meet the criteria for a NDP submission 

[61] The Tribunal should deny the application of CRPU’s external advisors to file a NDP 

submission because it (1) addresses matters outside the scope of the dispute, (2) does 

not prove external advisors’ significant interest in the arbitration, and (3) would 

disrupt the proceedings and unfairly prejudice both parties.  

1. CRPU’s external advisors bring a new jurisdictional question 

[62] Articles 9.19 of the CEPTA and 41(3) of the ICSID AF Rules require that a NDP 

submission relates to “a matter of fact or law within the scope of the dispute”. 

                                                 
31  CBFI’s Application, lines 503-504; CRPU’s Application, lines 613-615. 
32  Mekar’s Comments on Applications, line 770. 
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[63] In Alicia Grace, the tribunal denied a NDP application filed by a group of bondholders 

as their submission dealt with the legal consequences of the claimant’s bankruptcy, 

which was not defined by the parties as the issue in dispute.33  

[64] Here, the parties have agreed to delimit the scope of the dispute to issues listed in 

PO1, which address whether Vemma has a standing as a SOE, whether Mekar has 

breached the FET standard and what would be the appropriate basis for Vemma’s 

compensation.34 None of them have raised the point whether the acquisition of 

Vemma’s investment was tainted by illegality.35  

[65] Furthermore, given its potentially serious ramifications for determining the Tribunal’s 

jurisdiction,36 a plea of corruption should have been presented in accordance with 

Article 45(2) of the ICSID AF Rules “as soon as possible after the constitution of the 

Tribunal”. Mekar should not be allowed to bypass this rule and use a NDP submission 

to remedy its poor arbitration strategy. Even less so when Mekar, as the contractor of 

CRPU’s external advisors,37 would have been aware of Vemma’s alleged bribery in 

the privatisation process,38 had there been any, long before the commencement of the 

proceedings. 

[66] In conclusion, the proposed submission of CRPU’s external advisors falls outside the 

scope of this dispute. 

2. CRPU’s advisors do not have a significant interest in the arbitration 

[67] Articles 9.19 of the CEPTA and 41(3) of the ICSID AF Rules requires that the NDP 

has a significant interest in the proceedings. To meet these requirements, the applicant 

must demonstrate that the outcome of the arbitration can have a direct or indirect 

impact on the rights and principles they represent.39  A general interest in the context 

of the dispute was not found to be sufficient.40 

                                                 
33  Alicia Grace, ¶ 51. 
34  PO1, ¶ 27. 
35  Notice for Arbitration, ¶¶ 2-30; Response to the Notice for Arbitration, ¶¶ 2-22. 
36  World Duty Free, ¶¶ 179, 188; Inceysa, ¶¶ 84, 336, 337; Metal-Tech, ¶¶ 372, 423. 
37  CRPU’s Application, line 620. 
38  CRPU’s Application, line 620. 
39  Apotex - Appleton, ¶ 38; Eco Oro Minerals, ¶ 34; Obadia, p. 370. 
40  Apotex - Appleton, ¶ 38. 
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[68] In Eco Oro, the tribunal denied a NDP application filed by six non-profit research and 

advocacy organisations, arguing that their significant interest lied in the concerns of 

a “strong civil movement” about the effects of the claimant’s activities in the Eco Oro 

mine as well as the impact of the proceedings on Colombian citizens. The tribunal 

deemed that the limited and open-textured wording of the applicants was not 

sufficiently specific to show its significant interest in connection to the dispute.41 

[69] Similarly, the submission of CRPU’s external advisors only describes their general 

interest in promoting fair business practice in Mekar and enforcing anti-corruption 

policies.42 The outcome of these proceedings is not going to impact the activities of 

CRPU’s external advisors neither directly nor indirectly because the arbitration 

discusses Mekar’s compliance with its international obligations under the CEPTA. 

Therefore, based on the lack of significant interest, the Tribunal should deny the 

application by the CRPU’s external advisors. 

3. The proposed submission of CRPU’s external advisors would be 

inappropriately burdensome and unfairly prejudice both parties 

[70] According to Articles 9.19 of the CEPTA and 41(3) of the ICSID AF Rules, the 

Tribunal must ensure that a NDP submission does not disrupt the proceedings or 

unduly burden or unfairly prejudice either party. This risk especially materialises 

where the NDP does not act only as an amicus curiae but more as a protagonist in the 

facts underlying the dispute. 

[71] The crux of the proposed NDP submission is the testimony on Vemma’s alleged 

bribery of the Chairperson of Mekar’s CRPU in the Caeli tender process.43 

Accusations of corruption have been generally approached by tribunals with utmost 

caution, being subject to a high standard of proof which requires robust evidentiary 

support.44 As no party has supplied relevant evidence on this point yet, the NDP 

                                                 
41  Eco Oro Minerals, ¶ 34. 
42  CRPU’s Application, lines 642-645. 
43  CRPU's Application, line 620. 
44  Karkey,  ¶ 492;  EDF, ¶ 221; ECE, ¶ 4.873. 

https://app.investorstatelawguide.com/DocumentView?rt=ysxz6YChSzE%3D&docid=OthlYAWupdY%3D&source=%2007WVSEmeRE%3D&dispute=Nc82rqXsVLQ%3D
https://app.investorstatelawguide.com/DocumentView?rt=ysxz6YChSzE%3D&docid=zbyoWdxItys%3D&source=u9wMHPIqaLk%3D&dispute=WGKCZO1mwrc%3D


TEAM OWADA 

[19] 

 

submission will lead to a voluminous document production and generate a number of 

requests in this regard, thereby substantially prolonging the arbitration. 

[72] Moreover, the appropriate role for CRPU’s external advisors who claim to have a 

specific insight knowledge on Vemma’s alleged illegal conduct due to their direct 

participation in Caeli’s privatisation45 is that of a fact witness whose credibility can 

be tested through examination in an oral hearing. Granting their application as an 

amicus curiae would deprive both parties and the Tribunal of the procedural 

safeguards to which they would be otherwise entitled. 

[73] Based on above mentioned, the Tribunal should reject the application of CRPU’s 

external advisors as its proposed submission would disrupt the proceedings and 

unfairly prejudice both parties. 

B. The CBFI’s application satisfies the required criteria for a NDP submission 

[74] The Tribunal should, on the other hand, admit CBFI’s application because in 

accordance with Articles 9.19 of the CEPTA and 41(3) of the ICSID AF Rules the 

proposed NDP submission (1) addresses matters within the scope of the dispute, (2) 

brings a novel insight into the disputed issues, (3) shows CBFI’s significant interest 

in the arbitration, (4) pursues a public goal, and (5) is produced independently of the 

parties. 

1. CBFI’s submission will address matters within the scope of the dispute 

[75] As stated above, Articles 9.19 of the CEPTA and 41(3) of the ICSID AF Rules limit 

the scope of NDP submissions to factual and legal matters falling within the category 

of issues in dispute. 

[76] In its submission, CBFI aims to clarify the link between Vemma and the Bonoori 

government and the impact of Bonooru’s minority shareholding on Vemma’s 

business operations, including the purchase of Caeli. As these points are critical for 

the Tribunal to decide whether it has jurisdiction over Vemma’s claims in this 

                                                 
45  CRPU’s Application, lines 619-623 and 653-656. 
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arbitration, the NDP submission will address matters entirely within the scope of the 

dispute. 

2. CBFI’s submission will provide a novel insight into disputed issues 

[77] According to Article 9.19 (3) of the CEPTA, a NDP submission should assist the 

Tribunal by providing a novel perspective or particular knowledge or insight into 

disputed issues. This condition is met even if the NDP brief overlaps to some degree 

with the parties’ arguments or supports their position as long as it complements their 

views with a specific expertise.46  

[78] In Bear Creek Mining, the tribunal accepted the submissions by an independent 

researcher and an environmental NGO although the researcher had no apparent 

knowledge of the facts of the dispute and the arguments of the NGO seemed to be 

similar to Peru’s submissions.47 The tribunal, however, found that the legal expertise 

of the researcher and local knowledge provided by the NGO could add a new 

perspective that differs from that of the parties.48  

[79] As a non-profit association of Bonoori corporations investing in the Narnian region, 

CBFI has an expert knowledge of the local legal framework and deep understanding 

of the business climate.49 Thanks to its diverse membership, it is able to provide an 

insight into the Bonoori corporate regulatory framework, such as the Corporations 

Act and Privatisation of Enterprises Act, as well as the mode of operation of local 

SOEs, including those operating in the aviation sector. Since none of the parties have 

presented any evidence on these points, CBFI’s submission will substantially assist 

the Tribunal in determining its jurisdiction. 

3. CBFI has a significant interest in this arbitration proceedings  

[80] Article 41(3) of the ICSID AF Rules requires that an applicant for a NDP submission 

has a significant interest in the proceedings. To meet this requirement, the applicant 

                                                 
46  Born and Forrest, III. A.(6). 
47  Bear Creek, ¶ 38. 
48  Bear Creek, ¶¶ 39, 40. 
49  CBFI’s Application, ¶ 2. 
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must demonstrate that the outcome of the arbitration can have a direct or indirect 

impact on the rights or principles they represent.50 

[81] CBFI’s membership includes businesses of all sizes, in all industries and all regions 

of Bonooru which frequently invest in Mekar and have made substantial contributions 

to its economy.51 So far, these investments have been made in reliance on the ability 

to enjoy international protection against sovereign interferences of the host State. 

Excluding enterprises with any links to their home country from this system would 

not only directly affect CBFI’s members, two of which are currently pursuing an 

arbitration against Mekar under Chapter 9 of the CEPTA, but also undermine the 

economic growth in the region.52 In conclusion, CBFI has a significant interest in 

these proceedings. 

4. CBFI’s application pursues public interest 

[82] Contrary to Mekar’s assertion,53 neither Article 9.19 of the CEPTA nor Article 41(3) 

of the ICSID AF Rules requires NDP submissions to pursue a public interest. As 

several tribunals explained, this condition implies that a tribunal’s findings could 

likely affect persons other than the parties to the arbitration.54 

[83] CBFI’s application seeks to protect and maintain a stable economic development and 

growth in the exchange of capital in the Greater Narnian region which is dependent 

on the investors’ ability to defend themselves against arbitrary acts of sovereign States 

before an independent and impartial judicial system.55 As a result, CBFI’s application 

pursues a public interest of securing well-being of the population in the region. 

5. CBFI is independent of the parties  

[84] Under Article 9.19(3) of CEPTA, a NDP submission has to be filed by a person or an 

entity that is not a party to the dispute. The applicant is further obliged to disclose any 

direct or indirect affiliation and identify any entity that has provided financial 

                                                 
50  Apotex, ¶ 38; Eco Oro Minerals, ¶ 34. 
51  CBFI’s Application, ¶ 3. 
52  CBFI’s Application, ¶ 9. 
53  Mekar’s comments on applications, line 775. 
54  Methanex, ¶ 49; Apotex - BNM, ¶ 35; Obadia, pp. 364-365; Knahr, pp. 336, 347. 
55  CBFI’s Application, ¶ 8. 
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assistance in preparing the submission. A mere membership of any of the parties to 

the arbitration in an applicant organisation does not undermine the applicant’s 

independence.56  

[85] The failure to make such a disclosure or the existence of any conflict of interest results 

in the rejection of a NDP application. For instance, in von Pezold, the tribunal denied 

the application made by indigenous communities because they were funded by an 

individual, who was engaged in an on-going dispute with the claimant in the 

arbitration.57  

[86] In contrast, CBFI is not funded by any of the parties to the present dispute and pursues 

its own interest. Vemma’s membership in CBFI is immaterial because the association 

does not interfere in its members’ commercial operations or internal governance, but 

its activities are limited to networking, training and public advocacy.58 

[87] For the avoidance of any doubts, CBFI has disclosed the affiliation between its 

members, Vemma and Lapras Legal Capital, which merely advised Vemma in finding 

funders for its claims.59 It also made known that another two members are currently 

in dispute with Mekar. The filing of its application was finally fully compliant with 

its Amicus Brief Submission Guidelines, preventing CBFI’s members from 

participating in discussions and voting on disputes in which they act as parties or have 

direct financial interest.60 

[88] Therefore, the Tribunal should allow CBFI’s proposed submission as there is no 

conflict of interests between the applicant and either of the parties. 

  

                                                 
56  Eli Lilly, ¶ E; Electrabel, ¶ 22; Micula, ¶ 27; PNB Banka, ¶ 56; Tallinn, ¶ 17; AES, ¶ 3.22. 
57  von Pezold, ¶ 55. 
58  PO3, ¶ 11. 
59  CBFI’s Application, ¶¶ 6-7. 
60  PO3, ¶ 12. 

https://app.investorstatelawguide.com/DocumentView?rt=ysxz6YChSzE%3D&docid=3OdN0ezRF%208%3D&source=LEolNdX8pG0%3D&dispute=7zuYG0UU1TY%3D
https://app.investorstatelawguide.com/DocumentView?rt=ysxz6YChSzE%3D&docid=kxQunBf6LIo%3D&source=C6ulnLwhp-A%3D&dispute=rdafXl5l1mk%3D
https://app.investorstatelawguide.com/DocumentView?rt=ysxz6YChSzE%3D&docid=rr%20LMPdYoRA%3D&source=FBfZ8Ht2rOU%3D&dispute=6UQPkRs5-Qc%3D
https://app.investorstatelawguide.com/DocumentView?rt=ysxz6YChSzE%3D&docid=rr%20LMPdYoRA%3D&source=FBfZ8Ht2rOU%3D&dispute=6UQPkRs5-Qc%3D
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Issue 2: Conclusion 

[89] In conclusion, the Tribunal should reject the application of external advisors to the 

CRPU and admit only CBFI’s proposed submission as CBFI’s submission fulfils all 

of the conditions laid out in Articles 41(3) of the ICSID AF Rules and 9.19 of the 

CEPTA, whereas the application of external advisors to the CRPU does not. 
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III. Mekar violated Article 9.9 of the CEPTA  

[90] Under Article 9.9(1) of the CEPTA, each Party is obliged to treat in its territory 

qualified investors and their covered investments fairly and equitably. The provision 

does not contain an open-ended FET standard but limits its scope to: 

“(a) denial of justice in criminal, civil or administrative proceedings; 

 (b) fundamental breach of due process, including a fundamental breach    

      of transparency,in judicial and administrative proceedings; 

 (c) arbitrary or discriminatory conduct; 

 (d) abusive treatment of investors, such as coercion, duress, and  

      harassment; 

 (e) a breach of any further elements of the fair and equitable treatment  

      obligation adopted by the Parties in accordance with Article 9.22.” 

[91] Through its State organs, Mekar has violated Article 9.9 of the CEPTA by (A) 

subjecting Caeli to arbitrary and discriminatory treatment, (B) depriving it of its due 

process rights in judicial proceedings, and (C) denying justice in civil and 

administrative proceedings. 

A. Mekar’s organs subjected Caeli to arbitrary and discriminatory treatment 

[92] Mekar acted in contradiction to its obligations under Article 9.9 of the CEPTA when 

(1) the CCM abused its powers by launching an unjustifiable investigation and 

imposing airfare caps on Caeli, and (2) the Secretary of Civil Aviation discriminated 

Caeli by rejecting its request for subsidies under the Executive Order 9-2018 without 

due grounds. 

1. Actions taken by the CCM against Caeli were arbitrary and unfair 

[93] Under Article 31(1) of the VCLT, the FET standard in Article 9.9 of the CEPTA must 

be interpreted in the light of the treaty’s object and purpose expressed in its preamble 

which seeks to promote “transparency, good governance, and the rule of law”. In this 

regard, Article 9.9(2)(c) of the CEPTA incorporates an obligation to act in good faith61 

                                                 
61  Grierson-Weiler, p. 10. 
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and refrain from an abuse of discretion or making decisions based on prejudice or 

preference rather than on reason of fact.62 

[94] In the present case, the CCM conducted arbitrarily as (a) it launched the first 

investigation against Caeli and imposed airfare caps on its flight tickets without any 

legal grounds, and (b) the results of its second investigation were biased and 

repudiated CCM’s prior views. 

a. The CCM’s first investigation of Caeli and imposition of airfare caps 

lacked any legal grounds 

[95] The prohibition of arbitrary conduct requires States to ensure that their actions are 

based on predictable legal standards and conducted under a transparent legal 

procedure.63  

[96] The investigation into Caeli was launched at a time when its market share reached 

only 43%64 and did not surpass the 50% threshold as required under the applicable 

law.65 Although the CCM referred to the cumulative share of all Moon Alliance 

members in support of the opening of the investigation, it was aware that the Moon 

Alliance did not qualify as a “corporation” within the meaning of the Monopoly and 

Restrictive Trade Practice Act.66 Even if this were the case, it is unclear why the CCM 

did not ever investigate the activities of other Moon Alliance members, 67 singling out 

only Caeli without further justification. 

[97] As a result, the CCM abused its discretionary powers when it grossly misinterpreted 

and misapplied Mekar law, initiating an investigation and imposing airfare caps 

without any reasoned grounds. 

                                                 
62  Lauder, Award, ¶ 221. 
63  EDF, Award, ¶ 303. 
64  SoUF, ¶ 36. 
65  Ibid. 
66  Monopoly and Restrictive Trade Practice Act, as Amended in 2009, Annex V, Chapter III(2)(a). 
67  SoUF, ¶ 36. 
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b. The results of the CCM’s second investigation were biased and 

repudiated its prior views 

[98] A State’s actions are considered arbitrary where they do not follow any legitimate 

public objective,68 repudiate its own regulations or show its bias.69  

[99] At the end of the second investigation, the CCM concluded that Caeli “abused its 

dominant position to extract significant additional privileges in terms of airport 

service fees from Phenac.”70 However, Caeli’s privileges and discounts on airport 

services and landing fees at the Phenac International Airport were parts of the 

privatisation package that Vemma had received for its investment with the CCM’s 

prior authorisation.71 It is therefore surprising that the CCM abruptly qualified Caeli’s 

advantages as an abuse of its dominant position when it must have understood they 

were in fact one of the incentives offered to Vemma in the privatisation process. 

[100] As follows, the CCM acted arbitrarily and without transparency when it moved to fine 

Caeli for actions it had approved eight years ago. 

2. The decision of the Secretary of Civil Aviation rejecting Caeli’s application 

for subsidies was discriminatory 

[101] Under Article 9.9(2)(c) of the CEPTA, the FET standard embodies an obligation of 

the State not to discriminate foreign investors and investments. Generally, a measure 

is said to be discriminatory if similar cases are treated differently without 

justification.72 The purpose or motive of such a measure do not change its character. 

What matters is that the measure was discriminatory in result,73 in other words, that 

the investor was in fact treated differently absent any objective reason. 

[102] The formal goal of Mekar’s new emergency relief loan scheme in the Executive Order 

9-2018 was to grant subsidies to companies hurt by the MON fluctuations and high 

                                                 
68  Philip Morris, Concurring and Dissenting Opinion, ¶ 133. 
69  B3 Croatian, ¶¶ 839-840. 
70  SoUF, ¶ 49. 
71  SoUF, ¶¶ 23, 25-26. 
72  Lemire, Decision on Jurisdiction and liability, ¶ 261. 
73   Siemens, Award, ¶ 321. 
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inflation rate.74 Although Caeli complied with all statutory conditions, its request was 

rejected by the Secretary of Civil Aviation without any reasoning. The seemingly 

rational policy underlying the decision was provided only later by the deputy Minister 

of Transportation who exposed the intention of Mekar’s government to withhold any 

financial aid from SOEs that were already receiving subsidies from their home State.75 

However, even this justification turned out to be entirely fabricated as other foreign 

airlines, such as Star Wings and JetGreen from Arrakis, succeeded with their requests 

despite receiving even greater governmental subsidies in their home countries than 

Caeli did through Vemma in Bonooru.76  

[103] In sum, the decision of the Secretary of Civil Aviation dismissing Caeli’s application 

for subsidies under the Executive Order 9-2018 was discriminatory. 

B. Mekar fundamentally breached Caeli’s due process rights in judicial proceedings  

[104] Under Article 9.9(2)(b) of the CEPTA, State Parties have an obligation to guarantee 

due process rights to investors in judicial and administrative proceedings. Mekar 

grossly violated this obligation when it subjected the judicial proceedings initiated by 

Caeli to undue delays. 

[105] In determining the reasonability of a delay in court proceedings, tribunals have 

examined a variety of criteria, including the complexity of the proceedings, the need 

for swiftness, the conduct of the litigants and the actions of the courts.77 In addition 

to the above cited conditions, they have also put emphasis on whether the investors 

availed themselves of the possibilities of accelerating the proceedings or if they 

suffered any harm as a result of the delay.78 

[106] Caeli sought an interim relief on the stay on airfare caps79 to mitigate the losses caused 

by the unlawfully imposed airfare caps which became a heavy burden for its business 

operations following the monetary crisis in Mekar. Despite stressing the seriousness 

                                                 
74  SoUF, ¶ 46; Executive Order 9-2018, Annex VIII. 
75  Ibid. 
76  Ibid.; PO4, ¶ 7. 
77  White v. India, ¶ 10.4.10; Fabiani; Azinian, ¶ 102; ADC, ¶ 435. 
78  Toto Construzioni, ¶¶ 156-163. 
79   SoUF, ¶ 43.  
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of the financial repercussions, Caeli’s repeated requests for an early scheduling of a 

hearing on its interim relief application were dismissed by the Court Registrar who 

expressly labelled Caeli’s case as “hardly an immediate concern”.80  

[107] Mekar’s High Court eventually took thirteen months to hear parties’ submissions and 

even two more to release its decision.81 Such timing undermines the very rationale of 

interim relief requests which by definition seek an emergency handling. The violation 

of Caeli’s due process rights was even more flagrant in the light of the fact that its 

case was apparently so uncomplicated to be dissmised on merits on a prima facie basis 

without any subsequent hearing in the same decision.82 Unable to defend themselves 

against the detrimental effects of the airfare caps in a timely manner, Caeli was forced 

to shut down severa of its routes, lay of 30% of its staff, ground a large portion of its 

fleet and get rid of aircraft and cancel future purchases.83   

[108] Through the conduct of the High Court, Mekar thus fundamentally breached Caeli’s 

due process rights to challenge unlawful actions of the CCM in due time. 

C. The conduct of Mekar’s judiciary towards Caeli amounted to a denial of justice 

[109] Article 9.9(2)(a) of the CEPTA qualifies the prohibition of a denial of justice in civil, 

criminal and administrative proceedings as an inherent element of the FET. States fail 

to abide by this obligation when they do not guarantee the freedom of investors to 

appear before local courts for the protection or defense of their rights84 or when their 

courts’ decisions grossly misinterpret or misapply international law. 

[110] In the present case, the conduct of Mekar’s judiciary in the court proceedings related 

to Caeli amounted to a denial justice because (1) Caeli was denied the rights to present 

its challenge of the CCM’s airfare caps during a hearing and to appeal the dismissal 

of its case on a prima facie basis, (2) the recognition and enforcement of the set-aside 

SCC award by Mekar’s courts was contradictory to the international public policy. 

                                                 
80   SoUF, ¶ 50.  
81  SoUF, ¶¶ 52, 54. 
82  SoUF, ¶ 54. 
83  SoUF, ¶ 53.  
84  Ambatielos; ADC, ¶ 435. 
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1. Caeli was denied the rights to challenge the CCM’s airfare caps in a hearing 

and appeal the dismissal of its case 

[111] A court decision to refuse to grant a hearing where there is entitlement to one under 

national law constitutes a denial of justice, especially if there is no appeal against this 

decision. This applies even if the court utilized legal remedies within its discretionary 

power to prevent the hearing from taking place.85 

[112] In the present case, Caeli sought a judicial review of the imposition of airfare caps at 

the time when the caps were set at an unjust rate.86 At the hearing, where the High 

Court was expected to rule only on Caeli’s motion for an injunctive relief,87 the judge 

denied the motion and simultaneously dismissed Caeli’s case on merits without any 

further explanation apart from stating that he “does not foresee the possibility of 

arriving at a different decision.”88  

[113] Although the High Court retained such a discretion under Mekar law,89 this does not 

give it a leeway for an abuse of its powers. Even less so in such a complex case where 

it took more than a year to rule on a mere interim relief application and Caeli had no 

statutory right to an appeal.90 The conduct of the High Court in these proceedings thus 

amounted to a denial of justice. 

2. The recognition and enforcement of the set-aside SCC award contradicted the 

international public policy 

[114] Though arbitral tribunals do not act as courts of appeal, they can review decisions of 

national courts to determine whether a particular decision is shocking or surprising to 

the extent that it offends a sense of judicial propriety. Arbitrators can, considering all 

available facts, asses if a particular decision of national authorities was improper and 

discreditable91 or whether it demonstrated a State’s dishonesty, lack of impartiality92 

                                                 
85  Dan Cake, ¶¶ 146 and 150. 
86  SoUF, ¶ 43. 
87  PO3, ¶ 8. 
88  SoUF, ¶ 54. 
89  PO3, ¶ 8. 
90  SoUF, ¶ 54. 
91  Mondev, ¶ 127. 
92  McLachlan, Shore, Weiniger, ¶ 7.134. 
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or bad faith.93 In practice, these considerations have been made also with respect to 

the courts’ exercise of their discretion to enforce a set-aside award relying on Article 

V(1)(e) of the New York Convention94 and national law.  

[115] The SCC award was set aside by the Supreme Arbitrazh Court of Sinnograd located 

in the seat of arbitration selected by Vemma and MA.95 The decision was consistent 

with the international public policy of eradicating corruption and suppressing effects 

of any actions tainted by this illegal conduct96 which Sinnoh promotes as one of the 

top ten countries in the world with respect to the combat against corruption.97  

[116] Although the ruling was based on the findings presented by an impartial group of 

experts from a non-profit organisation,98 the High Court of Mekar disregarded the 

justifications for the set-aside and belittling the evidence as “circumstantial at best” 

or mere “hearsay”99 proceeded to recognising and enforcing the SCC award against 

Caeli. This approach fits well within Mekar’s long-term tolerance of bribery and 

corruption which is reflected in its low score on the corruption perception index by 

Transparency International.100 The grossly incorrect decision of the High Court was 

subsequently upheld by Mekar’s Superior Court.101  

[117] With no further remedies available, Mekar’s courts have deprived Vemma of its right 

to have its case fairly assessed and their misinterpretation and misapplication of public 

international law amounted to a denial of justice.  

Issue 3: Conclusion 

[118] Mekar violated Article 9.9 of the CEPTA by subjecting Vemma, either directly or 

indirectly through Caeli, to arbitrary and discriminatory treatment and by flagrantly 

violating its due process rights to a degree qualifying as a denial of justice.  

                                                 
93  Infinito Gold, ¶ 493 
94  Guide on the Convention, p. 221, ¶ 28. 
95  SoUF, ¶ 61. 
96  Cosar; Lamm, Pham et al. 
97  PO4, ¶ 8. 
98  Supreme Arbitrazh Court of Sinnograd Ruling, Annnex XIII, ¶¶ 11-14; 14 June 2020 Centre for Integrity 

in Legal Services Report, Annex XII. 
99  High Commercial Court of Mekar ruling- 23 August 2020, Annex XIV, ¶ 10. 
100  SoUF, ¶ 12. 
101  Superior Court of Mekar ruling- 25 September 2020, Annex XV, ¶ 11. 
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IV. Vemma is entitled to full damages calculated as fair market value of its investment 

[119] Chapter 9 of the CEPTA expressly regulates the applicable modes of reparation of 

damage to protected investments. Under Article 9.21(1), upon a finding of the 

respondent State’s liability for a breach of its obligations in the CEPTA, a tribunal is 

entitled to award either a restitution of lost property or monetary damages at a market 

value. 

[120] First, (A) by virtue of the MFN clause in Article 9.7 of the CEPTA, the Tribunal 

should depart from the MV standard in Article 9.21 of the CEPTA and apply the FMV 

standard in Article 13 of the Arrakis-Mekar BIT. Furthermore, (B) Vemma should be 

compensated for the full damage caused to its investment by Mekar. 

A. The Tribunal should apply the fair market value compensation standard in 

Article 13 of the Arrakis-Mekar BIT 

[121] Article 9.7(1) of the CEPTA imposes an obligation to provide investors of the other 

State Party MFN treatment which is defined as:  

“treatment no less favourable than the treatment it accords in like 

situations, to investors of a third country and to their investments with 

respect to the establishment, acquisition, expansion, conduct, operation, 

management maintenance, use, enjoyment and sale or disposal of their 

investments in its territory.” 

[122] The term “treatment” is further qualified in Article 9.7(2) of the CEPTA which limits 

the application of the MFN clause only to substantive obligations in other investment 

treaties or trade agreements, provided the respondent State has adopted or maintained 

measures pursuant to them. 

[123] The Tribunal can import the FMV compensation standard in Article 13 of the Arrakis-

Mekar BIT into the CEPTA because (1) it qualifies as “treatment” under Article 9.7 

of the CEPTA, (2) it is more favourable than the MV standard. 
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1. Fair market value standard falls within the category of “treatment” under 

Article 9.7 of the CEPTA  

[124] The FMV standard of compensation in Article 13 of the Arrakis-Mekar BIT satisfies 

the definition of “treatment” in Article 9.7 of the CEPTA as (a) it relates to the 

unprofitable forced sale of Vemma’s investment, (b) it is not part of procedures for 

the resolution of disputes, and (c) Vemma has been ordered to pay such compensation 

under the Arrakis-Mekar BIT in the past. 

a. Vemma invokes the fair market value standard to redress the 

unprofitable forced sale of Caeli to Mekar Airservices 

[125] Article 9.7(1) of the CEPTA enumerates a broad list of actions involving a protected 

investment which trigger the application of the MFN clause. These activities cover 

the entire lifecycle of investment projects, ranging from the establishment, acquisition 

and operation to the use, maintenance, sale or disposal of the investment. 

[126] In CME, the tribunal relied on a similarly broad MFN clause in the Czech Republic-

Netherlands BIT when it was asked to replace “genuine value” or “just compensation” 

with a more favourable standard of compensation in the Czech Republic-USA BIT.102 

Given the scope of the MFN clause, the tribunal had no concern finding that the 

unlawful interferences into CNTS’ operations and destruction of its business should 

be redressed based on the imported FMV standard.103 

[127] In the present case, Vemma seeks compensation of USD 700 million which 

corresponds to the difference between peak valuation of Caeli at USD 1,100 million 

in 2016104 and its final sales price of USD 400 million four years later,105 which 

dropped dramatically due to Mekar’s unlawful interferences into Caeli¨s operations. 

As a result, the FMV is invoked in relation to a covered action involving Vemma’s 

investment in Caeli. 

                                                 
102  CME, ¶ 500. 
103  Ibid. 
104  PO4, ¶ 3. 
105  SoUF, ¶ 63. 



TEAM OWADA 

[33] 

 

b. Generally, compensation standards are not procedures for the 

resolution of disputes 

[128] Article 9.7(2) of the CEPTA expressly excludes dispute resolution clauses in other 

investment treaties and trade agreements from the scope of the MFN clause. It is well-

established that such provisions either set out procedural prerequisites for instituting 

arbitration, such as such as cooling-off periods,106 fork-in-the-road clauses107 and 

waivers108 or regulate the conduct of the proceedings as such.109  

[129] Generally, compensation standards are related to substantive provisions of 

international investment agreements as they serve as a benchmark for calculating 

damages awarded for violations of respondent States’ obligations.110 This can be 

proved by the incorporation of the compensation standard directly in the expropriation 

clause in Article 9.12 of the CEPTA or the separation of such a standard in Article 13 

of the Arrakis-Mekar BIT from its dispute resolution provisions. In conclusion, the 

carve-out in Article 9.7(2) of the CEPTA is not applicable in this case. 

c. Mekar effectively adopted fair market value standard in past awards 

under Article 13 of the Arrakis-Mekar BIT 

[130] According to Article 9.7(2) of the CEPTA, the MFN clause does not entitle investors 

to rely automatically on any substantive obligations of the respondent State in other 

treaties it has concluded unless the State has actually “adopted or maintained” 

measures pursuant to these obligations. 

[131] In the past, Mekar has been repeatedly ordered by tribunals in their awards to pay 

FMV compensation pursuant to Article 13 of the Arrakis-Mekar BIT for FET 

violations.111 Therefore, it has adopted measures within the meaning of Article 9.7(2) 

of the CEPTA. 

                                                 
106   E.g. Kenya – United Arab Emirates BIT, Art. 10(2). 
107   E.g. USA-Ecuador BIT, Art. 6(2). 
108   E.g. NAFTA, Art. 1121. 
109   Dolzer, Schreuer, pp. 277-286. 
110   Peters, Huber, Bilwin, pp. 23-27. 
111   PO3, ¶ 15. 
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2.  Fair market value compensation standard is more favourable to Vemma      

[132] The main difference between the FMV and the MV is the usage of existing arms-

length offers as the basis for valuation.112 The FMV uses such offers for determining 

the value even if the transaction itself has not taken place whereas the MV uses 

finalized transactions only.  

[133] If the Tribunal applied the FMV standard, it would not determine the value of 

Vemma’s investment in Mekar solely based on the undercut purchase price paid by 

Mekar Airservices but it would be required to take into consideration also the market 

offer of the Hawthorne Group LLP which intended to purchase Caeli for 600 million 

USD113 before Mekar Airservices deliberately frustrated the transaction by instituting 

the arbitration at the SCC.114 As the offer surpassed the actual sales price of Caeli by 

USD 200 million,115 the calculation of damages based on the FMV standards would 

be more favourable to Vemma within the meaning of Article 9.7 of the CEPTA. 

B. Vemma is entitled to be compensated for the full damage caused by Mekar  

[134] The award of damages requires the proof of a causal link between the State’s wrongful 

conduct and the harm caused to the protected investment.116 Tribunals have 

established causation based on the factual and legal tests which seek to identify the 

primary actions or events that were the sufficient, proximate or foreseeable cause of 

harm.117 

[135] In the present case, Vemma claims compensation in the amount of USD 700 million 

which should be paid in full as (1) the difference between Caeli’s peak valuation of 

USD 1,100 million and its actual sales price of USD 400 million is attributable to 

wrongful actions of Mekar’s organs, and (2) Vemma has not contributed to Caeli’s 

financial situation.  

                                                 
112   Maloney, pp. 77-90. 
113   Right of First Refusal Notice, Annex X.  
114  SoUF, ¶ 57. 
115   SoUF, ¶ 63. 
116   Crawford, p. 92. 
117   Bilcon, ¶ 114. 



TEAM OWADA 

[35] 

 

1. Mekar’s wrongful actions were the primary and foreseeable cause of damage 

to Vemma’s investment in Caeli  

[136] Since the beginning of Mekar’s interventions into Caeli’s business operations in 2016, 

Caeli’s current and expected profits dramatically decreased, which negatively 

impacted the company’s value. Specifically, Caeli’s losses accumulated as a result of 

(a) CCM’s arbitrary decision to impose airfare caps on Caeli’s flight tickets, (b) 

CCM’s failure to revisit the airfare caps after Mekar’s government ordered to offer 

services denominated exclusively in MON despite the rising inflation rate, and (c) 

Mekar’s arbitrary refusal to grant subsidies to Caeli. 

a. Caeli’s value deteriorated due to the arbitrary imposition of airfare 

caps on Caeli’s flight tickets 

[137] The imposition of airfare caps on Caeli was justified by the need “to prevent it from 

earning supra-competitive profits in the future.”118 This reasoning is unacceptable in 

a modern market economy where a State cannot arbitrarily limit the profitability of a 

company solely because its earnings supersede the “market rate”.  

[138] In NextEra, the tribunal found that the claimants were entitled to the above-market 

rate of profit they could have attained without the harmful State interventions and 

awarded damages for the attendant losses.119 The same logic should apply in the 

present case where the CCM agency abused its powers by grossly misinterpreting 

Mekar’s anti-competition rules and imposing airfare caps despite being aware of their 

detrimental effect for Caeli’s ability to balance its costs and revenues.120 

                                                 
118   SoUF, ¶ 37. 
119   NextEra, ¶¶ 651-666. 
120   SoUF, ¶ 43. 
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b. Caeli’s value further diminished due to CC’s failure to lift or at least 

adjust the imposed airfare caps in the light of the new currency policy 

and rising inflation rate in Mekar 

[139] The negative effects further intensified since January 2018. Due to the high foreign-

currency debt of Mekar, the unstable local investment climate and State interferences 

into the central bank’s operations, Mekar’s economic situation rapidly deteriorated.121  

[140] To stabilise its currency, the Mekari government adopted a decree ordering sales to 

be denominated exclusively in the local currency MON.122 Together with the high 

inflation, these measures caused airfare caps to have a significant impact on Caeli’s 

business.123 Moreover, although the CCM’s investigation had lasted almost two years 

with no sign of nearing its end, the CCM refused to lift its interim measures or at least 

adapt the airfare caps in the face of this drastic change.124 In the light of the long time 

periods between the purchase of flight tickets and the flight operation, Vemma 

suffered considerable losses due to the changing exchange rate of MON.125 

c. Caeli was prevented from mitigating its losses following the arbitrary 

rejection of its request for subsidies under Executive Order 9-2018 

[141] Vemma has attempted to mitigate these losses by applying for the subsidies offered 

to airlines in Mekar under the Executive Order 9-2018.126 Its application was, 

however, dismissed without official reasons.127 Only afterwards did the deputy 

Minister of Transportation link the decision to Caeli’s ownership structure and its 

receipt of subsidies from Bonooru while conveniently omitting that other State-owned 

airlines received financial aid under Mekar’s support scheme.128  

[142] The reasoning directly contradicts the wording of the Executive Order 9-2018 that 

aimed “to provide liquidity to eligible businesses related to losses incurred as a direct 

                                                 
121   SoUF, ¶¶ 39, 41. 
122   SoUF, ¶ 42. 
123   SoUF, ¶ 43. 
124   Ibid.. 
125   SoUF, ¶¶ 42-43. 
126  SoUF, ¶ 46. 
127   Ibid. 
128   Ibid. 
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result of the 2017 crisis.”129 Mekar thus wilfully frustrated also Vemma’s efforts to 

improve Caeli’s financial situation.130  

2. Vemma has not contributed to the decrease in Caeli’s value 

[143] It is a general principle of law that tribunals should reduce the awarded damages 

where the harmed investor contributed to the loss of its investment.131  

[144] Since Caeli’s acquisition by Vemma in 2011, Caeli made steady progress despite fuel 

price rise in 2011-2013 and unexpected seasonal demand fluctuations.132 Vemma also 

fulfilled its initial 2011-2013 forecast which turned out to be modest in the light of 

the actual revenues.133 Moreover, between 2014 and 2015 Caeli considerably 

increased its market share in Mekar, purchased a new aircraft, reduced its operating 

costs and by 2016 became the only consistently profitable carrier on over half of the 

routes to and from its airbase, the Phenac International airport.134 This positive 

development resulted in Caeli reaching its peak valuation of USD 1,100 million in 

2016.135   

[145] In the arbitral jurisprudence, investors were regularly awarded damages for the 

entirety of their losses, including lost profits, it they could prove a successful 

operation history before State interventions.136 The Tribunal should follow the same 

approach with respect to Vemma’s award of damages, considering Caeli’s proven 

track record of sustainable growth and its ability to fulfill the original business plan. 

In conclusion, the decrease in Caeli’s value is fully attributable to Mekar. 

  

                                                 
129   Executive Order 9-2018, Annex VIII. 
130  SoUF, ¶ 30. 
131   ARSIWA, Art. 39. 
132   SoUF, ¶¶ 27, 30, 33-34. 
133   SoUF, ¶ 27. 
134   SoUF, ¶¶ 34-35. 
135   PO4, ¶ 3. 
136   Anatolie Stati, ¶ 1688. 
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Issue 4: Conclusion 

[146] By virtue of the MFN clause in Article 9.7 of the CEPTA, Vemma is allowed to import 

the FMV standard of compensation from Article 13 of the Arrakis-Mekar BIT. In the 

absence of any contributory fault on Vemma’s part, the Tribunal should award 

Vemma damages in the amount of USD 700 million which correspond to the 

difference between Caeli’s peak valuation and its sales price to Mekar Airservices.  
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PRAYER FOR RELIEF 

[147] Vemma hereby courteously requests the Tribunal to find that:  

(i) Vemma has standing under Chapter 9 of the CEPTA; 

 

(ii)  Application made by CBFI is granted; 

 

(iii)  Application made by the external advisors to the CRPU is denied; 

 

(iv)  Mekar violated Article 9.9 of the CEPTA; 

 

(v) Vemma will be compensated using fair market value standard and is entitled to 

compensation in an amount no less than USD 700,000,000; 

 

(vi)  Mekar is obliged to compensate Vemma for all costs and fees related to these 

proceedings and bear the costs of the Tribunal. 

 

 

 

Respectfully submitted on September 15, 2021 

On behalf of Claimant 

Vemma Holdings Inc. 

 


