
 

 

TEAM PADILLA 

 

 

 

INTERNATIONAL CENTER FOR SETTLEMENT OF INVESTMENT DISPUTES 

ICSID Case No. ARB(AF)/20/78 

 

 

 

 

 

 

 

 

 

 

 

 

Vemma Holdings Inc. 

(Claimant) 

v 

The Federal Republic of Mekar 

(Respondent) 

 

 

 

 

 

 

 

MEMORIAL FOR CLAIMANT 

 

 



 

ii 

 

TABLE OF CONTENTS 

 

INDEX OF JUDGMENTS AND AWARDS .......................................................................... v 

INDEX OF AUTHORITIES ................................................................................................. xii 

LIST OF ABBREVIATIONS ............................................................................................... xvi 

STATEMENT OF FACTS ...................................................................................................... 1 

SUMMARY OF ARGUMENTS ............................................................................................. 5 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE .......... 6 

A. Claimant qualifies for investment protection under ICSID AFR and CEPTA .............. 6 

i. Claimant’s investment is covered by CEPTA ........................................................ 6 

ii. Claimant has standing before this Tribunal as an investor ..................................... 7 

B. Claimant has standing before this Tribunal pursuant to Broches test ............................ 8 

i. Broches test is applicable ....................................................................................... 8 

ii. Claimant has not acted as a government’s agent .................................................... 8 

iii. Claimant has not exercised an essentially governmental function ......................... 9 

C. Claimant is not a State-controlled entity ...................................................................... 10 

i. Bonoori government lacked the power to exercise authority and control over 

Claimant’s functioning ................................................................................................. 10 

ii. In any case, the government’s influence over Claimant was marginal and irrelevant

  .............................................................................................................................. 11 

II. THE TRIBUNAL SHOULD GRANT LEAVE TO CBFI SUBMISSION WHEREAS 

IT SHOULD REJECT THE SUBMISSION OF THE EXTERNAL ADVISORS TO THE 

CRPU ....................................................................................................................................... 13 

A. The Tribunal should accept the CBFI's submission ..................................................... 15 

i. CBFI’s Application meets all the formal requirements ....................................... 16 

ii. CBFI Application would be useful for the Tribunal ............................................ 16 

iii. CBFI Application addresses a matter within the scope of the dispute ................. 17 



 

iii 

 

iv. CBFI has a significant interest in the present proceedings .................................. 17 

v. CBFI’s participation would not disrupt the proceeding nor unduly burden or 

unfairly prejudice either party ...................................................................................... 18 

B. The Tribunal should reject the amicus curiae submission of External Advisors ......... 20 

i. External Advisors’ Application fails to meet the formal requirements................ 20 

ii. External Advisors’ submission exceeds the scope of the dispute ........................ 21 

iii. External Advisors have no private interest in the dispute .................................... 22 

iv. External Advisors’ submission would prejudice Claimant .................................. 23 

III. RESPONDENT HAS BREACHED THE OBLIGATION OF FAIR AND 

EQUITABLE TREATMENT THUS VIOLATING ARTICLE 9.9 OF CEPTA ............. 25 

A. Measures adopted by Respondent were coercive and abusive, forming cumulatively 

abusive concerted campaign ................................................................................................. 26 

i. Respondent's aim was frustration of Claimant's investment and its subsequent re-

nationalization .............................................................................................................. 28 

ii. Competition Commission of Mekar permanently obstructed and restricted Caeli's 

operations ..................................................................................................................... 28 

iii. Respondent's actions through Mekar Airservices were coercive and abusive ..... 30 

iv. Respondent's courts enabled the frustration of Claimant's investment by refusing 

Claimant judicial protection ......................................................................................... 31 

v. Common intentionality or purpose of Respondent's actions is evident ............... 31 

B. Respondent's actions were arbitrary and discriminatory .............................................. 32 

i. Respondent’s conduct was arbitrary .................................................................... 33 

ii. Respondent’s measures were discriminatory ....................................................... 35 

C. Respondent's measures failed to allow Claimant due process, which subsequently led to 

denial of justice in court proceedings ................................................................................... 37 

i. Breach of due process by the CCM led to denial of justice by Respondent's court . 

  .............................................................................................................................. 38 

ii. Respondent's court administered justice in a seriously inadequate way .............. 39 



 

iv 

 

iii. Denial of justice by continuous delays of proceedings initiated by Claimant in a 

discriminatory manner .................................................................................................. 40 

IV. THE COMPENSATION REQUESTED BY CLAIMANT SHALL BE ASSESSED 

ON THE BASIS OF THE FAIR MARKET VALUE STANDARD AND SHALL BE PAID 

IN FULL .................................................................................................................................. 42 

A. The ‘fair market value’ standard of compensation should govern the valuation ......... 42 

i. The ‘fair market value’ standard of compensation corresponds to ‘market value’ 

standard provided for in CEPTA .................................................................................. 42 

ii. The ‘fair market value’ standard of compensation corresponds to the customary 

standard of full compensation ...................................................................................... 43 

iii. In any case, the ‘fair market value’ standard shall be applicable due to the most 

favored nation obligation contained in CEPTA ........................................................... 44 

B. Compensation should be paid in full as no mitigating factors occurred ...................... 45 

 

 

 

 

 



 

v 

 

INDEX OF JUDGMENTS AND AWARDS 

Cited as Full citation 

AES AES Summit Generation Limited and AES-Tisza Erömü Kft 

v. The Republic of Hungary, ICSID Case No. ARB/07/22, 

Award (23 September 2010) 

Aguas Provinciales Suez, Sociedad General de Aguas de Barcelona S.A., and 

InterAguas Servicios Integrales del Agua S.A. v. The 

Argentine Republic, ICSID Case No. ARB/03/17, Order in 

Response to a Petition for Participation as Amicus Curiae 

(17 March 2006) 

Alghanim Fouad Alghanim & Sons Co. for General Trading & 

Contracting, W.L.L. and Fouad Mohammed Thunyan 

Alghanim v. Hashemite Kingdom of Jordan, ICSID Case 

No. ARB/13/38, Award (14 December 2017) 

American International 

Group 

American International Group, Inc. v. Iran, IUSCT Case No. 

2, Award (7 December 1983) 

AWG Group AWG Group Ltd. v.The Argentine Republic, UNCITRAL, 

Decision on Liability (30 July 2010) 

Azinian Robert Azinian, Kenneth Davitian, & Ellen Baca v. The 

United Mexican States, ICSID Case No. ARB (AF)/97/2, 

Award (1 November 1999) 

Azurix Azurix Corp. v. The Argentine Republic, ICSID Case No. 

ARB/01/12, Award (14 July 2006) 

Bear Creek Bear Creek Mining Corporation v. Republic of Peru, ICSID 

Case No. ARB/14/21, Award (30 November 2019) 



 

vi 

 

Bernhard von Pezold Bernhard von Pezold and Others v. Republic of Zimbabwe, 

ICSID Case No. ARB/10/15, Procedural Order No. 2 (26 

June 2012) 

BG Group BG Group Plc. v. The Republic of Argentina, UNCITRAL, 

Final Award (24 December 2007) 

Biwater I Biwater Gauff (Tanzania) Ltd. v. United Republic of 

Tanzania, ICSID Case No. ARB/05/22, Petition for Amicus 

Curiae Status (27 November 2006) 

Biwater II Biwater Gauff (Tanzania) Ltd. v. United Republic of 

Tanzania, ICSID Case No. ARB/05/22, The Lawyers’ 

Environmental Action Team, and others’ Petition for 

Amicus Curiae Status (27 November 2006) 

BUCG Beijing Urban Construction Group Co. Ltd. v. Republic of 

Yemen, ICSID Case No. ARB/14/30, Decision on 

jurisdiction (31 May 2017) 

Chorzów Factory Factory at Chorzów, Germany v. Poland, Judgment, Claim 

for Indemnity, Merits, Judgment No 13, (1928) PCIJ Series 

A No 17, ICGJ 255 (PCIJ 1928), 13 September 1928 

CME  CME Czech Republic B.V. v. The Czech Republic, 

UNCITRAL, Final Award (14 March 2003) 

CMS CMS Gas Transmission Company v. The Republic of 

Argentina, ICSID Case No. ARB/01/8, Award (12 May 

2005) 

Corona Materials Corona Materials LLC v. Dominican Republic, ICSID Case 

No. ARB(AF)/14/3, Award (31 May 2016) 



 

vii 

 

CSOB  Ceskoslovenska Obchodni Banka, A.S. v. Slovak Republic, 

ICSID case ARB/97/4, Decision on Jurisdiction (24 May 

1999) 

Electrabel Electrabel S.A. v. Republic of Hungary, ICSID Case No. 

ARB/07/19, Award (25 November 2015) 

Eli Lilly I Eli Lilly and Company v. The Government of Canada, 

UNCITRAL, ICSID Case No. UNCT/14/2, Application for 

Leave to File an Amicus Curiae Submission Submitted by 

Canadian Chamber of Commerce (12 February 2016) 

Eli Lilly II Eli Lilly and Company v. The Government of Canada, 

UNCITRAL, ICSID Case No. UNCT/14/2, Procedural 

Order No. 4 (23 February 2016) 

Eureko v. Poland Eureko B.V. v. Republic of Poland, Partial Award (19 

August 2005) 

GAMI v. Mexico Gami Investments Inc. v. Mexico, UNCITRAL, Final 

Award (15 November 2004) 

Glamis I Glamis Gold, Ltd. v. The United States of America, 

UNCITRAL, Quechan Indian Nation Application for Leave 

to File a Non-Party Submission (19 August 2005) 

Glamis II Glamis Gold, Ltd. v. The United States of America, 

UNCITRAL, Decision on Application And Submission by 

Quechan Indian Nation (16 September 2005) 

Glamis III Glamis Gold, Ltd. v. The United States of America, 

UNCITRAL, Award (8 June 2009) 



 

viii 

 

Hulley 
Hulley Enterprises Limited (Cyprus) v. The Russian 

Federation, UNCITRAL, PCA Case No. 2005-03/AA226, 

Final Award (18 July 2014) 

InterAguas InterAguas Servicios Integrales del Agua S.A. v. The 

Argentine Republic, ICSID Case No. ARB/03/17, Order in 

Response to a Petition for Participation as Amicus Curiae 

(17 March 2006) 

Lauder v. Czech Republic Ronald S. Lauder v. The Czech Republic, UNCITRAL, 

Award (3 September 2001) 

LG&E LG&E Energy Corp., LG&E Capital Corp., and LG&E 

International, Inc. v. Argentine Republic, ICSID Case No. 

ARB/02/1, Decision on Liability (3 October 2006) 

Maffezini Emilio Agustín Maffezini v. The Kingdom of Spain, ICSID 

Case No. ARB/97/7, Award (13 November 2000) 

Methanex  Methanex Corporation v. United States of America, 

UNCITRAL, 15 January 2001, Decision of the Tribunal on 

Petitions from Third Persons to Intervene as ‘amici curiae’ 

(15 January 2001) 

Micula Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. 

Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania, 

ICSID Case No. ARB/05/20, Final Award (11 December 

2013) 

MTD MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Chile, ICSID 

Case No. ARB/01/7, Award (25 May 2004) 

National Grid National Grid plc v. The Argentine Republic, UNCITRAL, 

Award (3 November 2008) 



 

ix 

 

Occidental Occidental Petroleum Corporation and Occidental 

Exploration and Production Company v. The Republic of 

Ecuador, ICSID Case No. ARB/06/11, Award (1 July 2004) 

Oko Oko Pankki Oyj, VTB Bank (Deutschland) AG and Sampo 

Bank Plc v. The Republic of Estonia, ICSID Case No. 

ARB/04/6, Award (19 November 2007) 

Parkerings Parkerings-Compagniet AS v. Republic of Lithuania, ICSID 

Case No. ARB/05/8, Award (11 September 2007) 

Plama v. Bulgaria Plama Consortium Limited v. Republic of Bulgaria, ICSID 

Case No. ARB/03/24, Award (27 August 2008) 

Pope & Talbot Pope & Talbot Inc. v. The Government of Canada, 

UNCITRAL, Award on Merits (10 April 2001) 

PSEG v. Turkey PSEG Global, Inc., The North American Coal Corporation, 

and Konya Ingin Electrik Üretim ve Ticaret Limited Sirketi 

v. Republic of Turkey, ICSID Case No. ARB/02/5, Award 

(19 January 2007) 

Rumeli Telekom Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon 

Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case No. 

ARB/05/16, Award (29 July 2008) 

Saluka v. Czech Republic Saluka Investments B.V. v. The Czech Republic, 

UNCITRAL, Partial Award (17 March 2006) 

Scoppola See, e.g., Scoppola v. Italy (No. 2), 51 Eur. Ct. H.R., 

Judgment (17 September 2009) 

SD Myers S.D. Myers, Inc. v. the Government of Canada, UNCITRAL, 

First Partial Award (13 November 2000) 



 

x 

 

Siag v. Egypt Waguih Elie George Siag and Clorinda Vecchi v. The Arab 

Republic of Egypt, ICSID Case No. ARB/05/15, Award (1 

June 2009) 

Siemens Siemens A.G. v. The Argentine Republic, ICSID Case No. 

ARB/02/8, Award (17 January 2007) 

SPP v. Egypt Southern Pacific Properties (Middle East) Limited v. Arab 

Republic of Egypt, ICSID Case No. ARB/84/3 , Award (20 

May 1992) 

Standard Chartered Bank Standard Chartered Bank v. The United Republic of 

Tanzania, ICSID Case No. ARB/10/12, Award (2 

November 2012) 

Starrett Housing Starrett Housing Corporation v. Iran, IUSCT Case No. 24, 

Award (19 December 1983) 

Suez Suez, Sociedad General de Aguas de Barcelona, S.A.and 

Vivendi Universal, S.A. v. Argentine Republic, ICSID Case 

No. ARB/03/19, Order in Response to a Petition by Five 

Non-Governmental Organizations for Permission to make an 

amicus curiae Submission (12 February 2007)  

Tatneft OAO Tatneft v. Ukraine, PCA Case No. 2008-8, Partial 

Award on Jurisdiction (28 September 2010) 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. The United 

Mexican States, ICSID Case No. ARB (AF)/00/2, Award (29 

May 2003) 

Tethyan Copper Tethyan Copper Company Pty Limited v. Islamic Republic 

of Pakistan, ICSID Case No. ARB/12/1, Award (12 July 

2019) 



 

xi 

 

Total v. Argentina Total S.A. v. The Argentine Republic, ICSID Case No. 

ARB/04/01, Decision on Liability (27 December 2010) 

United Utilities United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi 

v. Republic of Estonia, ICSID Case No. ARB/14/24, Award 

(21 June 2019) 

UPS United Parcel Service of America Inc. v. Government of 

Canada, ICSID Case No. UNCT/02/1, Chamber of 

Commerce of the United States Application for Amicus 

Status and Amicus Submission (20 October 2005) 

Waste Management Waste Management, Inc. v. United Mexican States 

(‘Number 2’), ICSID Case No. ARB(AF)/00/3, Final Award 

(30 April 2004) 

Wena Hotels Wena Hotels v Egypt, Award, 8 December 2000, 48 ILM 

(2002), 896 

Yukos Yukos Universal Limited (Isle of Man) v. The Russian 

Federation, UNCITRAL, PCA Case No. AA 227, Award, 

(18 July 2004) 

 

 



 

xii 

 

INDEX OF AUTHORITIES 

Cited as Full citation 

 

Books 

Azaria D. Azaria, Treaties on Transit of Energy Via Pipelines and 

Countermeasures, Oxford University Press 2015 

Bonnitcha & Brewin J. Bonnitcha, S. Brewin, Compensation Under Investment 

Treaties, IISD Best Practices Series 2020 

Dolzer & Schreuer  R. Dolzer, C. Schreuer, Principles of International 

Investment Law, Oxford University Press 2012 

El-Hossen F. El-Hossen, Civil Society in Investment Treaty 

Arbitration: Status and Prospects, Brill Nijlhof 2018 

Marboe I. Marboe, Calculation of Compensation and Damages in 

International Investment Law, Oxford University Press 2009 

McLachlan & Shore & 

Weiniger  

C. McLachlan, L. Shore, M. Weiniger., International 

Investment Arbitration: Substantive Principles, Oxford 

University Press 2018 

Newcombe & Paradell A. Newcombe, L. Paradell, Law and Practice of Investment 

Treaties: Standards of Treatment, Wolters Kluwer 2009 

Paulsson  J. Paulsson, Denial of Justice in International Law, 

Cambridge University Press 2005 



 

xiii 

 

Reinisch & Schreuer A. Reinisch, C. Schreuer, International Protection of 

Investments: The Substantive Standards, Cambridge 

University Press 2020 

Salacuse J. W. Salacuse, The Law of Investment Treaties, Oxford 

University Press 2010 

Sornarajah M. Sornarajah, The International Law on Foreign 

Investment, Cambridge University Press 2004 

Whish & Bailey R. Whish, D. Bailey, Competition Law, Oxford University 

Press 2018  

 

Chapters 
 

Wälde T. Wälde, Interpreting Investment Treaties: Experiences and 

Examples, in: Christina Binder et al. (eds.), International 

Investment Law for the 21st Century, Oxford University 

Press 2009 

 

Articles 
 

Broches A. Broches, The Convention on the Settlement of Investment 

Disputes between States and Nationals of Other States, 135 

Hague Rec. d. Cours 331 (1972) 354 

Mann  F. A. Mann, British Treaties for the Promotion and 

Protection of Investments, 52 BYIL 1 (1982) 241 



 

xiv 

 

Schliemann C. Schliemann, Requirements for Amicus Curiae 

Participation in International Investment Arbitration, 12 The 

Law & Practice of International Courts and Tribunals 1 

(2013) 365 

 

Online sources 
 

Blake C. Blake, Harassment in FET, 

https://jusmundi.com/en/document/wiki/en-harassment-in-

fet., accessed 2.08.2021 

Maloney D. Maloney, Market Value vs. Fair Market Value: What’s 

the Difference?, 

https://www.appraisalcourseassociates.com/1265/, accessed 

1.09.2021 

Musacchio & Flores-Macias A. Musacchio, F. Flores-Macias, The Return of State-

Owned Enterprises: Should We Be Afraid?, 

https://www.hbs.edu/faculty/Pages/item.aspx?num=36235, 

accessed 12.08.2021 

Scherer & Prasad & Prokic M. Scherer, D. Prasad, D. Prokic, The Principle of Equal 

Treatment in International Arbitration, 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=33772

37, accessed 25.08.2021 

Wälde & Sabahi T. Wälde, B. Sabahi, Compensation, Damages and 

Valuation in International Investment Law, 

www.transnational-dispute-

management.com/article.asp?key=1165, accessed 

12.08.2021 

https://jusmundi.com/en/document/wiki/en-harassment-in-fet
https://jusmundi.com/en/document/wiki/en-harassment-in-fet
https://www.appraisalcourseassociates.com/1265/
https://www.hbs.edu/faculty/Pages/item.aspx?num=36235
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3377237
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3377237
http://www.transnational-dispute-management.com/article.asp?key=1165
http://www.transnational-dispute-management.com/article.asp?key=1165


 

xv 

 

 

Miscellaneous 
 

IVS International Valuation Standards 2013, Framework and 

Requirement, International Valuation Standards Council, 

http://www.valuersinstitute.com.au/docs/professional_pract

ice/International%20Valuation%20Standards%202013.pdf, 

accessed 4.08.2021 

UNCTAD UNCTAD Series on Issues in International Investment 

Agreements II Fair and Equitable Treatment, 

https://unctad.org/system/files/official-

document/unctaddiaeia2011d5_en.pdf, accessed 10.09.2021 

  

http://www.valuersinstitute.com.au/docs/professional_practice/International%20Valuation%20Standards%202013.pdf
http://www.valuersinstitute.com.au/docs/professional_practice/International%20Valuation%20Standards%202013.pdf
https://unctad.org/system/files/official-document/unctaddiaeia2011d5_en.pdf
https://unctad.org/system/files/official-document/unctaddiaeia2011d5_en.pdf


 

xvi 

 

LIST OF ABBREVIATIONS 

¶/ ¶¶ Paragraph/paragraphs 

% Percent 

Annex I ANNEX I, Constitution Act of Bonooru, 1947 

Annex III ANNEX III, Constitutional Court of Bonooru on Privatisation of 

BA Holdings (excerpts) 

Annex VIII ANNEX VIII, Executive Order 9-2018 

Annex IX ANNEX IX, Aviation Analytics June 7, 2019  

Annex XII ANNEX XII, 14 June 2020 Centre for Integrity in Legal Services 

Report, Summary of findings 

Annex XIV ANNEX XIV, High Commercial Court of Mekar ruling of 23 

August 2020 

Arrakis-Mekar BIT Treaty between the Federal Republic of Mekar and the Kingdom 

of Arrakis for the Promotion and Protection of Investments signed 

at Arrakeen on 16 January 2006 

ARSIWA The ILC’s Articles on Responsibility of States for Internationally 

Wrongful Acts 

BAK Bakugo currency 

BIT  Bilateral investment treaty 

Bonooru Commonwealth of Bonooru 



 

xvii 

 

Bonooru-Mekar BIT Treaty between the Federal Republic of Mekar and the 

Commonwealth of Bonooru for the Promotion and Protection of 

Investment signed at Phenac on 24 August 1994 

Caeli  Caeli Airways JSC 

CBFI  Consortium of Bonoori Foreign Investors 

CBFI Application Application for leave to file a non-disputing party amicus curiae 

submission by the Consortium of Bonoori Foreign Investors of 19 

April 2021 

CCM Competition Commission of Mekar 

CEO Chief Executive Officer 

CEPTA Bonooru – Mekar Comprehensive Economic Partnership 

andTrade Agreement 

CILS Centre for Integrity in Legal Services  

Claimant Vemma Holdings Inc.  

Constitutional Court of 

Bonooru 

Presidential Decree No. 2424 dated 7 September 2016 (Exhibit 5) 

CRPU Committee on Reform of Public Utilities 

Directive 2007/36/EC Directive 2007/36/EC of the European Parliament and of the 

Council of 11 July 2007 on the exercise of certain rights of 

shareholders in listed companies 

EA Application Application for leave to file a non-disputing party amicus curiae 

submission by External Advisors to the Committee on Reform of 

Public Utilities of 28 May 2021 



 

xviii 

 

EU European Union 

External Advisors External Advisors to CRPU 

FET Fair and equitable standard of treatment 

First Investigation Investigation of CCM into the activities of Caeli, announced on 9 

September 2016, concerning the alleged predatory pricing 

strategies 

First National Phenac State-controlled bank of Mekar 

GAVP Generally Accepted Valuation Principles 

Greater Narnian Region Geographic region in the Eastern Ocean 

Hawthorne Group  Hawthorne Group LLP 

ICJ International Court of Justice 

ICSID  International Centre for Settlement of Investment Disputes 

ICSID AFR ICSID Additional Facility Rules 

ICSID Convention ICSID Convention on the Settlement of Investment Disputes 

Between States and Nationals of Other States, in force since 14 

October 1966 

ICSID Rules The Rules of Procedure for Arbitration Proceedings of ICSID 

IICRA Respondent’s governmental Information and Credit Rating 

Agency  

IVS International Valuation Standards 



 

xix 

 

LPM Labourer’s Party of Mekar 

Lapras Lapras Legal Capital 

Mekar The Federal Republic of Mekar 

Mekar Airservices Mekar Airservices Ltd. 

Mekar’s amici reposnse Respondent’s comments on application for leave to file amicus 

submissions of 18 June 2021 

Memorial Memorial for Claimant 

Minimum Standard of 

Treatment 

Standard provided under Article 9.9 of CEPTA 

MON Mekari Mon currency 

Moon Alliance Alliance created by five major airlines from Europe, Asia, Latin 

America, and North America, the Royal Narnian  

MRTPA Monopoly and Restrictive Trade Practice Act 

NGO Non-governmental organization 

Notice of Arbitration Notice of Intent to Submit a Claim to Arbitration Under Chapter 

9 of CEPTA 

p/pp Page/pages 

Parties Vemma Holdings Inc. (Claimant) and the Federal Republic of 

Mekar (Respondent) 

PCIJ Permanent Court of International Justice 



 

xx 

 

PO1 Procedural Order No. 1 dated 25 March 2021 

PO2 Procedural Order No. 2 dated 1 July 2021 

PO3 Procedural Order No. 3 dated 16 July 2021 

PO4 Procedural Order No. 3 dated 1 September 2021 

Respondent The Federal Republic of Mekar 

Response to the Notice of 

Arbitration  

Response to Notice of Intent to Submit a Claim to Arbitration 

Under Chapter 9 of CEPTA 

Royal Narnian A leading global airline, the flag carrier of Bonooru, owned by 

Claimant 

Second Investigation Investigation of CCM involving Caeli, concerning alleged price 

undercutting on certain routes to and from Phenac International 

SoUF Statement of Uncontested Facts 

Tribunal Arbitral tribunal constituted in this case 

UNCITRAL United Nations Commission on International Trade Law  

UNCITRAL Rules United Nations Commission on International Trade Law Rules on 

Transparency in Investor-State Arbitration,  

USD United States Dollar 

VAT Value Added Tax 

Vemma Vemma Holdings Inc.  

 



 

1 

 

STATEMENT OF FACTS 

 

1 Vemma Holdings Inc. (‘Claimant’) is an airline holding company incorporated under the 

laws of the Commonwealth of Bonooru (‘Bonooru’). Claimant’s shareholders include 

private and institutional shareholders, among which is the government of Bonooru. The 

government has, for 36 years since Claimant’s incorporation, retained a minority 

shareholding and was not authorized to exercise any supervisory, controlling or directing 

functions over Claimant, with the sole exception of nominating a government official for 

one of the non-executive director’s positions on Claimant’s Board of Directors.  

2 The Republic of Mekar (‘Respondent’) is a state in the south of the Greater Narnian region. 

For over two decades it has been ruled by the Labourers’ Party of Mekar (‘LPM’) with a 

focus on high regulatory intervention and maintaining government ownership of strategic 

enterprises. LPM has been repeatedly accused of corrupted practices and inefficient 

spending, leading to bankruptcy of Respondent’s SOEs, including a state-owned airline 

company Caeli Airways JSC (‘Caeli’). This in turn ultimately led to a change of 

Respondent’s ruling party for the Common Man’s Party (‘CMP’).  

3 Under the helm of CMP, Respondent conducted a widespread privatization program, a 

part of which was privatization of Caeli. Claimant’s bid, apart from being the highest, 

provided the most financially attractive business model offering to secure for Caeli a 

membership in the prestigious Moon Alliance, which serves over 1100 airports in 178 

countries.  

4 Having obtained the approval of Respondent’ competition authority, Competition 

Commission of Mekar (‘CCM’), Claimant acquired an 85% stake in Caeli, thus becoming 

an ‘investor’ within the meaning of the 1994 Bonooru – Mekar BIT and later the 

Comprehensive Economic Partnership and Trade Agreement (‘CEPTA’). 

5 Claimant invested significant capital into Caeli, turning it into a venture generating a high 

net profit within only three years. This has drawn the attention of the CCM, which in 2016 

opened an investigation against Caeli (the ‘First Investigation’). The CCM acted against 

the express wording of the Respondent’s Monopoly and Restrictive Trade Practice Act, 

which requires the enterprise to have a market share of at least 50% for CCM to have 

power to launch an investigation. At that time Caeli enjoyed only a 43% share on 
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Respondent’s market. As an interim measure, the CCM has also imposed airfare caps on 

Caeli.  

6 At the end of 2016, Respondent’s currency, MON, began to rapidly decline in value, 

presumably due to Respondent’s shaky investor sentiment, Respondent’s interference 

with the central bank, and its high foreign-currency debt. MON’s rapid depreciation 

forced all service providers to continuously increase the prices, accordingly to growing 

inflation rates. Caeli, however, was prevented from doing so by CCM’s lack of regular 

revision of the airfare caps. The CCM maintained the unrevised and thus unreasonably 

and disproportionately set airfare caps on Claimant’s investment, preventing it from 

securing a steady stream of revenues. Furthermore, the CCM further launched the Second 

Investigation into Caeli’s activities, related to alleged abuses of dominant position on the 

market linked to Phenac International Airport.  

7 At that time, Caeli along with other airlines were granted a governmental authorization 

to denominate services in US Dollars, permitting them a steadier and more sustainable 

revenues. Soon after, however, when the LPM came back to power the exemption has 

been lifted and a decree requiring denomination of goods and services exclusively in 

MON came into force.  

8 Furthermore, in September 2018, Respondent’s President passed Executive Order 9-2018 

granting subsidies to airlines operating in Respondent’s territory. Caeli was one of the 

only two airlines which have not received subsidies under Executive Order 9-2018 while 

non-state-owned airlines, which received subsidies from their home jurisdictions greater 

than what Claimant has received from Bonooru, were granted subsidies by Respondent. 

Caeli was, therefore, deprived of any financial assistance, unlike its competitors.  

9 Caeli attempted various measures to find a solution and to enter into contact with 

Respondent. On several occasions it requested meetings with Respondent’s Secretary of 

Civil Aviation, removal of the airfare caps by the CCM, or a regular revision of the 

inflation rate by the Central Bank. All of Caeli’s requests remained unanswered or were 

rejected.  

10 Caeli has, therefore, sought protection in Respondent’s court in form of judicial review 

of the imposition of unrevised airfare caps. Respondent’s court has not only rejected the 

motion, but also preemptively dismissed the possibly of Caeli’s appeal. 
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11 Furthermore, having concluded its two investigations, the CCM has imposed fines on 

Caeli, of respectively MON 150 Million and MON 200 Million. It also prolonged the 

imposition of the airfare caps until such time, when Caeli’s market share, composed with 

that of its Moon Alliance partner, drop below 40%.  

12 All the attempts undertaken by Caeli to alleviate the burdensome measures or secure a 

steady stream of revenues failed. Claimant therefore decided to sell its stake in Caeli, as 

both Claimant and Caeli were on the brink of insolvency.  

13 Claimant secured a third-party bona fide offer from Hawthorne Group LLP to buy 

Claimant’s stake at Caeli for the price of USD 700 Million. Being contractually bound, 

Claimant offered Respondent a chance to match Hawthorne Group’s offer. Respondent, 

however, not only refused the offer and brought a claim before an arbitral tribunal seeking 

invalidation of Hawthorne’s offer but also bribed the sole arbitrator to decide in 

Respondent’s favour. The award has been set aside at the seat of arbitration, due to 

evidence of corruption, published later by Centre for Integrity in Legal Services (‘CILS’).  

14 Respondent’s courts, however, enforced the award, rejecting Claimant’s objections and 

appeal. Subsequently, Respondent bought Claimant’s stake at Caeli for an unreasonably 

low price of USD 400 Million. The price ultimately paid for Claimant’s stake was two 

times lower than what Claimant has initially paid to acquire the investment.  

15 After Respondent’s acquisition of Caeli, all punitive and restrictive measures imposed by 

Respondent have been dropped. The Ministry of Civil Aviation, acting with CCM’s 

authorization, infused capital in Caeli. CCM also forewent fines until such time as 

financial recovery of the company was complete. The appeal against CCM’s decision 

about retaining unrevised airfare caps was dropped. Caeli also received tax breaks for the 

following years due to an order from Respondent’s Tax Authority.  

16 On the other hand, Claimant’s losses through Caeli and lack of a just compensation 

significantly hurt Claimant’s financial standing, preventing it from continuing its normal 

operations.  

17 In November 2021, Claimant submitted its Request demanding 700 Million USD in 

compensation corresponding to the ‘fair market value’ of the investment prior to the 

multiple violations of its rights by Respondent. 
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18 In April and May 2021, CBFI and External Advisors to the CRPU respectively submitted 

their applications for granting leave to file the non-disputing party amicus curiae 

submissions. 
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SUMMARY OF ARGUMENTS 

 

19 Jurisdiction. Claimant is an investor qualified for investment protection under CEPTA 

and ICSID AFR. Claimant has made an investment covered by CEPTA in Mekar. 

Throughout the duration of the investment Claimant, was not a State-controlled entity as 

the government of Bonooru had no control over its operations and a marginal influence 

over its functioning. Moreover, it has neither acted as a government’s agent, nor exercised 

governmental functions. 

20 The Tribunal should grant leave to the CBFI Application as it respects all the formal and 

material requirements set by CEPTA, UNCITRAL Rules and ICSID AFR. In parallel, the 

Tribunal should reject the application of the External Advisors to the CPUR as it fails to 

meet all the above requirements. 

21 Merits. Respondent’s administrative, regulatory, and judicial activities have 

continuously breached the fair and equitable treatment standard contained in Article 9.9 

of CEPTA. Imposing burdensome, arbitrary and discriminatory measures on Caeli, 

Respondent has restricted its operations, prevented it from securing a steady stream of 

revenues and rendered it dependent on Respondent’s financial support. Furthermore, 

Respondent stripped Caeli and Claimant of any legal remedies, including judicial 

protection, leaving Claimant no choice but to sell its stake to Respondent. Respondent’s 

actions, constituting multiple separate breaches of FET standard, together amount to 

abusive and coercive concerted campaign, and have therefore violated Article 9.9 of 

CEPTA.  

22 Due to Respondent’s breaches of the FET standard, Claimant is entitled to compensation 

based on the ‘fair market value’ of its investment. ‘Fair market value’ standard of 

compensation should govern the valuation according to both CEPTA and principles of 

international law. It finds further support in the ‘most favored nation’ provision in Article 

9.7 of CEPTA. Furthermore, the compensation awarded to Claimant should not be 

reduced as Claimant bears no responsibility for the losses it has incurred. 
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PART ONE: JURISDICTION AND ADMISSIBILITY 

 

I THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE 

 

23 Claimant submitted the Notice of Arbitration, requesting this Tribunal to rule on the 

dispute between Claimant and Respondent, which arises out of an investment that 

Claimant has made in 2011 on the territory of Respondent. 

24 In its response, Respondent contested this Tribunal’s jurisdiction to hear the case, alleging 

that the dispute constitutes State-to-State arbitration.1 

25 Claimant contests this assertion and submits that this Tribunal has jurisdiction over the 

dispute. To that end, three arguments are put forward. First, Claimant qualifies for 

investment protection under ICSID AFR and CEPTA (A). Second, Claimant has standing 

before this Tribunal pursuant to Broches test (B). Third, Claimant is not a State-controlled 

entity (C). 

 

A. Claimant qualifies for investment protection under ICSID AFR and CEPTA 

26 Claimant is an investor within the meaning of ICSID AFR and CEPTA and its investment 

is protected by CEPTA. First, Claimant’s investment is covered by CEPTA (i). Second, 

Claimant has standing before this Tribunal as an investor (ii). 

 

i. Claimant’s investment is covered by CEPTA 

27 CEPTA provides the definition of an ‘investment’ in Article 9.1, explicitly indicating 

shares as an example of an investment.2 Hence, the Claimant’s investment, i.e. the 

acquisition of 85% stake in Caeli undoubtedly constitutes an investment within the 

meaning of CEPTA.  

 
1 Response to the Notice of Arbitration, ¶¶2-6. 
2 CEPTA, Article 9.1. 
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28 Claimant’s investment was protected by the 1994 Bonooru-Mekar BIT, concluded on 24 

August 1994. By signing CEPTA on 15 October 2014, parties to CEPTA decided to 

terminate the pre-existing 1994 Bonooru-Mekar BIT as well as all the rights and 

obligations derived thereof and submit investments made under the 1994 Bonooru-Mekar 

BIT to CEPTA.3 Therefore, Claimant’s investment is covered by CEPTA. 

 

ii. Claimant has standing before this Tribunal as an investor 

29 Under Article 9.1 of CEPTA,  

‘investor’ means (..) an enterprise with the nationality of a Party or 

seated in the territory of a Party that seeks to make, is making or has 

made an investment in the territory of the other Party. 

30 Accordingly, under art. 2 of ICSID AFR, ICSID may administer proceedings between a 

State and a national of another State. The term ‘national of another state’, pursuant to 

Article 1(6) of the ICSID AFR, means a person who is not, or whom the parties to the 

proceeding in question have agreed not to treat as, a national of the State party to that 

proceeding.  

31 Both cited provisions are broad in scope and do not exclude any entities on the ground of 

ownership or control. Moreover, there is no rule in international case law that permits 

exceptions in the absence of express provisions in treaties, as it would be inconsistent 

with general rules of international law on treaty interpretation.4  

32 The concept of ‘national’ should not be limited to privately-owned companies, but also 

embrace ‘wholly or partially government-owned companies’.5 According to the tribunal 

in CSOB v. Slovak Republic, this interpretation ‘has found general acceptance’.6 

33 Claimant is a company incorporated and constituted under the laws of Bonooru. It has 

made an investment in Respondent’s territory by acquiring an 85% stake in Caeli. 

34 For these reasons, Claimant qualifies for investment protection under ICSID AFR and 

under CEPTA. 

 

 
3 CEPTA, Article 1.6 
4 Wälde, p. 740, see also: Azaria. 
5 CSOB, ¶16. 
6 Ibid. 
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B. Claimant has standing before this Tribunal pursuant to Broches test 

35 Claimant has standing in these proceedings under Broches test. That is because Broches 

test is authoritative and should be applied by this Tribunal (i). Pursuant to it, Claimant 

qualifies for investment protection, since it has neither acted as an agent for Bonooru (ii), 

nor discharged an essentially governmental function (iii). 

 

i. Broches test is applicable 

36 As stated by Aron Broches, founding father of the ICSID Convention,  

‘…for purposes of the Convention, a mixed economy company or 

government-owned corporation should not be disqualified as a 

‘national of another Contracting State’ unless it is acting as an agent 

for the government or is discharging an essentially governmental 

function’.7 

37 This reasoning, dubbed the Broches test, has been applied on numerous occasions by 

arbitral tribunals8, which considered it authoritative. In Rumeli v. Kazakhstan, Professor 

Schreuer stated that: 

‘the best guidance on this issue [whether a State-owned entity satisfied 

the jurisdictional requirements of ICSID] is still that formulated by Mr. 

Broches in his 1972 Hague Academy Course: ‘In today’s world, the 

classical distinction, between private and public investment, based on 

the source of the capital, is no longer meaningful, if not outdated...’.9 

38 Therefore, this Tribunal should apply Broches test to determine whether Claimant has 

standing in the present dispute. 

 

ii. Claimant has not acted as a government’s agent 

39 A company is an agent of the State if it performs public functions on behalf of a state or 

one of its constituent subdivisions.10 What should be considered is the functioning of the 

company in the fact-specific context, not its corporate framework.11 Furthermore, 

 
7 Broches, pp. 354-355. 
8 CSOB, ¶17; BUGC, ¶33; Tatneft, ¶145-146. 
9 Rumeli Telekom, ¶292. 
10 BUCG, ¶21. 
11 BUCG, ¶39. 
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regarding the exercise of governmental functions, the focus must be on the nature of the 

activities, not their purpose.12 

40 Claimant is a commercial entity, operating independently on the air transport market.13 

Furthermore, Claimant plays no role in fulfilling the government’s obligation to ensure 

domestic travel for the citizens of Bonooru. 

41 Under Article 70 of Constitution Act of Bonooru, the government is required to ensure 

that every citizen may travel to and from its islands. According to Constitutional Court of 

Bonooru, ‘Article 70 imposes positive obligations on the State to enable citizens’ mobility 

through the archipelago’,14 i.e., the territory of the archipelagic Bonooru. The scope of 

the positive obligation stemming from the Constitution of Bonooru is limited to its 

domestic territory and does not extend to international travel.   

42 Admittedly, Claimant may be exercising governmental functions, but only with respect 

to domestic transport. This does not extend to its international activities, such as 

acquisition of the stake in Caeli. Therefore, by making the investment in the territory of 

Respondent, Claimant was acting independently and in not on behalf of the government 

of Bonooru. Consequently, Claimant was not acting as a government’s agent. 

 

iii. Claimant has not exercised an essentially governmental function 

43 The core of the notion of ‘essentially governmental function’ includes maintaining 

security and order, providing national security, providing economic assistance and public 

services. 

44 The investment made by Claimant, i.e., the acquisition of 85% stake in Caeli, has not 

been made in furtherance of any governmental functions. The right to travel of Bonoori 

citizens to and from its islands has already been ensured by the government. The right to 

internal travel of the citizens of Bonooru is guaranteed by the Royal Narnian, a leading 

global airline owned by Claimant.15 

 
12 CSOB, ¶20. 
13 SoUF, ¶10. 
14 Annex III, ¶56. 
15 SoUF, ¶10, 11. 
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45 The acquisition of Caeli was in no way dictated by the needs of the citizens of Bonooru 

but by the aim of expanding the Claimant’s market access to the Federal Republic of 

Mekar.16 Hence, the purpose of the investment was purely commercial. 

46 The mere fact that Claimant may act on behalf of the government with respect to domestic 

transport is insufficient to establish that it has acted in such capacity when making the 

investment on the territory of Respondent, since it concerned transport of an international 

character. 

47 Therefore, Claimant has not exercised any governmental functions by investing in Caeli.  

 

C. Claimant is not a State-controlled entity  

48 Even if the Tribunal decided not to apply Broches test, Claimant would nonetheless have 

standing in the present proceedings. That is because the government of Bonooru has no 

influence over Claimant’s functioning. Claimant operates as an independent, ordinary 

legal entity. Claimant is therefore subject to investor protection under CEPTA. 

49 Furthermore, Respondent alleges that Claimant exercises its functions under the 

entrustment and/or direction of the Bonoori government.17 This assertion is groundless. 

During 36 years of Claimant’s existence, the Bonoori government retained only minority 

shareholding. The government therefore lacked the power to exercise authority and 

control over Claimant’s functioning (i). In any case, the control that Bonooru may possess 

over Claimant is marginal and irrelevant (ii). 

 

i. Bonoori government lacked the power to exercise authority and control 

over Claimant’s functioning 

50 First, CEPTA lacks an autonomous definition of ‘control’. The term is also not specified 

in the ICSID Convention. In United Utilities case, the tribunal explained that  

‘[c]ontrol is a flexible concept, which can only be determined case by case in 

the light of the particular facts.’18 

 
16 SoUF, ¶23. 
17 Response to the Notice of Arbitration, ¶3. 
18 United Utilities, ¶336. 
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51 During 36 of 37 years of Claimant’s operations the Bonoori government retained only 

minority shareholding19 ranging between 31% to 38% of shares.20 It was not until 10 years 

after the investment was made that the Bonoori government acquired majority 

shareholding in Claimant.21  

52 As a minority shareholder, the Bonoori government was authorized to nominate one of 

its officials for the non-executive director position in Claimant.22 The government had no 

further power over Claimant.  

53 A non-executive director is one of eight members of the Board of Directors who does not 

hold a senior management position in the company. Non-executive directors typically 

provide oversight, scrutinize the performance of management etc. Their actions are 

limited to possibly initiating discussions, requesting explanations or inspection of the 

books. They do not possess any decision-making powers, and therefore thy cannot 

exercise power over the company. In Standard Chartered, the tribunal emphasized that  

‘passive ownership of shares in a company not controlled by the claimant, where 

that company in turn owns the investment is not sufficient [to confer the status 

of investor].’23 

54 Therefore, the Bonooru government exercised no power or control over Claimant’s 

functioning in the duration of the investment. 

 

ii. In any case, the government’s influence over Claimant was marginal and 

irrelevant 

55 If power to appoint a member of a Board of Directors was to be deemed influential on 

Claimant’s functioning, such influence should be deemed insignificant by this Tribunal.  

56 The possibility of Boonoru’s representatives to form a majority during shareholders’ 

meetings if other shareholders refrain from attending should be regarded as nothing out 

of the ordinary. Shareholders have the right, not the obligation, to attend such meetings, 

selecting the matters they want to have an influence on. Therefore, there are instances 

where different majorities are formed.  

 
19 SoUF, ¶¶9,10 
20 SoUF, ¶10. 
21 SoUF, ¶65. 
22 Articles of Association of Vemma, ¶152.4. 
23 Standard Chartered, ¶230. 
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57 Furthermore, even if a government could exercise a minor influence over a company’s 

functioning, this factor alone never precludes an arbitral tribunal’s jurisdiction.24 The 

same applies to the stake held by a government in a company. 

58 As found in CSOB,  

‘ownership or control alone will not disqualify a company under the relevant 

test from filing a claim with the Centre as a national of another Contracting 

State’.25  

59 Moreover, in BUCG the tribunal found to have jurisdiction even though the claimant was 

a publicly funded and wholly state-owned entity established by the government.26 

60 Even in cases where the government was ‘the ultimate decision maker for key 

management, operational and strategic decisions’ for the entity concerned, that was 

found to be too remote from the case facts to affect the jurisdiction of an arbitral tribunal.27 

That is because attention should be paid to the context-specific analysis of the commercial 

function of the investment.28 

61 In the case at hand, there is no real connection between the State of Bonooru and the 

investment. The acquisition of shares in Caeli was a purely commercial, profit-oriented 

operation, with no connection to governmental functions. Claimant purchased shares of 

a privatized entity and began implementing a strategy with a view of turning it into a 

profitable airline.29 

62 Therefore, any possible involvement of the government of Bonooru in Claimant’s 

functioning is unrelated to the investment in Respondent’s territory. It is therefore 

irrelevant to this Tribunal’s jurisdiction in the matter and does not preclude Claimant’s 

standing and its right to investor protection under CEPTA.  

63 Claimant has thus standing in these proceedings. 

  

 
24 CSOB, ¶18 
25 CSOB, ¶18. 
26 BUGC, ¶32. 
27 BUCG, ¶43. 
28 BUCG, ¶35. 
29 SoUF, ¶24, 28. 
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II THE TRIBUNAL SHOULD GRANT LEAVE TO CBFI SUBMISSION WHEREAS 

IT SHOULD REJECT THE SUBMISSION OF THE EXTERNAL ADVISORS TO 

THE CRPU 

 

64 CBFI and the External Advisors to the CRPU filed their respective written applications 

for leave to file a non-disputing party amicus curiae submission.30 

65 CBFI is a non-profit industry association that represents Bonoori investors, investing in 

the Greater Narnian region and internationally. CBFI is the national leader in public 

policy advocacy on national and international business issues.31  

66 External Advisors are members of Respondent's civil society engaged in the pre-closing 

phase of Claimant's acquisition of an 85% stake in Caeli. They acted as the advisors to 

Respondent's CRPU. External Advisors were remunerated from Respondent's budget.32 

67 Under CEPTA and ICSID AFR, the Tribunal is authorized, after consultation with the 

disputing parties, to accept and consider written amicus curiae submissions regarding a 

matter of fact or law within the scope of the dispute that may assist it in evaluating the 

submissions and arguments of the disputing parties from a person or entity that is not a 

disputing party but has a significant interest in the arbitral proceedings.33 The non-

disputing party submissions can be accepted as long as they meet certain formal and 

procedural requirements.34 

68 Respondent submitted under Article 9.20 (6) CEPTA that the Tribunal should apply in 

this dispute not only CEPTA and ICSID AFR but also the UNCITRAL Rules35 and 

therefore they should be applied. Accordingly, amicus submission must meet numerous 

requirements. 

69 First, among the formal requirements, CEPTA, UNCITRAL Rules and PO1 provide that 

the amicus application should describe the applicant, including, its membership and legal 

status, general objectives, and nature of its activities.36 

 
30 CBFI Application; EA Application. 
31 CBFI Application, ¶¶2-3. 
32 EA Application. 
33 CEPTA, Article 9.19(3); ICSID AFR, Article 41(3). 
34 CEPTA, Article 9.19(3). 
35 Mekar’s amici Response. 
36 CEPTA, Article 9.19(3); UNCITRAL Rules, Article 4(2)(a); PO1, ¶21. 
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70 Moreover, the application should disclose whether the applicant has any affiliation, direct 

or indirect, with any disputing party and identify any entity that has provided any financial 

or other assistance in preparing the submission.37 UNCITRAL Rules stipulate also that it 

should indicate any entity that has provided it with substantial assistance in either of the 

two years preceding the application.38 

71 Finally, the application should be dated and signed by the person filing the application 

and include the address and other contact details of the applicant.39 

72 Second, regarding the material requirements, the amicus submission should be useful to 

the tribunal, i.e., it should assist in the determination of a factual or legal issue related to 

the proceeding by bringing a perspective, particular knowledge or insight that is different 

from that of the disputing parties.40 

73 A submission is useful if its purpose is to help the tribunal arrive at a correct decision by 

providing it with expertise and perspectives that the parties may not have provided.41 The 

usefulness of an amicus curiae submission does not limit its contribution to new factual 

elements.42 The specificity of the NGOs’ core of specialization can suggest that the 

amicus’ legal arguments will be different than the ones made by the parties.43 

74 In the Biwater case, the tribunal decided that an entity that describes itself as a first and 

premier public interest environmental law organization in the country could be 

considered a source of a useful opinion to the Tribunal.44 

75 Third, the amicus curiae submission should address a matter within the scope of the 

dispute.45 An amicus curiae submission is considered addressing the matter within the 

scope of the dispute if the tribunal's decision could have a certain impact on the matter 

addressed by the amicus.46 

76 Furthermore, the fact that the amicus curiae and its counsels in Biwater were all seasoned 

legal practitioners with considerable experience inside legal processes at the national and 

 
37 Ibid; UNCITRAL Rules, Article 4(2)(b). 
38 UNCITRAL Rules, Article 4(2)(c). 
39 CEPTA, Article 9.19(3); UNCITRAL Rules, Article 4(2); PO1, ¶21. 
40 CEPTA, Article 9.19(3); UNCITRAL Rules, Article 4(3)(b); ICSID AFR, Article 41(3). 
41 InterAguas, ¶23. 
42 Suez, ¶20. 
43 Biwater I, ¶¶20, 50. 
44 Biwater I, ¶¶11, 50. 
45 CEPTA, Article 9.19(3); UNCITRAL Rules, Article 4(4)(d); ICSID AFR, Article 41(3). 
46 Suez, ¶18. 
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international levels was a sufficient basis to consider them in advance able to file a 

submission addressing the matter within the scope of the dispute.47 Moreover, as indicated 

the tribunals in the UPS and AES cases, amicus curiae cannot address in its submission 

any jurisdictional matters that were not objected by any party to the dispute and so remain 

outside of the scope of the litigation.48 

77 Fourth, the potential amicus curiae must have a significant interest in the proceeding.49 

To consider an interest significant it should be more than general. The general 

convergence of the potential amicus’ activity objectives with the subject-matter of the 

dispute cannot be considered a significant interest of the intervener.50 Similarly, for an 

NGO it is insufficient to justify an amicus submission on the grounds that it represents 

civil society or that it is devoted to certain public concerns.51 In the Glamis case, the 

potential negative impact of the award on the matters being of the petitioner’s interest 

was a sufficient reason to consider the amicus interest significant.52 

78 Additionally, the requirement of having a significant interest is especially met if the 

potential amicus pursues a public interest in close connection with the dispute. For 

example, in the Suez and Biwater cases, the disputes had the potential to affect basic 

public services to millions of people and that constituted a public interest.53 

79 Fifth, the applicable law sets certain requirements concerning the just administration of 

the proceeding, i.e., that the amicus’ submission should not disrupt the proceeding or 

unduly burden or unfairly prejudice either party.54 

80 The Tribunal should grant leave to the CBFI Application since it respects all the formal 

and material requirements (A) whereas it should reject the submission of the External 

Advisors as it fails to meet all the requirements stated by the applicable law (B). 

 

A. The Tribunal should accept the CBFI's submission  

 
47 Biwater II, ¶6.7.B1; Biwater I, ¶50. 
48 AES; UPS, ¶71. 
49 CEPTA, Article 9.19(3); UNCITRAL Rules, Article 4(3)(a); ICSID AFR, Article 41(3). 
50 Bernhard von Pezold, ¶61. 
51 Aguas Provinciales, ¶33. 
52 Glamis I, pages 4-5; Glamis II, ¶10. 
53 Suez, ¶¶3, 18; Biwater II, ¶50. 
54 CEPTA, Article 9.19(3); UNCITRAL Rules, Article 4(5); ICSID AFR, Article 41(3). 
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81 The Tribunal should grant leave to the CBFI Application as it meets all the formal 

requirements (i), it would be useful for the Tribunal (ii), it addresses the matter within the 

scope of the dispute (iii), CBFI has a significant interest in the dispute (iv) and its 

submission would not disrupt the proceedings nor unduly burden or unfairly prejudice 

either party (v). 

 

i. CBFI’s Application meets all the formal requirements  

82 CBFI’s application meets all the formal requirements. It duly describes the petitioner and 

assures that no third person has ever given it its assistance in the preparation of the 

submission.55  

83 According to the known facts, CBFI never received any significant assistance provided 

by a third party in two years preceding the Application. There exists also no risk that any 

of the members provided CBFI with any significant assistance, since their fee to CBFI is 

capped at 1500 BAK. 

84 Moreover, the CBFI Application discloses all potential affiliation with Respondent or 

Claimant.56 Furthermore, CBFI Application is evidently dated, signed, and includes the 

address and other contact details of CBFI.57 

85 Therefore, CBFI Application meets all the formal requirements. 

 

ii. CBFI Application would be useful for the Tribunal 

86 CBFI Application would be useful for the Tribunal. CBFI is an association established in 

2010 representing Bonoori investors in the Greater Narnian Region. The CBFI is the 

national leader in public policy advocacy on national and international business issues.58 

In 2014, CBFI members cumulatively invested USD 59 billion in the Greater Narnian 

region which indicates its significant experience in the matter of the foreign direct 

investment in the region.59 

 
55 CBFI Application, ¶¶2-3. 
56 Ibid, ¶¶6-7. 
57 Ibid. 
58 CBFI Application, ¶¶2-3. 
59 PO3, ¶11. 
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87 Moreover, CBFI members include businesses of all sizes, in all sectors of the economy.60 

CBFI provides to its members services such as training and capacity building activities, 

networking opportunities, and collective advocacy.61 It understands well the situation of 

the Greater Narnian business reality. 

88 CBFI would therefore provide to the Tribunal a reliable and useful opinion which will 

with high probability differ from those of the Parties. Hence, the CBFI Application would 

be useful for the Tribunal. 

 

iii. CBFI Application addresses a matter within the scope of the dispute 

89 CBFI Application remains within the scope of the dispute. In its Application, CBFI listed 

the matters it would like to address in its submission, i.a. the nature of activities of 

Bonoori state enterprises, standing of such enterprises before the Tribunal and the 

potential implications of the present case for the investment protection regime.62 All of 

these matters concern the status of SOEs before the arbitration tribunals which constitutes 

the core of the proceedings in the jurisdictional phase and remains within the scope of the 

dispute. 

90 Furthermore, the CBFI’s significant experience in legal advocacy indicates that it is likely 

to address in its submission only the matters within the scope of the litigation.  

91 Thus, the CBFI Application addresses the matter within the scope of the dispute. 

 

iv. CBFI has a significant interest in the present proceedings 

92 CBFI has a significant interest in the present proceedings, both private and public. 

93 CBFI’s private interest is to act in favor of its members, who rely on stable regulatory 

regimes guaranteed by an independent judicial system. It is within the members’ interest 

to ensure that Respondent treats the foreign investors fairly.  

94 Moreover, many of the CBFI members are SOEs. Tribunal's decision will impact the 

question of jurisdiction in cases of SOE-investors. Therefore, the CBFI members have a 

significant interest in the outcome of the dispute, particularly those which investing in 

 
60 CBFI Application, ¶3. 
61 PO3, ¶11. 
62 CBFI Application, ¶10. 
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Mekar.63 CBFI represents their position in the matter and thus has a significant private 

interest. 

95 Simultaneously, CBFI pursues a public interest. It acts in the interest of all the Greater 

Narnian countries. The SOE business model is very popular in the whole region. 

Arbitrarily depriving enterprises of the possibility to present their claims before arbitral 

tribunals only because of links to the authorities of their respective countries of origin 

constitutes a threat to the economy of the whole region. 

96 As the companies represented by the CBFI can be significantly impacted by the decision 

in the present case and as CBFI acts in the public interest of the whole Greater Narnia, its 

interest in the dispute should be considered significant. 

 

v. CBFI’s participation would not disrupt the proceeding nor unduly burden 

or unfairly prejudice either party 

97 CBFI’s participation would not disrupt the proceeding nor unduly burden or unfairly 

prejudice either party.  

98 Firstly, CBFI Application would be useful for the Tribunal. Therefore, it would not 

disrupt the proceedings, nor would it unduly burden the Parties since there would be no 

unnecessary prolongation of the process and all the additional costs concerning the 

amicus’ participation would be justified and necessary for the resolution of the dispute. 

99 Second, contrary to Respondent’s allegations, 64 CBFI is impartial and it does not 

prejudice any of the Parties. 

100 The fact that Claimant is CBFI member does not prejudice Respondent as Claimant has 

no significant power within CBFI and there exists no possibility that Claimant influences 

CBFI in any way. The financing model of CBFI is based on membership fees, the amount 

of which is fixed in advance and guarantees that no member offers the majority financing 

to CBFI.65 The payment of the fees gives no right to significantly influence the conduct 

of the organization. CBFI has its own budget and constitutes a separate legal entity. 

 
63 CBFI Application, ¶6. 
64 Mekar’s amici response,  
65 PO3, ¶11. 
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101 Moreover, there have already been many examples of arbitral proceedings where the 

organization within which one party to the dispute was associated acted as an amicus 

curiae. In the UPS case, the Chamber of Commerce wished to intervene as amicus to 

support its member, UPS, and was accepted in this role by the tribunal.66 In the Eli Lilly 

case another amicus, Canadian Chamber of Commerce, affiliated with claimant being its 

member was accepted as a non-disputing third party.67 The European Union also acted 

numerous times as an amicus in the proceedings where an EU member state was the 

respondent.68  

102 Similarly, the fact that Lapras Legal Capital is a CBFI member does not prejudice 

Respondent. 

103 The tribunals have already adjudicated on acceptance of amici who had certain 

professional connections with the parties to the dispute. As long as the amicus had no 

direct financial interest in the result of the litigation it could be accepted as a non-

disputing party. In the Biwater case, the tribunal accepted the brief of an NGO although 

it explicitly stated that it seeks to work with respondent in the area of their expertise.69 

104 Lapras Legal Capital is a company being a CBFI member and is advising Claimant on 

funding strategies with respect to its claim against Respondent.70 

105 Lapras, however, has no certain interest in the outcome of the present case. Lapras’ 

activities in relation to this dispute were restricted to advising Claimant in respect to 

potential litigation funding and funders. It is reasonable to assume that it has been paid 

for the services performed for Claimant. Its benefit did not depend on the outcome of the 

dispute. Even if Claimant succeeded, it would not provide any additional financial benefit 

to Lapras since it probably has already obtained its remuneration.  

106 Therefore, Claimant’s affiliation with CBFI does not prejudice Respondent. The Tribunal 

should thus accept CBFI Application, as it meets all the necessary formal and material 

requirements. 

 

 
66 UPS, ¶¶4, 9-10. 
67 Eli Lilly I; Eli Lilly II.  
68 AES; Electrabel; Micula. 
69 Biwater II. 
70 CBFI Application, ¶7. 
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B. The Tribunal should reject the amicus curiae submission of External Advisors 

107 The Tribunal should reject the amicus curiae submission of External Advisors as it fails 

to meet all the formal requirements (i) and exceeds the scope of the dispute (ii). Moreover, 

External Advisors have no significant interest in the dispute (iii) and their submission 

would unfairly prejudice Claimant (iv).  

 

i. External Advisors’ Application fails to meet the formal requirements 

108 External Advisors’ application lacks numerous formal requirements. Above all, it 

describes External Advisors briefly and incompletely. External Advisors present 

themselves as members of Mekari civil society, i.e., a non-governmental entity71 whose 

professional focus is investment banking,72 although they fail even to provide this 

society's name.73 Moreover, they fail to describe the core of their activity which is 

required by the applicable law. External Advisors only present briefly their activity within 

CRPU. All the other facts remain unknown. 

109 Furthermore, External Advisors fail to disclose their affiliation with any of the parties or 

to assure that no such connections exist.74 They also fail to supply any information on any 

entity that has provided them with substantial assistance in two years preceding the 

application. There is thus no certainty that the potential amici meet the requirements of 

impartiality. 

110 Regarding External Advisors’ known connections with Respondent, there is high 

probability that they received significant financial assistance from Respondent's public 

budget by CRPU which was not disclosed pursuant to Article 4(2)(c) UNCITRAL Rules. 

External Advisors were thus financed from Respondent's public budget. CRPU 

remunerated them with both a set fee and a success fee as a percentage of the sales price.75 

111 The financial resources coming from Respondent's public budget through CRPU could 

have constituted a significant part of the annual income of External Advisors. However, 

External Advisors failed to indicate whether the financing did not exceed the threshold of 

 
71 El-Hossen, pp. 9-10. 
72 EA Application. 
73 Ibid. 
74 Ibid. 
75 Ibid. 
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substantial assistance. Without having disclosed the level of financing from Respondent's 

public budget, External Advisors cannot be accepted by the Tribunal. 

112 Finally, the signature under EA Application raises justifiable doubts concerning the 

professional character of their activity. It lacks the indication of the professional function 

of the signatory. Tt also contains a name of an unknown company. Above all, it is the 

email address that raises doubts concerning External Advisors. The address 

meangirl123@gmail.com not only uses an unprofessional email domain but also suggests 

the possibility of fraud as we have no indication of its owner.76 

113 In the Aguas Provinciales case, the tribunal refused to grant leave to an amicus curiae 

submission of a foundation who did not provide the sufficient information on 

qualification of its leadership and activities in which it had been engaged.77  

114 All the above facts not only constitute the formal mistakes in EA Application but also 

deprive the Amici of credibility. This cannot be accepted as the parties to the dispute 

would have to bear the costs of the participation of an amicus which gives no guarantee 

of its professionalism. 

115 Therefore, EA Application fails to meet the required formal requirements. 

 

ii. External Advisors’ submission exceeds the scope of the dispute 

116 EA Application fails to address any jurisdictional matters that were not raised by either 

Party and thus remaining outside of the scope of the proceedings.  

117 In the AES case, the tribunal decided that the European Commission could not address 

jurisdictional issues which had not been raised by the respondent.78 

118 In the case at hand, the External Advisors contested the Tribunal’s ratione legis 

jurisdiction.79 This argument concerns the jurisdictional issues and has not been raised by 

either party. Therefore, EA Application cannot be deemed to remain within the scope of 

the dispute. 

 
76 Ibid. 
77 Aguas Provinciales, ¶33; El-Hossen, pp. 126-127. 
78 AES; UPS, ¶71. 
79 EA Application. 
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119 Furthermore, the logic of presuming in advance the ability of amicus to address matters 

within the scope of the dispute, based on significant experience in legal matters,80 cannot 

be applied in the present case. External Advisors failed to address the matters within the 

scope of the dispute in their Application. Having made such grave formal mistakes at the 

stage of application, the External Advisors will likely exceed the scope of the dispute also 

in their full submission. 

120 Therefore, the Tribunal should find External Advisors’ argumentation to exceed the scope 

of the dispute and consequently reject EA Application. 

 

iii. External Advisors have no private interest in the dispute 

121 External Advisors have no significant interest in the present case. 

122 To consider an interest significant it should be private and more than general.81 Moreover, 

the particular private interest can be supported by a significant public interest i.e., when 

an amicus acts in protection of basic public services offered to a large group of people.82 

123 The general interest of External Advisors in the dispute cannot be considered a private 

one, and therefore, it cannot be recognized as significant. External Advisors pursue 

neither public interest. 

124 Firstly, the interest must be more than general to be considered significant. The general 

convergence of the potential amicus’ activity objectives with the subject-matter of the 

dispute cannot be considered a significant interest of the intervener in the proceeding.83 

External Advisors have no particular interest but only a general one i.e., they run the 

activity in promoting fair business practices in Mekar.84 

125 Similarly, for a non-governmental organization, it is not enough to justify an amicus 

submission on the general grounds that it represents civil society or that it is devoted to 

certain public concerns.85 

 
80 Memorial, ¶56; Biwater II, ¶6.7.B1; Biwater I, ¶50. 
81 Schliemann. 
82 Suez, ¶¶3, 18. 
83 Bernhard von Pezold, ¶61. 
84 EA application. 
85 Aguas Provinciales, ¶33. 
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126 Here, External Advisors failed to provide any particular private interest, but only a general 

one concerning the economic situation of the region. This cannot be considered a 

particular petitioner’s interest.  

127 Secondly, External Advisors pursue no public interest. The public interest allegedly 

protected by the amicus is the fight against bribery in Mekar.86 However, it is publicly 

known that the public perception of corruption in Mekar is neutral since this is considered 

a friendly custom that is a part and parcel of doing business.87 Such a situation does not 

fulfill the premises of public interest as it is not acting in protection of basic public 

services offered to a large group of people that the dispute would have the potential to 

affect. 

128 As External Advisors have only general interest in the present case and pursue no public 

interest, they do not have a significant interest in the dispute. 

 

iv. External Advisors’ submission would prejudice Claimant 

129 The EA Application would prejudice Claimant. According to the applicable law and the 

principle of equality of the parties to the dispute, the tribunal is obliged to accept only 

such amicus submissions that do not spoil that equality.88 For instance, tribunal in 

Bernhard von Pezold case rejected certain amicus submissions of the entities prejudiced 

towards one of the parties.89 

130 In the case at hand, EA Application assumes that Claimant’s rights to Caeli were obtained 

illicitly through bribery.90 However, Claimant has never been subject to criminal 

proceedings initiated by Respondent nor elsewhere. The accusation by External Advisors 

demonstrates therefore only their severe prejudice towards Claimant. 

131 Therefore, acceptance of EA Application would drastically worsen Claimant’s position 

in the proceedings. If the Tribunal accepted EA Application, Claimant would be deprived 

of any procedural possibility to oppose such unbalanced and unsubstantiated position. 

The Tribunal should thus reject EA Application. 

 
86 Ibid. 
87 PO3, ¶13. 
88 CEPTA, Article 9.19(3); ICSID AFR, Article 41(3); Methanex, ¶26; Scherer & Prasad & Prokic. 
89 Bernhard von Pezold, ¶62. 
90 EA Application. 
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132 In conclusion, the submission of External Advisors fails to meet all the necessary 

requirements, both formal and substantive. It should therefore be rejected by the Tribunal.  

133 To conclude, the Tribunal should grant leave to the CBFI Application, as it meets all the 

formal and material requirements set by CEPTA, UNCITRAL Rules and ICSID AFR. 

Claimant further submits that the Tribunal should reject the EA Application, as it fails to 

meet the afore-mentioned requirements. 
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PART TWO: MERITS 

 

III RESPONDENT HAS BREACHED THE OBLIGATION OF FAIR AND 

EQUITABLE TREATMENT THUS VIOLATING ARTICLE 9.9 OF CEPTA 

 

134 In its dealings with Claimant, Respondent has let its political bias influence its 

administrative, legal, and judicial proceedings. Respondent's political orientation against 

foreign investors with a foreign-state ownership such as Claimant has caused it to 

repeatedly breach its obligation of fair and equitable treatment stemming from Article 9.9 

of CEPTA. Respondent has adopted measures which were arbitrary and discriminatory, 

simultaneously denying Claimant the right to judicial protection. Respondent treated 

Claimant coercively and abusively. All these measures taken together amounted to a 

concerted campaign against Claimant. Therefore, the Tribunal should find that 

Respondent’s actions were in breach of Article 9.9 of CEPTA and order Respondent to 

pay USD 700 Million. 

135 Article 9.9 of CEPTA provides a Minimum Standard of Treatment of the investor by 

Respondent as the host country.  

136 Despite being called the ‘Minimum Standard of Treatment’, Article 9.9 features a 

combined FET clause that also involves full protection and security.91 The standard of 

investor protection should therefore be understood particularly broadly.92  

137 The FET standard is defined in Article 9.9 (2):  

‘A Party breaches the obligation of fair and equitable treatment 

referenced in paragraph 1 if a measure or measures constitute: 

(a) denial of justice in criminal, civil or administrative proceedings;  

(b) fundamental breach of due process, including a fundamental breach 

of transparency, in judicial and administrative proceedings;  

(c) arbitrary or discriminatory conduct;  

(d) abusive treatment of investors, such as coercion, duress, and 

harassment’93 

 
91 Reinisch & Schreuer, p. 263. 
92 OKO v. Estonia, ¶238; Mann, pp. 241,244, Azurix, ¶361 
93 CEPTA., Article 9.9(2). 
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138 For the breach of the obligation of Article 9.9 to occur, it is sufficient that only one 

condition set in 9.9 (2) (a)-(d) is met. In the case at hand, however, measures undertaken 

by Respondent’s fulfil the premises of all the aforementioned points.  

139 Measures adopted by Respondent were coercive and abusive, forming cumulatively an 

abusive concerted campaign (A). Furthermore, Respondent’s actions were arbitrary and 

discriminatory (B). Additionally, Respondent’s measures failed to allow Claimant due 

process, which subsequently led to denial of justice in court proceedings (C).  

140 The Tribunal will find that Respondent’s repetitive and continuous actions of 

administrative, judicial, and regulatory character constituted a blatant breach of its 

obligations towards Claimant, violating the standard of fair and equitable treatment set in 

CEPTA. 

 

A. Measures adopted by Respondent were coercive and abusive, forming 

cumulatively abusive concerted campaign 

141 Respondent has breached the fair and equitable treatment standard by abusive acts such 

as duress and harassment obstructing Claimant’s investments daily operations and 

ultimately coercing Claimant into selling its stake in the investment to Respondent. 

142 Tribunals have deemed a measure abusive if it was not in compliance with principles of 

international law such as good faith, non-discrimination, and proportionality.94 Three 

important forms of abusive acts are harassment, duress, and coercion, all listed in Article 

9.9 of CEPTA. These acts in combination with acts of other branches of host states’ 

activities, if serving a unified purpose, may amount to a conspiracy or concerted 

campaign.  

143 Harassment is described in the leading Pope & Talbot case95 in which a government 

regulatory body used measures deemed as burdensome, confrontational, and aggressive.96 

The tribunal found that Canada has treated the investor unfairly, denying reasonable 

requests for pertinent information and requiring it to incur unnecessary expenses, and 

causing disruption and a loss of investor's reputation.97  

 
94 Blake, p.138 
95 Pope & Talbot. 
96 Dolzer & Schreuer, p. 159. 
97 Pope & Talbot v Canada, ¶181. 
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144 Coercion manifests itself as purely unilateral, forceful acts of the host state that aim to 

impose a specific duty or behavior of an investor, and against which the investor has no 

effective defense due to state authority.98 Examples of this are found in the Tecmed case,99 

where the denial of a permit’s renewal was found to be a measure of coercion as it resulted 

in a necessity of complete relocation of the business. The Total case100 featured a forceful 

and detrimental exchange of receivables for shares. Such conduct, since it had no 

justification in market conditions, was found to be an infringement of FET.101  

145 The most severe form of abusive treatment of an investor, however, is what the tribunals 

refer to as conspiracies or concerted campaigns.102 Concerted campaigns refer to specific, 

organized conduct that aims to destroy or frustrate the investment.103 This conduct 

includes, among other - ‘criminal or other fines, interfering with, obstructing or 

preventing daily business operations’.104 Those incidents must be ‘repeated and 

sustained’105 and ultimately aim to ‘take away legitimately acquired rights’.106 Ultimately, 

a conspiracy can be ascertained when tribunals, having taken single instances of abusive 

treatment or other breaches of FET standard, see in their ‘record as a whole’ a common 

intentionality or purpose.107 

146 In the case at hand, Respondent’s series of abusive actions conducted by various branches 

of the government cumulatively coerced Claimant to sell its stake in Caeli to Respondent. 

They constituted several individual breaches of the Article 9.9(d) of CEPTA, 

cumulatively amounting to a ‘conspiracy and concerted campaign’.  

147 The pursued aim of Respondent was frustration of Claimant's investment and its 

subsequent re-nationalization (i). This has achieved due to the cumulative actions by: 

CCM through its abusive restriction and obstruction of Caeli's operations (ii) and Mekar 

Airservices coercing Claimant into selling its stake of Caeli (iii). Respondent's courts 

enabled the frustration of Claimant's investment by refusing Claimant judicial protection 

 
98 UNCTAD, p. 82-83, McLachlan & Shore & Weiniger, ¶¶. 7.127, 7.225. 
99 Tecmed. 
100 Total; 
101 Total, ¶338. 
102 UNCTAD, p. 82. 
103 Glamis III, ¶1087 - ¶542; Waste, ¶138. 
104 UNCTAD, p. 83. 
105 Eureko v. Poland, ¶237. 
106 PSEG v. Turkey, , ¶245. 
107 GAMI v. Mexico, ¶97. 
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(iv) Lastly, Respondent's ‘record as a whole’ demonstrates a common intentionality or 

purpose (v). 

 

i. Respondent's aim was frustration of Claimant's investment and its 

subsequent re-nationalization 

148 Continuous and repeated breaches of the FET standard started after Respondent's 

Labourer’s Party of Mekar regained power in 2017 due to an economic and currency 

crisis.108 The LPM blamed the crisis on privatization processes,109 declaring their planned 

reversal. This was followed by re-nationalization of several enterprises in the tourism 

sector. Claimant had acquired its investment 6 years earlier, in said privatization 

processes. 

149 The currency crisis and rising inflation, arguably induced by Respondent itself, made it 

impossible for Claimant and other airlines to secure a stable stream of revenues,110 forcing 

them to denominate services in USD. The LPM, however, only one month after regaining 

power, obliged all entities to denominate all goods and services exclusively in MON, 

disregarding previous exemption given to the airline sector.111 Respondent rendered it 

impossible for airline companies to continue their operations, making them fully 

dependable on Respondent’s financial support and further administrative decisions. This 

support Respondent would grant based on its own political preferences, pursuing the aim 

of re-nationalization of Claimant's investment.112  

 

ii. Competition Commission of Mekar permanently obstructed and restricted 

Caeli's operations 

150 CCM has continuously obstructed Caeli's operations by imposing burdensome, 

unnecessary measures that restricted Caeli's daily operations and ultimately prevented 

Caeli's further functioning. Firstly, CCM launched the First Investigation disregarding an 

explicitly phrased legal requirement for such action. Article (2) of Respondent’s MRTPA 

states that for CCM to have power to open an investigation, the subject corporation must 

 
108 SoUF, ¶41. 
109 SoUF, ¶41. 
110 SoUF, ¶40. 
111 SoUF, ¶42. 
112 See further below. 
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obtain a market share greater than 50%. Claimant’s investment enjoyed only a 43% 

market share.  

151 CCM circumvented the fact that Claimant’s investment’s market share was 7% points 

lower than the required threshold, by composing it with another airline’s market share, 

and thus inflating the compounded share to over 50%.  

152 Furthermore, CCM imposed airfare caps on Caeli as an interim measure, to prevent it 

from gaining supra competitive profits.113 The airfare caps were pegged to the official 

inflation rate calculated once a year by the Central Bank of Mekar.114 However, after the 

currency crisis ensued and Respondent obliged the service providers to denominate 

services exclusively in MON, the airfare caps have de facto started to serve a different 

purpose. The caps prevented Caeli from raising its fares with rising inflation.115 This, 

especially considering the specificity of the airline sector where flights are paid for 

months before services take place, directly endangered the viability of Claimant’s 

investment, and significantly restrained its further operations.116 The caps did not reflect 

the volatility of the constantly changing market conditions,117 preventing Caeli not from 

earning supra competitive profits but any profits at all. They have thus become 

burdensome, preventing daily operations of Caeli; unnecessary, as they did not serve their 

initial purpose; and unjustifiable by the market conditions. 

153 Therefore, Claimant sought firstly the alleviation of airfare caps by CCM, as the caps no 

longer served the anti-competitive purpose, or alternatively, a more regular and frequent 

revision of the inflation rates by the Central Bank, so that the airfare caps would be 

applied reasonably to the existing market conditions. Both of Claimant’s requests were 

refused. CCM denied the removal or adaptation of the airfare caps. The Central Bank 

failed to even consider Claimant’s request.  

154 Moreover, having concluded First Investigation against Caeli, CCM imposed a fine of 

MON 150 Million.118 Having concluded the Second Investigation, the CCM imposed 

another fine of MON 200 Million.119 These fines served as grounds for Respondent’s 

 
113 SoUF, ¶37. 
114 SoUF, ¶43. 
115 SoUF, ¶42. 
116 SoUF, ¶42. 
117 SoUF, ¶42. 
118 SoUF, ¶45. 
119 SoUF, ¶49. 
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governmental Information and Credit Rating Agency to give Claimant’s investment a 

CCC+ rating. This in turn was invoked by Respondent’s State-controlled bank, First 

National Phenac, as justification for offering Caeli a credit line at an inflated interest 

rate.120 Furthermore, Caeli’s attempts to enter into negotiations concerning potential aid 

measures with the Secretary for Civil Aviation were rejected.121 The CCM also retained 

the unrevised airfare caps throughout the duration of both investigations (2 years) and 

later, until Claimant’s investment’s and another airline's combined market share would 

drop below 40%.122 

155 Obstruction of Caeli's operations for the total duration of three years by maintaining the 

unrevised airfare caps followed by imposition of undeserved fines must be deemed 

unreasonable, unnecessary, and thus coercive and harassing. CCM rendered Caeli's 

financial viability fully dependent on Respondent’s financial support and its further 

administrative and judicial decisions. 

 

iii. Respondent's actions through Mekar Airservices were coercive and abusive  

156 When Claimant first decided to sell its stake in Caeli and secured a bona fide third-party 

offer, it communicated the terms thereof to Mekar Airservices which is fully controlled 

by Respondent and whose actions are attributable thereto. Respondent rejected the offer, 

filing a request for arbitration, seeking the third-party offer to be deemed invalid.123 As 

demonstrated in an impartial Report produced by a non-profit organization, Respondent 

bribed the sole arbitrator to obtain a favorable award.124 In view thereof, the Supreme 

Court at the seat of arbitration, has set aside the award, in its opinion ‘tainted with 

corruption’ and thus ‘against the public policy’ of the state of seat of arbitration.125  

157 Respondent was aware that Claimant did not dispose of sufficient means to continue 

operation of Caeli under conditions created by Respondent. Respondent was also 

conscious of the fact that the price secured by Claimant was too high for Respondent to 

bear.126 Therefore, pursuing the objective of re-nationalization of Caeli Respondent 

 
120 SoUF, ¶51. 
121 SoUF, ¶53. 
122 SoUF, ¶49. 
123 SoUF, ¶57. 
124 Annex XII. 
125 SoUF, ¶61. 
126 PO3, ¶4. 
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illegally invalidated the third party’s bid and acquired Claimant’s stake at a price almost 

two times lower. The Tribunal should therefore find that Respondent’s action of bribing 

a sole arbitrator to prevent Claimant from selling its investment to a third party, while 

subjecting Claimant to financial constraints amounted to financial duress, abuse, and 

coercion.  

 

iv. Respondent's courts enabled the frustration of Claimant's investment by 

refusing Claimant judicial protection 

158 Claimant was also continuously denied the protection of its right through an effective 

judicial review, which is elaborated in section (C) below, and was met with a blatant 

disregard of a due judicial process.  

159 When Caeli sought non-enforcement of the corrupted award, both the High Commercial 

Court of Mekar and later the Superior Court of Mekar failed to review evidence of 

corruption presented by Caeli.127 The latter Court also failed to consider evidence against 

enforcement of the award that has been set aside at the seat of arbitration.128 Furthermore, 

Caeli’s appeal of the Court’s ruling has been dismissed.129  

160 The Commercial Court invoked a statement of Respondent’s Ministry of Home Affairs, 

discrediting CILS, as grounds for refusing the review of evidence.130 The judicial branch 

has thus strictly followed the executive branch of Respondent. Moreover, Caeli’s 

deprivation of any effective defense against continuous, purely unilateral, forceful 

measures imposed by Respondent and illegal acts towards Claimant fulfills the 

prerequisites of coercing Claimant into selling its stake in Caeli.  

 

v. Common intentionality or purpose of Respondent's actions is evident  

161 In hindsight, it is evident that measures imposed by different branches of Respondent 

were aimed at enabling the re-nationalization of Caeli and therefore should be deemed a 

concerted campaign. 

 
127 SoUF, ¶62. 
128 SoUF, ¶61. 
129 SoUF, ¶61. 
130 Annex XIV.  
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162 After all possibilities of legal recourse failed, Claimant sold its stake to Respondent for 

an unreasonably low price of USD 400 Million.131 Surprisingly, all punitive and 

restrictive measures imposed by Respondent have then immediately been dropped.132 The 

Ministry of Civil Aviation, acting with CCM’s authorization, infused capital in Caeli.133 

CCM also forewent both fines until such time as its financial recovery was complete.134 

In return, the appeal against CCM’s decision about retaining unrevised airfare caps was 

dropped.135 Caeli also received an infusion of capital, as well as tax breaks for the 

following years due to an order from Respondent’s Tax Authority. Caeli was also granted 

restructuring deals with the two largest banks in Mekar. 

163 Respondent has achieved what it had declared in the first place – the re-nationalization of 

the tourism sector, including Caeli. The actions by different entities controlled by 

Respondent enabled, supported, and strengthened one another pursuing a common 

objective. They interfered with, obstructed, and prevented daily operations and long-term 

development of Caeli. They were repeated and sustained, encompassing multiple 

individual breaches of the FET standard, including harassment, duress and coercion, 

denial of justice, and arbitrary and discriminatory measures, ultimately leading 

Claimant’s loss of its legitimately acquired rights.  

164 This Tribunal should thus find that actions of Respondent, constituting individually 

breaches of the FET standards, amounted cumulatively to an abusive concerted campaign.  

 

B. Respondent's actions were arbitrary and discriminatory  

165 In its dealings with Claimant, Respondent’s conduct was also arbitrary and 

discriminatory, thus breaching the obligation contained in Article 9.9.2 (c).  

166 The obligation of fair and equitable treatment of foreign investors prohibits any arbitrary 

or discriminatory conduct. As found by the tribunals in Alghanim v. Jordan136 and CMS 

v. Argentina,137 every act that is arbitrary or discriminatory in nature is conflicting to fair 

and equitable treatment since both categories are accepted elements of said standard. 

 
131 SoUF, ¶63. 
132 SoUF, ¶64. 
133 SoUF, ¶64. 
134 SoUF, ¶64. 
135 SoUF, ¶64. 
136Alghanim, ¶240. 
137CMS, ¶180. 
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These both standards share common ground, relating to notions of impartiality, fairness, 

equality, and equity, as decided in National Grid vs Argentina.138 They must be, however, 

accorded their own significance and scope,139 especially when separated by the word "or" 

in an investment treaty, as is the case in CEPTA. Therefore, for the breach of Article 9.9© 

to occur, it is sufficient if only one of the standards is violated. In the case at hand, 

however, Respondent’s actions were both arbitrary (i) and discriminatory (ii).  

 

i. Respondent’s conduct was arbitrary 

167 Respondent implemented numerous measures which, lacking a rational justification and 

a legal basis, affected Claimant’s investment.  

168 In international investment law, arbitrariness is perceived as actions of the authorities that 

have no grounds in law, common sense, or equity, but are founded on prejudice or 

preference rather than on reason of fact.140 Furthermore, in the LG&E case the tribunal 

defined arbitrary measures as those that affect the investments of nationals of the other 

Party without engaging in a rational decision-making process.141 Therefore, every act 

directed to the investor in which the authorities behave in a way that has no substantiation 

in objective criteria, deriving from the legal system, could be regarded as arbitrary.142  

169 Furthermore, when considering a potential conflict between state’s regulatory freedom 

and need for investor’s protection from arbitrary acts, the Tribunal in AES143 stated: 

‘[A] rational policy is not enough to justify all the measures taken by a 

state in its name. A challenged measure must also be reasonable. That 

is, there needs to be an appropriate correlation between the state’s 

public policy objective and the measure adopted to achieve it.’144 

170 Therefore, a rational policy of the host state cannot justify unreasonable measures, 

implemented based on a preference and not a rational decision-making process. Such 

measures fulfill the criteria of arbitrariness.  

 
138 National Grid.  
139 Dolzer & Schreuer, p. 191. 
140 Lauder v. Czech Republic, ¶221. 
141 LG&E.  
142 Dolzer & Schreuer, p. 193. 
143 AES, ¶¶10.3.12-10.2.13. 
144 AES ¶¶10.3.7-10.3.9. 
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171 In the case at hand, the Tribunal shall find multiple instances in which Respondent acted 

arbitrarily, enacting laws and decisions based on its preference rather than the law. 

172 Firstly, as mentioned above, CCM ignored the explicitly phrased requirement, which had 

to be satisfied for CCM to have the power to open an investigation. As explained above, 

CCM arbitrarily reinterpreted the expressly worded prerequisite contained in a binding 

regulation, inflating Caeli's market share to match the required threshold of 50%. CCM’s 

reinterpretation of the meaning of “market share of a corporation” must be deemed an 

arbitrary act.   

173 Secondly, CCM also acted arbitrarily when issuing the decisions: a) formulating fines for 

Claimant and b) refusing the adjustment of the interim measure to the existing inflation 

rate, and c) requiring Claimant’s investment to have a composed market share below 40%. 

These actions are attributable to Respondent as CCM is its organ as stipulated in 

MRTPA.145 

174 Each of those measures must be deemed arbitrary as they were implemented without a 

rational decision-making process and contrary to the law binding Respondent, namely the 

MRTPA, which state that: 

‘In determining the amount of an administrative monetary penalty, the 

Tribunal shall consider any evidence of the following:  

(...) (b) the gross revenue from sales affected by the practice;  

(...) (d) the financial position of the person against whom the order is 

made; 

(e) the history of compliance with this Act by the person against whom 

the order is made; (...)” [emphasis added]’146 

175 The rule for CCM in determining the fines is obligatory, as demonstrated by the word 

“shall”. CCM, however, having concluded the First and Second investigations, imposed 

sanctions amounting to MON 350 Million on Claimant’s investment147, failing to 

consider any of the mitigating or calculation factors contained in MRTPA, such as Caeli’s 

previous compliance with the interim measure, the diminished sales from previous years, 

or Caeli's financial position. The imposition of fines and their amount should therefore be 

deemed an arbitrary act. 

 
145 Annex V. 
146 Ibid. 
147 SoUF, ¶45. 
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176 Lastly, Respondent’s actions through CCM were directly aimed at forcing Claimant to 

lower its market share. Article 9.5 of CEPTA provides, that  

‘A Party shall not impose, or enforce the following requirements, or 

enforce a commitment or undertaking, in connection with the (...) 

conduct, operation, and management of any investments in its territory 

to: (...) (b) achieve a given level or percentage of domestic content.’ 

177 Therefore, Respondent cannot regulate investors’ shares in its domestic market. Under 

the MRTP Respondent, has the power to prohibit abuses of dominant market position, but 

not to prevent a company from having a dominant position. Imposing measures aiming at 

lowering Claimant’s market share significantly below what is considered to be a dominant 

position148 constitutes therefore an arbitrary act. Especially in the context, where forcing 

Caeli to lower its market share allowed Respondent to purchase it for a price, which 

Respondent could afford.149 

178 Hence the Tribunal should find that Respondent’s measures, affecting Claimant’s 

investments without having engaged in a rational decision-making process, were 

arbitrary.  

 

ii. Respondent’s measures were discriminatory 

179 Furthermore, Respondent’s conduct towards Claimant was also discriminatory.  

180 Discrimination in international law is understood as appliance of differing treatment to 

parties in similar circumstances. The standard is objective, detached from any 

comparisons to different investors and investments that do not meet the same criteria.150 

181 For an action to be deemed discriminatory, it does not need to violate domestic law, since 

domestic law can contain a provision that is discriminatory towards foreign 

investment.151 Rather, it needs to be based on an unjustifiable distinction. In Saluka v. 

Czech Republic, the tribunal found that the state’s conduct of granting financial aid to one 

competitor while rejecting the similar aid to another was discriminatory, because: 

‘a foreign investor (...) is entitled to expect that the host state will not 

act in a way that is manifestly inconsistent, non-transparent, 

 
148 Whish & Bailey, p.73 
149 PO3, ¶4. 
150 BG Group, ¶357. 
151 Lauder v. Czech Republic. 



 

36 

 

unreasonable (...), or discriminatory (i.e., based on unjustifiable 

distinction).’ 

182 Furthermore, according to the tribunal in Siemens: 

‘[t]he Tribunal concurs that intent is not decisive or essential for a 

finding of discrimination, and that the impact of the measure on the 

investment would be the determining factor’.152  

183 It is therefore essential to demonstrate the discriminatory character of the measure, not a 

discriminatory intention.  

184 CEPTA protects investors against discriminatory, unjustifiable distinctions by including 

a precise definition of an investor.  

185 In the explicitly provided definition of an investor, binding for Respondent, the only 

identifying points of an investor-enterprise is that it is organized under the laws of one of 

the Parties and that it conducts substantial business activities in the territory of the 

Party.153 There are no other differentiating factors. Therefore, there exists no legal basis 

for differentiating investors based on their shareholding structure. Any such 

differentiation should thus be perceived as discrimination.  

186 In the case at hand, Respondent’s declarations and actions towards Claimant were based 

on unjustifiable distinction, discriminating against foreign state-owned enterprises. 

187 Firstly, Respondent rejected Claimant’s application for subsidies based on the Executive 

Order 9-2018, which granted subsidies to airlines as an attempt to alleviate some of the 

airline industry’s concerns.154 Respondent failed to provide any reasons for the dismissal. 

Only Caeli and one other airline, also owned by a foreign state, were denied subsidies by 

Respondent.155 Two other foreign airlines owned by holding groups were granted 

subsidies under the Executive Order, despite having received subsidies from their home 

States greater than Caeli.156 Furthermore, it is not integral to prove Respondent’s 

discriminatory intention. It only matters that Respondent’s denial of subsidies was based 

on legally unjustifiable distinction. The Tribunal should thus find that denying financial 

aid was a discriminatory act. 

 
152 Siemens. 
153 CEPTA, Article 9.1 
154 Annex VIII. 
155 SoUF, ¶47. 
156 SoUF, ¶46. 
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188 Secondly, Respondent’s deputy Minister of Transportation differentiated in an interview 

between investors that are privately-owned and those owned by a foreign state. He further 

implied that Respondent will decline support to the latter.157 This statement has proven to 

be consistent Respondent’s actions. 

189 Respondent had no right to apply such different standards of behavior. Nor did it have the 

right to apply the differentiation to its administrative or executive decisions. The Tribunal 

should thus find that Respondent has violated the Article 9.9 (2) (c) of CEPTA.  

 

C. Respondent's measures failed to allow Claimant due process, which 

subsequently led to denial of justice in court proceedings  

190 Besides repeated breaches of due process by administrative and executive organs of 

Respondent, also its courts have violated the rights of Claimant secured by CEPTA by 

denying it access to fair judicial process.  

191 Denial of justice is perceived as traditionally one of the most common mistreatments of 

aliens creating state liability.158 It cannot be attributed to ordinary mistakes of the 

judiciary, but to more significant, systemic violations by the judiciary organs of a state.159 

This standard is most often perceived as lack of respect to procedural fairness, as 

understood in the countries that abide by the rule of law.160 It must be perceived as ‘fact-

specific’, but with generally recognized principles.161 

192 Denial of justice can take various forms such as refusal of the court to entertain a suit, 

subjecting it to undue delay, administering justice in a seriously inadequate way or clear 

and malicious misapplication of the law.162 This applies to all stages of the judicial 

process, encompassing the right to bring a claim, a right to fair treatment during the 

proceedings and the right to an appropriate decision at the end.163  

193 Furthermore, host countries are under an obligation to establish a judicial system that 

allows an effective exercise of substantive rights granted to investors,164 ensuring that 

 
157 SoUF, ¶46. 
158 Paulsson, p. 38. 
159 Sornarajah, p. 340. 
160 Salacuse, p. 241. 
161 Dolzer & Schreuer, p. 180. 
162 Azinian, ¶462 
163 Dolzer & Schreuer, p. 179. 
164 Ibid., p. 180. 
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whenever a foreign investor has been subject to a seriously unlawful act, appropriate 

measures will be taken to ensure that justice is done.165 

194 Such a system must meet a procedural minimum standard, encompassing freedom to 

bring any action, adduce evidence, lodge appeals on a footing of equality with nationals 

of the country. In the case Rumeli v. Kazakhstan the Tribunal found that: 

‘[A] court procedure which does not comply with due process is in 

breach of the duty. (…) A breach of the standard can also be found 

when the decision is so patently arbitrary, unjust or idiosyncratic that 

it demonstrates bad faith.’166 

195 As stated in Siag,  

‘[t]he concepts of ‘due process’ and ‘denial of justice’ are closely 

linked. A failure to allow a party due process will often result in denial 

of justice.’168 

196 Therefore, a breach of due process will oftentimes be a steppingstone leading to a denial 

of justice.  

197 Lastly, infringements of the FET standard by courts are undoubtedly attributable to the 

host state169.  

198 In the case at hand Respondent has followed the patterns described in Azinian and Siag 

by continuously infringing upon the standard of due process in administrative and 

executive decisions. This in turn has led to continuous denials of justice.  

 

i. Breach of due process by the CCM led to denial of justice by Respondent's 

court  

199 As demonstrated above, the CCM launched the First Investigation arbitrarily and in 

breach of due process.170 This arbitrary act ultimately led to denying Caeli justice.  

 
165 Dolzer & Schreuer, p. 181; Wena Hotels ¶84. 
166 Rumeli Telekom, ¶653. 
168 Siag v. Egypt,¶176. 
169 Dolzer & Schreuer, p. 181. 
170 SoUF, ¶36. 
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200 CCM’s arbitrary calculation of Caeli's market share, was in open breach of the due 

process prescribed by law. It has allowed the CCM to impose on Caeli airfare caps171 

which later rendered the effective functioning of Claimant’s investment impossible.172  

201 Caeli sought judicial assistance by demanding the airfare caps’ removal or adaptation.173 

Respondent's court, however, dismissed the case on the merits by way of summary 

judgment, preemptively dismissing Caeli's appeal.174 This conduct, although permitted 

by Respondent's law, effectively stripped Caeli of legal remedies. Introducing a 

regulation allowing for lack of judicial review for an investor must be deemed as leading 

to denial of justice. As a result, Caeli and Claimant suffered breaches of due process, 

while deprived of the fundamental right to judicial review.  

 

ii. Respondent's court administered justice in a seriously inadequate way  

202 Respondent's courts administered justice in a seriously inadequate way, by disregarding 

their obligation to protect an investor against seriously unlawful acts, e.g., corruption. 

Caeli submitted substantial evidence of corruption committed by Respondent,175 i.e., a 

report issued by CILS, containing a recorded conversation of a sole arbitrator in 

Respondent’s case against Claimant accepting a bribe from Respondent. The transcript 

has been authenticated by three independent experts, whose credentials had been rendered 

available176. This evidence was disregarded by Respondent's courts, contrary to their own 

declarations.177 

203 Respondent's courts have further disregarded also other evidence, including a striking 

imbalance between the consideration of Caeli’s and Respondent’s arguments by the 

arbitrator, followed by an incomplete reasoning contained in the award. Incompleteness 

of the reasoning was widely recognized and criticized in multiple publications.178 

Respondent's courts also ignored the fact that the award has been set aside at the seat of 

 
171 SoUF, ¶37. 
172 SoUF, ¶43. 
173 SoUF, ¶44. 
174 SoUF, ¶54. 
175 Annex XIV, ¶10. 
176 Annex XII. 
177 Annex XIV, ¶13. 
178 SoUF, ¶59. 
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arbitration, contrary to Respondent's law179, as well as to Alta Lumina case cited by 

Respondent's court.180  

204 By not reviewing the evidence and excluding the possibility of non-enforcement of the 

flawed award, Respondent's courts have ignored binding provision of Respondent’s law, 

disregarded Caeli's right to judicial protection to legal protection, its right to adduce 

evidence and standards of international law. 

 

iii. Denial of justice by continuous delays of proceedings initiated by Claimant 

in a discriminatory manner 

205 Respondent's courts also unduly delayed any proceedings initiated by Claimant and Caeli, 

while deciding immediately on the matters brought to them by Respondent. Registering 

Claimant’s first claim against CCM, the court scheduled the first hearing for over a year 

later.181 Despite Caeli’s request for an immediate hearing due to its dire financial 

situation, the Court dismissed the request on the basis of lacking resources and 

prioritization of criminal cases.182 

206 When, however, Caeli proposed a solution which would save both the court’s time and 

resources, namely that Caeli’s subsequent appeal of CCM’s newly published orders be 

joined with the previously appealed issue of unrevised airfare caps, the court again 

rejected Caeli’s motion, scheduling another hearing for 16 months later.183 The proposed 

solution would be beneficial for the Court. Both issues also had the same factual and 

similar legal basis. Nonetheless, Caeli’s request was denied.  

207 Furthermore, when a matter was brought to the Court’s attention by Respondent, the 

Court issued a ruling favourable to Respondent only several weeks later.184  

208 By delaying the proceedings initiated by Caeli and Claimant the courts effectively 

stripped them of the right to legal protection. Furthermore, the courts’ rejection of 

economically efficient solutions proposed by Caeli, proved inconsistent the courts’ prior 

justification.  

 
179 Commercial Arbitration Act of Mekar, Article 34. 
180 Annex XV. 
181 SoUF, ¶44. 
182 Ibid. ¶44. 
183 Ibid. ¶50. 
184 Ibid.  
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209 Claimant has therefore been continuously subjected to breaches of due process and bias, 

and effectively denied justice. Inconsistency in court’s actions and justifications, lack of 

transparency in courts’ decision-making process, discriminatory conduct and finally their 

blatant disregard for the truth should be thus deemed to breach Respondent’s obligation 

of fair and equitable treatment.  

210 To conclude, Respondent’s political bias against investors with a foreign-state ownership 

such as Claimant, gave grounds to its repeated breaches of fair and equitable treatment 

standard and Article 9.9 of CEPTA. Coercive and abusive treatment of Claimant by 

Respondent cumulatively amounted to a concerted campaign. Respondent adopted 

administrative, executive and judicial measures which were arbitrary and discriminatory, 

simultaneously refusing Claimant the right to judicial protection. Therefore, the Tribunal 

should find that Respondent’s actions were in breach of Article 9.9 of CEPTA and order 

Respondent to pay USD 700 Million. 
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IV THE COMPENSATION REQUESTED BY CLAIMANT SHALL BE ASSESSED 

ON THE BASIS OF THE FAIR MARKET VALUE STANDARD AND SHALL BE 

PAID IN FULL 

211 Respondent’s actions breached Article 9.9 of CEPTA. Therefore, Claimant is entitled to 

compensation.  

212 Claimant requests this Tribunal to find that the ‘fair market value’ is an appropriate 

compensation standard for quantification of damages (A). Furthermore, the amount of 

compensation should be paid in full as no mitigating factors occurred (B).  

 

A. The ‘fair market value’ standard of compensation should govern the valuation  

213  Respondent has paid Claimant USD 400 Million in the coerced sale of Claimant’s stake 

in Caeli. The ‘fair market value’ of Claimant’s investment, prior to Respondent violations 

of CEPTA, was estimated at USD 1.1 billion. Therefore, Claimant hereby requests the 

remaining USD 700 million in compensation.  

214 The ‘fair market value’ standard of compensation should govern the valuation according 

to both CEPTA (i) and principles of international law (ii). In addition, determination of 

compensation on the basis of the ‘fair market value’ finds further support in the ‘most 

favored nation’ provision provided for in Article 9.7 of CEPTA (iii).  

 

i. The ‘fair market value’ standard of compensation corresponds to ‘market 

value’ standard provided for in CEPTA 

215 The ‘fair market value’ standard of compensation should govern the valuation on the basis 

of Article 9.21 of CEPTA. 

216 Article 9.21 of CEPTA provides that where a tribunal makes a final award, it may award 

monetary damages at a market value. CEPTA refrains from determining the definition of 

‘market value’ nor specifying principles of its valuation.  

217 Market value, as defined in IVS, a widely adopted understanding of valuation standards 

developed by the IVS Committee, an NGO with a consultative status with the United 

Nations,337 is understood as:  

 
337 IVS, p. 5. 
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‘The estimated amount for which an asset or liability should exchange 

on the valuation date between a willing buyer and a willing seller in an 

arm’s length transaction after proper marketing and where the parties 

had each acted knowledgeably, prudently, and without compulsion.’338 

218 Standard of the ‘fair market value’ corresponds to the ‘market value’ basis under IVS 

describing an objective valuation approach where the different perceptions of the value 

by the market participants are balanced.339 Such an approach was adopted by the tribunal 

in Starrett Housing defining the ‘fair market value’ as the price that a willing buyer would 

pay to a willing seller in circumstances in which each had good information, each desired 

to maximize his financial gain, and neither was under duress or threat.340 

219 As the term of ‘fair market value’ is often used interchangeably with ‘market value’, as it 

constitutes a specific type of market value,341 according to the IVS it is not necessary and 

not advisable to put the adjective ‘fair’ in front of ‘market value’. 

220 It is therefore appropriate to understand and the term ‘market value’ under Article 9.21 

of CEPTA as synonymous to ‘fair market value’.342 

 

ii. The ‘fair market value’ standard of compensation corresponds to the 

customary standard of full compensation 

221 The ‘market value’ referred to in Article 9.21 of CEPTA should be interpreted in line 

with the standard for reparation under international law, which is a full reparation. The 

‘fair market value’ standard should thus govern the valuation.  

222 Where an investment treaty lacks the definition of a compensation standard, principles of 

international law apply.343 As indicated in Corona Materials, treaty provisions as lex 

specialis shall be interpreted and completed by the general principles of international law, 

including customary international law.344  

223 The customary compensation standard for unlawful acts, upheld by the PCIJ in Chorzów 

Factory and codified in ARSIWA, provided that:  

 
338 IVS, p. 5. 
339 Marboe, p. 160. 
340 Starrett Housing, p. 201. 
341 Maloney, p. 130 
342 Marboe, p. 172. 
343 MTD v Chile, ¶40, Weiniger p. 201. 
344 Corona Materials, p. 185. 
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‘the reparation must, as far as possible, wipe out all the consequences 

of the illegal act and reestablish the situation which would, in all 

probability, have existed if that act had not been committed.’345 

224 Under general international law, compensation reflecting the capital value of damages is 

generally assessed on the basis of the ‘fair market value’.346 Many tribunals treated the 

fair market value principle or the full reparation principle as essentially interchangeable, 

leading to similar, even identical, outcomes based on the same facts.347 

225 In the present case, this is confirmed by Article 54 of ICSID AFR. Also, according to 

Article 1.3. of CEPTA, Parties shall interpret and apply its provisions in accordance with 

applicable rules of international law. 

226 Therefore, the Tribunal should assess the fair market value of an investment to fully 

compensate damages suffered by Claimant. 

 

iii. In any case, the ‘fair market value’ standard shall be applicable due to the 

most favored nation obligation contained in CEPTA 

227 Determination of compensation under CEPTA on the basis of the ‘fair market value’ finds 

further support in the ‘most favored nation’ provision of Article 9.7 of CEPTA. 

228 Pursuant to Article 9.7 (2) of CEPTA, measures adopted by a party pursuant to 

substantive obligations in other international investment treaties constitute ‘treatment’ 

within the meaning of this Article.  

229 Article 13 of 2006 Arrakis-Mekar BIT explicitly adopts fair market value compensation 

standard. Tribunals established under Arrakis-Mekar BIT have consistently awarded 

compensation for FET violations under Article 13 of the BIT.348 Such compensation was 

awarded pursuant to Respondent’s substantive obligation under the other international 

investment treaty, so that such a measure qualifies as ‘treatment’ within the meaning of 

Article 9.7 CEPTA. 

230 Tribunals in the past have applied the most favoured nation clause to determine the 

applicable standard for compensation. In the CME case, the tribunal interpreted the phrase 

 
345 Chorzów Factory, ¶125; ARSIWA Article 36. 
346 American International Group, vol. 4, p. 96; p. 106 (1983). 
347 Bonnitcha & Brewin, p. 11; Tethyan Copper, ¶278; Bear Creek, ¶596.  
348 PO3, p. 87. 
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‘just compensation’ in the Czech Republic-Netherlands BIT to mean the same as the ‘fair 

market value’ criterion used in the Czech Republic-United States BIT.349 

231 Therefore, in line with Article 9.7 CEPTA, Respondent is obligated to provide no less 

than the ‘fair market value’ compensation to Claimant, should ‘market value’ standard 

referred in Article 9.21 be interpreted to be less than ‘fair market value’ standard provided 

for in Article 13 of the Arrakis-Mekar BIT. 

 

B. Compensation should be paid in full as no mitigating factors occurred  

232 The compensation awarded to Claimant should not be reduced, as Claimant bears no 

responsibility for the losses it has incurred. 

233 Tribunals in the past have reduced compensation, if they considered that the investor 

contributed substantially to risk or damage and did not apply professional due 

diligence.350 In applying the principle of contributory negligence, tribunals have typically 

been guided by Article 39 of ARSIWA and have used a two-pronged test, requiring the 

conduct of the claimant to have been ‘wilful or negligent’, and to have caused a ‘material 

and significant’ contribution to their own loss.351 

234 Claimant’s investment activities, including its rapid expansion, were neither abusive nor 

unlawful. Claimant’s bid to acquire Caeli was chosen inter alia because of proposed 

business model for Caeli’s assuming short and medium-run development.352  

235 Claimant’s successful strategy allowed it to become the only consistently profitable 

carrier on over half the routes to and from its base airport, Phenac International in only 

three years. Aviation Analytics recognizes Respondent’s harsh and arbitrary actions, as 

well as unpredictable commodity prices as sources of Caeli’s financial distress.353 

236 Having incurred significant losses, to which it has not contributed, Claimant secured a 

bona fide third-party offer for its stake in Caeli. As demonstrated above, Respondent 

invalidated the offer through obtaining by means of corruption an arbitral award which 

was enforced by Respondent’s courts. Respondent’s measures imposed on Caeli has 

placed Claimant under financial duress, coercing Claimant to sell its stake the mere price 

 
349 CME, ¶500; UNCTAD, p. 59. 
350 Wälde & Sabahi. 
351 Bonnitcha & Brewin, p. 13; Occidental ¶670. 
352 SoUF, p. 31. 
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of USD 400 Million. This price cannot be perceived as a price a hypothetical willing 

buyer would pay Claimant in the situation which would have existed had Respondent not 

commit any breaches of FET.  

237 Therefore, the Tribunal should assess the fair market value of Claimant’s investment to 

fully compensate damages suffered by Claimant. 
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PRAYER FOR RELIEF 

 

In light of all submissions, Claimant respectfully requests this Tribunal to find that: 

(1) it has jurisdiction over the present dispute under Chapter 9 of CEPTA; 

(2) it should grant the leave to CBFI’s amicus curiae submission whereas it should reject 

the submission of External Advisors to CRPU; 

(3)  Respondent has violated Article 9.9 of CEPTA; 

(4) the compensation requested by Claimant should be assessed on the basis of the fair 

market value standard and should be paid in full. 

 

Respectfully submitted on 16 September 2021 

By: 

Team Padilla 

On behalf of Claimant: 

Vemma Holdings Inc. 


