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STATEMENT OF FACTS

1. In late 2010, Respondent launched a tendering process through which it planned to privatize

Caeli Airways, an enterprise whose main purpose was to grant the people of Mekar means of

communication in between islands. On 5 January 2011, Claimant was notified that its bid was

successful and acquired 85% stake of Caeli Airways.

2. Back then, when the CCM approved Claimant’s acquisition in Caeli and the airline’s

participation in the Moon Alliance, it noted that Caeli’s partnership with Moon Alliance

members “would enable the airlines to offer new and improved services, as well as low-cost

services” due to economies of traffic density, boosting consumer welfare. Surprisingly, the

CCM started an investigation against Caeli for this same reason in 2016.

3. Nonetheless the clear objectives that Claimant had for Caeli Airways, Respondent’s officials

halted the growth of the enterprise, with what appears to be the intent of pushing Claimant to

sell back Caeli Airways to the Respondent.

4. In September 2018, Respondent passed Executive Order 9-2018, granting subsidies to

airlines in an attempt to alleviate some of the industry’s economic concerns. Caeli’s

application for subsidies under the Order was rejected without stating any reasons for the

dismissal.

5. Caeli eventually sought for judicial review of the CCM’s airfare caps on 27 March 2018 and

a hearing on interim measures was scheduled until April 2019. Caeli’s lawyers urged for an

immediate hearing to secure a stay on airfare caps, stressing the dire financial situation it was

facing. However, Mekari courts rejected the request.

6. In the meantime, in August 2018, the CCM concluded its First Investigation into Caeli and it

decided to keep the airline caps in place pending the Second Investigation. Then, on 1

January 2019, the CCM completed its Second Investigation and it decided to continue to

impose airfare caps. Caeli continued to incur in significant losses on the routes it operated.

When Claimant appealed, the High Court of Mekar in its interim decision dismissed Caeli’s

merits claim denying its the opportunity to present its case.

7. Later, Claimant acquired a bona fide offer from Hawthorne to buy Claimant’s stake in Caeli

and communicated the terms of this offer to representatives of Mekar Airservices on 9 Dec
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2019. In its response, Mekar Airservices disputed the validity of Hawthorne's offer due to its

Moon Alliance membership and instead offered a significantly lower price for Claimant’s

stake in Caeli. After failed negotiations, on 11 Feb 2020 Mekar Airservices initiated an

arbitration under the SA before the SCCAI, contending that Claimant had failed to secure a

bona fide third party offer.

8. Upon the parties’ failure to agree upon a sole arbitrator, the SCCAI Secretariat appointed Mr.

Cavanaugh to adjudicate the dispute. Claimant opposed the Secretariat’s appointment of Mr.

Cavannaugh on the grounds that he had previously acted as arbitration counsel for various

Mekari State entities but its motion was dismissed.

9. Ater a fast-track arbitration procedure, the sole arbitrator rendered an award in favour of

Mekar Airservices on 9 May 2020. Following the release of the award, the CILS issued a

report showing that Mekar Airservices engaged in corruption by bribing Mr. Cavannaugh.

Due to this revelation, Claimant filed a motion for the set aside of the award in the courts of

Sinnoh.In that regard, the Supreme Arbitrazh Court of Sinnoh set aside the award reasoning

that the failure to set aside the award would offend “basic notions of justice and contravene

the objective of combating bribery”.

10. Despite the award being set aside in Sinnoh, the High Commercial Court of Mekar enforced

the award on 23 August 2020, reasoning that the report by CILS was “circumstantial at

best”.Claimant appealed this judgment before the Superior Court of Mekar, however,

Claimant’s appeal was dismissed.

11. Against this background, Claimant notified Respondent of the dispute on 15 November 2020.

According to the rules of CEPTA, Claimant tried to reach an amicable solution, but not being

successful, two days later it proceeded to arbitration.

SUMMARY OF ARGUMENTS

12. JURISDICTION. Claimant is allowed to raise claims before the Tribunal due to the fact that

neither the text expressly rejects the possibility for SOEs to do so, and the actions related to

the investment are those of an investor.

13. AMICI SUBMISSIONS. The Tribunal shall grant leave to CBFI amici submission and bar

the CRPU submission.
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14. MERITS: ARBITRARY AND DISCRIMINATORY TREATMENT. Respondent’s

exemption reversal on airlines to price in MON was arbitrary and frustrated the legitimate

expectations of Claimant, CCM investigations resulted in discriminatory treatment and

Mekari authorities arbitrarily discriminated against Caeli under Executive Order 9-2018.

15. MERITS: DENIAL OF JUSTICE. Respondent denied justice to Claimant due to the

Mekari courts actions that led to unreasonable delays, and by dismissing Caeli’s claims

prematurely.

16. MERITS: VIOLATION OF PUBLIC TRANSNATIONAL POLICY. Respondent

violated the international public policy by bribing Mr. Cavannaugh and enforcing an award

tainted with corruption.

17. MERITS: CREEPING VIOLATIONS. Respondent violate the FET standard on a

systematic policy of harassment with the motivation to displace Claimant, which united all of

the former actions.

18. COMPENSATION: Respondent failed to accord MFN treatment to Claimant by according

with Bonooru a less favourable treatment to investors with regard to the standard of

compensation than the accorded with Arrakis’ investors with respect to the sale or disposal of

their investments in its territory.

ARGUMENTS

Part I. The Tribunal has jurisdiction over the proceedings

19. Contrary to Respondent’s contention, the Tribunal has jurisdiction over the present

proceedings, since Claimant is an investor under the CEPTA[II]. Same which the Tribunal

can declare according to applicable law, both the CEPTA and the ICSID AFR [I].

I. Both the CEPTA and the ICSID AFR govern the present proceedings

20. In investment arbitration, the rules that govern the proceedings are those that the parties

chose, contained in an IIA. In the present case, we are facing a dispute between parties from

Bonooru and Mekar. The states began relations in 1994, by signing the BIT for the promotion
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and protection of investments1. Later, in 2014, they agreed to terminate said BIT and signed

the Comprehensive Economic Partnership and Trade Agreement (“CEPTA”)2. Said texts

include as governing law for disputes the ICSID AFR3.

21. According to the aforementioned scholarly writings, the reference is enough to render the

rules applicable. However, regard is to be had on the status of the parties in relation to the

ICSID Rules, since the ICSID AFR will apply if one of the parties to the dispute is not a

contracting state or a national of one4. It is a fact that Mekar is not a signatory to the ICSID

Convention. Thus the resulting applicable law is CEPTA, supplemented by ICSID AFR.

II. The Tribunal has jurisdiction ratione personae

22. Respondent has tried to persuade the Tribunal into believing that it lacks jurisdiction ratione

personae5. Claimant strongly disagrees. The Tribunal must take a two-step analysis that will

render Claimant capable of initiating arbitration proceedings. First, it must determine that

CEPTA allows for SOE’s to participate as an investor in an investment arbitration [A]. Once

this is demonstrated, the Tribunal will find that Claimant qualifies as a private investor due to

the activities that it has carried out in relation with the investment at stake [B].

A. CEPTA nor ICSID AFR exclude the participation of SOEs in investment

arbitrations

23. Respondent argues that the present proceedings should not take place because in its view, the

Tribunal is facing a state-to-state dispute6. This conclusion is drawn from the characterization

of Claimant as a SOE. According to the OECD Guidelines, a SOE is “any corporate entity

recognised by national law as an enterprise, and in which the state exercises ownership [...]”

where ownership should be understood as the “control of the state, either by the state being

the ultimate beneficiary owner of the majority of voting shares or otherwise exercising an

equivalent degree of control.”7. It is a matter of fact that Bonooru is the only public

7 OECD Guidelines (2015), p. 14; McLaughlin (2019), p. 603.
6 RNA, p. 6, ¶6.
5 RNA. p. 6, ¶2.
4 ICSID AFR, Introduction, p. 5; Ferguson (2010), p. 129.
3 Art. 9.16.2 CEPTA
2 APPX, p. 33, ¶32; CEPTA, p. 71-83.
1 Bonooru-Mekar BIT, pp. 69-70.
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shareholder of Claimant8, and its shares amount to 30% of the company9. Nonetheless, this

situation by itself does not entail that Claimant cannot initiate arbitration proceedings, it only

demonstrates that it is a SOE.

24. As stated before, in order to determine whether Claimant can be considered an investor, the

Tribunal must first analyze the applicable laws to find whether they set forth the possibility of

SOEs participating as investors. On the one hand, CEPTA Art. 9 defines investor as:

“a natural person with the nationality of a Party or an enterprise with the
nationality of a Party or seated in the territory of a Party that seeks to make, is
making or has made an investment in the territory of the other Party”; where
enterprise should be understood as “constituted or organised under the laws of
that Party and has substantial business activities in the territory of that Party;”

(Emphasis added).

25. Claimant is an enterprise from Bonooru10, i.e. an enterprise with the nationality of a Party.

Furthermore, Claimant is both organized under the laws of Bonooru, and develops substantial

business activities in said country by mainly providing air transport services as a national

airline, but also conducting any related activities that enable it to operate11. As the Tribunal

may notice, the requisites that CEPTA establishes are complied with.

26. On the other hand, ICSID AFR Art 2(1) states “Any State or any national of a State wishing

to institute arbitration proceedings shall send a request to that effect in writing to the

Secretariat at the seat of the Centre”. As it was shown before, the casefile provides that

Claimant is a national of a State, i.e. Bonooru. According to this provision, Claimant could

also submit a request for arbitration under ICSID AFR.

27. Respondent may argue that the mere reference to an “enterprise with the nationality of a

State” is not sufficient to include SOEs in the definition. However, according to scholarly

writings this view is contrary to both the goals of investment treaties, and the general rules of

treaty interpretations. On the one hand, investment treaties propose broad definitions of both

investors and investments to expand their protection12. On the other hand, “The lack of an

explicit reference to SOEs in an investment treaty should not be interpreted as an exclusion of

SOEs from the scope of the treaty’s protections [...] that would be inconsistent with general

12 Feldman (2016),  p. 27
11 ANNEX IV, p. 44, ¶3(a), et seq.
10 ANNX IV, p. 44, ¶2.
9 ANNEX IV, p. 45, ¶5
8 P.O.4, p. 89, ¶2.
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international law rules on treaty interpretation: exceptions to jurisdiction need to be spelt out

explicitly”13.

28. In fact, there are only two treaties worldwide that expressly exclude SOEs’ claims, both were

entered by Panama14. As a way of example, the BIT signed between Panama and Germany in

1986, establishes that under the term enterprise it must be understood to include all those

established under the laws of Panama, with the exception of those owned by the state. Thus,

if the intention of the drafters of both CEPTA and ICSID AFR was to exclude SOEs, they

should have done so expressly in the Treaty.

29. Thus, the Tribunal at a first glance may notice that Claimant as a SOE not only complies with

the requisites of an investor under CEPTA and ICSID AFR, but also it is not excluded

expressly from participating in arbitrations.

B. Claimant qualifies as an investor

30. Once the Tribunal has found that the applicable laws allow for SOE claims, the next step is to

determine if the SOE at stake has acted as a private investor. The idea behind this requisite, is

to differentiate the activities of the enterprise and the state that owns it, so that tribunals can

be assured that they are solving a dispute between an investor and a state, rather than

State-to-State.

31. In order to shed light to the Tribunal on how other tribunals have solved this kind of disputes,

Claimant proposes the reasoning stated in BUCG v. Yemen. BUCG “is a publicly funded and

wholly state-owned entity established by the Chinese Government”15, that was assigned the

construction of an International Terminal Building in Yemen’s Sana’a International Airport.

Once the construction started, it was suddenly deprived of its investment by employing

“military forces and security apparatus to assault and detain BUCG’s employees and forcibly

deny BUCG access to the Project site and thus its ability to perform its contractual

obligations''16. Later when trying to initiate arbitration proceedings, Yemen argued that BUCG

was not an investor.

16 Ibidem, ¶25.
15 BUCG,¶32.
14 Feldman (2016),  p. 28.
13 Mohtashami & El-Hosseny (2016),  pp. 381-382.
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32. The tribunal faced the task of determining whether BUCG was in fact an investor. To do so, it

relied on both the ARSIWA and the Broches Test. The Art. 5 & 8 ARSIWA read as follows:

Article 5: “The conduct of a person or entity which is not an organ of the State
under article 4 but which is empowered by the law of that State to exercise
elements of the governmental authority shall be considered an act of the State
under international law, provided the person or entity is acting in that capacity
in the particular instance.”
Article 8: “The conduct of a person or group of persons shall be considered an
act of a State under international law if the person or group of persons is in fact
acting on the instructions of, or under the direction or control of, that State in
carrying out the conduct.”

33. The referred articles are used in the context of international law when trying to differentiate

or associate a conduct of an enterprise or person with one of a State. Just as the Broches Test,

which is considered a mirror image of these articles17, have the purpose to determine if an

enterprise is i) acting as a governmental agent, or ii) it is discharging an essentially

governmental function. The tribunal at stake followed a recurring interpretation18 by agreeing

that these two circumstances should be analyzed “in the particular instance”, i.e. determining

if the nature of the activities per se, could be considered commercial or governmental.

34. For the first element, the tribunal came to the following conclusion: “the issue is not the

corporate framework of the State-owned enterprise, but whether it functions as an agent of

the State in the fact-specific context”19. The evidence it used to support this fact was that

BUCG was selected for its commercial merits, after participating in an open tender with other

contractors20, which did not entail at all the conclusion that it worked as a Chinese agent in

any sense of the word, since it was working under a construction contract as a commercial

contractor.

35. In terms of displaying governmental functions (second element), the tribunal emphasized that

the appropriate focus should be made on functions of the investor in relation to the

investment at stake. It dismissed the State’s argument that BUCG’s should not be considered

an investor because its administration and “ultimate control” was by the Chinese Foreign

Economic and Trading Department. This decision was on the basis that the assertion was too

20 Ibidem, ¶40.
19 BUCG, ¶39.
18 CSOB, ¶20; Maffezini, ¶80; Rumeli, ¶212.
17 BUCG, ¶34; Feldman (2016),  p. 28.
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remote from the investment and clearly BUCG was not performing governmental functions

by conducting the construction of an airport21.

36. The case at hand should be analyzed following the same interpretation. On the one hand, the

Tribunal must determine i) if Claimant is a governmental agent, and ii) if the functions it has

carried out so far, related to the investment, have been essentially governmental.

37. For the purposes of the first element, the Tribunal may recall that, just as BUCG, Claimant

entered a competitive bidding process22, in which four companies including Claimant

participated in the tendering process23. Claimant won the possibility to purchase the shares

not only because it was the highest bidder, but also because it “was found to have proposed

the most financially attractive business model for Caeli Airways’ short and medium-run

development”, i.e. due to its commercial merits.

38. Furthermore, this circumstance is also confirmed by the subsidies granted to Claimant by

Respondent in 2011, because it was “investing in tourism-related infrastructure in

Bonooru”24. Thus, even if Respondent pretends to argue that Claimant is an agent of the

State, the terms under which the investment started were always in a commercial context,

making the argument inadmissible.

39. For the second element, the Tribunal may notice from the casefile that the functions of

Claimant related to the investment were:

“inter alia fleet renewal and expansion, as well as route expansion. [Claimant]
also promised to sign leasing contracts for Boeing 737 aircraft on favourable
terms and secure Caeli Airways’ membership in the Moon Alliance. Its bid
stated that it would refinance for the remainder of Caeli’s debt liability from
PJSC Bonoorian People’s Bank (“BPB”).”25

(Emphasis added)

40. All these functions that later took Claimant into the current situation, and the denial from

Respondent to receive support26. But even those risks were taken from a commercial point of

view. So even if Respondent were to argue that the effective control of Claimant, due to its

26 See Part III.
25 APPX, p. 32, ¶28.
24 Ibidem, ¶23.
23 APPX, p. 31, ¶22.
22 NOA, p. 3, ¶4.
21 Ibidem, ¶43.
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composition in the voting process within its board members27, just as in the case of BUCG,

those assertions are too far from the investment. Even more so, because that control has

always been minimal. At the beginning of the constitution of Claimant, the government only

owned 30% stake28. Same amount that has ranged from 31%-38% at most29. Furthermore,

even if the Tribunal were to find that said control is had over the Claimant, it is this Party’s

position that the “economic activity of States can be substantially separated from [their]

public policy objectives”30. Thus, Claimant’s actions can and shall be considered purely

commercial.

41. Therefore, according to the parties agreement, the applicable laws are CEPTA supplemented

by ICSID AFR. Within this context, Claimant should be allowed to raise claims before the

Tribunal due to the fact that neither the text expressly rejects the possibility for SOEs to do

so, and the actions related to the investment are those of an investor.

Part II. Amici Submissions

42. As the proceedings began, the possibility for amicus curiae to present submissions opened as

well. However, there is a conflict of interest on the part of the Consortium of Bonoori Foreign

Investors (“CBFI”), since it is a large part of Bonooru, this makes them want to defend the

interests of Vemma, interests (investments) that were affected by Mekar's actions, which led

Vemma to decline, as well as having legal advice from Lapras Legal Capital, that is,

accredited members of the CBFI, having a standard of independence in the legal profession,

in national and international commercial matters. Which are not in accordance with an

independent and impartial system guarantees the rights of foreign investors against arbitrary

acts.

In accordance with article 9.19.3 CEPTA, it is of significant interest on the part of
the consortium to invest in Greater Narnia and internationally, since the CBFI
environment is focused on its economy and its growth. The decision of this case is
of utmost importance, for companies, as well as for investors.

30 Blyschak (2016), p. 7.
29 APPX, p. 29, ¶10.
28 ANNX IV, p. 45, ¶5.
27 P.O.3, p. 86, ¶3.
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43. According to Article 41.3 of ICSID AFR, it may be allowed “a person or entity that is not a

party to the dispute (in this Article called the“ non-disputing party ”) to file a written

submission with the Tribunal regarding a matter within the scope of the dispute ”.31

44. In this sense, CBFI, being the national leader in public policies of the legal profession on

commercial, national and international issues and whose objective is to promote a solid

economic environment and facilitate the growth and development of Bonooru, can: “This

brief posits that society benefits from a robust, predictable investor-State dispute settlement

(ISDS) regime that is consistent with international norms, that standing in ISDS is

intrinsically tied to a claimant’s commercial activities alone, and that deviation from

international norms facilitating participation of State-linked enterprises in commercial

activities will have negative consequences on exchange of capital in Greater Narnia by

introducing uncertainty into the business framework”.32

45. Also the UNCITRAL Transparency Rules provide:

Article 4. Submission by a third person.
1. After consultation with the disputing parties, the arbitral tribunal may allow a
person that is not a disputing party,and not a non-disputing Party to the treaty
(“third person(s)”), to file a written submission with the arbitral tribunal
regarding a matter within the scope of the dispute”.33

46. In 2010, the CRPU was hired by Mekar, as external consultants. The CRPU was responsible

for conducting audits, analyzing the economic situation and the technical and financial

performance of Caeli Airways.

47. So, while carrying out his tasks, he was aware of the events that were happening in Mekar

and that were affecting Vemma, he was even a participant in Mekar's actions that put Vemma

in a desperate financial situation and consequently, it could not be considered that acts in a

neutral way. Rather, CRPU has a vested interest in supporting Mekar.

Part III. Respondent violated Article 9.9 of the CEPTA

48. Respondent’s right to regulate cannot be an excuse to treat Claimant unfairly and inequitably.

Measures shall pursue a legitimate policy objective, such as national security, the protection

33 Art. 4 UNCITRAL Transparency Rules.
32 P.O.4, p. 17.
31 Art. 41.3 ICSID AFR.
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of public health, safety, the environment, public morals, social and consumer protection, or

the promotion and protection of cultural diversity34.

49. Art. 9.9 CEPTA establishes inter alia:

Article 9.9: Minimum Standard of Treatment
1. Each Party shall accord in its territory to covered investments of the other
Party and to investors with respect to their covered investments fair and equitable
treatment [...] in accordance with paragraphs 2 through 7.
2. A Party breaches the obligation of fair and equitable treatment referenced in
paragraph 1 if a measure or measures constitute:

(a) denial of justice in criminal, civil or administrative proceedings
(b) fundamental breach of due process, including a fundamental breach of
transparency, in judicial and administrative proceedings;
(c) arbitrary or discriminatory conduct;
(d) abusive treatment of investors, such as coercion, duress, and harassment;
(e) a breach of any further elements of the fair and equitable treatment
obligation adopted by the Parties in accordance with Article 9.22.

3. When applying the above fair and equitable treatment obligation, a Tribunal
may consider whether a Party made a specific representation to an investor to
induce a covered investment, that created a legitimate expectation, and upon
which the investor relied in deciding to make or maintain the covered investment,
but that the Party subsequently frustrated. [...]

(Emphasis added)

50. CEPTA provides for the application of the fair and equitable treatment standard (“FET”).

The meaning of the FET standard must be construed on the basis of the wording and the

context of the applicable treaty35. Under the Treaty, the FET standard is breached if a measure

or measures impair the covered investment or the investor by any of the listed circumstances

set forth in  Art. 9.9.2 CEPTA.

51. This standard also encompasses the observance of investors’ legitimate expectations

according to Art. 9.9.3 CEPTA36. Therefore the tribunal may take into account the

requirement of stability, predictability and consistency of the legal framework and the

principle of legality when assessing the investor’s expectations37. Additionally, fraudulent

activities such as corruption constitute a grave violation of the FET standard for constituting a

breach to the international public policy38.

38 Liman, ¶422.
37 Cairn, ¶1722; Schill (2005), p. 11.
36 Infinito Gold, ¶355; Gold Reserve, ¶¶570-571; AWG, ¶¶222-226.
35 Teinver, ¶665; Lemire II, ¶284.
34 RNA, p. 7, ¶9; Art. 9.8 CEPTA.
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52. It is the Claimant’s submission that the measures pursued by the Mekari authorities, analysed

individually or cumulatively, constituted a violation of the FET standard. In particular, if

taken individually, [I] Respondent’s administrative authorities conduct was arbitrary and

discriminatory, [II] Claimant was denied justice by the Mekari judicial courts [III]

Respondent violated transnational public policy by bribing Mr. Cavannaugh and enforcing an

award tainted with corruption. [IV] In any event, the cumulative effect of the measures

violated the FET standard.

I. Respondent’s conduct was arbitrary and discriminatory

53. A measure is arbitrary inter alia if: it inflicts damages on the investor without serving any

apparent legitimate purpose, it’s not based on legal standards but on excess of discretion,

prejudice or personal preference and it’s taken for reasons that are different from those put

forward by the decision maker39. A mere violation of domestic law does not entail a violation

of the FET standard under the CEPTA40. However, the tribunal may assess if a measure,

whether is illegal or not, amounts to a violation41.

54. As for the meaning of discrimination, a measure is discriminatory when a situation is treated

differently from similar cases without justification, exposing the claimant to sectional

prejudice or targeting claimant’s investments specifically as foreign investments42. In simpler

words: “unequal treatment of equal circumstances without any justified motive”43.

55. Discrimination may be de facto or de iure. De iure discrimination refers to measures that treat

entities differently by themselves, whereas de facto discrimination refers to measures that are

neutral but result in differential treatment44.

56. Claimant submits that: [A] Respondent’s exemption reversal on airlines to price in MON was

arbitrary and frustrated the legitimate expectations of Claimant, [B] CCM investigations

resulted in discriminatory treatment and [C] Mekari authorities arbitrarily discriminated

against Caeli under Executive Order 9-2018.

44 ADM, ¶193; Total, ¶211; Corn Products, ¶115; Pope & Talbot, ¶43.
43 Lidercon, ¶169.
42 Lemire 11, ¶261; Saluka, ¶307.
41 Muszynianka, ¶591.
40 Art. 9.9.6 CEPTA.
39 EDF, ¶303; Crystallex, ¶578; Lauder, ¶221.
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A. Reversal was arbitrary and frustrated Claimant’s legitimate expectations

57. The concept of legitimate expectations relates to a situation where the State’s conduct creates

reasonable and justifiable expectations of an investor to act on reliance on said conduct, such

that a failure to honour those expectations could cause the investor to suffer damages45.

58. According to the CEPTA, the standard of legitimate expectations requires: (i) a specific

representation to an investor, (ii) that created a legitimate expectation, (iii) and upon which

the investor relied in deciding to make or maintain the covered investment, (iv) but that the

State subsequently frustrated46.

59. In July 2017, Caeli sought for the MCA permission to denominate its airfare in USD instead

of MON till the crisis abated. Caeli stressed that it would not be able to maintain sustainable

revenues when most of its customers were Mekari citizens and pointed to the need for regular

cash flow to maintain its fleet and pay interest under its leasing contracts and debts. On

October 2017, the MCA approved the denomination of airfare in USD47.

60. Nonetheless, in January 2018, Respondent passed a decree requiring all companies operating

in the country including airlines to offer goods and services denominated exclusively in

MON. This nullified the short-lived exemption granted48.

61. In casu, Respondent exemption created to Claimant the legitimate expectation that its

investment was safe until the economic crisis abated. Consequently, Claimant relied on

Mekar’s representation and decided to maintain its investment in Caeli. However,

Respondent subsequently frustrated the Claimant’s expectations by nullifying the exemption

granted.

62. The decision was put forward allegedly with “a view to stabilise its currency”49.

Notwithstanding, the real reason behind the decree was the political agenda by Respondent’s

new government.

49 Idem.
48 SOUF, p. 35, ¶42.
47 Idem.
46 Art. 9.9.3 CEPTA.
45 Thunderbird, ¶147; Tecmed, ¶154.
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63. When the LPM was elected back in November 2017, it blamed the economic crisis on the

privatisation program and vowed to “return the country to the Mekari people”. The MMT’s

deputy have used similar expressions in public statements50. Since then, Respondent has been

approving various acts authorizing bailouts to Mekari SOEs and shelved large parts of

ongoing privatisation programmes, and multiple enterprises in the tourism sector were

re-nationalized. Naturally, many foreign investors pulled out of Respondent’s market51. But

not Claimant, due to the Respondent’s prior specific commitment.

64. Therefore, Respondent’s exemption reversal shall be considered as arbitrary and frustrated

Claimant’s  legitimate expectations

B. CCM investigations resulted in discriminatory treatment

65. In order to find discrimination there must be (i) an intentional treatment (ii) in favor of a

national (iii) against a foreign investor, and (iv) that is not taken under similar circumstances

against another national52. When determining discriminatory treatment, the tribunal may take

into account the basis of comparison and justification for differential treatment53. A

discriminatory effect is sufficient to find discrimination rather than a discriminatory intent54.

66. Back in 2011, when the CCM approved Claimant’s acquisition of an 85% stake in Caeli and

the airline’s participation in the Moon Alliance, it noted that Caeli’s partnership with Moon

Alliance members “would enable the airlines to offer new and improved services, as well as

low-cost services” due to economies of traffic density, boosting consumer welfare55.

Surprisingly, the CCM started an investigation against Caeli for this same reason in 201656.

67. The CCM insisted that Caeli could have potentially adopted “predatory pricing strategies

with the aim of hindering competition on the domestic market”, but the fact is that Caeli was

only enjoying a 43% market share at that time57. Nevertheless, the CCM took the decision to

initiate an investigation against Caeli contravening the MRTPA.

57 Idem.
56 SOUF, p. 34, ¶36.
55 SOUF, p. 32, ¶25.
54 LG&E, ¶146; Vandevelde (1992), p. 77.
53 BG, ¶357; CMS, ¶293.
52 ELSI, ¶¶61-62.
51 SOUF, p. 35, ¶41.
50 SOUF, p. 37, ¶46.

26



68. Chapter III of the MRTPA expressly provides:

CHAPTER III: TRIBUNAL INVESTIGATION
(1) The CCM has the sole competence to initiate an investigation concerning
potentially anti- competitive behaviour.
(2) The CCM may open an investigation into behaviour it deems anti-competitive,
suo moto if the following circumstances are met:

(a) a corporation obtains a market share greater than 50%. The CCM may
exercise discretion in industries that require special attention to open an
investigation where a corporation owns a lower market share. The use of
discretion should be exceptionally rare;
(b) the corporation poses a unique threat to the competition in a particular
market; and
(c) there is evidence the corporation's actions have, or are likely to in the
near future, push competitors out of the market.

(Emphasis added)

69. In this case, the CCM “believ[ed]” that it was “appropriate” to consider Caeli “in

conjunction” with Royal Narnian due to its partnership with the Moon Alliance58.

Nonetheless, under the MRTPA its discretion is limited to corporations that own a lower

market share under exceptionally rare circumstances. To date, the CCM has not investigated

any other airlines alliance members active in Mekar, alone or in combination but only

Claimant59.

70. It is important to clarify that despite Claimant’s disagreement with the investigations, it is not

contending the decision of the CCM but it is evident that Caeli suffered discriminatory

treatment when aircaps were imposed, while other airlines, under similar circumstances as

Caeli were free from the claw of the CCM.

71. Additionally, the CCM was “concerned” that foreign subsidies received by Claimant under

the Horizon 2020 program “enabled Caeli’s predatory pricing strategies”60. However, these

subsidies are not an unique threat to the competition in the airline market or evidence that

Caeli's actions have, or are likely in the near future to push competitors out of the market for

the following reasons. Firstly, the privileges cited by the CCM were part of the original

privatisation package, which also the CCM had approved in March 201161. Secondly,

Claimant is not the only corporation that received foreign subsidies under the Horizon

program. In fact, there are other corporations such as Star Wings and JetGreen which

61 SOUF, p. 37, ¶50.
60 Idem.
59 Idem.
58 Idem.
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received even greater subsidies under said scheme62. For instance, JetGreen is Caeli’s closest

competitor with a 21% market share and it has never been investigated by the CCM63.

72. Therefore, the CCM investigations resulted in discriminatory treatment.

C. Executive Order 9-2018 arbitrarily discriminated against Caeli

73. In September 2018, Respondent passed Executive Order 9-2018, granting subsidies to

airlines in an attempt to alleviate some of the industry’s economic concerns. Caeli’s

application for subsidies under the Order was rejected without stating any reasons for the

dismissal. Instead, foreign airlines such as Star Wings and JetGreen received subsidies under

the Order despite having received subsidies from their home States greater than Claimant64.

74. On the one hand, the MMT’s deputy stressed that “it would be unfair to grant certain

State-owned companies even more of an advantage in our airline market to the detriment of

our people”65. On the other, the Mekari authorities granted subsidies to Star Wings and

JetGreen.

75. Again, Respondent, rather than abiding by a reason or a fact, took the decision to arbitrarily

discriminate against Caeli from its competitors with similar circumstances failing to accord

MFN treatment pursuant Art. 9.7 CEPTA.

II. Claimant was denied justice

76. The concept of denial of justice under the FET standard is defined as any gross

misadministration of justice resulting from the ill-functioning of the State’s judicial system66.

Denial of justice can be pleaded when the host State fails to afford the investor due process in

the context of court proceedings67. Due process violations comprises claims subject to undue

delays or a serious misadministration of justice, including no available or inadequate

remedies68.

68 Azinian, ¶102-103; Dan Cake, ¶154; Duke Energy, ¶¶399-402; Saipem, ¶182.
67 Jan de Nul, ¶256; Siag, ¶455; Manchester Securities, ¶498.
66 UNCTAD (2012), pp. 80-81.
65 Ídem.
64 SOUF, pp. 36-37, ¶46.
63 P.O.3, p. 86, ¶6.
62 SOUF, p. 36, ¶46.

28



77. Claimant submits that [A] Mekari courts actions led to undue delays, and [B] Caeli’s claims

were dismissed prematurely by the Mekari courts.

A. Mekari courts actions led to undue delays

78. Although court delays to litigate a claim are not sufficient to characterize a denial of justice,

it is generally accepted that overly long court proceedings which do not result from the

litigants’ actions or inaction, may amount to a denial of justice under certain circumstances69.

Each lawsuit must be analyzed individually with regard to the complexity of the matter, the

need for celerity of decision and the diligence of claimant in prosecuting its case70.

79. For instance, in Cervin v. Costa Rica, it was determined that in an urgent matter the

magnitude of the delay in resolving an appeal can be shocking to the point of constituting a

denial of justice and consequently a violation of the FET71. In that particular case, the appeal

was filed against an administrative organ who imposed fares to liquefied petroleum gas with

an insufficient profit margin for the investor to pay the operating costs72.

80. In the case at hand, Caeli sought for judicial review of the CCM’s airfare caps on 27 March

2018 and a hearing on interim measures was scheduled until April 2019. Caeli’s lawyers

urged for an immediate hearing to secure a stay on airfare caps, stressing the dire financial

situation it was facing. However, Mekari courts rejected the request73.

81. In the meantime, in August 2018, the CCM concluded its First Investigation into Caeli and it

decided to keep the airline caps in place pending the Second Investigation. Then, on 1

January 2019, the CCM completed its Second Investigation and it decided to continue to

impose airfare caps. Caeli continued to incur in significant losses on the routes it operated74.

82. It was until 15 June 2019, that the High Court of Mekar released his interim decision on the

airfare caps. Meaning that, in a request for interim measures, it took the Mekari judiciary

system 1 year, 2 months and 19 days to issue its resolution. Respondent has invoked “being

overwhelmed by cases” to justify the delay75. However, despite that, an overwhelming growth

75 RNA, p. 8, ¶16.
74 SOUF, pp. 36-37, ¶¶45 & 49.
73 SOUF, p. 36, ¶44.
72 Ibidem, ¶475.
71 Cervin, ¶663.
70 Krederi, ¶¶455-460; Toto, ¶¶156-163.
69 Oostergetel, ¶290; Chevron I, ¶260; Pey Casado I, ¶659.
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in cases may explain that the interim decision was not rendered within a reasonable time, it

does not excuse the delay76.

83. Despite the urgent nature of interim measures, the dire financial situation that Caeli was

facing and that Respondent’s was aware of since April 2019, the Mekari courts actions led to

undue delays that constituted a denial of justice to Claimant.

B. Caeli’s claims were dismissed prematurely by the Mekari courts

84. Denial of justice may result from a violation of equal treatment of the parties or the right to

be heard. In the context of judicial relief, equality of the parties and the right to be heard are

core elements of a fair trial and must be respected by the domestic courts of host States77.

Also, under international law a denial of justice under international law could constitute the

unjustified refusal of a tribunal to hear a matter within its competence78.

85. Despite Caeli’s efforts to join the two appeals against the CCM with the interim hearing, the

court registrar stressed that the interim hearing “shall remain solely concerned with the

airfare caps” and scheduled for May 202079.

86. However, the High Court of Mekar in its interim decision dismissed Caeli’s merits claim in

order “to save the precious resources of [Mekari] courts, and to avoid the parties waiting in

anticipation”. It noted that, “It does not foresee the possibility of arriving at a different final

decision”80. With no further explanation the High Court of Mekar denied Caeli the

opportunity to present its case.

87. This serious procedural defect deprived Claimant from its right to be heard and a fair trial,

and left it with no other remedy than selling its investment, since under Mekari law, Caeli had

no further appeal.

80 SOUF, p. 34, ¶54.
79 SOUF, p. 37, ¶50.
78 Iberdrola, ¶432.
77 Krederi, ¶¶449 & 595.
76 Toto, ¶162.
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IV. Respondent violated the transnational public policy

88. Commentators and arbitral tribunals have stated that fraudulent activities such as corruption,

bribery and money laundering are contrary to transnational public policy81. Transnational

public policy can be defined as “a reflection of global consensus deriving from the

convergence of national laws, international conventions, arbitral case law and scholarly

commentary- on fundamental economic, legal, moral, political, and social values”, while

domestic public policy can be defined as a set of economic, legal, moral, political, and social

values considered fundamental by a national jurisdiction82.

89. Claimant submits that Respondent violated the international public policy [A] by bribing Mr.

Cavannaugh and [B] enforcing an award tainted with corruption.

A. Respondent engaged in corruption by bribing Mr. Cavannaugh

90. In the context of investor-State disputes, corruption may have different implications and

consequences for the jurisdiction, admissibility or merits of the case. When it comes to the

merits, corruption, when proven, constitutes a grave violation of the FET standard83.

Regarding to the standard of proof, arbitral tribunals have relied on indirect or circumstantial

evidence, adopting a methodology from “red flags” and “connecting the dots” to obtain a

larger picture84. In the case at hand, the red flags show that Respondent failed to accord FET

to Claimant by bribing Mr. Cavannaugh to render an award in its favour.

91. When the arbitral award was rendered, the CILS issued a report showing that Mekar

Airservices engaged in corruption by bribing Mr. Cavannaugh. The Respondent denied in a

press release these allegations and contended the authenticity of the recording produced by

CILS. However, it did not provide for any evidence to support its arguments. On the other

hand, the report released by CILS evidenced in an audio-recording and the report of three

independent experts confirmed that Mr. Cavannaugh was being bribed by a senior official

from Mekar Airservices85.

85 SOUF, p. 39, ¶60; ANNX XII, p. 61, ¶¶2-3.
84 Glencore, ¶669; Spentex, ¶405; Niko Resources, ¶¶796-797.
83 Liman, ¶422.
82 Gallo, ¶22; Lamm (2010), p. 707; Lalive (1986), pp. 329-374.
81 Fynerdale, ¶6; Unión Fenosa, ¶7.58; Churchill Mining, ¶493; Metal-Tech, ¶292.
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92. The evidence provided by CILS is sufficient to meet the standard of proof and the tribunal

may have adverse inferences against Respondent’s case, since it has not provided any further

evidence in any stage of the controversy, neither before the Sinnoh courts, the Mekari courts

or before this tribunal.

B. Mekari courts enforced an award tainted with corruption

93. Prevention of corruption is one of the “fundamental principles of international public policy,

insofar as most national laws and international conventions condemn bribery”. In World Duty

Free v. Kenya a tribunal concluded that bribery is contrary to the international public policy

of most, if not all, States86. Also, the tribunal in EDF v. Romania noted that exercising a

State’s discretion on the basis of corruption constitutes a fundamental breach of the FET87.

Indeed, according to Art. 27 of the VCLT 1969, a party may not invoke the provisions of its

internal law as justification for its failure to perform a treaty.

94. After the revelation on the bribery actions pursued by Mekari authorities, Claimant filed a

motion to set aside the award in the courts of Sinnoh. Accurately, on 1 August 2020, the

Supreme Arbitrazh Court of Sinnoh found that sufficient indicia corrupta was met and set

aside the award reasoning that the “failure to set aside the award would offend “basic notions

of justice and contravene the objective of combating bribery” according to the public policy

of Sinnoh88.

95. On 23 August 2020, despite the award being set aside in Sinnoh, and against the rule ex

nihilo nihil fit under the NYC 1958, the High Commercial Court of Mekar enforced it

reasoning that “the circumstantial and hearsay evidence concerning [Cavannaugh] bias must

be balanced against the final decision” and recalled that “the Mekari Ministry of Home

Affairs has recognised CILS as an entity funded by foreign donations to interfere in Mekar’s

domestic affairs”. It remarked that “it is against Mekar’s public policy to give credence to the

reports prepared by such an organisation”89.

96. Claimant appealed the judgment before the Superior Court of Mekar, however, the appeal

was unsuccessful. In its reasoning the Supreme Court held that the lex arbitri provides an

89 SOUF, p. 39, ¶62; ANNX XIV, p. 66, ¶¶10-16.
88 SOUF, p. 39, ¶61; ANNX XIII, p. 64, ¶14.
87 EDF, ¶4.738.
86 World Duty Free, ¶157.
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enforcing court with “discretion to recognize an award that has been set aside at its seat,

subject to the prudential concern of international comity, which remains vital”90.

97. In the case at hand, Respondent justified its failure to accord FET to Claimant by applying its

national law, enforcing an award that was tainted with corruption. It is important to note that

the arbitral award at issue is exceptional and despite the discussión on the discretion of courts

on enforcing annulled awards, it is safe to say that with the evidence throughout the whole

procedural history of the Parties, it can be concluded that corruption existed and such conduct

amounts to a violation of transnational public policy.

III. In any event, the cumulative effect of the measures violated the FET standard

98. In El Paso v. Argentina, the tribunal has recognised the concept of creeping violations91:

The Tribunal considers that, in the same way as one can speak of creeping
expropriation, there can also be creeping violations of the FET standard.
According to the case-law, a creeping expropriation is a process extending over
time and composed of a succession or accumulation of measures which, taken
separately, would not have the effect of dispossessing the investor but, when
viewed as a whole, do lead to that result. A creeping violation of the FET standard
could thus be described as a process extending over time and comprising a
succession or an accumulation of measures which, taken separately, would not
breach that standard but, when taken together, do lead to such a result.

(Emphasis added)

99. In offering support for the concept of a creeping violation of the FET standard, the tribunal in

El Paso relied on Art. 15 ARSIWA, explicitly finding that the various measures taken by

Argentina constituted a “composite act”92. Commentators have stated that “a composite act

must be limited to breaches characterized by an aspect of systematic policy” and also that

“what characterizes the composed delict is, apart from a quantitative aspect, the existence of a

motive which unites the whole of the criticized conducts in one determined wrongful act”93.

100. In the case at hand, the constant breaches by Respondent on a systematic policy of

harassment and the motivation to displace Claimant which united all of the former actions is

evident based on the following reasons. Firstly, when Claimant finally sold its stake in Caeli

to Mekar Airservices, the market share of Caeli in Mekar dropped below 30%. Conveniently,

93 Salmon (2010), ¶¶383-391
92 Ibidem, ¶516.
91 El Paso, ¶¶518-519.
90 SOUF, p. 39-40, ¶62; ANNX XV, p. 68, ¶¶18-19.
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recognising that Caeli was on the verge of bankruptcy, the CCM authorised the MCA under

an exception of the MRTPA rules on State aid to infuse capital in Caeli and forego fines due

to the CCM until such time as its financial recovery was complete.

101. Then, by the end of April 2021, Mekar Airservices successfully negotiated restructuring deals

with the two largest banks in Mekar. Furthermore, Caeli was granted tax breaks for the

following years, pursuant to an order from Mekar’s Tax Authority. These facts reveal what

Claimant feared back in 2018: Mekar was refusing to aid Caeli in hopes to push Claimant to

the limit in order to get Caeli back.

Part IV. Compensation is to be granted according to the Fair Market Value

102. MFN clauses are designed to ensure equality and non-discrimination treatment of protected

investors vis-à-vis other foreign investors in the host State94. Some tribunals have stated that

MFN clauses are designed to provide a level playing field between foreign investors from

different countries in order to ensure that they are treated on a basis of parity with other

foreign investors and with national investors when they invest abroad95.

103. Also, MFN clauses can be invoked to benefit from more favourable provisions in comparator

treaties. The host State is alleged to breach the MFN clause by failing to accord the investor

the more favourable protections that it has accorded to other investors under a comparator

treaty. In that vein, the tribunal in the CME v. Czech Republic have accepted the application

of MFN clauses to which has allowed investors to import more favourable provisions with

respect to a compensation standard of fair market value (“FMV”)96.

104. The notion of FMV is generally understood as the price at which property would change

hands between a hypothetical willing and able buyer and an hypothetical willing and able

seller, absent compulsion to buy or sell, and having the parties reasonable knowledge of the

facts, all of it in an open and unrestricted market97.

105. The standard of compensation set forth in Art. 9.21.1 CEPTA establishes:

Article 9.21: Final Award

97 Enron, ¶361.
96 CME, ¶500.
95 Bayindir ¶387; National Grid, ¶92.
94 Daimler, ¶242.
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1. Where a tribunal makes a final award against a respondent, the tribunal may
award, separately or in combination:
(a) monetary damages at a market value, except as otherwise provided for in
Article 9.12; and
(b) restitution of property, in which case the award shall provide that the
respondent may pay monetary damages at a market value and any applicable
interest in lieu of restitution.

(Emphasis added)

106. On the other hand, Art. 13 Arrakis-Mekar BIT provides:

Article 13 – Compensation and Prompt Payment
If the Tribunal makes a Final Award in favour of the investor, the Tribunal may
award compensation. Such compensation shall be equivalent to the fair market
value of the investment immediately on the day before the measures inconsistent
with the provisions herein were taken by the host State.

(Emphasis added)

107. The MFN clause of the CEPTA under Art. 9.7 establishes:

Article 9.7: Most Favoured Nation Treatment
1. Each Party shall accord to an investor of the other Party and to a covered
investment, treatment no less favourable than the treatment it accords in like
situations, to investors of a third country and to their investments with respect to
the establishment, acquisition, expansion, conduct, operation, management,
maintenance, use, enjoyment and sale or disposal of their investments in its
territory.
2. For greater certainty, the treatment referred to in paragraph 1 does not include
procedures for the resolution of investment disputes between investors and states
provided for in other international investment treaties and other trade
agreements. Substantive obligations in other international investment treaties and
other trade agreements do not in themselves constitute “treatment”, and thus
cannot give rise to a breach of this Article, absent measures adopted or
maintained by a Party pursuant to those obligations.

(Emphasis added)

108. In the case at hand, Respondent failed to accord MFN treatment to Claimant by according

with Bonooru a less favourable treatment to investors with regard to the standard of

compensation than the accorded with Arrakis’ investors with respect to the sale or disposal of

their investments in its territory.

109. The tribunal shall take into account the principle of full compensation in order to, as far as

possible, wipe out all the consequences of the violation of Respondent and re-establish the

situation which would, in all probability, have existed if that act had not been committed98.

98 Factory at Chorzów, p. 47.
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110. From the time Claimant acquired Caeli back at the start of the decade to the past 20 years or

so, Caeli successfully rose to a peak valuation of USD 1.1 billion99. Taking into account that

the FMV is the most appropriate standard in considering the economic principles of free and

open market activity according to the principle of full compensation, Claimant request this

tribunal, the amount of 700 Million USD in compensation.

Part V. Prayer for Relief

111. In light of the above, Claimant respectfully requests the Tribunal to:

1. Find that it has jurisdiction over the present proceedings;

2. Admit the CFBI amici submission and bar the CRPU;

3. Find that the Respondent treated the Claimant’s investment unfairly and inequitably and

thereby breached Chapter 9 of the CEPTA;

4. Order Mekar to pay the Claimant 700 Million USD plus interest as of the date of the

violation according to the fair market value;

5. Order Mekar to reimburse the Claimant for all costs and expenses associated with this

arbitration.

99 ANNX IX, p. 57.
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