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STATEMENT OF FACTS 

Dramatis personae 

The Claimant is an airline holding company incorporated in Bonooru. Until March 2020, 

Bonooru retained minority shareholding in the Claimant. The Claimant acquired the right to 

initiate the present arbitration through the CEPTA.  

The Respondent is a country south of Bonooru.  

The Claimant’s investment 

On 5 January 2011, the Respondent accepted the Claimant’s tender, valued at 800 million USD. 

The Claimant acquired an 85% stake in Caeli, while the Respondent maintained 15% 

ownership through Mekar Airservices. Simultaneously, the Claimant and Mekar Airservices 

entered into a Shareholders’ Agreement. 

On 5 March 2011, CCM approved Claimant’s acquisition of an 85% stake in Caeli and the 

airline’s participation in the Moon Alliance. 

In April 2014, the Respondent and Bonooru signed the CEPTA, which came into force on 15 

October 2014. As the Respondent has not signed and ratified the ICSID Convention, the 

Claimant submits the present dispute to arbitration under the Additional Facility Rules. 

CCM’s investigation into Caeli Airways 

In September 2016, CCM launched the First Investigation into Caeli for predatory pricing and 

placed caps on Caeli’s airfare. 

In December 2016, CCM launched the Second Investigation into Caeli. 

Mekar’s currency crisis 

On 30 January 2018, the Respondent decreed all companies operating in Mekar to offer goods 

denominated exclusively in MON. 

Caeli protested this change and requested CCM to remove the airfare caps imposed on it in 

September 2016. CCM denied Caeli’s request. On 27 March 2018, Caeli registered a judicial 

review claim against CCM. A hearing on interim measures was scheduled only in April 2019 

due to a high volume of cases; the Court Registrar further rejected Caeli’s request for an 

immediate hearing. 



 
 

2 
 

Conclusion of CCM’s Investigations 

By end August 2018, CCM concluded its First Investigation into Caeli. The CCM found a 

breach of Mekar’s antitrust legislation, fined Caeli MON 150 million, and kept the airline caps 

in place pending the Second Investigation. 

On 1 January 2019, CCM completed its Second Investigation into Caeli, fined Caeli MON 200 

million, and continued to impose airfare caps. 

On 20 January 2019, Caeli’s representatives appealed both orders of CCM in Mekari courts. 

On 15 June 2019, Justice VanDuzer declined to remove the airfare caps. Under Mekari law, 

Caeli has no further appeal. 

The Claimant’s exit from Caeli  

In November 2019, representatives of the Claimant announced their intention to sell their stake 

and secured an offer from Hawthorn for the Claimant’s entire stake in Caeli/ 

In its response dated 17 December 2019, Mekar Airservices rejected the offer. Mekar 

Airservices filed a request for arbitration on 11 February 2020. It requested the tribunal to find 

that the Claimant had failed to secure a bona fide third party offer under Article 39 of the 

Shareholders’ Agreement. 

The sole arbitrator, Mr. Rett Eichel Cavanaugh, rendered an award in favour of Mekar 

Airservices on 9 May 2020. A report released on 14 June 2020 by the CILS alleged that Mr. 

Cavannaugh had received bribes from Mekar Airservices representatives to render a favourable 

decision. 

The Claimant filed to set aside the award of 9 May 2020 at the court in Sinnoh. On 1 August 

2020, the Supreme Arbitrazh Court of Sinnograd set aside the award. Nonetheless, Mekar 

Airservices sought to enforce the award before the High Commercial Court of Mekar. On 23 

August 2020, the Court ruled to recognize and enforce the award in Mekar. The Claimant 

appealed the judgment before the Superior Court of Mekar. On 25 September, the Superior 

Court dismissed the Claimant’s appeal. 

Between February and September 2020, the Claimant failed to find another buyer. Thus, the 

Claimant sold its stake in Caeli to Mekar Airservices on 8 October 2020 for 400 million USD.  
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The initiation of the present proceedings 

The Claimant filed a notice of arbitration against the Respondent on 15 November 2020 to seek 

compensation for its losses, pursuant to the CEPTA and Additional Facility Rules. 
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SUMMARY OF ARGUMENTS 

Phase I 

Jurisdiction:  

First, the Claimant’s has rightfully submitted a claim to arbitration under the CEPTA because 

its investment is a covered investment under the CEPTA, and it has adhered to the procedural 

requirements under Chapter 9 CEPTA.  

Second, the Tribunal has jurisdiction ratione personae because the Claimant is a national of 

another state: in its investment in Caeli Airways, the Claimant was neither acting as an agent 

of Bonooru nor exercising an essentially governmental function.  

Filing of Amici Submissions by CBFI:  

This Tribunal should grant leave for CBFI to file amici submissions because it fulfils all the 

necessary criteria under Rule 41(3) Additional Facility Rules.  

First, the submissions would likely introduce a perspective that is different from that of the 

Claimant and the Respondent and thereby assist the Tribunal in the determination of a factual 

or legal issue.  

Second, the submissions address a matter that is within the scope of the dispute.  

Finally, CBFI should also be given leave to make amici submissions on account of its 

significant interest in these proceedings given the outcome of the present dispute would impact 

the members of CBFI in their capacity as foreign investors in Mekar.  

In response to the Respondent’s contentions, it is submitted that CBFI’s submissions would 

indeed further public interest and it is unnecessary for CBFI to be an independent party in order 

for it to make amici submissions. 

Filing of Amici Submissions by EACRPU:  

First, this tribunal should not grant EACRPU leave to make amici submissions because its 

submission focuses on the legality of the Claimant’s investment, which is a jurisdictional 

matter that neither party to the dispute has raised.  

Second, the EACRPU’s submissions would not assist this Tribunal because even in the event 

that they establish that the Claimant’s investment was initially illegal, the Respondent would 
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be estopped from invoking the defence of illegality in the present dispute, given that it has 

acquiesced in any potential illegality. 

Phase II 

Merits:  

The Respondent has breached Article 9.9 CEPTA through a series of actions taken by State 

organs or agents of the State.  

First, the Respondent acted arbitrarily in investigating the Claimant’s investment, forcing the 

Claimant to keep its airfares unreasonably low despite rapid inflation, enforcing an arbitral 

award that was tainted by corruption.  

Second, the Respondent’s also committed a fundamental breach of due process by denying the 

Claimant justice in its Courts.  

Third, the Respondent unfairly discriminated against the Claimant by refusing grant it financial 

assistance.  

Finally, the Respondent committed a fundamental breach of transparency by engaging in 

bribery to prevent the Claimant from selling its investment. These actions, taken either 

individually or together, amount to a breach of the Respondent’s obligation to accord the 

Claimant and its investment fair and equitable treatment.  

Remedy:  

First, the Respondent should compensate the Claimant for its losses based on the fair market 

value of its investment because doing so ensures full reparation, which accords with customary 

international law.  

Second, the Respondent is obligated by the CEPTA to compensate the Claimant based on the 

fair market value, given the existence of the Most Favoured Nation clause.  

Finally, the value of the compensation should not be reduced because the Claimant has not 

been contributorily negligent in procuring its own losses, nor do the Respondent’s economic 

conditions warrant such a reduction. 
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ARGUMENTS 

PHASE I: JURISDICTION AND AMICI SUBMISSIONS 

 

 THE TRIBUNAL HAS JURISDICTION TO DECIDE ON THE PRESENT CASE 

1. The Claimant will demonstrate that, first, it has satisfied the requirements under the CEPTA 

to bring the dispute to arbitration [A], and second, the tribunal has jurisdiction ratione 

personae over the dispute [B].   

A. The Claimant is entitled to bring its dispute to arbitration under the 

CEPTA  

2. It is a trite principle of International Commercial Arbitration that the scope of a tribunal’s 

jurisdiction to decide the dispute is underpinned by the parties’ consent.1  In the present 

case, the consent of the parties is articulated by Chapter 9 CEPTA. 

3. Under Article 9.2 of Chapter 9, a claim may only be submitted to arbitration where (1) the 

dispute concerns a covered investment by the party2 and (2) the claim to arbitration was 

submitted in accordance with Article 9.16.3  

1. The investment by the Claimant into Caeli Airways is a covered 

investment 

4. Article 9.1 clarifies that a “covered investment” refers to “an investment in [the 

Respondent’s] territory by an investor of another Party in existence as of the date of entry 

into force of this Agreement” (emphasis added).4 In this respect, it must be established that 

(a) the Claimant has made in investment in the territory of the Respondent, and (b) the 

Claimant is an investor of Bonooru.  

 
1 Moses, P:2. 
2 CEPTA, Article 9.2(1)(b). 
3 CEPTA, Article 9.2(3). 
4 CEPTA, Article 9.1. 
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a) The Claimant made an investment in Mekar 

5. Under Article 9.1, an ‘investment’ under the CEPTA may take the form of, inter alia, 

“shares, stock, and other forms of equity participation in an enterprise.”5 This requirement 

is fulfilled because of the Claimant’s 800 million USD tender to acquire an 85% stake in 

Caeli Airways,6 a major airline company based in Mekar.7  

b) The Claimant is an investor of Bonooru 

6. Article 9.1 clarifies that the term ‘investor’ has two limbs. First, that the entity is “an 

enterprise with the nationality of a Party or seated in the territory of a Party”, and second, 

that it “seeks to make, is making or has made an investment in the territory of the other 

Party.”8 

7. With respect to the first limb of nationality, Article 9.1 further clarifies that an “enterprise 

with the nationality of a Party” refers to an entity that first, “is constituted or organised 

under the laws of that Party” and second, “has substantial business activities in the territory 

of that Party.” 9  The first requirement is satisfied on the basis that the Claimant was 

incorporated in Bonooru10 and has its registered office located in Szeto, Bonooru.11 The 

second requirement is satisfied on the basis of the Claimant’s 100% ownership in Royal 

Narnian, the flag carrier of Bonooru.12 The civil aviation industry plays a significant role 

in Bonooru’s economy—as of 2019, civil aviation contributed to nearly 13% of Bonooru’s 

GDP and accounted for 11.6% of its total employment.13 With the Claimant’s ownership 

and management of Royal Narnian, it clearly is involved in “substantial business activities” 

in Bonooru.  

8. With respect to the second limb requiring “an investment in the territory of the other Party”, 

this is fulfilled pursuant to Paragraph [5.].  

 
5 CEPTA, Article 9.1. 
6 SOUF, ¶24. 
7 PO3, ¶6. 
8 CEPTA, Article 9.1. 
9 CEPTA, Article 9.1. 
10 SOUF, ¶10. 
11 Annex IV, ¶2. 
12 SOUF, ¶9. 
13 SOUF, ¶6. 
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9. Thus, the Claimant’s investment in Caeli Airways is a “covered investment” that falls under 

the scope of Chapter 9 CEPTA.  

2. The claim was submitted to arbitration in accordance with Article 9.16 

10. Under Article 9.16, a submission of a claim to arbitration must, first, satisfy the 

requirements of Article 9.16(1), and second, be submitted under the appropriate rules 

pursuant to Article 9.16(2).  

a) The requirements under Article 9.16(1) are satisfied 

11. Article 9.16 sets out two requirements for a claim to be submitted for arbitration in 

accordance with the CEPTA. 

12. First, pursuant to Article 9.16(1), efforts must be made for the dispute to be resolved 

through mutual agreement. In this respect, prior to submitting a claim to arbitration, the 

Claimant made an attempt to reach a mutually agreeable resolution with the Respondent, 

which failed despite the Claimant’s best efforts.14 

13. Second, pursuant to Article 9.16(1)(a), the claim must be submitted by “an investor of a 

Party, on its own behalf”. In the present case, as established earlier at Paragraphs [6. – 11.], 

the Claimant submitted the claim on its own behalf as an investor of Bonooru.  

b) The claim is submitted under the appropriate rules pursuant to 

Article 9.16(2) 

14. Where the conditions under Article 9.16(1) are fulfilled, Article 9.16(2) empowers the 

claimant party to submit its claim under the following rules: 

a. the ICSID Convention; 

b. the Additional Facility Rules if the conditions for proceedings pursuant to 

paragraph (a) do not apply; or 

c. any other rules on agreement of the disputing parties. 

 
14 NOA, ¶4. 
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15. The present dispute cannot be submitted under the ICSID Convention because Mekar is not 

a Contracting State under the ICSID Convention. Thus, the Claimant rightfully submits this 

dispute to arbitration under the Additional Facility Rules. 

B. The tribunal has jurisdiction ratione personae over the dispute 

16. Under Article 2 Additional Facility Rules, there are two jurisdictional requirements for the 

Secretariat of the Centre to be authorised to administer proceedings.  

17. First, the proceedings must fall within one of the categories enumerated in Article 2(a)-(c). 

In the present case, the proceedings fall within the scope of Article 2(a)15 given that the 

Respondent is not a Contracting State, and the dispute therefore falls outside the jurisdiction 

of the ICSID Convention.  

18. Second, the proceedings must be between a State and a national of another State16 (herein 

referred to as the ‘national’ requirement). Given that the ‘national’ requirement is where 

the Respondent makes their contention, 17  the subsequent sections will address these 

contentions where appropriate.  

1. The jurisprudence of Article 25 of the ICSID Convention is persuasive 

19. As a preliminary matter, it is apposite to note that the jurisprudence of Article 25 ICSID 

Convention is highly persuasive in interpreting Article 2 Additional Facility Rules because 

the two provisions are in pari materia. Article 2 Additional Facility Rules restricts the 

jurisdiction of the Secretariat of the Centre to proceedings “between a State…and a national 

of another State”, while Article 25 ICSID Convention restricts the jurisdiction of the Centre 

to disputes “between a Contracting State…and a national of another Contracting State.”  

 
15 Additional Facility Rules, Article 2(a). 
16 Additional Facility Rules, Article 2. 
17 Response to NOA, ¶¶2-6. 
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20. In Lion Mexico, the tribunal justified reliance on the jurisprudence of Rule 41(5) ICSID 

Convention to interpret Art 45(6) Additional Facility Rules on the basis that the two 

provisions contained “effectively the same language”.18 Given that Article 2 Additional 

Facility Rules and Article 25 ICSID Convention both contain “effectively the same 

language”, they ought to be interpreted similarly. 

2. SOEs are prima facie ‘nationals’ of their home state 

21. The jurisprudence of Article 25 ICSID Convention suggests that SOEs prima facie have 

standing as a ‘national’ of their home state to pursue a claim under the ICSID Convention, 

subject to certain limitations.  

22. While both the ICSID Convention19 and the Additional Facility Rules20 define the term 

“national of another [Contracting] State”, neither definition offers resolves the ambiguity 

in determining whether SOEs would fall within the scope of the clause.   

23. Where interpretation “leaves the meaning ambiguous or obscure”, 21  the tribunal is 

permitted recourse to “supplementary means of interpretation, including the preparatory 

work of the treaty and the circumstances of its conclusion.”22 

24. In addressing the issue of the qualification of SOEs at a Hague Academy of International 

Law course in 1972, Aaron Broches, the first secretary-general of ICSID and one of the 

principal drafters of the Convention, formulated what has now come to be known as the 

Broches test:  

“[F]or purposes of the Convention a mixed economy company or government-
owned corporation should not be disqualified as a ‘national of another 
Contracting State’ unless it is acting as an agent for the government or is 
discharging an essentially governmental function” (emphasis added).23 

 

 
18 Lion Mexico, ¶56. 
19 ICSID Convention, Article 25(2). 
20 Additional Facility Rules, Article 1(6). 
21 VCLT, Article 31. 
22 VCLT, Article 32.  
23 Selected Essays, P:202. 
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25. Thus, notwithstanding its alleged status as an SOE, the Claimant prima facie satisfies the 

‘national’ requirement, unless (a) it was acting as an agent for the government or (b) it was 

discharging an essentially governmental function.  

26. The Broches test has found favour in tribunal decisions such as CSOB and more recently 

in BUCG. Further, the factors in the Broches test have been characterised as a “mirror 

image”24 of the attribution rules in Articles 5 and 8 of the ARSIWA. As a corollary, 

decisions that have interpreted these articles will therefore also be highly persuasive in 

interpreting the factors in the Broches test.  

3. Applying the Broches test, the Claimant is a ‘national’ of Bonooru 

a) The Claimant was not acting as an agent for the Bonooru 

27. Under the first factor of the Broches test, SOEs that act as an agent for the government 

cannot satisfy the ‘national’ requirement.  This mirrors Article 8 ARSIWA, which provides 

that ‘agency’ refers to when one acts “on the instructions of” and “under the direction or 

control” of the State in carrying out the conduct.25 

28. In BUCG, it was emphasised that the analysis was not a question of the corporate 

framework of the SOE, but instead “whether it function[ed] as an agent of the State in the 

fact-specific context” 26  (emphasis added). This is consistent with the Commentary to 

ARSIWA which notes that conduct will be attributable to the State “only if it directed or 

controlled the specific operation”, and not conduct “only incidentally or peripherally 

associated with an operation.”27 

29. Therefore, it is irrelevant that the Claimant became affiliated with and operated in part by 

the Bonoori government after it sold its stake in Caeli to Mekar Airservices.  

 
24 BUCG, ¶34. 
25 ILC ARSIWA, Article 8. 
26 BUCG, ¶39. 
27 ILC ARSIWA, Article 8, Commentary, ¶3.  
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30. In BUCG, even though BUCG (the SOE) was subject to the overall direction of a 

governmental board, the tribunal concluded that in building an airport terminal, BUCG was 

engaged in a purely commercial endeavour—it participated in the airport project as a 

general contractor and its bid was selected on its commercial merits.28  

31. Similarly, in Nicaragua the court acknowledged that although the United States was 

responsible for providing “heavy subsidies…planning, direction, and support” 29  to 

Nicaraguan operatives, the ICJ did not find that it had “effective control of the military or 

paramilitary operations in the course of which the alleged violations were committed.”30 

32. In contrast, in Bayindir, the investor, NHA (the SOE), was “generally empowered to 

exercise elements of governmental authority.”31 Nonetheless, the tribunal recognised that 

the existence of these general powers was insufficient for the SOEs actions to be 

attributable to the State. However, on the facts, the NHA was found to be an agent of the 

State specifically because each of its actions were “a direct consequence of…and received 

express clearance from the Pakistani Government”.32 

33. Applying the reasoning from the above decisions, the Claimant was not acting as agent of 

the state for two reasons.  

34. First, structurally, the Bonooru government did not possess a sufficient degree of ‘control’ 

over the Claimant. Bonooru’s shareholding in the Claimant at the time was limited to a 

minority stake.33 Further, the only direct ‘control’ the Bonooru government had over the 

Claimant’s Board of Directors was limited to the nomination of a single non-executive 

director pursuant to the Claimant’s articles of association. 34  Even if certain executive 

directors on the board were nominated by Bonooru’s representatives (by virtue of the fact 

Bonooru’s representatives form a majority of members present and voting when not all 

other shareholders attend),35 it is trite that directors owe a paramount duty to act in the 

interests of the company as opposed to their nominator.  

 
28 BUCG, ¶40. 
29 Nicaragua, ¶109. 
30 Ibid, ¶115. 
31 Bayindir, ¶122. 
32 Ibid, ¶125. 
33 Annex IV, ¶5. 
34 Ibid, ¶152.4. 
35 PO4, ¶3. 
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35. Second, from a functional perspective, in its investment into Caeli Airways, the Claimant 

was at all material times acting as a private enterprise. The Claimant entered a competitive 

tendering process and was selected on the basis of being the highest bidder as well as having 

proposed “the most financially attractive business model for Caeli Airways’ short and 

medium-run development.” 36 Further, it received subsidies from the Bonooru government 

under the Horizon 2020 scheme based on its merits as a private enterprise. The Bonooru 

government believed that its investment in Caeli Airways would boost the tourism 

infrastructure by “enhancing the aviation network available to prospective tourists.”37  

36. Thus, the Claimant clearly did not “[exercise] its functions under the entrustment and/or 

direction of the Bonooru government” 38 so as to satisfy the agency factor of the Broches 

test. 

b) The Claimant was not discharging an essentially governmental 

function 

37. Under the second factor of the Broches test, SOEs that discharge an essentially 

governmental function cannot satisfy the ‘national’ requirement.  This mirrors Article 5 

ARSIWA which couches this requirement in the language of an entity being “empowered 

by the law of that State to exercise elements of the governmental authority”,39 provided that 

it was acting in that capacity in the particular instance.  

38. In the present circumstances, under Article 3(h) Memorandum of Association, one of the 

Claimant’s objectives as a company is to “assist in developing the aviation industry as well 

as the civil aviation infrastructure in Bonooru… in accordance with Article 70 of the 

Constitution Act, 1947”.40 Prima facie, this aligns with the Bonooru government’s positive 

obligations, under Article 70 Bonooru Constitution, to enable citizens’ mobility by 

providing a right to travel between the islands of Bonooru.41  

 
36 SOUF, ¶31. 
37 Ibid, ¶28. 
38 Response to NOA, ¶3. 
39 ILC ARSIWA, Article 5. 
40 Annex IV, ¶3(h). 
41 Annex I, ¶2.  
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39. In BUCG, the tribunal accepted that in the broad context, BUCG was clearly subject to 

various corporate controls and mechanisms in the context of China’s state-controlled 

economy. However, similar to the factor of agency, the tribunal held that the appropriate 

focus of the analysis was on the functions of the SOE in the particular instance.42 Thus, the 

issue was whether BUCG’s participation in the airport project was an exercise of 

governmental function as opposed to a commercial function. 

40. Similarly, the focus in the present circumstance is not the Claimant’s alleged exercise of 

governmental function in assisting the Bonooru government in fulfilling its positive 

obligation under Article 70 Bonooru Constitution, but rather on whether the Claimant’s 

investment in Caeli Airways was an exercise of a governmental function or a commercial 

function.  

41. In this respect, there is simply no evidence that the Claimant’s investment in Caeli Airways 

was anything other than an exercise of a commercial function. It invested in Caeli Airways 

to take advantage of Caeli Airways’ contracts with Phenac International Airport so as to 

offer “unparalleled access to Mekar’s airline market.”43 An investment in a foreign airline 

for the purpose of profit clearly does not amount to an “essentially governmental function.” 

42. In conclusion, notwithstanding its alleged status as an SOE, the Claimant has standing 

under the Article 2 Additional Facility Rules as a “national of another contracting state”: 

in its investment in Caeli Airways, it was not acting as an agent of Bonooru, and it was not 

exercising an “essentially governmental function”.  

 
42 BUCG, ¶42. 
43 SOUF, ¶23. 
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 THIS TRIBUNAL SHOULD ALLOW THE SUBMISSION BY THE 

CONSORTIUM OF BONOORI FOREIGN INVESTORS 

 

43. This Tribunal, in deciding whether to admit any amicus submissions, must take into 

consideration the applicable requirements under Rule 41(3) AF (Arbitration) Rules and 

Article 9.19(3).  

44. The applicable requirements under the AF (Arbitration) Rules and CEPTA are substantially 

similar; in essence, for this Tribunal to admit a potential amicus submission, it must 

consider the following: 

a) Whether it would assist the Tribunal in the determination of a factual or legal 

issue by bringing a perspective, particular knowledge or insight that is different 

from that of the disputing parties;44 

b) Whether it would address a matter within the scope of the dispute;45 

c) Whether the amicus applicant has a significant interest in the proceedings.46 

45. This Tribunal should admit the submission by the Consortium. This is because [A] its 

submission fulfils all the requirements under the AF (Arbitration) Rules and CEPTA. 

Additionally, contrary to the Respondent’s objections,47 the Consortium’s submission will 

[B] further the public interest and [C] it is unnecessary for this Tribunal to require the 

Consortium to be independent to allow its submission. In the alternative, [D] its 

participation will not raise any conflict of interest.  

 
44 AF (Arbitration) Rules, Rule 41(3)(a); CEPTA, Article 9.19(3). 
45 AF (Arbitration) Rules, Rule 41(3)(b); ibid. 
46 AF (Arbitration) Rules, Rule 41(3)(c); ibid. 
47 Mekar’s Application, L:775 to 780. 
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A. The Consortium’s submission fulfils all the applicable requirements under 

the Additional Facility Rules and CEPTA 

1. The Consortium’s submission will assist this Tribunal in the 

determination of a factual issue by providing a different perspective 

from the disputing parties 

46. The enquiry under the first requirement of Rule 41(3) and CEPTA48 focuses on whether 

the amicus submission would be “duplicative” of submissions made by both disputing 

parties and the “likely utility” of the submission to the tribunal.49 

47. The Consortium’s submission provides context on how Bonoori businesses operate. 50 

Further, its submissions will also explain that under the ISDS regime, a claimant’s standing 

is tied only to its commercial activities, instead of the activities’ purpose.51 

48. These submissions are likely to be unique and will not be duplicative of either parties’ 

submission.  

49. First, the Respondent is unlikely to provide a similar submission as it would seek to avoid 

emphasizing that it may have been in contravention of international norms or its CEPTA 

commitments.52  

50. Second, the Claimant is unlikely to provide a similar submission. As an airline holding 

company, it is incapable of adequately providing a perspective that is representative of 

Bonoori foreign investors as a whole. 53 This is because the investment concerns prevalent 

in the airline industry are unique and differ greatly from other aspects of trade.54  

 
48 AF (Arbitration) Rules, Rule 41(3)(a). 
49 Born, Forrest. 
50 CBFI’s Application, ¶10. 
51 Ibid. 
52 Levine. 
53 Glamis Gold.  
54 Aberyratne, Competition and Innovation in Air Transport.  
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51. The Consortium’s industry-wide perspective would also assist this Tribunal in determining 

whether the Respondent’s actions breached its commitments to fair and equitable treatment 

under CEPTA.55 This includes its refusal to grant Caeli Airways subsidies during the 2017 

currency crisis on the basis that it enjoyed unique advantages as an SOE.56 

52. This is because its perspective would allow it to shed light on the extent to which State-

owned Bonoori companies enjoy advantages over private firms, 57  and hence provide 

unique evidence on whether Bonoori SOEs enjoy any advantages over their privately-

owned counterparts. Hence, contrary to the Respondent’s contentions, the Consortium 

would likely advance “novel argument[s]”.  

2. The Consortium’s submission will address a matter within the scope 

of the dispute 

53. The enquiry under the second requirement of Rule 41(3) AF (Arbitration) Rules and the 

CEPTA58 focuses on whether the amicus submission pertains to the “dispute submitted by 

the parties”.59 

54. The Consortium’s submission does fall within the scope of the present dispute because it 

focuses on whether a claimant has standing to bring a case, which is a matter that is in 

dispute in the present case. In particular, the Consortium submits that a claimant’s “standing 

in ISDS is intrinsically tied to a claimant’s commercial activities alone”. Thus, 

discrimination on the basis of an enterprise’s corporate governance, is a “deviation from 

international norms facilitating participation of State-linked enterprises in commercial 

activities.” 60 This submission has implications on whether the Claimant has standing to be 

heard.   

 
55 NOA, ¶29. 
56 SOUF, ¶46. 
57 CBFI’s Application, ¶3. 
58 AF (Arbitration) Rules, Rule 41(3)(b); CEPTA, Article 9.19(3). 
59 Born, Forrest. 
60 CBFI’s Application, ¶10. 
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3. The Consortium has a significant interest in the proceedings 

55. The third requirement under Rule 41(3) and the CEPTA requires the amicus to demonstrate 

that its interest may be affected by the issue on which it intends to make submissions or by 

the outcome of the arbitration more generally.61 

56. The Consortium has a significant interest in the proceedings, by way of its thirty-eight 

members62 who hold investment rights in Mekar which stand to be affected by the outcome 

of this dispute.63 In particular, this Tribunal’s decision on the standing of SOEs to be heard 

is especially important to Bonoori businesses due to Bonooru’s mixed economy, where 

SOEs compete alongside private companies.64  

B. Allowing the Consortium’s submission furthers the public interest 

57. Consideration of the public interest is not an express requirement under Rule 41(3) and 

Article 9.19(3) CEPTA; it is instead a requirement found solely in the decisions of some 

tribunals. 65  However, the Respondent alleges that the failure of the Consortium’s 

submission to further any public interest is sufficient for it to be denied by this Tribunal. 

58. Regardless, even if this Tribunal decides that amici participation is conditional upon a 

public interest requirement, the Consortium’s submission will further the public interest. 

1. The Consortium’s submission will further the public interest by 

providing this Tribunal with a different perspective 

a) There is a public interest in ensuring that tribunals have access 

to a breadth of perspectives 

59. There is a public interest in ensuring that a tribunal has access to as wide a range of views as 

possible through amici participation since this improves the quality of its decision-making66 

and thus the legal quality of its award.67 

 
61 Born, Forrest. 
62 CBFI’s Application, ¶3. 
63 CBFI’s Application, ¶9. 
64 SOUF, ¶3. 
65 InterAguas, ¶23; Vivendi, ¶24; Gabriel Resources. 
66 Magraw, Amerasinghe. 
67 Levine. 
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60. The legal quality of an arbitral award is especially important, considering that there are limited 

post-award remedies available68 despite their wide-ranging impact. Hence, tribunals’ decisions 

must be correct,69 accurate, and defensible.70  

61. This need is especially urgent in the present case, due to the impact of this Tribunal’s decision.  

62.  First, this Tribunal’s decision on the standing of SOCs to be heard before it will have far-

reaching repercussions on Bonoori foreign investment into Mekar.  

63. Second, this Tribunal’s decision is also likely to have a significant impact on the Mekari public, 

since the amount of compensation requested by the Claimant is about twice Mekar’s 

consolidated annual public spending.71 

b) The unique perspectives and arguments offered by the 

Consortium will assist this Tribunal and thus further the public 

interest 

64. The significant impact of any award rendered by this Tribunal demands amici participation in 

the present proceedings. Accordingly, where an amicus applicant is capable of providing 

assistance to this Tribunal by way of its different perspective, this Tribunal should admit the 

amicus submission.  

65. As established earlier at Paragraph [48.], the Consortium can assist this Tribunal with its unique 

perspective. Its submission should therefore be admitted. 

2. The Consortium’s submission will further the public interest by 

enhancing the transparency of this arbitration as well as the broader 

arbitral process 

66. Article 1.2(a) UNCITRAL Rules states that “in the case of a multilateral treaty, [it applies 

when] the State of the claimant and the respondent State, have agreed… to their 

application.” 72 

 
68 ICSID Additional Facility Rules. 
69 Arbitral Awards as Investments, Chapter 4. 
70 Magraw, Amerasinghe. 
71 PO3, ¶4. 
72 UNCITRAL Rules, Article 1.2(a). 
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67. Bonooru has assented to the application of the UNCITRAL Rules to all CEPTA arbitrations 

initiated against it under Article 9.20(6) CEPTA;73 The Respondent has called for the 

application of the UNCITRAL Rules to the present proceedings.74 The UNCITRAL Rules 

therefore apply to this Tribunal. 

68. Thus, this Tribunal may permit amicus participation if it believes doing so would further 

the public interest in the transparency of the present proceedings or the broader arbitral 

process.75 It should therefore allow the Consortium’s submission, which would further the 

public interest in the transparency of the present arbitration and the broader arbitral process. 

a) There is a public interest in the transparency of the present 

arbitration as well as the broader arbitral process 

69. Transparency can be interpreted as the complete visibility, openness, and access to 

information related to an arbitration or from third-party participation with the 

proceedings.76 

70. Although the arbitration documents are publicly available through Article 9.20(1) 

CEPTA,77 there remains a public interest in third-party participation in this arbitration.  

71. The outcome of this Tribunal’s decision on the interpretation of the FET standard under 

CEPTA and the standing of Bonoori SOEs to be heard before a tribunal is of importance to 

current and future Bonoori businesses investing in Mekar.78 

72. Failure to grant such interested parties a platform to air their concerns before this Tribunal 

would undermine Bonoori investors’ confidence in the ability of CEPTA to adequately 

protect their interests.79 This would affect Mekar’s economic stability, given that Bonoori 

investment in Greater Narnia accounts for over USD 59 billion worth of foreign 

investment.80 

 
73 CEPTA, Article 9.20(6). 
74 Mekar’s Application, L:771. 
75 Born, Forrest. 
76 Malintoppi, Limbasan. 
77 CEPTA, Article 9.20(1). 
78 CBFI’s Application, ¶9.  
79 CBFI’s Application, ¶10 
80 PO3, ¶11. 
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73. There is also a general public interest in the transparency of the arbitral process to ensure 

that the public does not perceive the ISDS regime as being overly secretive.81 The far-

reaching repercussions of investor-State arbitration necessitates for the entire process to be 

accessible and subject to scrutiny and participation by affected parties, even if indirectly.82 

Thus, a lack of transparency in the arbitral process, whether perceived or real, risks 

undermining the legitimacy and credibility of the ISDS mechanism itself.83  

b) Allowing the Consortium’s submission would further the public 

interest in transparency 

74. Amicus participation enhances the transparency of an arbitration proceeding and the 

broader ISDS mechanism by subjecting it to the scrutiny and participation of those who 

may be directly or indirectly implicated by it.84  

75. Thirty-eight of the Consortium’s members hold investment rights in Mekar and stand to be 

affected by the outcome of this dispute.85 Allowing the Consortium’s submission would 

further public interest in transparency by providing affected third parties with a platform to 

represent their interests. 

C. This Tribunal should not require the Consortium to be independent  

76. Neither Rule 41(3) AF (Arbitration) Rules nor Article 9.19(3) CEPTA require amicus 

applicants to be independent in order to make submissions to a tribunal; CEPTA merely 

requires potential amici to disclose certain information about any relationships it has with 

the parties, which the Consortium has already complied with. Any requirement of 

independence will therefore be imposed at this Tribunal’s discretion. 

77. The Respondent alleges that the Consortium’s submission should be barred due to the 

membership of LLC, which affects the Consortium’s independence and hence raises a 

conflict of interest if permitted to participate. However, it is submitted that an independence 

requirement is unnecessary for this Tribunal to permit amicus participation. 

 
81 Methanex; Biwater Gauff; Born Forrest; Blackaby; Mourre. 
82 Malintoppi, Limbasan. 
83 Magraw, Amerasinghe; Born, Forrest; Malintoppi, Limbasan. 
84 Malintoppi, Limbasan. 
85 CBFI’s Application, ¶6. 
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1. It is unnecessary for an amicus to be independent to provide assistance 

to a tribunal 

78. Independence refers to whether an amicus possesses material or non-material reliance on 

one of the parties, or vice versa.86 

79. A lack of independence does not preclude an amicus from carrying out its primary purpose, 

which is to provide assistance to a tribunal in determining a factual or legal issue related to 

the proceedings.87 This is because similar to amici in national legal systems, a lack of 

independence does not preclude an amicus in investor-State arbitration from providing a 

tribunal with different or opposing views. 

80. A comparison between amici under ISDS and amici in national legal systems is apposite, 

due to their similarity in purpose and function. For example, the tribunals in InterAguas 

and Vivendi acknowledged that amici in investor-State arbitrations played a role identical 

to a “friend of the court”.88  

81. In particular, amici under both systems contribute to the legal quality of the relevant 

authority’s decision by providing arguments, perspectives, and expertise that the disputing 

parties may not provide.89 

82. However, amici under national legal systems do not need to be independent to fulfil this 

function.90 Under an adversarial system, a lack of independence does not preclude amici 

from offering opposing or different views.91 Similarly, there is no reason for amici in 

investor-State arbitration to be independent. 

83. This conclusion is undergirded by the ICSID Secretariat’s commentary to the 2018 

proposed amendments to the AF (Arbitration) Rules which states that the assistance an 

amicus receives from the one of the parties is “not a bar to participation”.92  

 
86 Wiik, P:262. 
87 Bear Creek; Apotex, ¶21; InterAguas. 
88 InterAguas, ¶9; Vivendi, ¶8. 
89 InterAguas, ¶13; Vivendi, ¶13. 
90 Born, Forrest; Neonathology Associates, calling a requirement of independence “outdated”; NGV Gaming 
noting that “amicus with partisan interests are now quite common”. 
91 NGV Gaming. 
92 ICSID Secretariat. 
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2. A requirement of independence would deny this Tribunal access to 

valuable insights about the Bonoori business landscape 

84. A requirement of independence from the parties will deny this Tribunal the opportunity to 

access contextual information about the Bonoori business landscape. 

85. Bonooru operates as a market-based mixed economy, where SOEs compete alongside 

private companies.93 Thus, any business association capable of providing a perspective 

representative of the entirety of the Bonoori economy, must necessarily include State-

linked enterprises. However, by virtue of their connection with the State, these entities 

cannot be regarded as being independent from the Claimant. They would therefore be 

precluded from participation if a requirement of independent was imposed. 

D. Alternatively, the Consortium’s participation does not raise a conflict of 

interest 

86. Alternatively, even if independence is a requirement, this Tribunal should not reject the 

Consortium’s submission because LLC’s membership does not raise a conflict of interest. 

87. A conflict of interest is raised when an amicus curiae has such close ties to a party that it 

is either identical to a party, or is acting as its mouthpiece.94 Thus, an amicus’ lack of 

independence is of concern because it risks affecting the due process and procedural 

equality between the parties.95 However, this is not a concern in the present case. 

88. First, LLC is a mere advisor to the Claimant on potential sources of litigation funding;96 it 

is not privy to the litigation strategy of the Claimant. This is distinct from a party who 

assists and cooperates with the litigating party in the preparation of its submissions. LLC 

is therefore incapable of acting as a “mouthpiece” of the Claimant because it is ignorant of 

the latter’s submissions. 

 
93 SOUF, ¶3. 
94 Wiik, P:263. 
95 Ibid. 
96 PO3, ¶12; CBFI’s Application, ¶7. 
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89. Second, LLC merely voted in respect of the amicus submission by the Consortium.97 It did 

not write the Consortium’s amicus submission and thus cannot be said to be acting as the 

Claimant’s “mouthpiece”. 

 THIS TRIBUNAL SHOULD REJECT THE SUBMISSION BY THE EXTERNAL 

ADVISORS TO THE COMMITTEE ON REFORM OF PUBLIC UTILITIES 

90. The submission by EACRPU raises a new jurisdictional question pertaining to the legality 

of the Claimant’s investment. 98 However, neither party to the dispute has objected to the 

investment’s legality. This Tribunal should therefore reject the EACRPU’s submission 

because it will not address a matter within the scope of the dispute and will not be able to 

assist this Tribunal in finding jurisdiction. 

A. The submission by the EACRPU does not address a matter within the scope 

of the dispute 

91. This Tribunal should reject the EACRPU’s submission on the basis that it raises a new 

jurisdictional objection that falls outside the scope of the parties’ dispute. 

92. Rule 41(3)(b) limits the scope of an amicus submission to matters “within the scope of the 

dispute.” 99  Amici thus may not make submissions on matters outside the tribunal’s 

mandate, which is delineated by the agreement of the parties.100  

93. This is because allowing a tribunal to consider jurisdictional issues in the absence of a 

challenge may result in an “unnatural broadening” of the scope of the dispute.101 This poses 

a serious procedural risk of interfering with the parties’ rights over the proceedings itself.102 

 
97 PO3, ¶12. 
98 EACRPU’s Application.  
99 Arbitration (AF) Rules, Rule 41(3)(b). 
100 International Commercial Arbitration, Chapter 2; Wiik, P:388; Filipe Galvão. 
101 Apotex, Order on BNM, ¶27; Born, Forrest. 
102 Wiik, P:390. 
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94. A tribunal therefore may not consider jurisdictional challenges raised by amici in the 

absence of a challenge by one of the parties.103 For example, the AES tribunal held that the 

European Commission could not challenge the tribunal’s jurisdiction since Hungary had 

not raised any objections.104 

95. CEPTA’s preamble expresses the parties’ commitment to the rule of law as well as the 

elimination of bribery and corruption; 105  it is thus likely that the definition of an 

“investment” under CEPTA contains an implicit legality requirement. This has been found 

by tribunals to be relevant in its determination of jurisdiction ratione materiae or ratione 

voluntatis.106 

96. However, neither party to the dispute has raised an issue about the legality of the Claimant’s 

investment in Caeli Airways. The only objection the Respondent has raised to this 

Tribunal’s jurisdiction pertains to its jurisdiction ratione personae. Potential jurisdictional 

submissions by amici should therefore be limited to this issue.  

B. The EACRPU’s submission is unable to assist this Tribunal in deciding 

jurisdiction 

97. Rule 41(3)(a) requires an amicus submission to “assist the Tribunal”.107 However, even if 

this Tribunal finds that the EACRPU may raise a new question on jurisdiction, the 

submission should still be rejected since it is unable to assist this Tribunal in finding 

jurisdiction.  

98. This is because the Respondent is estopped from raising the investment’s potential illegality 

as a jurisdictional challenge. Since this Tribunal may only consider issues raised by the 

parties, EACRPU’s submission falls outside the scope of the dispute and is incapable of 

providing assistance to this Tribunal. 

 
103 Wiik, P:402, “They should be admitted as long as they do not interfere with the structure of the proceedings. 
This would be the case if amici curiae were to raise for the first time in the arbitration a jurisdictional issue 
objection that is for the respondent to raise.” 
104 Triantafilou, Kluwer Arbitration Blog. 
105 CEPTA, Preamble. 
106 Polkinghorne, Volkmer. 
107 AF (Arbitration) Rules, Rule 41(3)(a). 



 
 

26 
 

99. Various tribunals have applied the concept of estoppel whenever the circumstances of the 

case justified its application.108  Generally, tribunals have been willing to find that an 

estoppel has arisen when circumstances render it unfair for one party to rely upon the 

illegality of the investment as a defence. 109  Examples include acceptance of the 

investment’s legality110 and the passage of time.111 

100. It would be prejudicial to the Claimant if this Tribunal finds that the Respondent is able 

to raise the illegality of the investment as a defence in the circumstances of the present 

dispute.  

101. Both parties have accepted and acted upon the investment’s legality in good faith for close 

to a decade.112 It would therefore be unfair to the Claimant for the Respondent to abruptly 

change its position in the present proceedings. 

102. This Tribunal should thus find that the Respondent is estopped from relying on the 

potential illegality of the investment as a jurisdictional defence. Since the legality of the 

investment does not fall within the Tribunal’s mandate, the EACRPU’s submission should 

therefore be rejected.  

 
108 Obersteiner. 
109 Fraport AG. 
110 Franck Charles Arif, ¶376; ibid. 
111 Franck Charles Arif. 
112 SOUF, ¶25; SOUF, ¶63; Vemma owned a stake in Caeli from 5 March 2011 to 8 October 2020. 
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PHASE II: MERITS AND REMEDIES 

 THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA BY 

FAILING TO ACCORD FAIR AND EQUITABLE TREATMENT TO THE 

CLAIMANT AND ITS INVESTMENT 

103. Pursuant to Article 9.9 CEPTA, the Respondent has an obligation to accord fair and 

equitable treatment to the Claimant and its investment.113 Specifically, the Respondent 

would be in breach of the FET standard if it adopts a measure that constitutes: 

(a) a denial of justice in criminal, civil or administrative proceedings; 

(b) a fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings; 

(c) an arbitrary or discriminatory conduct; 

(d) abusive treatment of investors, such as coercion, duress, and harassment; 

(e) a breach of any further elements of the fair and equitable treatment obligation 

adopted by the Parties in accordance with Article 9.22.114 

A. The CCM’s first investigation against the Claimant’s investment was 

conducted arbitrarily 

104. First, while the term ‘arbitrary’ is not defined in the CEPTA, it has been recognised in 

international law that a measure is ‘arbitrary’ if it is taken in “wilful disregard of due 

process of law” or if it “shocks, or at least surprises, a sense of juridical propriety”.115 More 

specifically, an action may also be arbitrary where it is “improper”116 and “not based on 

legal standards but on discretion, prejudice or personal preference”.117 

105. In the present case, the CCM’s first investigation was arbitrary because it was in breach 

of the Mekar’s domestic legislation. Additionally, the CCM’s investigation was arbitrary 

because it knowingly and wrongfully invoked the MRTPA. 

 
113 CEPTA, Article 9.9(1). 
114 CEPTA, Article 9.9(2). 
115 ELSI, ¶128; Asylum, ¶284. 
116 Micula, ¶520. 
117 EDF, ¶303; Infinito, ¶549; Global Telecom, ¶561; OperaFund, ¶588. 
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1. The CCM’s decision to launch the investigation was arbitrary because 

it was in breach of the Respondent’s domestic legislation 

106. The CCM is only allowed to launch a suo moto investigation into a corporation if (a) its 

market share exceeds 50%”,118 or (b) its market share is lower than 50% but it operates in 

an industry that “require[s] special attention”.119 In the present case, it is clear that Caeli’s 

market share was below 50% at the material time.120 Nonetheless, the CCM insisted that 

Caeli’s market share did exceed 50% on the assertion that it should be viewed in 

conjunction with Royal Narnian’s market share.121 

107. However, the CCM’s investigation was arbitrary because it was based on an improper 

and unreasonable assertion that Caeli’s market share should be considered in conjunction 

with Royal Narnian’s. Caeli’s market share should not be viewed in conjunction with Royal 

Narnian for the following reasons. 

a) Caeli and Royal Narnian are separate legal entities that do not 

function as a single economic entity 

108. It is improper for the CCM to consider the market shares of Caeli and Royal Narnian in 

conjunction because they are separate economic entities. It has been recognised that where 

a single parent company owns all the shares of its subsidiaries, the entities may be treated 

as a single economic unit for the purpose of attributing liability.122 However, in the present 

case, the Claimant does not own all the shares in Caeli; the Respondent beneficially owns 

15% of the shares in Caeli.123 Moreover, Royal Narnian and Caeli operate primarily in 

different markets. Royal Narnian primarily operates internationally 124  whereas Caeli 

primarily operates in the regional and domestic market.125 

 
118 Annex V, Chapter III s (2)(a).  
119 Ibid. 
120 SOUF, ¶36. 
121 Ibid. 
122 Pankaj; DHN, P467; Vodafone, ¶27. 
123 SOUF, ¶ 26. 
124 SOUF, ¶ 11 
125 SOUF, ¶ 36. 
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b) Caeli and Royal Narnian did not engage in collusion or high-

level cooperation 

109. The Claimant undertook to avoid engaging in high-level cooperation on competition 

parameters such as prices, schedules, capacity, facilities, and other sensitive information 

with Moon Alliance members.126 However, in the present case, there has only been low or 

mid-level cooperation between the two airlines in the form of preferential secondary slot-

trading.127 Moreover, the CCM has never investigated members of the Moon Alliance in 

conjunction before. In fact, the CCM acknowledged that some cooperation arising from 

Caeli’s partnership with the Moon Alliance would allow it to offer “improved services, as 

well as low-cost services due to economies of traffic density, boosting consumer 

welfare.”128 

110. Based on the reasons in (a) and (b), the Respondent has unreasonably and improperly 

considered Caeli’s market share in conjunction with Royal Narnian’s and thereby launched 

an arbitrary investigation in breach of the MRTPA. 

2. The CCM knowingly and wrongfully invoked the MRTPA to 

investigate Caeli 

111. Prior to July 2016, the CCM had always maintained that “where foreign subsidies […] 

directly support the operation of a company in the Mekari market […] there appears to be 

a regulatory gap” (emphasis added)129 left unaddressed by the MRTPA. 

112. However, in July 2016, the CCM reversed their position and adopted the position that the 

MRTPA could be invoked to investigate a situation where a foreign SOE operating in 

Mekar provides financial contribution to another enterprise operating in Mekar.130 

 
126 SOUF, ¶ 25. 
127 SOUF, ¶ 36 
128 SOUF, ¶ 25. 
129 SOUF, ¶ 36. 
130 Ibid. 
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113. This reversal in position occurred only two months prior to the investigation. In the 

circumstances, it is submitted that the Respondent had opportunistically, selectively, and 

arbitrarily altered its interpretation of the MRTPA for the specific purpose of bringing an 

investigation against the Claimant’s investment. Therefore, the Respondent’s conduct, seen 

in context, suggests that it wrongfully invoked the MRTPA to investigate Caeli, despite 

knowing that such an investigation exceeded the legitimate scope of the Act. 

114. Lastly, it was held in Stati131 that improper investigations by the State for the purpose of 

acquiring the investor’s investments for less than fair value are likely to be a breach of the 

FET standard.132 Similarly, in the present case, the first investigation was improper and 

arbitrary and therefore, in violation of Article 9.9 CEPTA. 

B. The CCM’s refusal to adjust or remove the airfare caps despite rapid 

inflation was unfair and arbitrary 

115. A measure taken by a State may also be arbitrary where it “inflicts damages on the 

investor without serving any apparent legitimate purpose”.133 As such, a measure taken by 

the State in pursuit of a rational policy outcome must bear reasonable relation to that policy 

objective.134 In particular, there must be an “appropriate correlation” between the state's 

objective and the measure adopted to achieve it.135 

116. In the present case, the CCM acted arbitrarily in maintaining the airfare caps despite the 

fact that extreme inflation rendered the caps punitive. The interim airfare caps were initially 

imposed to prevent Caeli from abusing its dominant position to earn supra-competitive 

profits by unreasonably increasing its prices. However, the airfare caps ceased to serve a 

legitimate purpose and instead inflicted damage on Caeli when Mekar started experiencing 

exponential inflation136. The airfare caps were pegged to Mekar’s official inflation rate 

which failed to reflect the actual rate of inflation which was significantly higher than the 

official rate.137 

 
131 Stati. 
132 Ibid. 
133 EDF, ¶303. 
134 AES, ¶10.3.7-10.3.9. 
135 Electrabel, ¶180. 
136 SOUF, ¶43. 
137 Ibid. 
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117. To mitigate the damage, Caeli requested to have the interim airfare caps removed to allow 

for an increase in fares to keep pace with rapid inflation.138 However, the CCM’s refusal 

led Caeli to make multiple attempts to urge the Central Bank to revise the official inflation 

rate to accurately reflect the actual inflation rates. However, the Central Bank refused to do 

so.139 

118. Taken in totality, the CCM’s insistence on maintaining the airfare caps was unwarranted 

given the economic conditions. Further, the CCM’s insistence on maintaining the airfare 

caps takes in conjunction with the Central Bank’s refusal to update the official interest rates 

inflicted damage on Caeli for no legitimate purpose.  

119. Therefore, the Respondent has breached Article 9.9 CEPTA by acting arbitrarily in 

maintaining the airfare caps despite severe inflation. 

C. The Mekari courts denied the Claimant justice and acted in breach of due 

process 

1. The HCCM denied the Claimant justice by subjecting its claim against 

the CCM to undue delay 

120. A denial of justice may occur where a claimant is subject to undue delay in legal 

proceedings.140 This includes “overly long court proceedings” which do not result from the 

claimant’s own actions.141 In determining whether a delay is undue or excessive, several 

factors have been recognised as relevant: (i) the complexity of the case, (ii) the behaviour 

of the litigants, (iii) the significance of the interests at stake and the behaviour of the Mekari 

courts themselves, 142  (iv) the need for celerity of decision, 143  as well as the overall 

circumstances and context of the case.144 

 
138 SOUF, ¶43. 
139 Ibid. 
140 Krederi, ¶455; Azinian, ¶102. 
141 Ibid. 
142 Krederi, ¶458; Oostergetel, ¶290. 
143 Toto, ¶163. 
144 Oostergetel, ¶290. 
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121. In the present case, the Claimant experienced undue delay in bringing its claim. Caeli 

registered its claim against the CCM on 27 March 2018. However, an interlocutory hearing 

regarding the imposition of interim airfare caps was only scheduled for more than one year 

later, in April 2019.145 In light of the dire financial situation that the Claimant and its 

investment faced, there was a need for celerity of decision. However, the court refused to 

expedite the hearing citing a lack of resources and its policy of prioritising criminal 

matters.146  

122. Nonetheless, it has been recognised that while “overcharged dockets may explain the fact 

that a decision in a civil matter was not rendered within a reasonable time, it does not excuse 

the delay” (emphasis added).147 Accordingly, the Respondent cannot seek to justify its 

excessively long court procedures on account of its lack of resources. Moreover, throughout 

this delay, Caeli was forced to pay for rising oil and food prices while being unable to 

increase its prices to keep pace with runaway inflation.148 

123. In the circumstances, it submitted that the delay was excessive given the severe losses 

suffered by the Claimant and investment due to the Respondent’s insistence on maintaining 

the interim airfare caps. 

2. The HCCM committed a fundamental breach of due process by 

denying the Claimant the right to be heard 

124. A fundamental breach of due process may occur where there are serious procedural 

defects in the proceedings such as where a party is denied the right to be heard.149 

 
145 SOUF, ¶44. 
146 Ibid. 
147 Toto, ¶183; Kredi, ¶460. 
148 SOUF, ¶42. 
149 Krederi, ¶46; Infinito, ¶445. 



 
 

33 
 

125. In the present case, the Respondent is in clear breach of due process because the HCCM 

denied the Claimant the right to be heard. Justice VanDuzer dismissed prematurely 

dismissed the merits of the claim during an interlocutory hearing which concerned only the 

Claimant’s application to remove the airfare caps pending a hearing on the merits of the 

case.150 This left the Claimant with no further appeal.151 

126. In Manchester Securities,152 the PCA held that the court, in making a new finding of fact 

without allowing the Claimant an opportunity to present evidence or legal argument, had 

committed a violation of due process. Similarly, in the present case, the decision of the 

HCCM denied the Claimant from presenting any evidence or legal argument on the merits 

of its claim against the CCM. 

127. By subjecting the Claimant to undue delay and denying it the right to be heard on the 

merits of its case, the Respondent has committed a fundamental breach of due process and 

denied the Claimant justice, thereby violating Article 9.9 CEPTA. 

D. The Respondent discriminated against the Claimant by refusing to grant it 

subsidies under its emergency relief scheme 

128. While the term ‘discriminatory’ is not expressly defined in the CEPTA, it has been 

recognised that a State’s actions are discriminatory when it treats one party differently from 

other similar parties without justification.153 To prove the existence of discrimination, a 

three-step approach ought to be adopted: (i) an appropriate subject for comparison must be 

identified, i.e., an investor in a similar situation to the Claimant, (ii) the other investor in a 

similar situation must have been treated more favourably, and (iii) there must be a lack of 

reasonable justification for such a difference in treatment.154 

129. In the present case, the Respondent has discriminated against the Claimant by refusing to 

grant it subsidies under the emergency assistance scheme for airlines.155  

 
150 SOUF, ¶54. 
151 Ibid. 
152 Manchester Securities, ¶498. 
153 Lidercón, ¶169; Lemire, ¶261. 
154 Cengiz, ¶525; Saluka, ¶313.  
155 SOUF, ¶46. 
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130. First, the other companies that serve as subjects for comparison are other foreign airlines 

operating in Mekar, viz, Star Wings and JetGreen. These airlines and Caeli are in a 

comparably similar situation in that they carry out business in the same area of activity, 

provide similar services and all face similar economic conditions.156 However, it is clear 

that JetGreen and Star Wings both received subsidies while Caeli did not.  

131. Second, there is a lack of reasonable justification for this discrimination. While no official 

reasons were provided for the refusal, Mekar’s Deputy Minister of Transportation made the 

following statement in an interview: 

“Whether our government gives taxpayers money to one company or another 
is strictly up to our Congress…It would be unfair to grant certain State-owned 
companies even more of an advantage in our airline market to the detriment of 
our people” (emphasis added).157 

132. However, in contradiction to the Minister’s statement, the Respondent still provided 

subsidies to JetGreen and Star Wings despite the fact that both these airlines received 

greater financial assistance from their home States than the Claimant had received from its 

home State.158 As such, the Respondent’s criteria for assessing whether to grant subsidies 

was not reasonably connected to its aim of preventing airlines receiving foreign aid from 

gaining an added advantage.  

133. Hence, the decision to refuse subsidies to Caeli was unjustified and discriminatory and is 

thereby in breach of Article 9.9 CEPTA. 

 
156 Saluka, ¶322. 
157 SOUF, ¶46. 
158 Ibid. 
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E. The Respondent committed a fundamental breach of transparency by 

engaging in bribery to prevent the Claimant from selling its investment 

134. Where a State engages in corrupt practices such as providing or soliciting bribes to the 

detriment of the investor, there is a fundamental breach of transparency.159 Furthermore, a 

contextual interpretation of Article 9.9 CEPTA in light of its object and purpose160 suggests 

that an act of bribery is very likely to breach the FET standard, given that an aim of the 

CEPTA is to promote “transparency” and to “eliminate bribery and corruption in trade and 

investment” (emphasis added).161 

135. In the present case, there is strong evidence from the CILS to suggest that a senior official 

from Mekar Airservices had bribed the Arbitrator presiding over the dispute of the 

Claimant’s sale of Caeli to the Hawthorne.162 

F. The Respondent’s decision to arbitrarily enforce an arbitral award tainted 

by allegations of corruption undermines the objectives of the CEPTA 

136. As previously noted, an action taken by a State may be arbitrary if it is not based on legal 

standards but on discretion, prejudice, and personal preference.163 While the mere fact that 

an action breaches a State’s own domestic law is not ipso facto a breach of the FET 

standard,164 such a measure may be arbitrary especially if it violates the objectives of the 

investment agreement and contravenes the State’s own public policy. This is because such 

an action is likely to be unreasonable and based on personal preference. 

137. In the present case, the Mekari Courts acted arbitrarily by enforcing an arbitral award that 

was set aside at the seat of arbitration. Further, the enforcement of such an award was also 

in breach of Mekar’s CAA. 

 
159 EDF, ¶221. 
160 VCLT, Article 31; CEPTA, Article 1.3(2). 
161 CEPTA, Preamble. 
162 Annex XII, ¶2. 
163 Ibid, ¶2. 
164 CEPTA, Article 9.9(6). 
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138. First, the CAA provides for the refusal of the enforcement of an arbitral award if it is 

contrary to the public policy of Mekar.165 The Courts have held that an award should only 

be set aside on this ground if it violates “the most basic notions of morality and justice” 

such as where it enables corrupt practices.166 The Courts further recognise that “strong 

circumstantial evidence is enough to deny recognition and enforcement”.167 

139. In the present case, there is strong circumstantial evidence that the award was tainted by 

bribery and corruption, in light of the evidence from the CILS.168 As such, it is clear that 

the enforcement of such a judgement would offend basic notions of justice. 

140. Second, given the Respondent’s undertaking to transparency and eliminate bribery and 

corruption in trade and investment,169 it would be unreasonable for it to insist on enforcing 

an arbitral award that is likely to have been tainted by corruption. 

141. Therefore, the Respondent’s insistence on enforcing the tainted arbitral award is an 

arbitrary decision that contravenes its own public policy and is thereby a breach of Article 

9.9 CEPTA. 

 THE TRIBUNAL SHOULD EMPLOY THE FMV STANDARD INSTEAD OF 

THE MV STANDARD OF COMPENSATION TO UPHOLD TREATY AS WELL 

AS INTERNATIONAL LAW 

A. Applying FMV is necessary to uphold the Chorzow principle and is 

consistent with Article 9.21 CEPTA 

1. The FMV standard conforms to the Chorzow Principle 

142. The Chorzow Principle is embodied in Article 31 ARSIWA. This entails that “reparation 

must, as far as possible, wipe out all the consequences of the illegal act and re-establish the 

situation which would have existed if that act had not been committed.”170   

 
165 Annex XIV, ¶8. 
166 Annex XIV, ¶9. 
167 Ibid. 
168 Annex XIII, ¶14. 
169 Ibid, ¶31. 
170 Chorzow, P:47. 
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143. Regarding breaches of FET, the purpose of the compensation must thus be to place the 

investor in the same pecuniary position which it would have been absent the breach.171 

Practically, this has led tribunals to apply the FMV standard commonly used in 

expropriation cases to FET cases, where the inequitable measures adopted by the state bear 

resemblance to expropriatory measures.    

144. For example, in CMS, while the tribunal acknowledged that the FMV standard figured 

“prominently in respect to expropriation”, this did not mean it could not be “appropriate 

for breaches different from expropriation if their effect results in important long-term 

losses.”172  Applying this to the facts, the tribunal opined that the cumulative nature of the 

FET breaches committed by Argentina were “best dealt with by resorting to the standard 

of fair market value”.173    

145. The FMV standard was also deemed “appropriate” and applied in the case of Azurix, 

where the Province of Buenos Aires had breached its FET obligations with respect to a 

water concession given to Azurix, a corporation. While expropriation was not found on the 

facts, the court nonetheless found that FMV would be appropriate “particularly since the 

Province had taken [the concession]”.174  

146. This could be contrasted with the later decision in LG&E, where the court refused to 

follow the prior cases since those decisions were “grounded on the correspondence between 

the situation under analysis and expropriation” and the “main asset of the Licensees” was 

still “in force”.175 Drawing from these cases, it is clear that FET breaches that are (1) 

cumulative, and (2) ultimately lead to acquisition of the investment in question, warrant the 

FMV compensation standard usually employed for expropriation cases.   

 
171 Lemire, ¶149.   
172 CMS, ¶410. 
173 Ibid. 
174 Azurix, ¶424. 
175 LG&E, ¶39.   
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147. On the facts, assuming arguendo that the FET claims are successful, it is clear the FMV 

standard should be applied to this situation. The breaches of FET cumulatively devalued 

the Claimant’s investment in Caeli Airways, causing the value of their investment to 

steadily decline from a 43% market share in 2016176 to below 30% by the time of the 

Respondent’s acquisition of the investment.177      

148. The rejection of Hawthorne’s offer is further analogous to the facts in Azurix, where 

Argentina rejected Azurix’s initial attempt to terminate the concession only to terminate it 

subsequently when Azurix went bankrupt. In the present case, the dubious rejection of the 

Hawthorne’s offers forced the Claimant to sell its stake in Caeli to Mekar Airservices, since 

it could not yield another buyer for its shares.  

149. Thus, FMV is the appropriate compensation standard given that the Respondent’s 

measures cumulatively devalued the Claimant’s investment to force them to give up the 

investment to the Respondent’s possession. 

2. Applying the FMV standard is a reasonable interpretation of Article 

9.21 

150. The application of the FMV standard is also consistent with Article 9.21 CEPTA. Article 

9.21(1)(a) states that where a tribunal makes a final award against a respondent, the tribunal 

may award monetary damages at a market value, except as otherwise provided for in Article 

9.12.178   

151. Applying Article 31 VCLT, the ordinary meaning of the provisions suggests that any 

tribunal has the option to award monetary damages at a market value, unless it is an 

expropriation case, whereby the requisite standard of damages is FMV, as stipulated by 

Article 9.12. This can be inferred from the precatory phrase “may” in 9.21, 179  which 

suggests that FMV damages can be awarded at the tribunal’s discretion. Conversely, Article 

9.12 states that the standard of compensation “shall”180 amount to the fair market value of 

the investment, which is an imperative.   

 
176 SOUF, ¶36.  
177 SOUF, ¶64. 
178 CEPTA, Article 9.21(1)(a). 
179 Ibid. 
180 CEPTA, Article 9.12(2). 
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152. Article 31 VCLT further emphasises that “relevant rules of international law” must be 

considered alongside the context of the treaty. Given that the Chorzow principle has been 

uniformly applied in established case law to impose FMV damages, an interpretation of 

Article 9.21 that restricts damages to the market value standard cannot stand as it would be 

repugnant to this established standard. 

B. Alternatively, Article 9.7 CEPTA entitles the Claimant to import the 

provisions of Article 13 Arrakis-Mekar BIT 

1. The MFN treatment stipulated by Article 9.7 allows the Claimant to 

receive the same compensation standard as Arrakis 

153. Article 9.7 CEPTA states that each contracting party shall accord to an investor of the 

other Party and to a covered investment, treatment no less favourable than the treatment it 

accords in like situations.181   

154. The ILC elaborates on “no less favourable” to mean anything construable as “preferential 

treatment of third States by the granting State”, upon which the beneficiary state may 

“demand the same benefits as were extended by the agreement” regarding the third State.182  

Thus, it must be shown that the Respondent afforded treatment to investors from another 

state that was proffered under like circumstances to the Claimant’s situation, and it was 

evidently superior to the treatment given to the Claimant.   

155. Regarding “like circumstances”, tribunals have been “satisfied with the mere fact that the 

claimant qualifies as an “investor” under the basic treaty” where the invocation of the MFN 

clause is merely to import the “substantive protection provisions from third treaties”.183   

156. The definition of ‘treatment’ is clarified by Article 9.7(2), which states that “substantive 

obligations in other international investment treaties and other trade agreements do not in 

themselves constitute “treatment”” for the purposes of the MFN clause.184   

 
181 CEPTA, Article 9.7(1). 
182 ILC Articles on MFN, Article 5, Commentary, ¶6. 
183 UNCTAD/MFN, P:64. 
184 CEPTA, Article 9.7(2). 
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157. On the facts, there was differing treatment given to Arrakis investors under like 

circumstances. First, tribunals under the Arrakis-Mekar BIT have consistently awarded 

compensation under the FMV standard for FET violations under Article 13,185 which states 

that compensation awarded by Tribunals “shall be equivalent to the fair market value of the 

investment”.186 Thus, the treatment afforded to Arrakis is not a mere obligation in posse 

but are “measures adopted or maintained by a Party pursuant to said obligations.”187       

158. Second, the Claimant is merely trying to import a substantive provision from the Arrakis-

Mekar BIT, so its status as investor entitles it to invoke the MFN clause. Furthermore, it is 

indubitable that FMV is superior to a MV standard of compensation. FMV pertains to the 

value of the Claimant’s investment “before the consummation of the Respondent’s breach” 

of the FET requirements of the treaty,188 while MV would merely be the objective value of 

the investment as dictated by the laws of demand and supply at the time of the transaction.  

159. This is analogous to the case of CME, where the tribunal allowed the claimant to use the 

MFN clause in the Czech-Netherlands BIT to import a more favourable definition of “just 

compensation” from another Czech BIT. The tribunal held that “more favourable 

treatment” obligated the respondent to “provide no less than ‘fair market value’ to the 

Claimant in respect of its investment: on the basis that just compensation was interpreted 

to be less than FMV.”189 In the present case, the disparity between MV and FMV is much 

clearer than that in CME.   

160. Thus, the Claimant is prima facie entitled to rely on the MFN clause to substitute the 

compensation standard. 

 
185 PO 3, ¶15. 
186 Arrakis-Mekar BIT, Article 13. 
187 CEPTA, Article 9.7(2). 
188 CME, ¶508.   
189 CME, ¶500.   
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2. The principle of ejusdem generis does not apply to disallow the 

Claimant from importing the MFN provisions 

161. Under the ejusdem generis principle, the beneficiary state may only acquire rights that 

fall within the limits of the subject-matter of the MFN clause.190 However, tribunals have 

historically adopted a flexible approach to the application of the principle.   

162. In Ambatielos, the Commission found that provisions related to the administration justice 

fell within the ambit of “all matters relating to commerce and navigation” for the purposes 

of MFN treatment. In their reasoning, the court acknowledged the palpable variance 

between the “administration of justice” and “commerce and navigation” but justified their 

decision by stressing that the meaning given to “commerce and navigation was fairly 

flexible”, and that the “protection of rights of traders naturally finds a place among the 

matters dealt with by treaties of commerce and navigation.”191   

163. This decision was subsequently affirmed in Maffezini, where the tribunal found that 

dispute settlement arrangements are “inextricably related to the protection of foreign 

investors” even if they were not “strictly a part of the material aspect” of policies of the 

BIT.192 Thus, it follows that if there is a close connection between the delineated matters 

and the treatment sought, the ejusdem generis principle does not apply. 

164.  On the facts, the subject matters of the MFN clause are enumerated in Article 9.7(i) of 

the CEPTA and include matters pertaining to the “enjoyment and sale” of investments of 

either party. Considering the treaty’s object and purpose, an inextricable connection arises 

between the enjoyment and sale of the investment and compensation standards.  

165. The crux of FMV is to affix the standard of compensation to a hypothetical situation 

where there is an “open and unrestricted market, when neither [buyer nor seller] is under 

compulsion to buy or sell and when both have reasonable knowledge of the reasonable 

facts.”193  In other words, it is to ensure investors obtain the value they would have received 

for their investment without the impact of unfair treatment received from the state.    

 
190 ILC Articles on MFN, Article 9(1). 
191 Ambatielos, P:107.   
192 Maffezeni, ¶53.  
193 Azurix, ¶424. 
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166. Adequate compensation thus goes to the heart of the “enjoyment” of one’s investment, as 

an investor cannot enjoy the benefits of an investment without the assurance that benefits 

are not safely insured. Likewise, obtaining a fair value for the investment is the primary 

concern of “sale” of the investment. Thus, it is evident that the ejusdem generis principle 

does not apply, and that the Claimant can rely on the MFN protection to substitute the 

market value standard for FMV. 

167. The fact that compensation standards were intended to be covered by Article 9.7(1) is 

buttressed by the existence of Article 9.7(2), which stresses that the MFN clause “does not 

include procedures for the resolution of investment disputes”. By the principle of exclusio 

unius est exclusio alterius, this can be interpreted to mean that compensation standards fall 

within the ambit of the MFN clause, given that no corresponding carve-out clause like 

Article 9.7(2) exists for compensation standards.  

168. Thus, the weight of both case law and treaty interpretation renders the ejusdem generis 

inapplicable.    

C. The FMV compensation should not be reduced due to contributory fault 

1. The Claimant’s alleged contributory fault was a valid business 

decision that was neither wilful nor negligent 

169. The principle of contributory fault is enshrined within Article 39 ARSIWA, which 

stipulates that “in the determination of reparation, account shall be taken of the contribution 

to the injury by wilful or negligent action or omission of the injured.”194  

 
194 ILC ARSIWA, Article 39. 
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170. Negligent action can be further explicated as that which “manifests a lack of due care on 

the part of the victim of the breach for his or her own property or rights”195 and that which 

is “reproachable behaviour”, 196  with arbitral practice applying this criterion “rather 

restrictively.”197  Thus, while tribunals have reduced damages on the basis of “bad business 

judgements”198 these have only been on the grounds of egregious levels of negligence that 

no “well-informed investor”199 would have committed.   

171. Examples of such negligence include paying a price far beyond what any reasonable 

investor would have paid for the investment in the case of Azurix, failing to repay tax debts 

despite possessing the funds to do so in Micula and purchasing an investment without first 

securing the necessary development permissions in MTD.    

172. On the facts, the Respondent claims that the Claimant should be held accountable for its 

“ill-advised rapid expansion” and “risky business choices”, 200  but this assertion is 

unfounded. Just like any business strategy, the Claimant’s strategies of fleet and route 

expansion and fare cuts possessed an element of risk, but nothing so egregiously bad to be 

considered “reproachable behaviour.”   

173. Contrarily, the Claimant’s business strategies allowed it to generate significant cash 

flow,201 transform Caeli from making a net loss to turning a profit,202 and become the only 

consistently profitable carrier in 2016 on over half its routes.203 It was only after the twin 

blows of the Respondent’s inequitable behaviour and an unforeseeable currency crisis did 

these strategies begin to collapse.   

 
195 ILC ARSIWA, Article 39, Commentary, ¶5. 
196 Ibid. 
197 Marboe, ¶3.243.  
198 Maffezeni, ¶64. 
199 Azurix, ¶426.   
200 Response to NOA, ¶22.  
201 SOUF, ¶30. 
202 Ibid, ¶33. 
203 Ibid, ¶35. 
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174. While the Claimant’s decision to inject profits into fleet expansion instead of its 

outstanding debts proved unideal, this does not attain the level of negligence envisioned by 

Article 39. For comparison, in Micula, the investors spent over 70 million on “business 

necessities” instead of paying off a mere 5 million in tax debts, despite the fact that payment 

of taxes to the state qualified as “non-discretionary expenditure required to comply with 

fiscal legal obligations”.204 

175. Furthermore, the investors were adjudged negligent for their belief “that the profits they 

would generate from these business necessities would be higher than the penalties they 

would accrue by failing to pay their tax debts”.205 This can be distinguished from the 

present case, which was not a blatant refusal on the part of the Claimant to violate a legal 

obligation from the State, but merely a strategic decision to defer payment of liabilities 

owed to the Bank.   

176. Thus, the Claimant’s actions cannot be considered negligence for the purposes of 

contributory fault.   

2. Even if the Claimant is found to be negligent, there was no sufficient 

causal link between their actions and their loss 

177. To show that the Claimant’s alleged negligence contributed to its injury, it must be shown 

that that there was “cause, effect and a logical link between the two”. 206 This requires an 

element of “foreseeability” 207  of the consequences of one’s actions. In Gemplus, the 

tribunal held that the doctrine of contributory fault could not be applied where the claimant 

could not have reasonably known that their actions would result in the resulting 

consequences.208   

 
204 Micula, ¶ 1150.   
205 Ibid, ¶1153. 
206 Lemire, ¶157.  
207 ILC ARSIWA, Article 31, Commentary, ¶10. 
208 Gemplus, ¶11.14. 
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178. Furthermore, the alleged negligence must have a material and significant contribution to 

the damage to trigger a finding of contributory fault. 209  In Burlington, the tribunal 

interpreted this to mean that the claimant’s negligence must be either the “triggering” or 

“decisive factor” in causing the damage, and whether it could be “concluded with 

reasonable certainty”210 that the damage suffered would not have occurred without the 

alleged fault.  

179. In MTD, the claimant paid full price up front for the land of their investment on legitimate 

expectations that they could be granted certain permissions, permissions that were 

subsequently revoked resulting in the loss of the investment. The tribunal reduced damages 

by 50% on the grounds of this negligence.       

180. In Yukos, the tribunal found that the claimant’s “abuse of low-tax regions” and 

“questionable use of the Cyprus–Russia DTA” to avoid taxes “made it possible for [the] 

Respondent to invoke and rely on that conduct as a justification” to expropriate the 

investment, thus being a material contribution to the investment’s destruction.211 From 

these cases, we can conclude that contributory fault is found where the Claimant’s negligent 

conduct was either the decisive factor leading to the heart of the investment’s failure or the 

trigger factor for the State reprisals that doomed the investment.   

181. On the facts, the Claimant could not possibly foresee that the consequences of their 

expansionist policies would be on such a large scale. While it is foreseeable that abundant 

fleet renewal and expansion would result in losses following the oil crash, the Claimant 

could not have anticipated the more severe losses caused by the currency crisis and the 

Respondent’s subsequent policies. The Claimant’s expansionist strategies would not have 

resulted in the nigh-insolvency and loss of the investment but for the Respondent’s breaches 

of FET.  

 
209 Yukos, ¶1600. 
210 Burlington, ¶580.   
211 Yukos, ¶164.   
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182. Furthermore, the Claimant’s actions were neither the triggering nor decisive factor that 

led to the investment’s failure. The triggering factor was the downfall of the MON and the 

forced denomination of airfare in MON in combination with the airfare caps. Disregarding 

the dubious nature of the CCM’s investigation, the imposition of airfare caps and fines in 

response to the alleged anti-competitive behaviour would not have caused Caeli’s downfall 

in a vacuum.  

183. While the Claimant’s expansionary policies left it susceptible to the surge in oil prices, 

this merely “left Caeli in a state of deeper financial distress”, 212  implying that the 

investment was already imperilled. It therefore cannot be said that any of the Claimant’s 

actions were so impactful to be considered the ‘decisive factor’ in Caeli’s downfall.   

184. While the Claimant’s strategies left it vulnerable to the change in circumstances, it was 

the Respondent’s rigid and inequitable policies that left the investment truly unsalvageable. 

The Respondent even blocked the Claimant’s last-ditch efforts to recoup its losses through 

the Hawthorne sale amid the burgeoning liabilities of the enterprise, just to acquire the 

investment at a discount.213 Thus, it would be an injustice of monstrous proportions to lay 

the blame at the feet of the Claimant when the Respondent has hindered the Claimant’s 

investment at every turn. 

D. Respondent’s economic circumstances do not warrant a reduction in 

compensation as majority of the losses would not have occurred but for 

their breaches in FET 

185. Past tribunals have reduced compensation on account of the State’s financial 

circumstances despite failing to make a finding of necessity. This was to accommodate the 

effect of the “changed reality”214 and consequent “likely effect of the economic crisis”215 

on investments.  

186. In Enron, the tribunal made downward adjustments in its DCF valuation of the investment 

to “reflect the reality of the crisis” as compared to a “normal business scenario”.216  

 
212 SOUF, ¶48. 
213 SOUF, ¶57. 
214 Sempra, ¶269.   
215 Ibid, ¶417.   
216 Enron, ¶407.   
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187. Likewise, in Sempra, the tribunal considered the losses which the investors would have 

suffered regardless of the breach, and accordingly reduced damages to reflect “some of the 

burden of the general economic crisis”.217 In its analysis, the tribunal was careful to stress 

that this did not “excuse the wrongfulness of the measures taken in respect of the 

investment” and this merely “has an incidence on the issue of valuation and 

compensation.”218 

188. Thus, the reduction in damages in such circumstances is restricted to the general impact 

of crisis on the value of the investments, and any compensation that derives from the 

Respondent’s wrong should not be adjusted.   

189. On the facts, without the FET breaches by the Respondent, the Claimant would have been 

allowed to denote its ticket prices in USD rather than in MON.219 Furthermore, the airfare 

caps would have been recalibrated to accommodate the tremendous surge in inflation rate.  

Given that the main impact of the crisis on the investment was due to the spiralling value 

of the currency and surging inflation rates, damages should not be reduced given that Caeli 

would not have been severely affected by these macroeconomic issues but for the 

Respondent’s FET breaches. 

  

 
217 Sempra, ¶436. 
218 Ibid. 
219 SOUF, ¶39. 
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PRAYER FOR RELIEF 

190. In light of the above submissions, the Claimant respectfully requests this Tribunal to find 

that: 

(i) It has jurisdiction over the present dispute; 

(ii) The amicus submissions by the Consortium are admissible; 

(iii) The amicus submissions by EACRPU are inadmissible; 

(iv) The Respondent breached its obligations under Article 9(9) of CEPTA; 

(v) The Claimant is entitled to reimbursement for all costs and expenses associated with this 

arbitration; 

(vi) The Claimant is entitled to damages in the amount of USD 700,000,000 with interest as of 

the date of violation at a rate to be fixed by the Tribunal. 
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