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 1 

STATEMENT OF FACTS 

 

Parties to the Dispute 

1. The Claimant is Vemma Holdings Inc. (Vemma) which is an airline holding company 

incorporated in Bonooru with 100% ownership in Royal Narnian. In 1991, together 

with five major airlines from Europe, Asia, Latin America, and North America, the 

Royal Narnian created the Moon Alliance.  

 

2. On 5 March 2011, Vemma privatised Caeli Airways, which was previously owned by 

the Federal Republic of Mekar. In April 2014, Mekar and Bonooru signed the 

Comprehensive Economic Partnership and Trade Agreement (CEPTA). However, 

Mekar did some violations of the Agreement. Approximately six years later, Vemma 

notified its claims to the Respondent and commenced the present arbitral proceeding 

under the Bonooru-Mekar CEPTA. 

 

3. The Respondent is the Federal Republic of Mekar, which sits approximately 1,600 km 

to Bonooru’s south. Until 2003, Mekar’s civil aviation industry consisted of Aer Caeli 

and Caeli Airways before these two were merger into Caeli Airways in the same year. 

Mekat and Bonooru signed the Comprehensive Economic Partnership and Trade 

Agreement (CEPTA) in April 2014. Besides that, Mekar and Bonooru is a party to 

Vienna Convention on the Law of Treaties, the 1958 New York Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards. 

 

Historical Background 

4. On 15 November 2020, the Claimant notified the Respondent on the dispute. 

Claimant has done all the efforts to settle the dispute by exhausting local remedies 

under Mekari law. However, the negotiations between the two parties could not reach 

any mutual agreement. Thus, the Claimant initiated an arbitration proceeding pursuant 

to Article 9.16 of the Bonooru-Mekar CEPTA and Article 2 of the ICSID Additional 

Facility Rules to settle the dispute. 
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Origin of the Dispute 

5. Due to the precarious financial condition of Caeli Airways, Mekar decided to start a 

privatisation program and sold a controlling stake in the State-owned Caeli Airways. 

Vemma’s bid on Caeli Airways was successful and on 5 January 2011, Vemma 

acquired an 85% stake in Caeli Airways, while Mekar maintained 15% ownership 

through Mekar Airservices Ltd. Mekari officials noted Vemma’s competitively priced 

bid and membership in the prestigious Moon Alliance as reasons for choosing 

Vemma to turn Caeli Airways into a profitable enterprise. 

 

6. Within three short years of taking over the control and management of Caeli, Vemma 

turned Caeli into a venture generating net profit. Caeli offered prices below 

competitors to attract existing customers, and to expand the overall consumer base by 

allowing more Mekari citizens to afford air travel. Despite the profitable investment, 

Vemma’s investment in Caeli began to turn sour due a series of acts and omissions 

deliberately pursued by the Mekari State organs, government and, eventually, the 

Mekari courts. 

 

7. Despite Vemma’s connection to the Moon Alliance being a selling feature of 

Vemma’s bid to acquire Caeli, Mekar’s administrative bodies used the Moon Alliance 

membership to unfairly prejudice Caeli Airways and Vemma. Caeli Airways alone 

only enjoyed a 43% market share in Mekar, but the Competition Commission of 

Mekar (the “CCM”) initiated an investigation against Caeli by a reason that it has 

more than 54% market share, considering its conjunction with its Moon Alliance 

Partner, Royal Narnian. Consequently, the CCM placed caps on Caeli Airways’ 

airfare as an interim measure to prevent it from earning supra-competitive profits in 

the future. 

 

8. In late 2016, the Mekari MON began to rapidly decline in value. Mekar required 

Caeli Airways to price its services in MON despite the constantly fluctuating price of 

the currency. This change hurt Caeli Airways’ profitability. On September 25, 2018, 

Mekar’s President passed Executive Order 9-2018 which granted subsidies for 

airlines operating in Mekar. Nevertheless, Executive Order 9-2018 refused to grant 

subsidies to Caeli Airways because Bonooru owns a significant stake in Vemma. This 

decision arbitrarily discriminated against Vemma considering the fact that Mekar also 
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grant subsidies to other non-State-owned airlines in Mekar, besides those airlines 

receiving greater subsidies from their home State than what Vemme received from 

Bonooru.  

 

9. Caeli Airways fought these illegal actions in Mekari courts, but Mekar was denied 

justice. The cumulative effect of Mekar’s unfair actions put Vemma in a dire financial 

situation. Left with no option, Vemma decided to sell its stake in Caeli Airways to 

Hawthorne Group LLP. Rather than buy the shares, or allow the purchase by the 

Hawthorne Group, Mekar Airservices disputed the validity of the Hawthorne Group’s 

offer due to the Hawthorne Group’s Moon Alliance membership. Mekar Airservices 

instead offered a significantly lower price for Vemma’s stake in Caeli Airways. 

 

10. The dispute over the validity of the Hawthorne offer was submitted to arbitration 

under the rules of the Sinnoh Chamber of Commerce. Upon the parties’ failure to 

agree on the candidacy of the arbitrator in good time, Mr. Rett Eichel Cavannaugh 

was selected as a sole arbitrator, which on 9 May 2020 released the award, ruling in 

favour of Mekar Airservices. Following the release of the final award, the CILS 

issued a report showing that Mekar Airservices engaged in fraud and corruption by 

bribing Mr. Cavannaugh. Due to this revelation, Vemma approached a Sinnoh court 

seeking to set aside the award. On 1 August 2020, the Supreme Arbitrazh Court of 

Sinnograd set aside the 9 May 2020 award on the grounds that the award was tainted 

with corruption, which violated the public policy of Sinnoh. Despite the award being 

set aside in Sinnoh, Mekar’s courts enforced the award on 23 August 2020. 

 

11. The unfair and illegal actions taken by Mekar, and by organs of the Mekari State has 

caused Vemma’s investment to depreciate in value. Mekar’s actions, either 

individually or taken together, breached Mekar’s commitment to fair and equitable 

treatment in the CEPTA.Accordingly, the Claimant submits this dispute to ICSID in 

accordance with Article 9.16. of the CEPTA . 
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SUMMARY OF ARGUMENTS 

 

12. Jurisdictional ratione personae: The Respondent argues that Vemma does not 

classify as am SOE due to the fact that Bonooru only maintained minority share in the 

enterprise. Bonooru is not liable of Vemma’s actions as it is a private enterprise at the 

time of the investment, and even if it classifies as an SOE, under international law, a 

State shall not be deemed responsible or able to take actions on behalf of its State-

owned enterprise—an SOE operates for profit and not for governmental function. 

 

13. Jurisdictional ratione voluntatis: The Respondent has expressed its consent under 

Art. 9.17 of the CEPTA. That alone is enough for the Claimant to base the argument 

that the Respondent shall not be able to reject the authority and the jurisdiction of the 

Tribunal to rule over the present arbitration proceeding.  

 

14. Amicus curiae submissions: The Tribunal shall grant leave sought for the amicus 

submission submitted by CBFI and bar the amicus submission submitted by Mekar’s 

External Advisors to the CRPU. The Claimant argues that CBFI would be able to 

provide new insight for the Tribunal, whereas Mekar’s External Advisors to the 

CRPU would unduly burden the Tribunal as they have raised a new jurisdictional 

issue.  

 

15. Arbitrary measures: There has been several arbitrary measures taken by the 

Respondent. The investigation and airfare caps placed on Caeli were unlawful and we 

believe that it was not to avoid anti-competitive behavior. Moreover, the usage of 

MON during a financial crisis was an abusive treatment due to the fact that the pricing 

in one day would not cover the costs in the upcoming flight. Under international law, 

States allowed to take measures to avoid further crisis, but should also with respect of 

its international obligations. Lastly, Caeli entitled to the subsidy as it is a privately-

owned enterprise, which speaks to the like-situation with the other airlines receiving 

subsidies. 

 

16. Denial of justice: Justice delayed is justice denied; there has been a denial of justice 

as has been an extremely long delay in the court procedure in Mekar. Mekari courts 

are underfunded and are overflowed with case. Even after months of waiting, Vemma 
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was still denied justice by the Mekari court. Moreover, when going through 

arbitration proceedings regarding the offer from Hawthorne, there is evidence that the 

sole arbitration was bribed to rule in favor of Mekar. These unacceptable measures 

shall be classified as denial of justice in FET. 

 

17. Compensation: Claimant is entitled to compensation in FMV. The amount of 

compensation owed by the Respondent is $700,000,000 and the Tribunal shall not 

take Mekar’s financial situation into account as it is not a force majeure. Mekar is 

responsible for its own crisis, and shall still oblige to its international obligations 

towards Claimant as investor. The investment is valued at $1,100,000,000 and Mekar 

has paid $400,000,000 through the forced selling of Caeli’s assets. Claimant is owed 

the rest of the value. Mekar has paid $400,000,000 to Vemma which is the market 

value of Caeli. 
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ARGUMENTS ON PROCEDURAL MATTERS 

 

I. JURISDICTIONAL ISSUE 

 

18. The Claimant argues that the Tribunal has jurisdiction under Chapter 9 of the CEPTA. 

Under to Article 9.16 CEPTA, Vemma attempted to reach a mutually agreeable 

resolution with Mekar, which failed despite Vemma’s best efforts.1 Therefore, a claim 

may be submitted under the ICSID Additional Facility Rules. 

 

19. For the Tribunal to have jurisdiction over a dispute, there shall be a fulfilment of 

several conditions there must be a legal dispute arising directly out of an investment, 

and the dispute must be between a contracting state and a national of another 

contracting state.2  

 

A. VEMMA DOES NOT QUALIFY AS AN SOE, THEREFORE THIS TRIBUNAL HAS 

JURISDICTION RATIONE PERSONAE 

 

20. There is no definition of a state-owned company in the ICSID rules. A State-Owned-

Enterprise may be defined as a legal entity in which the State has full ownership and 

control, or has a controlling interest, that enables the State to take part in commercial 

activities separately from its public administrative functions.3  

 

i. Bonooru does not control Vemma when the investment takes place 

 

21. Bonooru only retained minority shareholding in Vemma, which ranged between 31% 

to 38%,4 and did not acquire as much as Claimant’s accused share of more than 50%, 

therefore, Bonooru is far from dominant. Bonooru only owned more than 50% when 

Vemma was on the verge of insolvency since that Vemma had to sell its stake and 

Bonooru was one of the ones willing to buy Vemma’s stake (March, 2021) despite its 

problem. It can be said that Vemma was not a State-owned enterprise at the time it 

 
1 Notice of Arbitration, ¶4 
2 Infinito, ¶142 
3 Muchlinski, p. 3. 
4 Statement of Uncontested Facts, ¶10. 
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made its investment in Mekar, and that the Tribunal shall look at the status of Vemma 

at the time of the investment, not when it ‘ended’. 

 

22. Control of a company is not determined by majority shareholder, even though there is 

30% of the voting share and minority seats on the Board of Director.5  The majority 

shareholder itself can be rebutted if there are doubts about the owner’s control.6   

Bonooru’s ~30% ownership of Vemma does not constitute that Bonooru retains its 

control in the enterprise, let alone that private entities held the ownership and there 

has been no proof that Bonooru was the one to take control. 

 

23. Even if a state owns a minority shares in a company, it does not constitute the 

obligation of the State to assume liability on itself when the investment from the 

company takes place in another State.7 It can be said that Bonooru still owns minority 

shareholders when the investment takes place in 2011 and should not be considered 

the one in control nor liable, regarding Vemma’s investment in Caeli. 

 

24. Therefore, Bonooru’s shares in Vemma are not relevant as they do not control the 

enterprise's operation and policies. 

 

ii. In any event Vemma is considered an SOE, an SOE is not a state entity 

 

25. Even if Vemma is considered an SOE in any case, international law acknowledges the 

general separateness of corporate entities at the national level, except in those cases 

where the “corporate veil” is solely a device or a vehicle for fraud or evasion.8 

 

26. In general, the conduct of private persons or entities is not attributable to the State.9 

This statement is following with an exception expressed under Article 8 of the ILC 

Draft Articles:  

"Conduct of a person or group of persons shall (only) be considered an act of a 

State under international law if the person or group of persons is in fact acting on 

 
5 Lao, ¶70 
6 Supervision, ¶328 
7 AMTO, ¶112 
8 ARSIWA Commentary, Art 8(6), p.48 
9 Saint-Gobain, ¶448 
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the instructions of or under the direction or control of that State in carrying out 

the conduct".10 

 In the present case, the operation of Vemma’s investment in Caeli Airways is not 

under instructions, direction, nor the control of Bonooru. 

 

27. Since corporate entities, although owned by and in that sense subject to the control of 

the state, are considered to be separate, their conduct in carrying out their activities is 

not attributable to the state unless they are exercising elements of governmental 

authority.11 The general understanding is that a state enterprise should be treated in 

the same manner as a private enterprise being neither privileged nor disadvantaged by 

its relation to the state.12  

 

28. The Tribunal in CSOB, responded the question whether a company qualifies as a 

“national of another Contracting State”, it stated that it does not depend upon whether 

or not the company is partially or wholly owned by the government.13 Instead, the 

accepted test for making this determination has been formulated for purposes of the 

Convention, a mixed economy company or government-owned corporation should 

not be disqualified as a ‘national of another Contracting State’ unless it is acting as an 

agent for the government or is discharging an essentially governmental function.”14 

Vemma is not, and has never acted as an agent of the government of Bonooru. 

 

29. Still in CSOB, under an investor-tate arbitration, in order to determine whether the 

Claimant (CSOB) exercised governmental functions, the Tribunal focused on the 

nature of activities taken by CSOB, rather on the purpose of the activities conducted 

by CSOB.15 After examining all relevant activities, the Tribunal held that although the 

purpose of CSOB’s activities was to promote government policies, the nature of those 

activities was essentially commercial. Therefore, despite being an SOE, CSOB was 

still an investor.16 This should be the case in Vemma, too, as Vemma’s purely 

commercial and for-profit actions. 

 
10 ARSIWA Commentary, Art.8 
11 Ibid, p.48 
12 C. Scott Maravilla, p. 82 
13 CSOB, ¶17 
14 Bahloul, ¶170 
15 Anran Zhang, p.1150 
16 Ibid, p.1150 
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30. A State’s intent to create another corporate entity, even if State-owned, is not 

sufficient to raise the presumption of an entity being an organ of a State.17 The 

separate declaration in Aguas del Tunari noted the difference between those concepts 

that based on the drafting of the ICSID convention makes it clear that even a share 

ownership at a level greater than 50% might not be controlling”.18 Moreover, this 

principle applies to all shareholders, whether they own the majority of the shares or 

control the corporation.   

 

31. In Awdi, majority shareholders, minority shareholders and indirect shareholders can 

bring investment treaty claims, obviously within the limits of their shareholding.19 In 

Phoenix, Tribunals have not endorsed a distinction between full owners and majority 

or even minority shareholders,20 whether they control the company or not.21 

 

32. Therefore, we argue that Vemma shall not be considered an SOE, and that it has the 

full right to bring the claims to this Tribunal. 

 

B. THIS TRIBUNAL FULFILL JURISDICTION RATIONE VOLUNTATIS  

 

33. Ratione voluntatis is a condition which has to be fulfilled by contracting state and 

investor22 with consent in writing to submit the dispute to ICSID arbitration.23 

 

34. No international Tribunal may exercise jurisdiction over a State without the consent 

of that State.24 The ICSID Convention does not specify how consent is to be given, it 

merely indicates that it shall be in writing.25 The system for establishing consent is 

clearly set forth in the Bilateral Treaty.26 In this case, Mekar and Bonooru have 

 
17 Emilio, ¶84 
18 Aguas del Tunari, ¶38 
19  Awdi, ¶194 
20 Phoenix, ¶121 
21 Sempra, ¶93 
22 AES, ¶5.2 
23 ICSID Arbitration Rules, Art. 25 
24 Chevron (3), ¶4.61 
25 Lanco, ¶43 
26 LG&E, ¶73 
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agreed to submit the dispute to the ICSID arbitration according to the CEPTA 

provisions.27  

 

35. Although that Mekar has not ratified the ICSID Convention, the ICSID Additional 

Facility Rules govern disputes involving a party from a country that has not ratified 

the ICSID Convention.28 

 

36. The same conditions of consent to arbitration could met in special agreement between 

nationals of the state party to the BIT, and the consent on both agreements are same 

and have to be fulfilled. 29 In this case, Vemma and Mekar Airservices, as nationals of 

contracting states of the BIT, had Shareholder’s Agreement and have fulfilled to settle 

the dispute at Sinnoh Chamber of Commerce Arbitration Institute. 

 

37. As the fulfilment of consent to arbitration in the special agreement have been 

conducted, both Mekar and Vemma, as the nationals of Bonooru, have to fulfil 

consent to arbitration as mentioned in CEPTA. 

 

II. AMICUS CURIAE 

 

38. An amicus curiae is, as the Latin words indicate, a “friend of the court,” and is not a 

party to the proceeding.30 Its role in other fora and systems has traditionally been that 

of a non-party, and the Tribunal believes that an amicus curiae in an ICSID 

proceeding would also be that of a non-party. 31 

 

39. The traditional role of an amicus curiae in an adversary proceeding is to help the 

decision maker arrive at its decision by providing the decision-maker with arguments, 

perspectives, and expertise that the litigating parties may not provide.32 To put it 

 
27 CEPTA, Art.9.16 
28 ICSID AF Rules, Art. 2(a) 
29 SGS, ¶161 
30 AWG, ¶13 
31 Aguas, ¶12 
32 AWG, ¶13 
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short, a request to act as amicus is an offer of assistance that the decision-maker is 

free to accept or reject.33 

 

40. According to article 9.19 (2) of Mekar-Bonooru CEPTA, A non-disputing Party may 

make oral and written submissions to the Tribunal regarding the interpretation of this 

Agreement.34 

 

A. THE TRIBUNAL SHALL GRANT LEAVE SOUGHT FOR CONSORTIUM OF BONOORI 

FOREIGN INVESTORS (CBFI) 

 

41. CBFI is the national leader in public policy advocacy on national and international 

business issues and is focused on fostering a strong, competitive economic 

environment that facilitates growth and development of Bonooru as well as the 

Greater Narnian region.35 

 

i. CBFI does not raise new jurisdictional issues, therefore it will not unduly burden 

the disputing parties 

 

42. In applying its power to permit amicus submissions, the Tribunal has to take into 

account the appropriateness of the subject matter of the case; the suitability of an 

amicus, and the procedure in which the amicus submission is made and considered.36  

 

43. The Tribunal shall grant leave to the filing of amicus submission as it may provide 

relevant arguments for its decisions.37 The admission of an amicus submission shall 

be viewed as a step in assisting the Tribunal to achieve its fundamental task of 

arriving at a correct decision in this case,38 to protect the integrity of the proceedings 

 
33 Ibid, ¶13 
34 CEPTA, Art. 9.19 (2) 
35 Amicus Submission by The Consortium of Bonoori Foreign Investors, p.16 
36 Continental, ¶2 
37 Alicia Grace, ¶29 
38 Aguas, ¶11 
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and maintain fairness for the parties.39 The Tribunal shall agree to the involvement of 

a non-disputing party when they are present to give useful information. 40 

 

44. The Tribunal shall consider that they could assist in the determination of an issue 

related to the present dispute by bringing a new perspective,41 particular knowledge or 

insight that is different from that of the Disputing Parties.42 

 

45. It is also important that the Tribunal be provided with information and submissions on 

the issues in dispute from all relevant standpoints,43 and the parties in the present case 

are fully capable of presenting the legal issues at stake.44 In Micula, the Tribunal is 

particularly sensitive to the fact that the amici may bring a factual or legal perspective 

that could assist the Tribunal in the adjudication of the Parties' rights.45 

 

46. The authority of a panel to determine the need for information and advice in a specific 

case, to ascertain the acceptability and relevancy of information or advice received, 

and to decide what weight to ascribe to that information or advice or to conclude that 

no weight at all should be given to what has been received.46 

 

47. The Tribunal shall only accept amicus submissions from persons who establish to the 

Tribunal’s satisfaction that they have the expertise, experience, and independence to 

be of assistance in this case,47 to pronounce upon the allegations of wrongdoing.48  

 

48. The Tribunal's willingness to receive amicus submissions that may have a distinct 

perspective49 might support the process in general and this arbitration in particular, 

whereas a blanket refusal could do positive harm.50  

 
39 Tallinn, ¶10 
40 Piero, p.1 
41 ICSID AF Rules, Art.41(3) 
42 Apotex, ¶33 
43 Biwater, ¶358 
44 BayWa, ¶34 
45 Micula, ¶27 
46 Malaysia, ¶104 
47 Aguas, ¶24 
48 Afilias, ¶201 
49 Fynerdale, ¶45 
50 Methanex, ¶49 
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49. The Tribunal must ensure that it does not disrupt the proceedings or unduly burden or 

unfairly prejudice any party.51 Hence, the Tribunal shall grant leave sought for CBFI 

because it raised relevant issues on this matter, and it will not unduly burden the 

disputing parties. 

 

ii. CBFI has significant interest in the present dispute 

 

50. It is very important for an amicus to have a significant interest in a dispute when they 

participate in it.52 The Tribunal in Biwater noted that it is envisaged that the amicus 

petitioners would address broad policy issues concerning governmental policy.53 

 

51. The access to an independent and impartial judicial system that guarantees the rights 

of foreign investors against arbitrary acts of another sovereign is crucial in inducing 

the flow of capital from Bonooru into such States.54 Only by protecting this right 

uniformly can States in the Greater Narnian region continue to develop a marketplace 

that rewards investments in innovation and creation, and foster stronger economic 

growth, new jobs, and greater prosperity.55  

 

52. The Tribunal in Vattenfall admitted the amici’s intervention as a non-disputing party, 

on the basis that the amici’s interest in the dispute can be considered "significant".56 

 

53. The impact of the decision in this case on the interpretation of investor-State dispute 

settlement provisions of current and future investment agreements in Mekar holds 

significant interest for all Bonoori businesses, which are frequent investors in the 

country and have made sizable contributions of capital in Mekar.57 Also, impacting 

industries beyond the aviation sector that are crucial to the economic growth of 

Greater Narnia.58 

 

 
51 Tallinn,  ¶14 
52 Nord, ¶3.4 
53 Biwater, ¶366 
54 Amicus Submission by The External Advisors to the Committee of Public Reform Utilities, p.16 
55 Ibid, p.16 
56 Vattenfall, ¶¶ 13-15 
57 Amicus Submission by The External Advisors to the Committee of Public Reform Utilities, p.17 
58 Ibid, p.17 
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B. THE TRIBUNAL SHALL BAR THE AMICUS SUBMISSION FILED BY EXTERNAL ADVISORS 

TO MEKAR’S COMMITTEE ON REFORM OF PUBLIC UTILITIES (CRPU) 

 

54. Amici are members of Mekari civil society whose professional focus is investment 

banking.59 

 

i. CRPU might unduly burden the Claimant by raising new jurisdictional issues 

 

55. Amici participation should comport with the principles established by Article 41 of 

the ICSID Arbitration (Additional Facility) Rules and Article 9.19 of the CEPTA, and 

consequently be limited to “a matter within the scope of the dispute”.60 In Pac, the 

Tribunal has decided to grant in part the request made by the Applicants, but it should 

be limited to those jurisdictional issues and it shall not risk or disrupt these arbitration 

proceedings or otherwise unduly burden or unfairly prejudice any Party or Non-

Disputing Party.61 

 

56. The Tribunal in US – Steel Safeguards, disregarded amicus curiae submission because 

the brief was directed primarily to a question that was not part of any of the claims 

and did not find the brief to be of assistance in deciding this appeal.62 The amicus 

submission by the external advisors Mekar’s Committee on Reform of Public Utilities 

(“CRPU”) fails to meet this threshold by raising a new jurisdictional question 

concerning the ratione legis jurisdiction of the Tribunal, a question that has not been 

raised by either party before the Tribunal until this time.63 

 

57. The current rule governing amicus curiae in the Supreme Court states: 

An amicus curiae brief that brings to the attention of the Court relevant matter 

not already brought to its attention by the parties may be of considerable help to 

the Court. An amicus curiae brief that does not serve this purpose burdens the 

Court, and its filing is not favoured.64 

 

 
59 Amicus Submission by The External Advisors to The Committee on Reform Of Public Utilities, p.19 
60 Claimant’s Comments on Applications for Leave to File Amicus Submissions 
61 Pac, p.2 
62 US - Steel Safeguards, ¶ 
63 Claimant’s Comments on Applications for Leave to File Amicus Submissions 
64 Rules of Supreme Court of The United States, Rule 37(1) 
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58. The Florida court refused to consider new issues raised by amici curiae because 

amicus is not confined solely to arguing the parties‘ theories in support of a particular 

issue. To so confine amicus would be to place him in a position of parroting which 

would result in his not being able to contribute anything to the court by his 

participation in the case.65 

 

59. The Tribunal must give careful consideration to the extensive factual and legal 

arguments and shall rather address the arguments which it considers most relevant for 

its decisions.66 

 

60. The Tribunal in Border Timbers denied the application of a non-disputing party 

because the Tribunal found that the Claimants might be unfairly prejudiced by the 

participation of a non-disputing party and found that the petition shall be denied.67 

 

61. In Glamis, the Tribunal expressed its intent to ensure that the incorporation of any 

submission would not unduly burden the Parties.68 The power of the Tribunal to 

permit amicus submissions shall not to be used in a way which is unduly burdensome 

for the parties or which unnecessarily complicates the Tribunal process.69 

 

62. The new jurisdictional questions regarding the judicial rational jurisdiction of the 

Court were raised by Mekar’s CRPU and allegations against Vemma that the nature 

of the investor-State relationship provides fertile ground for acts of corruption,70 

which is a question that is not part of any claim by either party, might unduly burden 

the Claimant. Therefore, the Tribunal shall bar the amicus submission filed by CRPU 

because it raised new jurisdictional issue that might result unduly burden for the 

Claimant in this proceeding.  

 

 
65 Florida 
66 Bear, ¶9 
67 Border Timbers, ¶52 
68 Glamis, ¶286 
69 UPS, ¶69 
70 Amicus Submission by The External Advisors to The Committee on Reform Of Public Utilities, p.20 
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ARGUMENTS ON SUBSTANTIVE MATTERS AND COMPENSATION 

 

I. THERE HAS BEEN A BREACH OF THE FAIR AND EQUITABLE TREATMENT STANDARD 

 

63. Fair and equitable treatment is primarily a treatment, that is, a behavior, a conduct of 

each State Party when in the position of recipient of investment. That conduct must be 

"fair and equitable." The Azurix Tribunal, following the Oxford Dictionary, concluded 

that "the terms 'fair' and 'equitable' used in Article 3(1) of the BIT mean 'just,' 'even-

handed,' 'unbiased,' 'legitimate.”71 In essence fair and equitable treatment is a standard 

of conduct or behavior of the State vis à vis foreign investment. 72 

 

64. The Tribunal in EDF stated that in applying FET standard, Tribunals have identified 

several principles. The principles noted was forming the substance of the FET 

standard in itself, including transparency, stability, and the protection of the investor’s 

legitimate expectations.73 

 

65. The minimum standard of treatment of fair and equitable treatment is infringed by 

conduct attributable to the State and harmful to the Claimant if the conduct is 

arbitrary, grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the 

Claimant to sectional or racial prejudice, or involves a lack of due process leading to 

an outcome which offends judicial propriety, as might be the case with a manifest 

failure of natural justice in judicial proceedings or a complete lack of transparency 

and candour in an administrative process.74 

 

66. The minimum standard of treatment of FET is infringed by conduct attributable to the 

State and harmful to Claimant—as long as the conduct is arbitrary, grossly unfair, 

unjust, or idiosyncratic is discriminatory, and exposes the Claimant to sectional 

prejudice or involves lack of due process.75 

 

 
71 Azurix, ¶360 
72 AWG (2), ¶4 
73 EDF, ¶104 
74 TECO, ¶443 
75 Waste, ¶98 
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67. Stability and transparency in the legal framework are important components of the 

host State’s (fair and equitable treatment) obligation.76 A State has an obligation to 

provide transparency and stability to investor in respect of the investor's legitimate 

expectations through FET standard.77  

 

68. One of the major components of the FET standard is the parties’ legitimate and 

reasonable expectations with respect to the investment they have made.78 Legitimate 

expectations considered to be part of the “good faith” principle which is a guiding 

principle (also a general principle of international law) for applying the “fair and 

equitable treatment” standard.79  

 

69. The principles of international investment law indicate that the host State should not 

"affect the basic expectations that were taken into account by the foreign investor to 

make the investment".80 The FET standard requires the host State to protect the 

investors’ legitimate expectation based on "any undertakings and representations 

made explicitly or implicitly by the host State".81 

 

70. The concept of legitimate expectation shall relate to a situation where a Contracting 

Party’s conduct creates reasonable and justifiable expectations on the part of an 

investor (or investment) to act on reliance on said conduct. Such failure by a State to 

honour the expectations aforementioned could cause damages towards the investor or 

the investment itself.82  

 

71. A foreign investor is entitled to expect that a host state will follow those basic 

principles (which it has freely established by law) in administering a public interest 

sector that it has opened to long term foreign investments. Expectations based on such 
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79 Thunderbird, ¶25 
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principles are reasonable and hence legitimate, even in the absence of specific 

promises by the government.83 

 

72. The standard is next related to impairment: the management, operation, maintenance, 

use, enjoyment, acquisition, expansion, or disposal of the investment must be 

impaired by the measures adopted.84 

 

73. We lay out that the Respondent has violated Claimant’s rights under Article 9.9 of the 

CEPTA and has treated the Claimant unfairly and inequitably, with the arguments as 

following: 

 

A. MEKAR HAS PERFORMED SEVERAL ARBITRARY CONDUCTS TOWARDS THE 

INVESTMENT 

 

74. The prohibition of arbitrary treatment belongs to the classical standards contained in 

investment treaties.85 By definition, every state oriented at the rule of law will outlaw 

arbitrary action, and foreign investors properly expect that host states will follow this 

standard.86 As to the meaning of ‘arbitrary’ and its application to a specific case, 

different approaches have been employed. For instance, the Tribunal in Lauder v 

Czech Republic87 and subsequent decisions have consulted Black’s Law Dictionary 

according to which arbitrary means ‘depending on individual discretion’ or refers to 

action ‘founded on prejudice or preference rather than on reason of fact’.88 

 

75. The term “arbitrary” was defined as wilful disregard of due process, an act that shocks 

or surprises a sense of judicial propriety. 89 

 

76. A legal expert, Professor Cristoph Schreurer, has described “arbitrary” in his opinion 

as measures that inflict damage on the investor without serving legitimate purposes, 
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measures that are not based on legal standards, but rather on discretion, prejudice, or 

biased personal preference, measure taken for reasons that differ from ones put 

forward by decision makers, and ones taken in wilful disregard of due process. 

Unreasonable or arbitrary measures are those which are not founded in reason or fact 

but on caprice, prejudice or personal preference.90  

 

77. The standard of protection against arbitrariness and discrimination is related to that of 

fair and equitable treatment.91 Any measure that might involve arbitrariness or 

discrimination is in itself contrary to fair and equitable treatment.92 

 

i. There has been a suo moto illegal investigation conducted by CCM 

 

78. Caeli’s rapid expansion drew the attention of the CCM, which launched a suo moto 

investigation into its activities (‘the First Investigation’).93 Under the Monopoly and 

Restrictive Trade Practice Act, as Amended in 2009, the CCM was not permitted to 

initiate an investigation against Caeli Airways when Caeli’s market share was only 

43%.94 Fellow members in the Moon Alliance should not have been considered by the 

CCM. Airline alliances are common in the global airline industry, as is slot-trading, 

and these are not grounds for concern about collusion.95 

 

79. Regulatory measures must be proportionate, non-arbitrary, and non-discriminatory.96 

Mekar stated that Caeli's market share exceeds 54% when considered in conjunction 

with its Moon Alliance partner, Royal Narnian.97 But, the CCM has not investigated 

any other airlines alliance members active in Mekar, alone or in combination.98 

Despite the various considerations that already exist, CCM still conducts its first 

investigation. 
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80. In Krederi, the Tribunal is of the view that a host State may indeed violate its 

obligations under the fair and equitable treatment standard by instituting proceedings 

or investigations against foreign investors in a way that displays grossly harassing 

features.99 However, it is also reluctant to consider that any exercise of a State’s 

investigative powers should be considered potentially falling short of its obligations 

under the fair and equitable treatment standard.100 

 

81. Whether provisional measures are warranted, the abuse of the sovereign power of a 

State to pursue criminal proceedings may give rise to damage and a claim for the 

breach of rights protected by a BIT or international law, more generally.101  

 

82. Indeed, investment Tribunals have found that host State criminal proceedings initiated 

because of the institution of investment proceedings,102 or in bad faith or 

maliciously,103 or for the purpose of obtaining an unfair advantage in the arbitration, 

e.g. by obtaining evidence104 or by intimidating and harassing potential witnesses,105 

may constitute such exceptional situations.106 

 

83. According to those aforementioned considerations, the suo moto investigation 

conducted by CCM is arbitrary, since it is lack of legal standards and has abused the 

sovereign power of a State to conduct an investigation. 

 

ii. The airfare caps are a result of the illegal investigation, hence shall be ruled as 

unlawful 

 

84. The impact of the suo moto investigation carried out by CCM, the CCM placed airfare 

caps on Caeli Airways.107 Whereas, in CCM’s approval decision of March 2011, The 

CCM has never indicated any anti-competitive concerns arising from low or mid-level 
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cooperation among Moon Alliance members. There is no reason that it should 

suddenly factor in these members to determine Caeli’s market share in Mekar.108 

 

85. While it also objected to the CCM’s investigation into subsidies received under the 

Horizon 2020 Scheme, Caeli cooperated with the CCM at every step.109 When Mekar 

had a currency crisis (MON), Caeli was forced to operate using MON. Despite the 

quickly changing value of the Mekari currency, the CCM continued to require Caeli 

Airways to abide by the now unreasonable and unnecessary airfare caps.110 The 

business was no longer profitable, subsidies were not given to Caeli, and its market 

share continued to drop. 

 

86. Rational policy alone is not enough to justify the measures taken by a State in its 

name. There shall be a test for proportionality, and it shall require the measure to be 

suitable to achieve a legitimate policy objective.111 

 

87. In the present case, Mekar still refused to get rid of the interim measure despite 

Caeli’s dire financial situation. Therefore, this action was unproportionate and 

excessive because, at that time, Caeli was no longer possible to carry out predatory 

pricing or abuse of dominant position, which is the objective of the CCM’s regulation. 

 

iii. Mekar’s policy on the usage of MON worsened Caeli’s financial situation  

 

88. In late 2016, the Mekari MON began to rapidly decline in value. Mekar required 

Caeli Airways to price its services in MON despite the constantly fluctuating price of 

the currency.112 

 

89. In Watkins, it has been noted that Spain is entitled to make amendments to its 

regulatory regime, but having entered into a treaty, there are limitation on its powers 
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to alter its regulatory framework. It should not do so, if the radical changes would be 

unfair, unreasonable, and inequitable towards the investor.113 

 

90. The Tribunal in Rusoro stated that legislation and regulation are dynamic, and that 

States enjoy a sovereign right to amend legislation and to adopt new regulation in the 

furtherance of public interest.114 The right to regulate, however, does not authorize 

States to act in an arbitrary or discriminatory manner, or to disguise measures targeted 

against a protected investor under the cloak of general legislation.115  

 

91. The fair and equitable treatment standard may be violated, even if no mala fides is 

involved.116 The principle of good faith is not an essential element of the standard of 

fair and equitable treatment and therefore violation of the standard would not require 

the existence of bad faith.117 Hence, whether or not Mekar has bad faith in implying 

the usage of MON regulation, that act is arbitrary and cannot be justified since it 

contained a radical change that was unfair, unreasonable, and inequitable towards the 

Claimant’s investment. 

 

iv. The subsidies break Most-Favoured-Nation clause 

 

92. Mekar has failed to provide equality for Caeli Airways as a foreign investor by 

rejection for the subsidies granting, while it granted the subsidies to another foreign 

airline, such as Star Wings and JetGreen, despite these airlines received greater 

subsidies from their home States rather than the amount that Vemma received under 

the Horizon 2020 program.118 

 

93. Mekar’s Deputy Minister of Transportation on 17 October 2018 argues that the 

country did not grant Caeli Airways the subsidies because it classified Vemma as a 
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State-Owned Enterprise (“SOE”) owned by Bonooru.119 Caeli Airways was one of the 

only two airlines owned in any significant part by a foreign government operating in 

Mekar at the time, the other being the wholly government-owned Larry Air.120  

 

94. In order to prevail regarding an allegation of discriminatory treatment, a Claimant 

must demonstrate that it has been subjected to unequal treatment in circumstances 

where there appears to be no reasonable basis for such differentiation.121 

 

95. At the time when the subsidies were granted, Bonooru only has 31%-38% shares in 

Vemma which shows Bonooru’s position as a minority shareholder. Caeli Airways is 

not an SOE and should not have been treated the same as Larry Air. Consequently, 

Mekar has violated the Most-Favoured-Nation clause under Article 9.7 of the CEPTA 

by unfairly discriminated Caeli Airways for subsidies granting under Executive Order 

9-2018.  

 

96. In the present dispute, the MFN clause is regulated under Article 9.7 of the CEPTA. 

That provision required that each Party shall accord to an investor treatment no less 

favourable than the treatment it accords in like situations to investors of a third 

country.122 

 

97. The MFN clause means that a host country must extend to investors from one foreign 

country the same treatment it accords to investors from any other foreign country in 

like cases.123 It is in the nature of MFN clauses to be general due to the fact that such 

clauses are intended to apply to a variety of provisions of numerous treaties.124 The 

MFN clause is an important element to ensure that foreign investors are treated on a 

basis of parity with other foreign investors and with national investors when they 

invest abroad.125 

 

 
119 Ibid, ¶46 
120 Ibid, ¶47 
121 Marion, ¶262 
122 CEPTA, Art.9.7 
123 UNCTAD, p.1 
124 Garanti, ¶51 
125 National, ¶92 



 

 24 

98. Thus, the legal effect of the MFN clause, properly interpreted, is to prohibit 

discriminatory treatment of investments of investors of a State party (the home State) 

in the territory of the other State (the host State) when compared with the treatment 

accorded by the host State to investments of investors of any third State.126 However, 

this obligation exists only insofar as the investments of the investors of the home State 

and those of the investors of the third State can be said to be in "a similar situation."127 

 

99. In the context of investment treaties, and the obligation thereunder not to discriminate 

against foreign investors,128 a measure is considered discriminatory if the intent of the 

measure is to discriminate or if the measure has a discriminatory effect.129 State 

conduct is discriminatory, if (i) similar cases are (ii) treated differently (iii) and 

without reasonable justification.130 

 

100. Intent is not decisive or essential for a finding of discrimination, and that the impact 

of the measure on the investment would be the determining factor to ascertain whether 

it had resulted in non-discriminatory treatment.131 Any differential treatment of a 

foreign investor must not be based on unreasonable distinctions and demands, and 

must be justified by showing that it bears a reasonable relationship to rational policies 

not motivated by a preference for other investments over the foreign-owned 

investment.132 

 

101. Considering those aforementioned circumstances, Mekar has failed to point out a 

justifiable reason for its dismissal on Caeli Airways' application for subsidies. Hence, 

we submit that Mekar has violated the Most-Favoured-Nation clause under Article 9.7 

of the CEPTA by unfairly discriminated against Caeli Airways for subsidies granting 

under Executive Order 9-2018. 
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v. Mekar has abused the right of first refusal  

 

102. According to the Shareholders’ Agreement, Mekar has the right of first refusal in 

which Vemma has to offer Mekar the same offer a third-party has offered Vemma.133 

Vemma has exhausted its obligation to give the offer to Mekar.134 

 

103. Rather than buy the shares, or allow the purchase by the Hawthorne Group, Mekar 

Airservices disputed the validity of the Hawthorne Group’s offer due to the 

Hawthorne Group’s Moon Alliance membership.135  

 

104. A willing prospective buyer of shares could be considered as valuing one’s 

investment, and should been given access to the information regarding the acceptance 

or rejection on the investment.136 We do believe that Hawthorne Group’s offer was 

one that values our investment. However, Mekar chose not to give any information 

about their decision and disputed the validity while prolonging Claimant’s declining 

investment. 

 

105. If the offered share price proves to be too low, it leads to the charge of selling the 

asset too cheap.137 In the present case, Mekar Airservices offered a significantly lower 

price for Vemma’s stake in Caeli Airways instead.138  

 

106. Therefore, we submit that Mekar has abused the right of first refusal by setting a 

much lower price that would not benefit any other party but Mekar. 

 

vi. There have been arbitrary measures that lead into creeping violation 

 

107. Mekar has done series of arbitrary measures that caused the Claimant’s investment to 

keep on decreasing in value. This series of arbitrary measures have been negatively 

affecting Caeli’s business operation in Mekar. As a result, Vemma suffered a dire 
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financial situation and was left with no other options but to sell its stake to Mekar at a 

low price. 

 

108. The breach of an international obligation by a State through a series of actions or 

omissions defined in aggregate as wrongful occurs when the action or omission 

occurs which, taken with the other actions or omissions, is sufficient to constitute the 

wrongful act.139 

 

109. A creeping violation of the FET standard could thus be described as a process 

extending over time and comprising a succession or an accumulation of measures 

which, taken separately, would not breach that standard but, when taken together, do 

lead to such a result.140 

 

110. In WWM, All the breaches should be found proved as part of an overarching breach 

amounting to expropriation of their investment, which entitled them to damages to be 

assessed on one of the three bases.141 

 

111. Therefore, we respectfully request this Tribunal to find that the Respondent’s 

cumulative breach of the FET standards as a creeping violation that damaged 

Vemma’s investment. 

 

B. THERE HAS BEEN A DENIAL OF JUSTICE 

 

112. A state is responsible if an injury to an alien results from denial of justice.142 It further 

explained that denial of justice exists when there is a denial, unwarranted delay or 

obstruction of access to courts.143 We believe that Mekar has denied Vemma justice 

by putting the present dispute in a delayed court proceeding. The duty of a State 
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towards foreign nationals is to provide a system of justice which ensures fairness and 

compliance with other standards of international law in all cases.144 

 

113. If the standard is breached by a denial of justice, the State will be held responsible 

towards the indirect investor for a breach of fair and equitable treatment.” 145 

 

114. The concept of denial of justice was once often used as the rhetorical excuse for 

interventions by foreign governments acting on behalf of their nationals to obtain 

reparation for alleged violations of their rights. The triggering event might be any 

action deemed to breach international law, whether or not related to the administration 

of justice.146 

 

115. Denial of justice in its historical and customary sense denotes misconduct or inaction 

of the judicial branch of the government; it also involves some violation of rights in 

the administration of justice, or a wrong perpetrated by the abuse of judicial 

process.147 

 

i. There has been a long delay in the court procedure 

 

116. Caeli Airways fought Mekar’s illegal actions in Mekari courts, but Vemma was 

denied justice.148 Mekar’s courts were underfunded, leading to significant delays in 

hearing urgent matters. Even when its pleas were finally heard, Caeli’s claims on the 

merits were dismissed prematurely. As a result, Caeli Airways suffered in the 

interim.149  

 

117. The concept of denial of justice covers corruption, threats, unwarrantable delay, 

flagrant abuse of judicial procedure, a judgment dictated by an executive, or a 
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judgment so manifestly unjust that no competent and honest court could have given 

it.150 

 

118. In Chevron, the Tribunal held that the unreasonable delays in Ecuadorean courts gave 

rise to a breach of Ecuador’s obligation under the BIT to provide an effective means 

for American investors to assert claims and enforce rights.151 Denial of justice applies 

to acts of the judiciary to unwarranted acts of executive and legislative authorities.152 

 

119. Something further is required before international law becomes relevant, such as a 

denial of justice by the courts of the State in proceedings brought by the other 

contracting party.153 In practice, a denial of justice can occur, for example, when 

courts are unable or unwilling to entertain and adjudicate upon the grievances of the 

foreigner, when courts function to discriminate against foreigners, and where justice 

is so delayed that the effect is a denial of justice.154  

 

120. Historical acknowledgements recognise the perspective of the accused or the 

disputant, and suggest that for a person seeking justice, the time taken for resolution 

of their issue is critical to the justice experience of this person and can render their 

treatment wholly ‘unjust’ in circumstances where finalisation of a dispute takes ‘too 

long’.155 

 

121. It should be noted that justice delayed is justice denied, and that Mekar has denied 

Vemma justice. Hence, we submit to this arbitration that Vemma’s delayed 

proceeding in Mekari Court should be found as a form of denial of justice. 
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ii. There has been a recording in which Mr. Cavannaugh accepted bribes from 

Mekar 

 

122. Upon the parties’ failure to agree upon a sole arbitrator, the SCC Secretariat 

appointed 78-years old Mr Rett Eichel Cavanaugh to adjudicate the dispute.156 

 

123. Following a fast-track arbitration procedure, the sole arbitrator rendered an award in 

favour of Mekar Airservices on 9 May 2020.157 The award declared that the 

Hawthorne Group’s offer in respect of Vemma’s shares in Caeli could not be 

considered as one received from a “bona fide third party” due to its “affiliation” with 

Vemma via the Moon Alliance.158  

 

124. Over the next few weeks, multiple publications emerged in paywall-secured 

arbitration reports that had obtained access to the award, heavily criticizing Mr. 

Cavannaugh’s legal reasoning.159 Concurrently, Mekar Airservices filed an 

application before the High Commercial Court of Mekar, seeking recognition and 

enforcement of the award.160 

 

125. On 14 June 2020, the Centre for Integrity in Legal Services (“CILS”) released some 

sensitive case materials which alleged Mr. Cavannaugh that he had received bribes 

from representatives of Mekar Airservices to render a favorable decision.161 

‘Document’ means a writing, communication, picture, drawing, program or data of 

any kind, whether recorded or maintained on paper or by electronic, audio, visual or 

any other means.162 

 

126. Due to this strong indication of bribery, Vemma filed to set aside the 9 May 2020 

award from the High Commercial Court of Mekar at the Supreme Arbitrazh Court of 
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Sinnograd.163 The Supreme Arbitrazh Court is the first and only instance in relation to 

the set aside proceedings.164 

 

127. Vemma’s application was granted by the Supreme Arbitrazh Court of Sinnograd on 1 

August 2020. The judge found that “failure to set aside the award would contravene 

the objective of combating bribery” and, therefore, would be contrary to the public 

policy of Sinnoh.165 

 

128. Nonetheless, Mekar Airservices sought to enforce the 9 May 2020 award before the 

High Commercial Court of Mekar.166 This attempt was accepted by the Court which 

issued a ruling recognizing and enforcing the 9 May 2020 award in Mekar. Vemma’s 

appeal, which argues that the award could not be enforced once it was set aside at the 

seat of the arbitration, was also dismissed by the Superior Court of Mekar on 25 

September 2020. 167 

 

129. When a claim is successfully made out at international law, it is because the 

international court or Tribunal accepts that the Respondent’s legal system as a whole 

has failed to accord justice to the Claimant.168 A party may not invoke the provisions 

of its internal law as justification for its failure to perform a treaty.169 Therefore, 

Mekar should be held responsible for the denial of justice because of the failure of its 

legal system. 

 

130. A request for a bribe by a State official constitutes a manifest violation of the host 

State’s FET obligation, “as well as a violation of international public policy” and “a 

fundamental breach of transparency and legitimate expectations”.170 The bribery 

allegation of Mr. Cavanaugh by Mekar’s representatives to render favourable award 

has been supported by conclusive evidence in the form of a record between Mr. 

Cavannaugh and an unidentified representative of Mekar Airservices.  

 
163 Notice of Arbitration, ¶26 
164 Statement of Uncontested Facts, ¶61 
165 Ibid, ¶61 
166 Notice of Arbitration, ¶25 
167 Statement of Uncontested Facts, ¶62 
168 Corona,  ¶254 
169 VCLT, Art.27 
170 EDF,  ¶221 



 

 31 

131. Although Mekar strongly denied the authenticity of the record, three independent 

experts based in Mekar and Goponga, has confirmed that the voice on the recording is 

indeed that of Mr. Cavannaugh. By the strong proofs that an act of bribery had 

occurred between the sole arbitrator and representatives of Mekar, the Claimant 

requests this Tribunal to find that Mekar has violated the fundamental breach of 

transparency under Article 9.9 of the CEPTA. 

 

132. The Tribunal in Eiser noted that “the right to an independent and impartial Tribunal 

has been recognized as a general principle of law”.171 Independence relates to the lack 

of relations with a party that might influence an arbitrator’s decision. Impartiality, on 

the other hand, concerns the absence of a bias or predisposition toward one of the 

parties.172 

 

133. Recognition and enforcement of an arbitral award may also be refused if the 

competent authority in the country where recognition and enforcement is sought finds 

that the recognition or enforcement of the award would be contrary to the public 

policy of that country.173 The responsible State may not rely on the provisions of its 

internal law as 174justification for failure to comply with its obligations under this 

part.175 The award is in conflict with the public policy of the Principauté de Sinnoh 

owing to strong indicia of corrupt behaviour on the part of the sole arbitrator who 

rendered it.176 

 

134. A situation in which the arbitrator is likely to derive personal gain from the outcome 

of the proceedings would create a conflict of interests. This could lead to a 

presumption of corruption. The Tribunal in Rumeli stated that “a court decision will 

be considered a denial of justice if it was patently arbitrary, unjust or idiosyncratic 
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such that it would demonstrate bad faith."177 The impartiality and independence of the 

arbitrators, being an essential requirement for a valid and legitimate award.178  

 

135. As the award has been set aside in the Supreme Arbitrazh Court of Sinnograd, it 

should determine as invalid and illegitimate due to the lack of impartiality and 

independence of Mr. Cavannaugh as a sole arbitrator. Hence, Mekar's act that insist to 

enforce the arbitral award that has been set aside is considered as denial of justice. 

 

II. COMPENSATION 

 

136. It is well established in international law that the most important consequence of the 

committing of a wrongful act is the obligation for the State to make reparation for the 

injury caused by that act.179 Reparation of a wrong may consist in an indemnity 

corresponding to the damage which the nationals of the injured State have suffered as 

a result of the act which is contrary to international law.180 The loss suffered by the 

Claimant is the general standard commonly used in international law in respect of 

injury to property, including often capital value, loss of profits and expenses.181  

 

A. CLAIMANT IS ENTITLED TO COMPENSATION 

 

137. It is settled law that where a Court or a Tribunal has jurisdiction to determine a 

dispute, it also has jurisdiction to determine reparation or compensation.182 As regards 

compensation, the Tribunal in Impregilo applied the basic principle183 that is derived 

from the judgment of the Permanent Court of International Justice in the Chorzów 

Factory case.184 Even if it was initially established in a State-to-State context, 

however, it has now become well-established principles that represent customary 
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international law, including for breaches of international obligations under BITs, that 

the Tribunal is bound to apply.185 

 

138. Reparation must, as far as possible, wipe out all the consequences of the illegal act 

and re-establish the situation which would, in all probability, have existed if that act 

had not been committed.186 To put it another way, Vemma should in principle be 

placed in the same position as it would have been, had Mekar’s unfair and inequitable 

treatment of Vemma’s investment not occurred. Thus, Vemma is entitled to 

compensation. 

 

i. Mekar should pay compensation amount at fair market value 

 

139. While this standard figures prominently in respect of expropriation, it is not excluded 

that it might also be appropriate for breaches different from expropriation if their 

effect results in important long-term losses.187 

 

140. The loss suffered by the Claimant is the general standard commonly used in 

international law in respect of injury to property, including often capital value, loss of 

profits and expenses.188  

 

141. The methods to provide compensation, a number of which the parties have discussed, 

are not unknown in international law.189 Depending on the circumstances, various 

methods have been used by Tribunals to determine the compensation which should be 

paid, but the general concept upon which commercial valuation of assets is based is 

that of "fair market value."”190 That concept has an internationally recognized 

definition which reads as follows:  

the price, expressed in terms of cash equivalents, at which property would 

change hands between a hypothetical willing and able buyer and a hypothetical 

willing and able seller, acting at arm’s length in an open and unrestricted 
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market, when neither is under compulsion to buy or sell and when both have 

reasonable knowledge of the relevant facts.191 

 

142. The Tribunal in Silver stated that According to Article 31(1) of the ASR, which 

represents customary international law, the State responsible for an internationally 

wrongful act is under an obligation to make full reparation for the injury caused by 

the internationally wrongful act.192  

 

143. Hence, there is no doubt under general international law, the existence of a causal link 

between the alleged infringement of obligations under international law and the 

damage ensuing from it is an indispensable prerequisite for a compensation claim. 

This general tenet of international law also applies in international investment law.193 

 

144. Put in affirmative terms, the Tribunal in Devas determines that it should apply the 

standard language of reparation. Adequate compensation shall be calculated as the 

fair market value is in line with the principle of full reparation of the injury caused.194 

In particular, the Tribunal in Devas finds that the phrase, "market value", does not 

preclude reliance on these well-recognized and standard descriptions of what should 

be determined when deciding quantum or value of what was, in this case, unlawfully 

taken without compensation at the time.195 

 

145. In Santa Elena, the Tribunal is spared the need to enter further into any doctrinal 

discussion of the standard of compensation because it is common ground between the 

parties, and the Tribunal agrees, that the compensation to be paid should be based 

upon the fair market value of the Property calculated by reference to its "highest and 

best use".196 

 

146. Mekar has done a series of unlawful acts to the Claimant so that the Claimant is 

entitled to compensation for losses caused by the Respondent's actions. Mekar’s 
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action, either individually or taken together, has violated Fair and Equitable 

Treatment under Article 9.9 of the CEPTA.  

 

147. The violation of Mekar has caused financial damage to Vemma’s investment. 

Therefore, Vemma is entitled to compensation.197 

 

ii. Mekar should pay interest as of the date of the violation 

 

148. Interest is a component of reparation based on amounts of money,198 as a result of 

Respondent's Treaty breaches.199 The purpose of interest is to "compensate the injured 

party for not having had the use of the money between the date when it ought to have 

been paid and the date of the payment."200 It is, therefore, appropriate that the rate of 

interest represents a reasonable and fair rate that approximates the return the injured 

party might have earned if it had had the use of its money over the full period of 

time.201 

 

149. In Crystallex, its function of interest is to compensate the injured party for the loss of 

its ability to benefit from the use of the principal compensation sum from the date it 

fell due.202 The object of an award of interest is to compensate the damage resulting 

from the fact that, during the period of non-payment by the debtor, the creditor is 

deprived of the use and disposition of that sum he was supposed to receive.203 

 

150. In LG&E, interest is part of the "full" reparation to which the Claimants are entitled to 

assure that they are made whole.204 In fact, interest recognizes the fact that, between 

the date of the illegal act and the date of actual payment, the injured party cannot use 
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or invest the amounts of money due.205 It is therefore decisive to identify the available 

investment alternatives to the investor in order to establish "full" reparation.206 

 

151. Therefore, it is appropriate for the Claimant to receive the interest under the CEPTA 

and full reparation principle. 

 

iii. Vemma has only received USD 400 million from Mekar upon the coerced sale of 

its asset 

 

152. After an unsuccessful transaction with Hawthorne Group LLP, Vemma failed to yield 

another buyer for its shares in Caeli Aiways.207 Accordingly, Vemma sold its stake in 

Caeli to Mekar Airservices on 8 October 2020 for 400 million USD.208 

Simultaneously, it filed a notice of arbitration against Mekar on 15 November 2020 to 

seek compensation for its losses under the CEPTA.209 

 

153. The fundamental concept of ‘damage’ is reparation for a loss suffered; a judicially 

ascertained compensation for wrong.210 The remedy should be commensurate with the 

loss, so that the injured party may be made whole.211 The function of compensation is 

"to address the actual losses incurred as a result of the internationally wrongful act.212 

 

154. The Tribunal in Feldman noted that in the case of discrimination in respect of what is 

owed by the responding Party is the amount of loss or damage that is adequately 

connected to the breach and if loss or damage is the requirement for the submission of 

a claim, it arguably follows that the Tribunal may direct compensation in the amount 

of the loss or damage actually incurred."213  
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155. Compensatory damages and actual damages mean that the damages shall be the result 

of the injury alleged and proved, and that the amount awarded shall be precisely 

commensurate with the injury suffered, neither more nor less, whether the injury be to 

the person or estate of the complaining party. 214 

 

156. The compensation shall cover any financially assessable damage including loss of 

profits insofar as it is established.215 As the Tribunal in Chevron noted that the 

principle of full reparation applies to a denial of justice.216 The standard of full 

reparation under international law requires restoring the Claimants to the situation that 

would have prevailed had the alleged denial of justice not occurred.217  

 

157. A press release on Vemma’s website states that “Vemma estimates the fair market 

value of its investment in Mekar to be USD 1.1 billion. Vemma has received only 

USD 400 million from Mekar upon the coerced sale of its assets. Therefore, Vemma 

claims the remaining USD 700 million as compensation in this arbitration.218 

 

B. MEKAR’S FINANCIAL CRISIS SHALL NOT BE CONSIDERED AS A FORCE MAJEURE 

 

158. Mekar could not invoke its financial crisis as a force majeure due to their own 

conducts that caused the crisis to happen. Transparency International has consistently 

scored Mekar between 30/100 to 36/100 on its corruption perceptions index since the 

index’s creation.219 The high corruption index in Mekar shows that its governmental 

system should have also been able to assume the risk of that situation occuring. 

 

159. The wrongfulness of an act of a State not in conformity with an international 

obligation of that State is precluded if the act is due to force majeure, but this does not 

apply if the situation of force majeure is due, either alone or in combination with 

other factors, to the conduct of the State invoking it.220 
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160. The Tribunal in Cairn noted that, while the Claimants bear the burden of proving their 

loss, it is for the Respondent to prove the assertions or defences that it pleads.221 

 

161. In CMS, A severe crisis cannot necessarily be equated with a situation of total 

collapse. And in the absence of such profoundly serious conditions it is plainly clear 

that the Treaty will prevail over any plea of necessity.222  

 

162. Therefore, the financial crisis that occured in Mekar shall not be considered as a force 

majeure. The crisis in and of itself might not be characterized as catastrophic and 

while there was therefore not a situation of force majeure that left no other option 

open.223  

 

C. MEKAR HAS TO REIMBURSE THE CLAIMANT FOR ALL COSTS AND EXPENSES 

ASSOCIATED WITH THIS ARBITRATION.  

 

163. According to CEPTA, a Tribunal may also award costs and attorney's fees in 

accordance with this Section and the applicable arbitration rules.224 The Tribunal shall 

decide how and by whom the fees and expenses of the members of the Tribunal, the 

expenses and charges of the Secretariat and the expenses incurred by the parties in 

connection with the proceeding shall be borne,225  as it deems appropriate.226 

 

164. There is an approach that applies the principle "costs follow the event", such that the 

losing party bears the costs of the proceedings,227 including those of the prevailing 

party.228 In RSM, the applicant sought to preserved a "right to claim reimbursement of 

the costs it incurs" in the arbitration, in the event it prevailed on the merits and the 

Tribunal granted a claim for recovery of costs.229 This was said to be "qualified as a 
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procedural right and moreover as a contingent right which only arises if and when the 

two conditions are met."230 

 

165. In the present case, the Claimant has to bring the dispute into this Tribunal because of 

Mekar’s violations of the Claimant’s rights under CEPTA and international law. 

Therefore, Mekar should reimburse the Claimant for all costs and expenses associated 

with this arbitration. 
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PRAYERS FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests this Tribunal to render an award in 

favour of Claimant, as follows: 

1) Find that the Tribunal has jurisdiction over the present dispute; 

2) Grant leave sought for the amicus submission filed by CBFI and to bar the amicus 

submission filed by External Advisor of Mekar’s CRPU; 

3) Declare that the Respondent treated Vemma’s investment unfairly and inequitably 

and, thereby, breached Chapter 9 of the CEPTA; 

4) Order the Respondent to compensate to the Claimant amounting USD 700,000,000 

(seven hundred million dollars) plus interest as of the date of the violation; 

5) Order the Respondent to reimburse the Claimant for all costs and expenses associated 

with this arbitration. 

Respectfully submitted on September  

 

Team Pocar 

On Behalf of Claimant 

Vemma Holdings, Inc 


