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STATEMENT OF FACTS 

Parties  

[1] Vemma Holdings Inc ("Vemma or Claimant"), is a company engaged in the business of 

domestic airline and passenger air transport company, as well as a cargo service provider, 

with its registered office at 4, Navalny Drive, 0934 Szeto, which was incorporated in the 

Commonwealth of Bonooru ("Bonooru"). 

 

[2] Territory: Bonooru is a developing country, located at the northern end of the Greater 

Narnia R’egion (Area located in the Eastern Ocean, which spans 7.9 million square 

kilometres), an archipelagic State comprising 109 Islands, with four ‘major islands’. 

 

[3] The Federal Republic of Mekar ("Mekar or Respondent"), is a state characterized by the 

massive migration of the country and the exploitation of resources that took place in its 

territory, located approximately 1,600 km south of "Bonooru", possessing its own 

currency, the Mekari Mon ("Mon"). 

 

Mekar before going through the merger of Caeli Airways and Aer Caeli  
 

[4] The Federal Republic of Mekar, between the years of 1980 to 2015, experienced a 

population growth from 6 million to 10.8 million people. 

 

[5] By 2003, Mekar's civil aviation industry consisted of Aer Caeli and Caeli Airways, both 

state-owned enterprises enjoyed statutory monopoly, the former in respect of national 

routes and the latter in respect of international routes, till 1994. 

 

Merger of Caeli Airways with Aer Caeli 
 

[6] In 2003, the Managing Director of Caeli Airways ("Caeli"), Mr. Yangchen Su, presided 

over the merger of Air Caeli with Caeli Airways, which resulted in ballooning debt, loss in 

market share, and projected decrease in future profits for the consolidated entity. 
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[7] In the aftermath of the unfavorable merger, attempts were made to privatise Caeli, and in 

order to generate investor confidence, while this was going on, the legislature revised the 

regulations under the Mekar Monopoly and Restrictive Trade Practices Act in 2009, and 

with this amendment, the Competition Commission of Mekar ("CCM") came into 

existence. 

 

Negotiations between Bonooru and Mekar  
 

[8] In 2010, Bonooru and Mekar began negotiations towards a comprehensive trade 

agreement, seeking to provide certainty in investment protection. 

 

[9] Given the precarious financial situation, the privatization of Caeli Airways took priority. 

There were first two attempts to restructure Mekar, both of which failed, as investors cited 

legacy issues such as debt liabilities attached to the airlines as the sticking point. A third 

attempt was launched in September 2010. 

 

[10] Mekar's change of managing director was the transition vehicle, as under his 

leadership, the core assets of Caeli Airways were marketed. 

 
Bidding Process convened by Mekar  
 

[11] Four companies were the main ones that participated in the bidding process 

convened by Mekar, among them "Vemma", which was considered very promising, for 

seeking the renewal and expansion of the air fleet, also would be responsible for 

refinancing the liabilities of "Caeli". 

 

[12] As the highest bidder Vemma Holdings Inc, offered 800 million USD, which was 

accepted on January 5, 2011. 
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Acquisition of Caeli Airways  
 

[13] The CCM approved the acquisition by Vemma of an 85% stake in Caeli, with the 

sole commitment not to engage in high-level cooperation on pricing parameters, 

schedules, capacity, facilities, and other sensitive information with Moon Alliance 

members. 

 

[14] Thus, the first shareholders' agreement was signed between Vemma and Mekar 

Air Services Ltd., regarding Caeli Airways, which establishes that any type of controversy 

would have to be resolved by international arbitration, administered by the Arbitration 

Institute of the Sinnoh Chamber of Commerce. 

 
Mekar and Bonooru  
 

[15] In April 2014, the Comprehensive Economic Partnership and Trade Agreement 

between the Commonwealth of Bonooru and the Federal Republic of Mekar (CEPTA) was 

signed and entered into force on October 15, 2014, terminating the 1994 1.     Treaty 

between the Federal Republic of Mekar and the Commonwealth of Bonooru for the 

Promotion and Protection of Investments (BIT). 

 
Caeli Investigations  
 

[16] For the year 2016, the "CCM", as an investigating agent, focused its intention on 

"Caeli", and its pricing strategies in the market, as an interim measure the "CCM". imposed 

limits on the airfare of Caeli Airways, in order to avoid anti-competitive profits in the future. 

 

[17] The Competition Commission of Mekar ("CCM"), initiated a second investigation 

focusing on price undercutting on certain routes to and from Phenac International, where 

Caeli argued that it competed with rail, car and bus travel, not just regional airlines. 
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Mekar Antitrust Violation  
 

[18] In late August 2018, the "CCM", concluded that an antitrust violation existed in the 

form of predatory pricing resulting from low airfares and loyalty programs. They further 

concluded that the subsidies received by Vemma, under the Horizon 2020 scheme, 

helped Caeli to drastically reduce its fare below its average avoidable costs. 

 

[19] As a result of the foregoing, a penalty in the amount of $150 million was imposed 

on Caeli. 

 

Second investigation  
 

[20] In January 2019, the "CCM", completed its second investigation into Caeli, 

reporting that Caeli, had engaged in anti-competitive behavior by conducting commercial 

activities at Phenac International Airport, a circumstance that triggered the imposition of 

airfares and significant losses on Caeli's operating routes. 

 
Vemma intends to sell its stake in Caeli  
 

[21] In November 2019, representatives of Vemma Holding Inc. announced their 

intention to sell their stake in Caeli Airways and an initial offer was made by Hawthorne 

Group LLP. 

 

[22] In response to the offer, on December 17, 2019, Mekar Airservices, rejected the 

offer on the grounds that the price was inflated, and was not a commercial price that will 

generate competition; a circumstance that triggered a request for arbitration to be filed by 

Mekar Airservices. 
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SUMMARY OF ARGUMENTS 

 

[23] JURISDICTION: This tribunal has jurisdiction over the present claim because the 

parties comply with the following requirements: First, there is consent to access the ICSID 

Mechanism because the parties signed the CEPTA. Second, this Tribunal has jurisdiction 

ratione personae because it is a proceeding for the settlement of legal dispute arising 

between a State and a national of another State. Third, this Tribunal has jurisdiction 

ratione materiae because the legal dispute arises directly out of an investment. Fourth, 

this Tribunal has jurisdiction ratione temporis because the CEPTA entered into force on 

october 15, 2014. 

 
[24]  ADMISSIBILITY OF AMICUS. the amicus submission by CBFI reflects valuable 

perspectives that merit the Tribunal’s attention. The amicus submission by CRPU is not 

limited to “a matter within the scope of the dispute”. Therefore, it is appropriate to grant 

leave to CBFI, whereas the Tribunal must reject the CBFI’s submission by the external 

advisors to the CRPU. 

 

[25] MERITS: Mekar violated the fair and equitable treatment and the full protection and 

security standard  recognized by Article 9.9 of the CEPTA , because the arbitrary, unfair 

and illegal actions taken by Mekar, and by organs of the Mekari State, affected the 

legitimate expectations created in the investor that were taken into account by the foreign 

investor and upon which the investor relied in deciding to make or maintain the covered 

investment, but that Mekar subsequently frustrated. 
 

 

[26] COMPENSATION: Mekar’s actions, either individually or taken together, breached 

Mekar’s commitment to fair and equitable treatment in the CEPTA. Thus, Vemma is 

entitled to compensation corresponding to the “fair market value” of the investment, 

according to both principles of international law and the most favoured nation obligation 

contained in CEPTA.       
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LEGAL ARGUMENTS 

PART ONE: JURISDICTION 

ISSUE ONE: Vemma Holdings and the Federal Republic of Mekar are entitled 
subjects to act before ICSID. 

 

[27] The Tribunal has jurisdiction over the Claimant's submit to arbitration pursuant to 

Article 2 (a) of the ICSID Additional Facility Rules, given that the present dispute does not 

constitute State-to-State arbitration, as will be detailed on subsequent sections. 

 

[28] ICSID is a sui generis institution that has a restricted scope of jurisdiction; that is, 

even if the parties to ICSID agree, not any type of arbitration may be pursued in 

accordance with ICSID rules. However, there must be consent to access the ICSID 

mechanism. Consent by the parties is the cornerstone of ICSID jurisdiction. 

 

[29] There are four requirements to be satisfied for ICSID jurisdiction to exist: 

 

1.- Consent  

2.- ratione personae Requisite 

3.- ratione materiae Requisite 

4.- ratione temporis Requisite 

 

[30] Each of these will be set out below to establish that the Tribunal does have 

jurisdiction over the present claim under Article 9 of CEPTA and the ICSID Additional 

Facility Rules. 

 

[31] Investment treaties have introduced different definitions of investor, including 

different requirements to qualify as a national of a contracting party. 

 



 
 

7 

1.1 Consent  
 

[32] In the case at hand, the consent is established in article 9.16 of the CEPTA, which 

in its relevant part states: 
 

           “SECTION E - Settlement of Disputes 
Article 9.16 - Submission of a Claim to Arbitration (applies in addition to 9.17) 
1. If a dispute has not been resolved through mutual agreement, a claim may be 
submitted under this Section by 
(a) an investor of a Party on its own behalf; or 
(b) an investor of a Party, on behalf of a locally established enterprise which it owns 
or controls directly or indirectly. 
2. A claim may be submitted under the following rules: 
(a) the ICSID Convention and Rules of Procedure for Arbitration Proceedings; 
(b) the ICSID Additional Facility Rules if the conditions for proceedings pursuant to 
paragraph (a) do not apply; or 
(c) any other rules on agreement of the disputing parties.” 

 

[33] In the present case the Claimant, Vemma Holdings Inc. is a company incorporated 

and existing under the laws of the Community of Bonooru. Its registered office is at its 

registered office at 4, Navalny Drive, 0934 Szeto, Bonooru. 

 

[34] In order to determine whether Vemma Holdings Inc. has made an investment, it is 

necessary to refer to article 9.1 in Chapter 9 of CEPTA, which substantial part is 

transcribed below: 
 

           “CHAPTER 9 - INVESTMENT 
SECTION A - Definition and Scope 
Article 9.1: Definitions 
For the purposes of this Chapter: [...] 
Investment means every asset that an investor owns or controls, directly or 
indirectly, that has the characteristics of an investment, including such 
characteristics as the commitment of capital or other resources, the expectation of 
gain or profit, or the assumption of risk. Forms that an investment may take include: 
(a) an enterprise; [...]" 

 

[35] In this regard, Vemma Holdings Inc. is legally incorporated under the laws of the 

Bonooru Community. Since its incorporation in 1984, Bonooru held a stake in Vemma 

ranging from 31% to 38%. 
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[36] On January 5, 2011, Vemma acquired an 85% stake in Caeli Airways, Mekar 

retained 15% ownership through Mekar Airservices Ltd. 

 

[37] Since this acquisition Vemma invested its assets in fleet renewal and expansion, 

as well as route expansion. It also entered into lease agreements for Boeing 737 aircraft 

and secured Caeli Airways' membership in the Moon Alliance. In addition, Vemma 

inherited existing discounts on airport services and landing and navigation fees at Phenac 

International Airport. 

 

[38] Therefore, it can be considered that Vemma Holdings Inc. invested the assets it 

directly controlled and committed capital and other resources in the expectation of 

obtaining a profit and assumed the risks of its investment. Vemma Holdings Inc. is an 

investor of a Party on its own behalf, as set forth in the transcribed CEPTA definition. 

 

1.2 Ratione Personae Requirement 

 

[39] This subjective requirement is that one of the parties to the arbitration must be an 

ICSID Contracting State and the other a national (private body) of another Contracting 

State. 

 

[40] The nationality requirement of the private entity/investor (Vemma Holdings) is a 

positive requirement, since the investor must have the nationality of a State that is a party 

to the ICSID Convention. In the present case the Bonooru Community has signed and 

ratified the ICSID Convention; the investor, Vemma Holdings Inc. is incorporated as a 

company with its registered office at 4, Navalny Drive, 0934 Szeto, Bonooru, and has 

been registered under Section 7 of the Bonooru Community Companies Act.1 Accordingly, 

the Claimant is entitled to resort to arbitration pursuant to Section E, paragraph 2(b) of the 

 
 
1 Memorandum Vemma. pp. 44-46. 
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CEPTA and in accordance with Article 2(a) of the ICSID Additional Facility Rules which 

provides as follows: 

 

“Article 2  
Additional Facility 
The Secretariat of the Centre is authorized to administer, subject to and in  
accordance with these Rules, proceedings between a State (or a constituent 
subdivision or agency of a State) and a national of another State, falling within the 
following categories: 
(a) conciliation and arbitration proceedings for the settlement of legal disputes 

arising directly out of an investment which are not within the jurisdiction of the 
Centre because either the State party to the dispute or the State whose national 
is a party to the dispute is not a Contracting State;” 

 

[41] This is because Vemma Holdings is a national of the Bonooru Community which 

has ratified the ICSID Convention, and the Federal Republic of Mekar is not a Contracting 

State; however, both States have signed and ratified the Comprehensive Economic 

Partnership and Trade Agreement between the Commonwealth of Bonooru and the 

Federal Republic of Mekar (CEPTA), which provides: 

 

“Article 9.16 - Submission of a claim to arbitration 
1. If a dispute has not been resolved through mutual agreement, a claim may be 
submitted under this Section by 
(a) an investor of a Party on its own behalf; or 
(b) an investor of a Party, on behalf of a locally established enterprise which it owns 
or controls directly or indirectly. 
2. A claim may be submitted under the following rules: 
(a) the ICSID Convention and Rules of Procedure for Arbitration Proceedings; 
(b) the ICSID Additional Facility Rules if the conditions for proceedings pursuant to 
paragraph (a) do not apply; or 
(c) any other rules on agreement of the disputing parties.” 2 

 

[42] Therefore, Vemma Holdings Inc. has standing as a private entity (investor) to bring 

a direct action against the Federal Republic of Mekar in the international forum. 

Consequently, the requirement with respect to jurisdiction ratione personae is met. 

 

 
 
2 CEPTA, ¶¶  2855-2865, p. 79. 
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[43] It goes without saying that both Bonooru and Mekar are parties to the Vienna 

Convention on the Law of Treaties, the 1958 New York Convention on the Recognition 

and Enforcement of Foreign Arbitral Awards, and the arbitration laws of Bonooru and 

Mekar are based on the UNCITRAL Model Law. Accordingly, the parties submit to the 

rules of treaty interpretation set out in the aforementioned instruments. 

1.3 Ratione Materiae Requirement 

 

[44] The ratione materiae or objective requirement encompasses that the dispute or 

difference arises directly out of an investment. In this regard, CEPTA3 states that: 

 

“CHAPTER 9 - INVESTMENT 
SECTION A - Definition and Scope 
Article 9.1: Definitions 
For the purposes of this Chapter: [...] 
Investor means a Party, a natural person, or an enterprise of a Party, other than a 
branch or a representative office, that seeks to make, is making or has made an 
investment in the territory of the other Party; 
For the purposes of this definition, an enterprise of a Party is: 
(a)  an enterprise that is constituted or organised under the laws of that Party and 
has substantial business activities in the territory of that Party; or 
(b)  an enterprise that is constituted or organised under the laws of that Party and 
is directly or indirectly owned or controlled by a natural person of that Party or by 
an enterprise mentioned under paragraph (a); 
Returns means all amounts yielded by an investment or reinvestment, including 
profits, royalties and interest or other fees and payments in kind;" 

 

[45] In this part, it is undisputed that Vemma Holdings Inc, is not a branch or 

representative office, since as shown by the document entitled "Memorandum of 

Association of Vemma Holdings Inc." the company has its registered office at 4, Navalny 

Drive, 0934 Szeto, Bonooru, and has been registered under Section 7 of the Bonooru 

Community Companies Act. 4 

 

 
 
3 Idem, p. 73.  
4 Memorandum Vemma pp. 44-46.  
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[46] In relevant part, Article 25(1) of the ICSID Convention5 provides that "the jurisdiction 

of the Centre shall extend to any legal dispute arising directly out of an investment". 

 

[47] In determining whether Vemma Holdings Inc. has made an investment within the 

meaning of Article 25 of the ICSID Convention, ICSID Tribunals have developed criteria 

in similar cases, known as the "Salini test". According to this test, the notion of investment 

implies the presence of the following elements: (a) a contribution of money or other assets 

of economic value, (b) a fixed duration, (c) an element of risk, and (d) a contribution to the 

development of the host State.6 

 

[48] In the case at hand, Vemma Holdings Inc. since acquiring Caeli Airways, began a 

process of fleet renewal and expansion, as well as expansion of air routes. Vemma also 

signed leases for Boeing 737 aircraft and secured Caeli Airways' membership in Moon 

Alliance. It also refinanced the remainder of Caeli's debt liabilities with Bonoorian People's 

Bank ("BPB"). Vemma Holdings made a significant contribution and assets of economic 

value in the investment in Caeli Airways. The Group's bid was valued at US$800 million 

and was accepted on 5 January 2011. 

 

[49] Likewise, the investment of Vemma Holdings, lasted from 2011 until the Federal 

Republic of Mekar made systematically unaffordable the airline's operations. 

 

[50] With respect to the risk element of the investment, the plaintiff always faced its 

project risks, despite the increase in fuel between 2011 and 2013. While its revenues 

declined during the fall and winter quarters of these operating years, its summer and 

spring revenues cushioned its losses. The fall-winter drop was more than Vemma, which 

was used to steady demand from business travelers at Bonooru, expected. 

 

[51] Vemma's participation in the air transport sector qualifies as an "investment" within 

 
 
5  Retrieved from: https://icsid.worldbank.org/es/recursos/reglamento/convenio/panorama 
6 Saipeim (2007) 
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the meaning of both Article 9.1 of CEPTA and Article 25(1) of the ICSID Convention. 

 

[52] In performing this task, the tribunal is entitled to give a definitive interpretation of 

the treaty if doing so resolves the question of jurisdiction one way or the other. 7 

 

[53] This Arbitral Tribunal has jurisdiction as the Claimant is a "national of another 

Contracting State" under the ICSID Convention, and that it has standing to bring its claims 

against the Federal Republic of Mekar. 

 

[54] This is because State-owned entities may bring claims under the ICSID Convention 

when they operate as ordinary commercial entities. In applying the Broches test, Vemma 

Holdings Inc. argues that with respect to this project it did not act as an agent of the 

Bonooru Community Government or perform any governmental function in making its 

investment in Mekar. Vemma Holdings Inc. acted in a commercial capacity and did not 

act under the direction or control of the Bonooru Community Government in connection 

with the acquisition of Caeli Airways. 

 

[55] Accordingly, Vemma Holdings Inc. is a "national of another Contracting State" 

under ICSID Convention Article 25(1). 

 

[56] This criterion was embodied in the Aguas del Tunari v. Bolivia case brought under 

the Netherlands-Bolivia BIT, the ICSID tribunal upheld jurisdiction on the basis that control 

was in Dutch hands, which held 55% of the claimant's shares. 8 

 

[57] Since the formation of Vemma Holdings, Bonooru has held a minority stake in 

Vemma, ranging from 31% to 38%. Its right to hold such a stake is recognized in Vemma's 

memorandum of association9. Other shareholders of Vemma Holdings include private and 

 
 
7 In Cana (2004), ¶ 25 
8 Tunari (2005), ¶ 317. 
9 Memorandum Vemma. pp. 44-46. 
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institutional shareholders from Bonooru and Goponga, a central Aslan nation. Bonooru 

has therefore had a minority shareholding in Vemma Holdings and it is therefore not 

legally possible for Vemma Holdings to exercise its functions under the entrustment of the 

State of Bonooru.  It is submitted that holding more than 55 per cent ownership necessarily 

amounts to control, and that majority shareholding is, in itself, sufficient evidence of 

control. 

 

[58] It is common ground that Article 25(1) of the ICSID Convention is not a State-to-

State dispute resolution mechanism and is not open to state-owned enterprises as 

claimants when they act as agents of the State or when they engage in activities in which 

they exercise governmental functions. It is common ground that, in such circumstances, 

State-owned enterprises cannot bring a claim under Article 25(1). In this regard, 

Respondent cites Article 5 of the International Law Commission's Draft Articles on State 

Responsibility. 

 

[59] The conduct of a person or entity that is not an organ of a State under article 4 but 

is empowered by the law of that State to exercise elements of governmental authority 

shall be considered an act of the State under international law, provided that the person 

or entity is acting in that capacity in the particular case. 

 

[60] Claimant contends that the emphasis should be on the words "in the particular 

case". 

 

1.4 Ratione Temporis Requirement  

 

[61] At first the promotion of investments between Mekar and Bonooru, was governed 

by the   Treaty between the Federal Republic of Mekar and the Commonwealth of Bonooru 

for the Promotion and Protection of Investments (BIT)10, which was signed in Phenac, on 

 
 
10 BIT-1994 Mekar- Bonooru, pp. 69-70. 
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August 24, 1994, and establishes that in case of any controversy on the interpretation of 

the same should be subject to the provisions of paragraph IX, which reads as follows: 

 

“Article IX 
(1) In the event of disputes as to the interpretation or application of the present 
Treaty, the Parties shall enter into consultation for the purpose of finding a solution 
in a spirit of friendship. 
(2) If no such solution is forthcoming, the dispute shall be submitted 

(a) to the International Court of Justice if both Parties so agree; or 
(b) if they do not so agree to an arbitration tribunal upon the request of either 

Party. 
(3) The tribunal referred to in paragraph (2) (b) above shall be formed in respect of 
each specific case and it shall consist of three arbitrators. Each Party shall appoint 
one arbitrator and the two members so appointed shall appoint a chairman who 
shall be a national of a third country.” 

 

[62] Having analyzed the above, and as there is a conflict between the subscribers of 

this legal instrument, it is essential to analyze the duration of the same, which is why when 

we refer to Article XI, specifically in its second paragraph where we can glimpse the 

following: 

“(2) The present Treaty shall enter into force one month after the date of exchange 
of the instruments of ratification. It shall remain in force for a period of ten years 
and shall continue in force thereafter for an unlimited period unless notice of 
termination is given in writing by either Party one year before its expiry. After the 
expiry of the period of ten years, the present Treaty may be terminated at any time 
by either Party giving one year's notice.” 

 

[63] After the foregoing and the expiration of the term thereof, Bonooru and Mekar 

hereby abrogate the Treaty between the Federal Republic of Mekar and the 

Commonwealth of Bonooru for the Promotion and Protection of Investments (BIT), signed 

in phenac, on August 24, 1994, by virtue of the following: 

 

[64] In the year 2014 the BONOORU community and the Federal Republic of MEKAR 

enter into the Comprehensive Economic Partnership and Trade Agreement between the 
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Commonwealth of Bonooru and the Federal Republic of Mekar (CEPTA)11, as stated in 

“Article 1.1: Name: The short name of this agreement shall be CEPTA”. This document 

as part of Annex XV, leaves the previous agreement in disuse, since in paragraph 1.6, 

regarding the duration of the bilateral treaty, it specifies that: 

“Article 1.6: Term of the Bilateral Investment Treaty 

The Parties hereby agree that the Bilateral Investment Treaty, as well as all the 
rights and obligations derived from the said Treaty, will cease to have effect on the 
date of entry into force of this Agreement. 

1. Investments made under the 1994 Bilateral Investment Treaty shall be governed 
by this Agreement starting from the date of entry into force of this Agreement. 

2. No investor has the right to bring a claim under the Bilateral Investment 
Agreement following the entry into force of this Agreement.” 

 

[65] All this in April 2014 and with entry into force October 15, 2014. In view of the 

above, the study requirement is fully complied with. 

 

PART TWO. ADMISSIBILITY OF AMICUS 

Rejection of the request for the presentation of Amicus Submission by the External 
Advisors to the Committee on Reform of Public Utilities. 

 

[66] Investment arbitration allows the intervention of third parties who have an interest 

in the outcome of the process: amicus curiae. This intervention must consist in giving a 

particular perspective, knowledge or vision different from those of the parties in 

controversy, with the purpose of helping the court to make a decision. 

 

[67] This procedural figure is regulated in article 9.19 of CEPTA: 

 

 
 
11 CEPTA, p. 79. 
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“Article 9.19: Conduct of the arbitration [...] 
2. A non-disputing Party may make oral and written submissions to the tribunal 
regarding the interpretation of this Agreement. 
3. After consulting with the disputing parties, the tribunal may accept and consider 
in writing amicus curiae submissions on a matter of fact or law within the scope of 
the dispute that may assist the tribunal in evaluating the disputing parties' 
submissions and arguments. of a person or entity that is not a disputing party but 
has a significant interest in the arbitration proceeding. Each submission will identify 
the author; reveal any affiliation, direct or indirect, with any disputing party; and 
identify any person, government or other entity that has provided, or will provide, 
any financial or other assistance to prepare the presentation. Each presentation 
will be written in a language of the arbitration and will comply with the page limits 
and deadlines established by the court. The tribunal shall provide the disputing 
parties an opportunity to respond to such submissions.” 

 

[68] The Schedule C Arbtiration (Aditional Facility) Rules, in Article 41.3 also regulates 

amicus curiae in the following terms: 

“(3) After consulting both parties, the Tribunal may allow a person or entity that is 
not a party to the dispute (in this Article called the “non-disputing party”) to file a 
written submission with the Tribunal regarding a matter within the scope of the 
dispute. In determining whether to allow such a filing, the Tribunal shall consider, 
among other things, the extent to which: 

 (a)  the non-disputing party submission would assist the Tri- bunal in the 
determination of a factual or legal issue related to the proceeding by bringing 
a perspective, par- ticular knowledge or insight that is different from that of the 
disputing parties; 

 (b)  the non-disputing party submission would address a matter within the 
scope of the dispute; 

 (c)  the non-disputing party has a significant interest in the proceeding. 

The Tribunal shall ensure that the non-disputing party submis- sion does not disrupt 
the proceeding or unduly burden or unfairly prejudice either party, and that both 
parties are given an opportunity to present their observations on the non-disputing 
party submission.” 

[69] In accordance with the referred regulations, the order for the presentation of  

amicus curiae to be admitted, it must satisfy the following requirements: 

 

1)  That the presentation be on a matter of fact or law of the controversy. 

2) That the presentation help the court to evaluate the presentations and 

arguments of the parties. 
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3) That contributes a particular perspective, knowledge or vision different from 

those of the parties in the dispute 

4) That the non-disputing party has a significant interest in the arbitration 

procedure. 

5) That it does not disturb the procedure, generate an undue burden, or unfairly 

harm any of the parties. 

6) That the author be identified. 

7) That reveals any affiliation, direct or indirect, with any disputing party. 

8) Identify any person, government or other entity that has provided, or provides, 

financial or other assistance to prepare the presentation. 

 

[70] In this sense, the amicus submission by External Advisors to the Committee on 

Reform of Public Utilities –hereafter CRPU– fail to comply with the aforementioned 

requirements to be admitted as amicus curiae in this procedure due to the following: 

 

[71] CRPU points out as the main interest of the amicus curiae the evaluation of the 

legality of Vemma's investment, this in order to determine the jurisdiction of the Tribunal, 

in addition to addressing issues regarding the ability to resolve disputes between investors 

and States in matters of Public politics. 

 

[72] However, these issues have not been introduced by any of the parties in this 

arbitration, consequently, they are not part of the controversy, and it is incorrect for CRPU 

to seek to raise new jurisdictional issues. 

 

[73] This should not be confused with the fact that CRPU provides a particular 

perspective, knowledge or vision, since these must be carried out with respect to the same 

controversy without having the power to introduce new questions. 

 

[74] Nor is the identification of the petitioner, any affiliation or not with the disputing 

parties, financial or other support for the presentation of the amicus curiae and, therefore, 

the significant interest of CRPU, since the petition contains minimal information about your 
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identity, activities and background. 

 

[75] This is so, since it only refers that they are members of the civil society of Mekari 

and their professional focus is investment banking, in addition to having participated as 

external advisers in the privatization, liquidation and / or restructuring of Caeli Airways, as 

well as in the deliberations of the process that led to the acquisition of an 85% stake in 

Caeli Airways JSC by Vemma, having been remunerated with a fixed fee and a success 

fee as a percentage of the sale price. 

 

[76] However, they do not provide information on the nature and size of their members, 

the qualifications of their leaders, the specialized knowledge of their staff, and the activities 

in which they are involved. 

 

[77] Likewise, they do not indicate specific interests only general, and they cannot be 

deduced from the information provided because they have not provided complete 

information regarding their background, experience and specialized knowledge. 

 

[78] To this end, they only indicate that there is a general interest in promoting fair 

commercial practices and that, in addition, the financial operations of CRPU are impacted, 

but it does not refer to the reason why it is considered that such financial operations are 

impacted. The amount of the impact or any other information that could be useful to 

determine the specific interest of the amicus curiae. 

 

[79] On the other hand, they point out that they do not receive any support from the 

parties for the presentation of the amicus curiae, however, by not providing sufficient data 

on their members, it is impossible to establish the independence of said members since, 

in any case, their relate to the plaintiff or the defendant. 

 

[80] In addition, they report having obtained remuneration for their participation as 

external advisers in the privatization, liquidation and / or restructuring of Caeli Airways, as 

well as in the deliberations of the process that led to the acquisition of an 85% stake in 
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Caeli Airways JSC by part by Vemma. 

 

[81] Therefore, with such data the independence of CRPU is not verified, a situation 

that could cause unfair damage to any of the parties in the dispute and, in particular, to 

the plaintiff. 

 

[82] This situation has even been the result of the ICSID in the Aguas de Barcelona I 

case, in which it determined the rejection of the amicus curiae by virtue of not having 

sufficiently proven the required conditions. In other words, it is not enough to state the 

requirements for filing the amicus curiae, but rather they must be duly accredited. 

 

[83] Therefore, this Court is requested to reject the amicus curiae petition requested by 

CRPU by failing to comply with the requirements established by both the CEPTA in its 

article 9.19, and article 41.3 of Schedule C of Arbitration (Additional Facility) Rules of the 

ICSID. 

PART THREE. MERITS 

FIRST ISSUE: Mekar has violated the fair and equitable treatment clause 
established in Article 9.9 of CEPTA 

 

[84] Mekar committed itself to the protection of investments through the Fair and 

Equitable Treatment standard -hereinafter FET-, which it has repeatedly failed to comply 

with. Clause 9.9 of CEPTA states the following: 

 

“Article 9.9: Minimum Standard of Treatment 

1. Each Party shall accord in its territory to covered investments of the other Party 
and to investors with respect to their covered investments fair and equitable 
treatment and full protection and security in accordance with paragraphs 2 through 
7. 

2. A Party breaches the obligation of fair and equitable treatment referenced in 
paragraph 1 if a measure or measures constitute: 



 
 

20 

(a) denial of justice in criminal, civil or administrative proceedings; 
(b) fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings; 
(c) arbitrary or discriminatory conduct; 
(d) abusive treatment of investors, such as coercion, duress, and harassment; 
(e) a breach of any further elements of the fair and equitable treatment 

obligation adopted by the Parties in accordance with Article 9.22.” 

 

[85] From the standing under CEPTA provisions it is clear that the FET must be 

guaranteed by the States receiving the investment and must be adjusted to the 

parameters of International Law, this responds to the fact that the protection it seeks to 

provide is broad. 

 

[86] In this regard, the criteria of arbitral tribunals have held that the clause creates an 

obligation on the host state to provide "commercial" and/or "legal" protection and security, 

in particular access to an effective judicial remedy against the investor's deficiencies 

and/or the covered investment. 

 

[87] These tribunals relied heavily on the ordinary meaning of the adjective "full", full 

protection and security, contextual (and historical) proximity to the standard of fair and 

equitable treatment.12 

 

[88] Over the years, case law has been able to determine the aspects that converge in 

the creation of the concept of the FET standard. Among the main elements we can 

highlight the principle of good faith13, the observation by the host State of such well-

established fundamental standards as good faith, due process, and nondiscrimination. the 

principle of transparency [Conf. Metalclad v. United Mexican States (2000), para. 99] and 

the non-violation of legitimate expectations [Conf. Saluka Investments v. Czech Republic, 

Partial Award (2006), para. 302]. 

 

 
 
12 Global (2020), ¶¶ 664 - 665. 
13 Tecmed (2003), ¶ 154. 
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[89] The facts of the case demonstrate the violation by the receiving State of each and 

every one of the elements of the aforementioned standard, as will be explained below: 

 

[90] First, it has been established in the following criterion that the principle of good faith 

implies that "the host state of the investment shall conduct itself in a consistent, 

unambiguous and transparent manner in its relations with the foreign investor"14. 

 

[91] In light of the principle of good faith established by international law, it obliges the 

Contracting Parties to treat international investments in a manner that does not affect the 

basic expectations that were taken into account by the foreign investor in making the 

investment. 

 

[92] In this regard, in 2009, Mekar enacted the Emergency Recovery Act of 2009, which 

authorized large-scale privatization of state-owned enterprises and rescinded bailout 

proposals. As the IMF cut Mekar's growth forecast by 2.8 percent for 2009, the Ministry of 

Finance issued a policy paper designating the telecommunications company MTS, the 

state-owned railway, Mekar Lines, and Caeli Airways as suitable for privatization. 15 

 

[93] In addition, to inspire investor confidence, the new legislature revised the Mekar 

Restrictive Trade Practices and Monopoly Act in 2009 and the Competition Commission 

of Mekar ("CCM"), fully independent of the State, was established. 

 

[94] In this context, in January 2010 a decree was issued authorizing the privatization 

of Caeli Airways, given its precarious situation. 

 

[95] Vemma Holdings made a proposal to acquire Caeli on November 23, 2010. The 

offer proposed fleet renewal and expansion, as well as route expansion. Vemma also 

promised to sign leases for Boeing 737 aircraft on favorable terms and to secure Caeli 

 
 
14 Idem 
15 SUF, ¶ 985 
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Airways' membership in Moon Alliance. 

 

[96] Caeli's contracts with Phenac International Airport would be very lucrative for 

Vemma, as the repair and storage facilities available to Caeli are the largest of all airlines 

currently operating at Phenac International, Mekar's largest airport. 

 

[97] Under these conditions on January 5, 2011, the tender was accepted and valued 

at 800 million USD. The CCM approved the acquisition of Vemma with an 85% stake in 

Caeli Airways, the remaining 15% of the shares belonging to the state of Mekar through 

Mekar Airservices Ltd. With regard to the alliance, the CCM noted that Caeli's partnership 

with Moon Alliance members would enable the airlines to offer new and improved services 

as well as low cost services due to economies of traffic density, boosting consumer 

welfare. 

 

[98] From August 2011 to December 2013, Caeli was able to capitalize on much higher 

demand, both domestically, with an average increase of 21% from 2010 to 2013, and 

internationally, with an average increase of 17% from 2010 to 2013. 

 

[99] During this period, it was also able to refinance its legacy BPB debt liability at more 

favorable rates than those available in the market. 

 

[100] Notwithstanding the above, on September 9, 2016, the CCM conducted its own 

investigation against Caeli, due to its rapid expansion. In this investigation, the CCM 

indicated that Caeli had adopted predatory pricing strategies. 

The vice president of CCM, explained that Caeli together with its Moon Alliance partner, 

Royal Narnia, obtained a stake exceeding 54%. He also justified the investigation on the 

fact that foreign subsidies received by Vemma under the Horizon 2020 program enabled 

Caeli's predatory pricing strategies. 

 

[101] Importantly, to date, the CCM has not investigated any other member of the airline 

alliance active in Mekar, alone or in combination. 
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[102] Since the acquisition of Caeli, Vemma Holdings established a business model and 

secured Caeli Airways' membership in the Moon Alliance. Moreover, the CCM approved 

the acquisition of Vemma and at that time qualified Caeli's partnership with Moon Alliance 

members as favorable and would allow the airlines to offer new and improved services as 

well as lower cost services due to economies of traffic density, boosting consumer welfare. 

 

[103] In this sense, the investor expects the host State to act in a consistent, 

unambiguous and fully transparent manner in its relations with the foreign investor, so that 

it can know each and every one of the rules and regulations that will govern its 

investments, as well as the goals of the relevant administrative or directive policies and 

practices, in order to be able to plan its investment and comply with such regulations. 

 

[104] Any and all State actions that meet these criteria must relate not only to the 

guidelines, directives or requirements issued, or the resolutions passed pursuant to them, 

but also to the underlying objectives of those regulations. 

 

[105] The investor also expects the State to use the legal instruments governing the 

conduct of the investment in accordance with the function usually assigned to such 

instruments. The host State's failure to follow such a pattern of conduct with respect to 

the foreign investor or its investments affects the investor's ability to measure the 

treatment and protection afforded by the host State and to determine whether the host 

State's actions are in accordance with the fairness and principle of equitable treatment. 

 

[106] The arbitrary action of the State of Mekar, by initiating an administrative 

investigation, arguing conditions that it had previously accepted, such as the alliance with 

Royal Narnia, and the subsidies of the Horizon 2020 program, cannot be a cause of 

predatory pricing, since those conditions were accepted since the acquisition of Caeli by 

Vemma, therefore, the change of criteria of the government at all levels, are considered 

by the doctrine as a violation of the FET standard. This was established by the criterion 

adopted by the ICSID tribunals in the following case: 
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[107] In this regard, one Arbitral Tribunal has held that arbitrariness is that which is 

"grossly inequitable, unfair or idiosyncratic, which is discriminatory and exposes the 

claimant to sectional or racial bias, or involves a lack of due process leading to a result 

that violates judicial rectitude". 16 

 

[108] In this understanding, the Federal Republic of Mekar has not acted in good faith 

towards our client and this assertion is verified by the facts. Initially, the respondent, as 

part of a privatization program, decided to sell a majority stake in the state-owned Caeli 

Airways. Mekar established a bidding process by obtaining bids from several airlines. 

Vemma's bid was successful and on January 5, 2011, Vemma acquired an 85% stake in 

Caeli Airways. Mekar retained 15% ownership through Mekar Airservices Ltd. Mekari 

officials cited Vemma's competitive offerings and membership in the prestigious Moon 

Alliance as reasons for choosing Vemma to turn Caeli Airways into a profitable venture. 

This was followed by a change of stance following the change of government and a critical 

stance towards the concessions granted by the previous government. At the same time, 

it eliminated the subsidy granted to Caeli Airways. 

SECOND ISSUE: Mekar has failed to comply with the Full Protection and Security 
clause established in Article 9.9 of CEPTA 

 

[109] As set out in Article 9.9: Minimum Standard of Treatment "1. Each Party shall 

accord in its territory to covered investments of the other Party and to investors with 

respect to their covered investments fair and equitable treatment and full protection and 

security in accordance with paragraphs 2 through 7". 17 

 

[110] According to Wälde, the guarantee of full protection and security "would not only 

be violated by the abusive exercise of State power but also by the State's failure to 

 
 
16 Waste (2000), ¶ 98. 
17 CEPTA, p. 76. 
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intervene when it could and should have done so to protect the normal development of 

the investor so that his company can develop (...) this obligation to use State power so 

that the foreign investment can develop normally, without suffering the political and 

economic attacks of the State". 18 

 

[111] In this sense, the respondent not only violated the FET, as justified in the 

immediately preceding section, but also failed to comply with the full protection and 

security standard -hereinafter, FPS- required by the Treaty. In this way, the Federal 

Republic of Mekar has unprotected Vemma immaterially. 

 

[112] It has been debated, both in doctrine and in arbitral decisions, whether immaterial 

protection is part of the FPS standard. 

 

[113] In this vein, in Azurix v. Argentina the Tribunal held that this guarantee was 

interpreted as not being limited to cases involving physical violence or damage to 

property.19 Similarly, in BiwaterGauff v. Tanzania the Tribunal stated that "(...) the content 

of the guarantee may extend to matters other than physical security. It involves the State's 

guarantee to provide stability in a stable environment, both physically, commercially and 

legally (...)". 20 

 

[114] In light of current international imperatives, it is of substantial importance that the 

investor "be able to know in advance, in order to plan its activities and adjust its conduct, 

not only the rules or regulations that will govern such activities, but also the policies 

pursued by such rules and administrative practices or directives that are relevant to 

them".21 

 

[115] The above-mentioned lack of protection is observed in the changing and 

 
 
18 Wälde (2004), p. 390. 
19Azurix (2007), ¶ 174. 
20 Biwater (2008), ¶  729. 
21 De la Cerda (2007), p. 35.  
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contradictory attitude with respect to the one initially adopted by the respondent, which 

consisted of creating a favorable environment to attract foreign investors and by which 

our client decided to invest. 

 

[116] On the one hand, this contradiction is evident in the fact that the Republic of Mekar, 

in the beginning, had the premise of attracting foreign investments. This set of measures 

included the new Economic Competition Law and the subscription of CEPTA. Thus, the 

respondent demonstrated a great interest in receiving new foreign investors in its country. 

 

[117] But once the time passed in which Claimant began to succeed in its business model 

in Caeli, Mekar changed its initial position, adopting a series of arbitrary measures without 

any legal basis. Thus, when CCM began its administrative investigations and imposed a 

cap on rates, the respondent acted unfairly and arbitrary against Vemma Frustrating the 

legitimate expectation of benefits for the growth of Caeli. 

 

[118] It is of fundamental importance to analyze another fact in which the Federal 

Republic of Mekar legally unprotected our client: the change in the legal framework 

foreseen and observed by the investor at the time of initiating and developing the agreed 

investment. 

 

[119] On the basis of the above facts, we can assure that it is clear to all that our client 

was seriously unprotected in its immaterial aspect by the host State. In this sense, our 

client was affected by the political changes that took place in the Republic, when these 

should not have had any reason to harm the activity of the investor, who has always acted 

with due diligence and prudence, respecting all the requirements demanded by the 

Republic of Mekar. 

THIRD ISSUE: Mekar has violated national treatment clause recognized in the 
article 9.6 of the CEPTA.  

 

[120] The national treatment clause (hereinafter, NT) is intended to place domestic and 
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foreign investors on the same level of competition. As stated in Article 9.9 of CEPTA:  

“Article 9.6: National Treatment 

Each Party shall accord to an investor of the other Party and to a covered 
investment, treatment no less favourable than the treatment it accords, in like 
situations to its own investors and to their investments with respect to the 
establishment, acquisition, expansion, conduct, operation, management, 
maintenance, use, enjoyment and sale or disposal of their investments in its 
territory.” 

 

[121] This standard seeks to ensure equal conditions of competition during the 

development of the investment and the determination of a floor below which the foreign 

investor or his investment cannot be treated.22 

PART FOUR: Compensation 

Vemma is entitled to fair market value as full reparation. 

 

[122] Mekar must compensate Vemma for each and every breach of the CEPTA. The 

commission of unlawful acts by the Federal Republic of Mekar has entailed a clear 

restriction on the rights acquired by our Represented Party, which are fully compensable 

by virtue of the damage suffered. 
 

[123] The guiding principle establishes that reparation must restore the situation that 

would have existed if the act had not been committed or if a wrongful act had been 

committed. 23 

 

This principle was first taken up by the Permanent International Court of Justice in the 

Factory at Chorzów Judgment, in which it was stated that: 

 

 
 
22 Cfr. Ampuero (2007), p. 336. 
23 RSIWA (2001), articles 31 and 36.  
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 "The essential principle contained in the actual notion of an illegal act - a principle 
which seems to be established by international practice and in particular by the 
decisions of arbitral tribunals - is that reparation must, as far as possible, wipe-¬out 
all the consequences of the illegal act and re-establish the situation which would, 
in. all probability, have existed if that act had not been committed." 24 

 

[124] In this sense, the flagrant violations of the CEPTA incurred by the Federal Republic 

of Mekar result in the evident need for it to pay monetary compensation, which must be 

based on the criterion of full reparation. 

Fair Market Value shall be the valuation criterion for determining full reparation.  

 

[125] By virtue of the full reparation owed by the respondent, Vemma is entitled to receive 

it according to the fair market value criterion. Violations of the guarantees of non-

expropriation, FPS, FET and NT are compensable under this standard, which can be 

defined as "(...) the fair value of the transaction between a free buyer and a free seller, 

both having knowledge of the relevant circumstances."25  

 

[126] This standard of valuation has been used on numerous occasions to compensate 

for both legal and illegal expropriations, as well as for other breaches of standards of 

treatment contained in international investment agreements. In this regard, an ICSID 

Tribunal has said that "(...) it is not excluded that it might also be appropriate for breaches 

different from expropriation if their effect results in important long-term losses"26. In other 

words, fair market value is a standard that extends to all breaches of the BIT, not restricted 

exclusively to expropriation. 

 

[127] Authors have also spoken in the same direction: 

 

“As BIT does not contain an applicable standard for illegal expropriations, there is 
a growing trend that has resorted to the Chorzów standard of putting the investor 

 
 
24 Chorzow (1928), ¶ 125. 
25 Metalclad (2000), p.191. 
26 CMS (2005), ¶410.   
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in the position in which he would have found himself had the act not been 
committed.”27 

 

[128] In Compañía de Aguas del Aconquija S.A. v. Argentine Republic, an ICSID Tribunal 

affirmed that even when standing Treaty between the contracting States did not contain 

rules for the award of compensation for unlawful expropriation. Therefore, it resorted to 

general international law, setting the date of the expropriation of the investment as the 

valuation date, also incorporating compensation for damages subsequent to the 

expropriation.28 

 

[129] In order to determine the amount due to the claimant, we will review the facts and 

the values invested. Thus, the initial investment made by the Claimant is materialized by 

the acquisition value amount to $ 800 million USD29.  

 

[130] Additionally, by virtue of the damages caused by the breach of the FPS, TN and 

FET guarantees, the amount of compensation due to the claimant is for the market value 

that amount to $ 700 million USD. 

 

[131] Thereby, to determine the fair market value, the exponential growth of the company 

must be considered, and how it was untimely interrupted by the actions of Mekar's 

government, so the consequent consequential damages and loss of profits must be 

considered when determining the corresponding compensation, in accordance with the 

criterion established in the Chorzów decision. 

 

[132] Therefore, the Tribunal is requested to fix the amount of compensation in the 

amount of US$ 700 million corresponding to the value of the investment, plus the amount 

it deems appropriate for lost profits and consequential damages generated by the 

counterparty's breaches. 

 
 
27 Tellini (2012), p.91. 
28 Aguas del Aconquija S. A. v. Argentine Republic Case No. ARB/97/3, Award 2007), ¶¶ 8.2.2-6 and 
8.3.19 
29 SUF, ¶ 24. 
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CONCLUSION OF THE SUBSTANTIAL PART  

 

[133] In light of the foregoing, Mekar has violated the standards of fair and equitable 

treatment and full protection and security, and non-discriminatory treatment in comparison 

with domestic investors. Therefore, it owes to the claimant the fair market value of its 

investment, as compensation under the parameter of full reparation. 

PRAYERS FOR RELIEF 

[134] In light of the above, Claimant hereby respectfully requests the Arbitral Tribunal to: 

a.  Declare that it has jurisdiction over the present dispute. 

b. Find that the Federal Republic of Mekar violated the standards of Fair and 

Equitable Treatment, Full Protection and Security and National Treatment, 

established in Article 9.9 of CEPTA. 

c.  Order the respondent to pay to Claimant compensation amounting to no less than 

700 million USD plus interest as of the date of the violation; and 

d. Order Mekar to reimburse the Claimant for all costs and expenses associated with 

this arbitration. 

 

 
 


